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CtaiM0i&  La.w — PlKMV  «v  MofHTB. — MoTiTa  n  iMWMMMatiML  WujK,  aaA 
na./  bt  kd&a^A  from  Hm  attendaat  And  snrranndiqg  mrcnmstuioes,  Ia 
Mugnaotion  with  all  preriooi  oocnnmnoea  having  refannoo  to  and  «oii« 
naetad  with  the  aommiiwion  of  the  offenae. 

ta  Tkul  vob  AasAVUT  with  IirraiiT  to  Mukdib,  It  bathto  wom 
tattwir  that  ifae  dafaodaat  and  the  woman  injirad  bad  livvd  in  ad«l« 
tory  lor  acme  timi^  and  that  aha  left  him*  and  the  eridanoe  tended  to 
ahow  tluit  ha  ahot  bar  beoanae  of  her  persistent  xefusal  to  retom  and  liTt 
with  biniy  it  is  oompetent  for  the  proseoation  to  pro^e  the  reUtioo 
wUdi  had  eziBted  between  them,  the  def endanlTa  oontmnoos  efforts  to 
indnea  her  to  retan,  bar  repeacted  refiissl%  his  following  her  from  plaoa 
to  plaoe^  hta  tlusals  on  eftdi  rafosal,  and  his  demoostratioBs  of  yiolenoe 
OB  sncb  oocaaioosb  aa  bearing  on  the  question  of  intent  with  whioh  the 
aasanlt  waa  made. 

Bamaqovsrr  Tebxatb.  — On  Tbial  vob  Aaiujivr  wttb  Irtent  to  Mu»- 
tfOL,  SfiDnroB  THAT  DxnHBAiiT,  after  the  indietment  had  been  f oukd, 
and  a  lew  weeks  belore  the  trial,  aa  he  pissed  the  injured  woman  in  the 
eoort-hoase^  said  to  her,"Ill  get  yon  yeti"  is  admissible  as  manifesting 
his  state  of  feeling  towards  her,  not  only  at  the  time  of  the  menaoe,  bat 
also  at  the  time  of  the  assault^  and  that  he  still  oberished  the  maliciooa 


RiiiiW¥ii  09  JuDcn  QV  BvxDBrai;  whbn  kot  Rkyxbublb  Bbrob.  —  On 
the  trial  of  a  proseoation  for  an  assault  with  intent  to  murder,  the  eoori 
haying  omitted,  in  the  general  charge,  to  instruct  the  juiy  specifically  aa 
to  the  offense  d  assault  and  battery,  the  defendant's  counsel  called  at- 
tention to  the  onuBsion,  and  the  presiding  judge  replied:  **  I  know  of  no 
endenoe  in  the  case  whieb  would  warrant  a  yerdict  for  assault  and  bat* 
tsty.**  Snob  remark,  in  the  hearing  of  the  jury,  is  not  rerersible  errei; 
where  the  reoord  discloses  no  evidence  on  whidti  a  rerdiot  for  an  aasanlt 
and  battery  only  could  bare  been  reasonably  found. 
As.  ex.  Bar..  Vol.  YIL— a  17 
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YoLinmKr  DBUHKXinraBS  xs  No  Exoun  iob  Cbuo,  and  unless  the  de- 
fendaat*  indioted  for  an  ■■rnilt  with  intent  to  mnrder,  was,  at  the  time 
of  the  shooting,  so  dmnk  as  to  he  inoapable  of  forming  an  intent  to  take 
life,  his  being  drank  oan  avail  him  nothing. 


The  defendant,  Walker,  was  indicted  for  an  assault  with 
intent  to  murder  one  Daisy  Harris,  a  mulatto  woman,  and, 
upon  trial  and  conviction,  was  sentenced  to  the  penitentiary 
for  five  years.    In  addition  to  the  facts  set  out  in  the  opin- 
ion, Daisy  Harris  testified  that  once,  in  Birmingham,  in  the 
court-house,  before  the  shooting  for  which  the  defendant  was  on 
trial,  he  said  to  her:  "  I  will  kill  you,  eyen  if  you  were  in  the 
arms  of  the  judge";  also,  that  afterwards,  in  the  streets  of  Bir- 
mingham, the  defendant  threatened  to  kill  her,  drew  his  pistol 
on  her,  and  ordered  her  to  stop,  but  did  not  attempt  to  cany 
out  his  threats;  also,  that  after  the  finding  of  the  indictment 
against  the  defendant,  and  about  two  weeks  before  the  trial, 
in  the  court-house  in  Montgomery,  as  the  defendant  passed 
her  he  said, ''  I  '11  get  you  yet."    To  each  part  of  this  evidence 
the  defendant  objected,  and  reserved  exceptions  to  the  over- 
ruling of  his  objections.    There  was  evidence  tending  to  show 
that  the  defendant  was  drunk  on  the  morning  of  the  shooting. 
The  court  gave  the  following  charges  to  the  jury,  to  each  of 
which  the  defendant  excepted:  1.  ''In  determining  whether 
or  not  the  defendant  had  the  intent  to  take  the  life  of  Daisy 
Harris,  the  jury  may  consider  the  facts,  if  they  be  facts,  that 
he  drew  a  pistol  on  her  in  Birmingham  prior  to  the  shooting 
here  charged,  and  ordered  her  to  stop;  that  afterwards,  but 
before  the  shooting,  he  again  threatened  to  take  her  life;  and 
that  on  the  morning  of  the  shooting,  he  went  to  the  office  of 
Rice  and  Wiley,  where  she  was,  and  there  shot  her  with  a 
deadly  weapon, — in  connection  with  all  the  other  evidence  in 
the  case;  and  if  they  believe  from  the  whole  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  had,  at  the  time  of  the 
shooting,  the  intent  to  take  the  life  of  Daisy  Harris,  and  that 
he  shot  with  malice,  and  not  in  self-defense,  and  that  this 
occurred  last  November,  in  Montgomery  County,  —  then  they 
must  convict  the  defendant  as  charged";   2.   "Voluntary 
drunkenness  is  no  excuse  for  crime;  and  unless  the  defendant 
was,  at  the  time  of  the  shooting,  so  drunk  as  to  be  incapable 
of  forming  an  intent  to  take  life,  his  being  drunk  cannot 
avail  him  anything  ";  8.  "  The  jury  are  authorized  to  presume 
malice  from  the  use  of  a  deadly  weapon,  unless  the  facts  which 
establish  the  shooting  rebut  the  presumption  of  malioe;  and  i( 
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from  the  use  of  a  deadly  weapon,  and  the  manner  of  Its  use, 
and  from  the  threats  made,  if  any  were  made,  and  the  other 
evidence  in  the  case,  the  jury  believe,  beyond  a  reasonable 
doubt,  that  the  defendant  shot  Daisy  Harris  with  malice,  in 
November  last,  in  this  county,  and  shot  her  with  the  intent  to 
take  her  life,  and  not  in  self-defense,  —  then  the  defendant 
would  be  guilty  as  charged."  The  defendant  also  excepted  to 
the  refusal  of  the  judge  to  charge  as  follows:  *'  Unless  the  jury 
believe  from  the  evidence,  beyond  all  reasonable  doubt,  that 
the  defendant  shot  Daisy  Harris,  not  in  the  heat  of  pas- 
sion, they  cannot  convict  him  of  an  assault  with  intent  to 
murder." 

Tkamas  N.  MeCleUan^  €Utomey^eneral^  for  the  state. 

Clofton,  J.  All  minor  or  evidentiary  circumstances  which 
tend  to  shed  light  on  the  intent  of  the  defendant  are  admis- 
sible in  evidence  against  him,  though  they  may  have  tran- 
spired previous  to  the  commission  of  the  offense.  Motive  is 
an  inferential  fact,  and  may  be  inferred,  not  merely  from  the 
attendant  and  surrounding  circumstances,  but,  in  conjunction 
with  these,  all  previous  occurrences  having  reference  to  and 
connected  with  the  commission  of  the  offense.  It  having  been 
shown  that  the  defendant  and  the  woman  injured  had  lived  in 
adultery  for  some  time,  and  that  she  left  him  in  May,  1887, 
and  there  being  evidence  tending  to  show  that  he  shot  her 
because  of  her  persistent  refusal  to  return  and  live  with  him, 
the  relation  which  had  existed,  and  the  defendant's  repeated 
and  continuous  efforts,  growing  out  of  such  relation,  to  induce 
her  to  return,  her  repeated  refusals,  his  following  her  from 
place  to  place,  his  threats  in  consequence  of  her  continued 
refusal,  and  demonstrations  of  violence  on  such  occasions,  are 
each  and  all  competent  evidence  to  go  to  the  jury,  in  connec- 
tion with  the  immediate  circumstances  of  the  injury,  from 
which  may  be  inferred  the  intent  with  which  the  assault  was 
made. 

If  it  be  said  that  the  weight  and  force  of  some  of  the  trans- 
actions and  declarations  should  be  regarded  as  weakened  or 
lessened  by  the  lapse  of  time,  such  probable  effect  is  more 
than  counteracted  by  the  constant  and  frequent  repetitions, 
continuing  up  to  or  about  the  time  of  the  injury.  But  if  en- 
titled to  Uttle  weight,  they  nevertheless  cannot  be  considered 
incompetent  or  irrelevant  evidence:  Johmon  v.  State,  17  Ala. 
618;  Hud$an  v.  StaU,  61  Id.  833;  Evans  v.  StaU,  62  Id.  6. 
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The  menace  made  by  defendant  in  the  court-house,  after 
the  indictment  was  found,  and  about  two  weeks  before  the 
trial,  was  not  merely  a  threat  having  reference  to  the  fature 
exclusively;  it  also  referred  to  a  past  act,  and  included  an 
implied  admission,  in  the  form  of  a  threat,  of  the  previoos 
attempt  to  kill  her,  and  though  having  failed,  he  would  yet 
accomplish  his  intention.  It  manifested  his  state  of  feeling 
towards  the  person  whom  he  had  seriously  wounded,  not  only 
at  the  time  of  the  menace,  but  also  at  the  time  of  the  assault, 
and  that  he  still  cherished  the  malicious  intent.  The  evi- 
dence comes  within  the  spirit  and  reason  of  the  rule  laid  down 
in  Henderson  v.  Statey  70  Ala.  29;  45  Am.  Rep.  72;  and  Mc- 
Manue  v.  StaU^  36  Ala.  285. 

The  court  having  omitted  in  the  general  charge  to  instruct 
the  jury  specifically  as  to  the  offense  of  assault  and  battery, 
counsel  called  attention  to  the  omission.  In  response,  the 
presiding  judge  remarked:  ''I  know  of  no  evidence  in  this 
case  which  would  warrant  a  verdict  for  assault  and  battery." 
Counsel  excepted  to  the  remark  of  the  judge,  but  did  not 
state  any  evidence  on  which  to  base  such  charge,  and  did  not 
request  any  special  charge  on  the  question.  It  may  be  con- 
ceded that,  had  there  been  any  evidence  on  which  a  verdict 
for  the  minor  offense  could  have  been  reasonably  found,  such 
remark  in  the  hearing  of  the  jury  would  work  a  reversal  of 
the  judgment.  But  on  examination,  the  record,  which  pur- 
ports to  set  out  all  the  evidence,  does  not  disclose  any,  unless 
it  be  the  proof  that  the  defendant  was  drunk  a  short  time  be- 
fore the  di£Sculty.  This  testimony  falls  far  short  of  showing 
that  he  was  so  intoxicated  as  to  incapacitate  him  to  form  the 
design  to  kill,  or  the  intent  to  murder:  Morriaon  v.  State,  84 
Ala.  405. 

The  charges  given  at  the  instance  of  the  prosecution  state 
the  law  in  accordance  with  our  uniform  rulings:  Baker  v. 
StaUy  81  Ala.  88;  WaUon  v.  StaU^  82  Id.  10;  Storey  v.  State^ 
71  Id.  829;  De  Arman  v.  State,  71  Id.  361. 

We  discover  no  error  in  the  record. 

Ai&rmed.  

Thbxats  Ma2>i  bt  PauoiriB,  Admtsstbiijtt  of  dt  Ettdbmcb:  Bophm 
V.  ComnumweaUh,  60  Pa.  St.  9;  88  Am.  Dec  518,  and  note  524. 

On  thb  Trial  of  Onb  of  a  Number  op  CoNspiRATORa  for  mnrder  xsom- 
mitted  in  the  execution  of  the  conspiracy,  it  is  proper  to  admit  evidence  of 
threats  made  by  the  conspirators  to  kill  another  person  who  was  among  thoee 
tgainat  whom  the  oombination  was  formed,  where  such  threats  were  madr 
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after  the  kOlliig  of  the  decedent^  and  were  followed  by  firing  in 
the  attempted  ezecntion  of  the  threats,  and  the  whole  was  done  in  the  eze- 
eution  of  the  single  purpose  for  which  the  mob  was  formed.  Snch  evidence 
tends  to  show  the  desperate  character  of  the  mob^  and  that  murder  was  a 
part  of  its  programme:  State  v.  MeCahUlf  72  Iowa,  111.  Bat  threats  made 
by  a  co-defendant,  not  on  trial,  in  the  absence  of  the  defendant,  long  before 
the  commission  of  the  crime  charged,  and  before  the  period  at  which  it  la 
claimed  a  conspiracy  was  formed  looking  to  its  oommiaaion,  are  inadmissible 
in  evidence:  Ford  v.  State,  112  Ind.  373. 

VoLXTNTART  INTOXICATION,  whcu  it  lesseus  accountability  for  crime:  Daw- 
mm  ▼.  State,  16  Ind.  428;  79  Am.  Dec.  439,  and  note  440;  OoWher  ▼.  Con^ 
monwealth,  2  Durail,  163;  87  Am.  Dec  493;  State  v.  Bundy,  24  S.  C.  439;  58  Am. 
Rep.  262.  Compare  BeaeUy  v.  State,  50  Ala.  149;  20  Am.  Rep.  292;  ^^^- 
nahan  ▼.  CommonweaUh,  8  Bush,  463;  8  Am.  Rep.  465;  Flatdgan  t.  People, 
86  N.  T.  554;  40  Am.  Rep.  556;  State  r,  Trioas,  32  La.  Ann.  1086;  36  Am. 
Rep.  293;  Wood  ▼.  State,  34  Ark.  341;  36  Am.  Rep.  13;  Lotar.State,  1  Tex. 
App.  488;  28  Am.  Rep.  416;  State  ▼.  BoUfuon,  20  W.  Va.  713;  43  Am.  Rep. 
7il9.  The  facts  that  the  defendant  is  weak-minded,  and  that  at  the  time  of 
the  larceny  charged  he  was  voluntarily  in  a  state  of  intoxication,  may  be 
considered  as  bearing  upon  the  intent,  but  there  being  no  evidence  of  mental 
unsoundness,  of  themselves  they  furnish  no  substantive  defenfle  against  a 
felonious  taking:  ^o6tnsofi  v.  State,  113  Ind.  510. 

If  the  mania,  insanity,  or  unsoundness  of  mind,  though  produced  by 
drunkenness,  be  permanent  and  fixed,  so  as  to  destroy  all  knowledge  of  right 
and  WTODg,  then  the  person  thus  laboring  under  these  infimutiM  would  nd 
bo  req^onsibU;  Beck  Y.  State,  1^  Qek.  462. 


Frazibb  V.  Statb. 

[tf  AT.AmM4,  17.1 

OBiMntAJL  Law.  —To  Oonstitutb  Offknsb  ot  LABCUonr,  there  most  be  a 
wrongful  taking  possession  of  the  goods  of  another,  with  the  intent  to 
deprive  the  owner  of  his  property,  either  permanently  or  temporarily. 
The  accused  must  have  acquired  dominion,  so  as  to  enable  him  to  take 
actual  custody  or  control,  followed  by  asportation,  which  severs  the 
property  from  the  possession  of  the  owner  to  some  appreciable  extent. 
But  the  caption  may  be  constrootive^  aa  when  poneosoion  ia  obtained  by 
triok,  fiand,  or  deception. 

XhKlXVDaHT  MAT  BE  GONVICTKD  OV  LaBOBNT  OV  WhIOK  HX  IB  ChARGXD^ 

where,  having  shot  and  killed  a  hog  with  felonious  intent,  he  covered  it 
with  pine-tops  in  order  to  conceal  it  until  he  could  return  and  secretly 
remove  it,  and  subsequently  did  remove  it,  in  pursuance  of  the  previous 
felonioua  intent,  though  the  removal  was  with  the  consent  of  the  owner, 
■uch  consent  being  procured  by  intentional  misrepresentation  and  de- 


Xr  n  HOT  Ebbor  to  Rxfuu  Chabov  Rxquxsrd  bt  Dxibndant  or  Obzmx- 
HAL  Cabb,  Claimino  an  acquittal  on  a  hypothetical  statement  of  oertain 
iMta,  and  ignoring  other  material  faots  which  there  wm  evidenoe  tendp 
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Indictment  for  the  larceny  of  a  bog.  It  appeared  that  some 
time  prior  to  tbe  indictment  the  defendant  went  into  the  field 
of  one  Sheffield,  and  shot  and  killed  the  bog  in  a  pine-thicket 
in  the  field  and  covered  it  with  pine-tops;  that  afterwards,  on 
the  evening  of  the  same  day,  the  defendant,  with  others,  went 
to  Sheffield,  the  owner  of  the  hog,  and  told  him  that  they  had 
found  one  of  his  hogs  killed  in  bis  field,  designating  the  place- 
Sheffield  asked  the  defendant  if  the  hog  was  spoiled,  and  he 
answered  that  he  thought  it  was.  Sheffield  then  told  the  de- 
fendant that  he  reckoned  it  would  do  for  soap-grease,  and  that 
they  might  have  one  half  of  it  if  they  would  clean  it,  which 
they  promised  to  do.  On  the  next  morning,  Sheffield  went  to 
tbe  defendant's  house,  found  the  hog  then  cleaned,  examined 
it,  found  it  perfectly  sound,  and  carried  it  home.  The  defend- 
ant requested  the  following  charge:  "  If  the  jury  believe  from 
the  evidence  that  the  defendant  killed  Mr.  Sheffield's  hog  by 
shooting  him  with  a  gun,  and  that  be  did  not  move  the  hog 
after  it  was  killed,  then  Ihey  must  acquit  the  defendant  of  the 
larceny."  The  court  refused  to  give  this  charge,  and  the  de- 
fendant excepted. 

Thomas  N.  McClelland  attomey-generaly  for  the  state. 

Clopton,  J.  It  has  been  held  that  to  shoot  and  then  chase 
a  hog  with  felonious  intent,  over  which  the  defendant  was 
prevented  from  acquiring  dominion,  is  not  a  sufficient  caption 
and  asportation  to  constitute  larceny:  Wolf  v.  State^  41  Ala. 
412.  On  tbe  other  hand,  a  charge  has  been  held  to  be  correct 
which  instructed  tbe  jury  that  if  tbe  defendant  shot  and 
killed  and  then  took  bold  of  the  hog  and  cut  its  throat,  this 
would  constitute  a  taking  and  carrying  away  in  the  meaning 
of  tbe  law:  Croom  v.  State^  71  Id.  14.  It  is  said  generally 
that  to  constitute  the  offense,  there  must  be  a  wrongful  taking 
possession  of  the  goods  of  another  with  the  intent  to  deprive 
tbe  owner  of  bis  property,  either  permanently  or  temporarily. 
Tbe  accused  must  have  acquired  dominion  so  as  to  enable 
him  to  take  actual  custody  or  control,  followed  by  asportation, 
which  severs  tbe  property  from  tbe  possession  of  tbe  owner  to 
some  appreciable  extent.  The  caption  may  be  constructive, 
as  when  possession  is  obtained  by  trick,  fraud,  or  deception. 

If  tbe  defendant  shot  and  killed  tbe  hog,  with  the  larceny 
of  which  be  is  charged,  in  a  pine-thicket  in  the  field,  with 
felonious  intent,  and  covered  it  with  pine-topp  in  order  to  con- 
oeal  it  until  he  could  return  and  secretly  remove  it^  and  if  he 
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•ubseqaently  remoyed  it  in  pursuance  of  the  previous  felo- 
nious intent,  there  was,  in  the  legal  acceptance  of  the  terms,  a 
taking  and  carrying  away  sufficient  to  complete  the  offense, 
though  the  removal  may  have  been  with  the  consent  of  the 
owner,  if  such  consent  was  procured  by  intentional  misrepre- 
sentation and  deception:  State  v.  WUkersony  72  N.  C.  876; 
Fulton  V.  State^  13  Ark.  168.  The  charge  requested  by  the  de- 
fendant ignored  these  material  facts,  which  there  was  evidence 
tending  to  prove,  and  was  misleading.  There  is  no  error  in 
its  refusal. 

Affirmed.  

Labceht  DxnirxD:  OommomoeaUh  ▼.  Bkkeiberffer,  119  Pik  81  264;  4  Am. 
BL  Rep.  642,  and  note  645. 

Takdio  Ahuial  raxm  Stablb,  and  EniXEro  Ain>  Lbatdto  It  ok 
Owmot's  PnwnwnBS  is  LABcnrT!  Ddk r.StaU,  63  Miaa.  77;  60  Am.  Rep.  46. 
Compue  WUaon  ▼.  8taU^  18  Tex.  App.  270;  61  Aul  Rep.  309,  and  note  312. 
Bat  enticing  a  hog  for  twenty  yards  on  the  owner*!  premises  hy  dropping 
eom,  and  then  ahandoning  it»  is  not  larceny:  BdmondB  ▼.  Staie^  70  Ala.  8; 
46  Am.  Rep.  67. 

Where  proper^  has  been  secretly  and  clandestinely  taken,  no  other  mo- 
tive appearing,  tiie  inference  may  properly  arise  that  it  was  taken  felo- 
niously; and  if  the  taking  waa  felonioua  in  the  firat  instance,  repentance,  no 
matter  how  aoon  it  may  hare  followed,  may  mitigate  but  will  not  annnl  the 
clfense:  Bdbktmm  ▼.  StaU^  113  Ind.  610. 


BOSWALD   V.   HOBBIJB. 

[tt  AT.AWAMi,  78.] 
'^ESIOPFKL    BT   RXPLBYY  BOND. — WBIH    ArrACBED    PbOP^ 

HAS  BEDT  RiPLBTiXD,  and  the  liability  of  the  bondsmen  haa  be- 
eome  fixed  by  a  proper  demand  and  retom  of  f orfeitnre  on  the  bond, 
tiiey  are  estopped  from  denying  the  liability  of  the  property  to  the  pro- 
oeei^  or  from  setting  up  any  adversary  claim  to  it. 
finsBrosDio  Statutobt  Cladc.  —  Attachxd  Pbofxbtt  hating  bsbn  Db- 
LivsBXD  TO  BoHSSiOEN  on  the  execntion  and  approval  of  a  replevy 
bond,  they  cannot  interpose  a  valid  statutory  claim  to  the  property 
while  so  retaining  possession,  bat  mnst  first  restore  its  control  to  the 
attaohing  officer,  and  may  then  assert  any  claim  to  it  which  they  conld 
httve  aeserted  before  the  execntion  of  their  bond.  If,  however,  the 
bondsmen  make  the  atatntory  affidavit  and  ezeoate  a  claim  bond,  which 
the  attaohing  officer  aooepta  and  approves^  having  accepted  the  replevy 
bond  on  the  day  preceding,  it  is  not  error  to  overmle  a  motion  to  atrike 
the  dalm  proceeding  from  the  filea,  although  the  officer  waa  not  momen- 
tarily plaoed  in  the  aotoal  or  conatmotive  poeaearion  of  the  gooda. 

cm  Valus  ov  Ooom  Irtoltmd  nr  Atxachmbht  Surr  Sboitld 
BS  Rbubivbii^  if  oflared  hj  either  par^;  bat  ita  rejection  coold  not  harm 
piamttffii  in  attaohment  who  failed  to  obtain  a  Jadgmenth  and  is  not 
of  whioih  thegr  Ma  oomplain. 
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Tautb  €V  Goods  Ani0Hi»  am  Fan»  nr  GkjJM  BoBBkOscBi  parte  woric 
of  the  iherifr.  And  doM  not  ooncrhido  eitlier  puty.  Bat  aa  invoufeorj  of 
the  goodi,  made  by  the  sheriff  who  levied  m  attachment  on  them,  la  ad- 
miasible  as  eridenoe,  in  oonnection  with  hia  oral  teatimony.  aa  twidiny 
to  ihow  the  Talne  of  the  goodM. 

BnBDXM  or  PBoor.— Sau  or  Ooobs  ICaob  bt  Kvowb  laaoKnDffT  I^nsna, 
Onmro  "Pkewebmbqe  to  one  ereditor  to  the  pnjndioe  of  othefa.  oaata  an 
the  preferred  creditor  the  harden  of  proTing  that  the  gooda  were  ao* 
qnired  in  abeolnte  pnrchaae,  and  at  a  price  not  materially  diaproportiaB- 
ato  to  their  fair  market  Tahie;  bnt  ho  ia  not  boond  to  negpilifo  the 
of  a  benefit  to  the  dahtoe. 


Btatutobt  trial  of  the  right  of  propertj,  between  Boswald 
and  StoU,  plaintiffs  in  attachment,  against  D.  W.  Rawlinsoni 
former  owner  oi  the  property,  and  Hobbie  and  Teagae,  as 
claimants.  Other  material  facts  appear  in  the  opinion.  The 
plaintiffs  excepted  to  the  refusal  of  the  ooort  to  give  the  fol- 
lowing charge:  1.  '^The  plaintiflb  haTing  proved  that  Rawlin- 
Bon  was  indebted  to  them  at  the  time  the  attachment  was 
sued  oat,  and  the  transaction  between  the  said  Bawlinscm  and 
claimants,  sought  to  be  established  as  a  sale,  being  assailed 
bj  plaintiffs,  the  harden  is  upon  the  claimants  to  show  that 
said  transaction  was  supported  by  an  adequate  and  valuable 
oonsideration,  is  honesty  and  without  benefit  to  Bawlioson." 

Rice  and  WUeyj  and  DosUr  and  Ahney^  for  the  appellants. 
Thorington  and  Smiihj  contra. 

Stonb,  C.  J.  The  present  suit  was  what  is  known  in  our 
jurisprudence  as  a  trial  of  the  right  of  property.  Bawlinson 
had  formerly  owned  the  merchandise  which  is  the  subject  of 
the  controversy,  and  the  testimony  leaves  but  little,  if  any, 
doubt  that  both  appellants  and  appellees  were  creditors. 
Boswald  and  Btoll  sued  out  an  attachment  against  Rawlin- 
son,  which  was  levied  on  the  merchandise  about  ten  o'clock, 
▲.  M.,  December  20, 1886.  The  daim  of  Hobbie  and  Teague 
is,  that,  earlier  on  the  same  morning,  Bawlinson  sold  and  con- 
veyed the  goods  to  them  in  payment  of  the  debt  he  owed 
them,  delivered  them,  and  that  they  were  in  the  possesrion  of 
their  agent  when  the  levy  was  made.  No  question  afipean 
to  have  been  made  on  the  sufficiency  of  the  oonsidenition. 

On  the  same  day  the  attachment  was  levied,  the  agent  of 
Hobbie  and  Teague,  in  their  name,  executed  a  replevy  bond, 
conditioned,  if  defendant  failed  in  the  action,  to  return  the 
specific  property  in  thirty  days.  The  bond  conforms  to  the 
provision  of  the  statute:  Code  of  1886,  sec.  2964  (8288). 
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Thereupon  the  Bheriff  restored  the  property  to  alaim&wt8« 
On  the  next  daj,  December  21, 1886y  the  claimantB,  Hobbie 
and  Teagne,  throogh  their  agent,  made  affidayit  that  thej  had 
a  just  claim  to  the  property  levied  on,  and  executed  a  claim 
bond  in  conformity  with  sections  8004  (3341),  8012  (3290), 
Code  of  1886w  This  claim  bond  and  affidavit  were^  on  the  day 
cC  their  date,  tendered  to  the  8heri£P,  and  the  replevy  bond  de- 
manded, that  it  might  be  canceled.  The  sheriff  decHned  to 
surrender  the  replevy  bond,  but  we  are  not  informed  what  rea- 
son he  gave,  if  any.  He  accepted  the  claim  bond,  however, 
approved  it^  and  returned  both  bonds  and  the  affidavit  of 
daim  to  the  oourk 

At  the  return  term,  Roswald  and  StoU  moved  the  court  to 
strike  the  claim  affidavit  and  bond  from  the  file,  on  the 
ground  that  they  were  improperly  received  after  the  goods 
had  been  replevied,  and  the  goods  obtained  and  held  by  the 
claimants  themselves  under  such  replevy  bond,  and  to  dismiss 
said  claim  proceeding  out  of  court,  llie  court  overruled  the 
motion,  and  ruled  that  Boswald  and  StoU  should  tender  an 
issue  with  a  view  to  the  trial  of  the  right  of  property.  To  this 
ruling  plaintiffs  excepted. 

In  Braley  v*  Clarhy  22  Ala.  861,  as  in  this  case,  property 
vras  attached,  and  a  replevy  bond  was  given  by  a  stranger  to 
the  record.  Judgment  was  obtained  in  the  attachment  suit, 
execution  placed  in  the  hands  of  the  sheri£^  and  he  demanded 
of  the  bondsmen  a  return  of  the  proper^.  The  demand  not 
being  complied  with,  he  returned  the  bond  forfioited.  The 
principal  in  the  replevy  bond  thereupon  interposed  his  affida- 
vit and  bond,  claiming  the  properfy  as  his  own.  The  circuit 
court  allowed  the  claim,  bnt  this  court  reversed  its  ruling  on 
the  ground  that  the  claim  came  too  late.  The  language  of 
this  ponrt  was^  that  ''to  authorize  such  daim,  the  property 
must  eitber  be  in  the  actual  or  constructive  possession  of  the 
cfficer  df  the  law  under  process.  In  the  case  under  considera- 
tkn,  it  had  beisn  taken  out  of  his  possession  by  the  defendant  in 
6Ror,  under  the  replevy  bond,  ixA  by  him  retained  when  de- 
manded by  the  sheriff.  It  is  true,  he  might,  under  the  condi- 
tiott  of  his  bond,  surrender  the  slave  to  the  sheriff  in  discharge 
of  his  Uability;  and  having  thus  placed  it  in  the  custody  of 
the  officer,  he  could,  if  he  were  disposed  to  do  soy  interpose  his 
claim  and  try  the  right  to  it  But  having  elected  to  forfeit 
the  condition  of  his  hood,"  eta,  he  lost  his  right  to  interpose 
Us  daim.    It  wiU  be  observed  that|  in  this  case,  no  attempt 
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was  made  to  assert  the  claim  until  after  the  replevy  bond  had 
been  retomed  forfeited.  Nor  had  the  sheriff  accepted  the 
claim  bond  until  ordered  to  do  so  bj  mandamn$  from  the  cir- 
onit  court. 

Cooper  Y.  Peekj  22  Ala.  406,  is  only  part  and  parcel  of 
substantiallj  the  same  case  as  that  above  considered.  The 
same  property,  a  slave,  was  attached  as  the  property  of  the 
same  defendant  in  each  case.  In  this  last  case  it  was  shown 
that  the  slave  had  died  before  the  sheriff  made  demand  of 
his  return  under  the  replevy  bond,  and  the  offer  to  institute 
the  claim  suit  was  made  at  the  time  the  sheriff  demanded  the 
return  of  the  slave.  The  sheriff  refused  to  accept  the  affidavit 
and  bond  offered,  and  indorsed  the  replevy  bond  forfeited.  An 
execution  was  thereupon  issued  on  the  forfeited  bond,  which 
the  sheriff  was  proceeding  to  collect.  Under  a  petition  filed 
for  the  purpose,  the  circuit  court  ordered  the  sheriff  to  accept 
the  claim  affidavit  and  bond,  and  quashed  the  execution 
issued  on  the  forfeited  replevy  bond.  This  court  reversed  his 
decision,  saying  '^  that  the  condition  of  a  replevy  bond  can 
only  be  complied  with  by  a  delivery  of  the  property  replevied 
to  the  sheriff,  on  his  demand,  after  judgment  against  the  de- 
fendant in  attachment.  The  tender  of  the  bond  to  try  the 
right  of  property  replevied,  when  the  property  itself  is  with- 
held from  the  sheriff,  is  a  breach  of  the  condition  of  the  bond, 
and  justifies  the  sheriff  in  returning  it  forfeited." 

In  Rhodes  v.  Smithy  66  Ala.  174,  speaking  of  the  liability  of 
a  bondsman  on  a  replevy  bond,  and  the  means  of  relieving 
himself,  this  court  said:  ''If  the  title  resides  in  him,  and  the 
defendant  is  without  an  interest  therein  subject  to  levy,  this 
will  not  excuse  him  from  performance  of  the  condition  of  the 
bond.  The  redelivery  of  the  goods,  to  answer  the  levy  of  the 
writ,  is  the  duty  to  which  the  bond  obliges  him.  Wlv^n  he 
has  redelivered  them,  he  may  then  interpose  a  claim  to  them, 
and  demand  a  trial  of  the  right  of  property."  See  also  Munier 
V.  Leinkauff,  78  Ala.  646;  Mead  v.  Fighy  4  Id.  279;  87  Am.  Dec. 
742;  MitcheU  v.  Ingram,  88  Ala.  895;  Adler  v.  PoUer,  67  Id.  571; 
Brown  v.  HamUj  76  Id.  506;  Wodfolk  v.  Ingram,  68  Id.  11. 

Our  rulings  have  certainly  settled  these  propositions:  1. 
That  when  attached  property  has  been  replevied,  and  the 
liability  of  the  bondsmen  has  become  fixed  by  a  proper  de» 
mand,  and  indorsement  of  the  bond  ''forfeited,"  the  bondsmea 
are  estopped  from  denying  the  liability  of  the  property  to  the 
process,  and  from  setting  up  any  adversary  claim  to  it;  2, 
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When  attached  property  has  passed  from  under  the  control 
of  the  attaching  officer  on  the  execution  and  approval  of  a 
replevy  bond,  so  long  as  the  property  remains  out  of  his  con- 
trol, the  bondsmen,  at  least,  can  interpose  no  valid  claim  to 
it  under  the  statute;  3.  Until  the  liability  of  the  bondsmen  is 
fixed  by  a  refusal  to  deliver  the  property  to  the  officer,  the 
bondsmen  may  restore  the  control  of  the  property  to  him,  and 
may  then  assert  any  claim  to  it  which  they  could  have  as- 
serted before  the  execution  of  the  replevy  bond. 

We  think  the  circuit  court  did  not  err  in  overruling  the 
motion  to  strike  the  claim  proceeding  from  the  file.  True, 
there  was  no  formal  surrender  of  the  possession  of  the  goods 
to  the  sherifi*,  but  the  sheriff  is  not  shown  to  have  made  any 
point  on  that.  He  accepted  the  affidavit  of  claim,  and  ap- 
proved the  claim  bond  offered.  This  estopped  the  claimants 
from  denying  that  they  acquired  the  possession  and  held  it 
under  the  claim  bond.  If  the  sheriff  had  been  placed  in  pos- 
session of  the  property,  he  would  have  retained  it  only  long 
enough  to  approve  the  bond,  when  it  would  have  passed  in- 
stantly back  to  the  claimants.  If  the  possession  acquired 
under  the  replevy  bond  had  been  tendered  to  the  sheriff,  and 
simultaneously  a  sufficient  affidavit  of  claim  and  sufficient 
claim  bond  had  been  tendered  to  him,  he  would  have  no  au- 
thority to  refuse  either.  Had  he  done  so,  on  proper  applica- 
tion a  mandamus  would  have  been  awarded,  compelling  him 
to  accept  the  redelivery  of  the  goods,  to  receive  the  affidavit 
of  claim,  and  to  consider  the  sufficiency  of  the  sureties  offered 
on  the  claim  bond;  and  if  found  sufficient,  he  would  have 
been  compelled  to  approve  the  claim  bond,  thus  annulling  the 
replevy  bond,  and  inaugurating  proceedings  for  a  trial  of  the 
right  of  property.  Now,  what  is  the  difference  between 
the  case  supposed  and  the  case  we  have  in  hand?  Merely 
the  unsubstantial,  fruitless  ceremony  of  placing  the  sheriff  for 
a  moment  in  the  actual  or  constructive  possession  of  the 
goods.  The  law  has  regard  for  the  substance,  not  the  empty 
forms  of  things.  This  case  is  distinguishable  from  our  former 
rulings,  which  merely  hold  that-  when  the  liability  of  the 
bondsmen  has  become  fixed  by  a  failure  to  deliver  according 
to  the  stipulations  of  the  bond,  or  until  after  it  has  become 
impossible  to  restore  the  property  to  the  sheriff's  possession, 
it  then  becomes  a  statutory  judgment,  and  precludes  all  denial 
that  the  property  is  subject  to  the  attachment  or  execution 
under  which  it  was  seised. 
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The  present  case  being  a  trial  of  the  right  of  property,  if  the 
Terdict  had  been  for  the  plaintiffs  it  would  have  been  the 
datj  of  the  jorj  to  assess  the  yalue  of  the  property  levied  on: 
Tow7i9end  v.  BraokSy  76  Ala.  808.  To  do  so,  the  jury  must 
have  had  testimony  as  to  the  value.  Plaintiffs  proved  by  the 
sheriff  that  when  he  attached  the  goods,  he  made  an  inven- 
tory of  them,  affixed  a  value  to  the  several  articles  which  was 
shown  by  the  inventory,  and  which,  in  his  opinion,  was  the 
"reasonable  market  values  of  the  said  goods,  wares,  and  mer- 
chandise." This  inventory  was  offered  in  evidence  by  plain- 
tiffs, in  connection  with  and  as  part  of  the  oral  testimony. 
Claimants  objected  "upon  the  ground  that  the  said  claim 
bond  fixed  the  measure  of  the  value  of  the  goods*"  The  court 
sustained  the  objection. 

It  is  manifest  that  the  ground  stated  by  the  counsel  for  ex- 
eluding  the  evidence  was  indefensible.  The  value  fixed  in  the 
claim  bond  is  the  ex  parte  work  of  the  sheriff,  and  does  not 
conclude  either  plaintiffs  or  claimants.  It  is  not  evidence  on 
which  a  jury  can  act  in  assessing  the  value  of  property  con- 
demned to  the  satisfaction  of  an  execution  or  attachment. 
Pending  the  trial,  when  the  result  of  the  suit  cannot  be  known, 
the  evidence  of  value  should  be  received,  if  offered  by  either 
party.  But  the  ruling  in  this  ease,  considered  in  reference  to 
the  phase  of  the  question  we  have  been  considering,  did  the 
appellants  no  harm.  They  failed  to  obtain  a  condemnation  of 
the  property,  and  hence  assessed  value  did  not  become  an  ele- 
ment of  the  verdict.  But  this  question  has  another  phase. 
Hobbie  and  Teague  made  claim  under  a  purchase  of  the 
merchandise,  the  sole  consideration  being  an  indebtedness 
from  Rawlinson,  the  defendant  in  attachment.  This  sale, 
made  by  a  known  insolvent  debtor,  giving  a  preference  to  one 
creditor  to  the  prejudice  of  others,  cast  on  the  preferred  credi- 
tor the  duty  and  burden  of  proving  that  the  goods  were  ac- 
quired in  absolute  purchase,  and  at  a  price  not  materially  dis- 
proportionate to  their  fiair  market  value:  Crawford  v.  ftrtey, 
65  Ala.  282;  27  Am.  Rep.  704;  Hodgea  v.  CoUman,  76  Ala. 
103.  Proof  of  the  value  of  the  merdiandise  should  have  been 
received  on  this  phase  of  the  inquiry.  The  form  in  which  the 
testimony  was  offered  was  free  from  objection:  Himh/dder  y. 
Levy,  68  Id.  861;  Moaney  v.  Houghy  84  Id.  Sa 

The  first  charge  asked  by  plaintiff  was  rightly  refused.  The 
duty  was  on  Hobbie  and  Teague  to  prove  that  their  porohaae 
was  on  a  ^'valuable  and  adequate  cooaideratioii,"  but  doI  to 
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prore  the  negative, — that  no  benefit  was  reeerved  to  Rawliu- 
son.    The  laboring  oar  on  that  negatiye  proposition  was 
Roewald  and  StolL 

We  find  but  the  one  error  in  this  reoord. 

Reyeieed  and  remanded. 


Whxbb  Ajtswkb  nr  Rmplevibi  dois  hot  Dnrr  Vauts  or  PBomrrr 
alleged  in  oomplaint^  eridenoo  as  to  its  tiIoo  should  not  be  admittod:  TuUi^ 
▼.  Harloe,  35  CaL  302;  05  Am.  Dea  102. 

EvmsMCB  AS  TO  Kind  ob  Qualitt  ov  Pbofsstt  nr  Disfutb  is  Ai>- 
MBSiBLS  for  plaintiff  in  replevin  as  a  means  of  showing  its  value:  Jenkim  t. 
AeoiOa,  19  Wis.  126;  S6  Am.  Dee.  S75. 

Yauox  or  AsncuEB  CoirxAiinED  nr  Sbosift  Oimr  to  Omen  loa 
P&OPiBTy'  Attaohsd  by  him  is  oonelttsive  upon  both  parties  to  saoh  reoeiptt 
iSsnadbv.  Atkuuon,  11  N.  H.  256;  35  Am.  Dec  493. 

Whem  Dkkd  is  Attacked  vor  Fbavs^  and  Gbavtub  Plbads  that  he  is 
a  bona  Jide  purchaser  for  valuer  such  plea  is  an  affirmative  defense,  casting 
the  bnden  of  proof  on  him,  and  the  plaintiff  need  only  show  the  fraudulent 
intent  and  purpose  ol  the  gnntor:  fr«6er  v.  i^otibdUU;  16  Or.  386;  8  Am.  Sk 
Repw  162;  sad  note  168b 


Cotton  v.  Caeliblb. 

[86  Alabama,  ITS.] 

HOBlQAOSik  — BsrWBER  PaBTHS,  MoRTOAGB  TbAHSTIBS  LlOAL  TlTLB,  de- 
fessible  on  performance  of  the  conditions  and  the  right  of  immediate 
possession,  unless  by  its  terms  possession  is  reserved  in  the  mortgagor  for 
sa  nneoEpired  tenn.  As  to  the  mortgagee,  the  mortgagor  has  only  an 
equity,  bat  as  to  all  persons  except  the  mortgagee  and  those  claiming  in 
his  right,  the  mortgagor  is  the  owner  of  the  fee,  and  has  title  under 
which  he  may  maintain  ejectment  against  strangers  who  have  no  con- 
nection with  the  title  of  tiie  mortgagee,  and  the  defendant  in  ejectment 
will  not  be  allowed  to  set  np  such  outstanding  title  to  defeat  the  action. 

UnMER  Provision  of  Ai^a^ama  Code  or  1886,  Ssotion  2892,  that  *'when 
s^y  interest  less  than  the  absolute  title  ii  sold,  the  purchaser  is  subro- 
gated to  all  the  rights  of  the  defendant,  and  subject  to  all  his  disabili- 
ties," a  purchaser  of  the  equity  of  redemption  in  mortgaged  lands,  at 
ezeontion  sale  against  the  mortgagor,  aoquires  a  title  on  which  he  may 
maintain  ejeotment  to  recover  possession  from  the  mortgagor,  who  can- 
not defeat  the  action  by  setting  up  the  outstanding  titie  of  the  mort- 

BoBOimoNs. — Gkkkral  Rulx  is,  that  Pfrchasrr  at  Exbcution  Salb 
AoQOiRBB  whatever  estate  and  interest  the  defendant  in  execution  owns 
and  possesses,  and  succeeds  to  his  title  and  rights,  including  the  right  of 


Action  in  the  nature  of  ejectment,  brooght  by  M.  N.  Carlisle 
against  Q.  J.  Cotton,  to  recover  the  possession  of  a  certain 
tract  of  land.    The  .plaintiff  claimed  under  a  purchase  at 
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fiberiff's  sale  under  execution  against  said  Cotton,  and  pro- 
duced tbe  sheriff's  deed,  whicb  was  admitted  in  evidence. 
Tbe  defendant  offered  in  evidence  two  mortgages  on  tbe  land, 
executed  by  bimself  and  wife.  Tbe  question  presented  for 
decision  is  stated  in  tbe  opinion.  Verdict  and  judgment  for 
tbe  plaintiff,  and  tbe  defendant  appealed. 

Parks  and  8<mj  for  tbe  appellant. 

if.  N,  Carluley  eofUra, 

Clofton,  J.  As  stated  in  tbe  bill  of  exceptions,  tbe  onlj 
question  presented  for  decision  is,  wbether  a  mortgagor  in 
possession  can  set  up  tbe  outstanding  title  of  tbe  mortgagee 
to  defeat  an  action  of  ejectment  brougbt  bj  a  purchaser  of  the 
equity  of  redemption,  at  a  sale  under  execution  against  tbe 
mortgagor.  The  sale  under  an  execution  against  tbe  defend- 
ant, issued  on  a  valid  judgment,  tbe  purchase  by  and  the 
sheriff's  conveyance  to  appellee,  who  brings  the  action,  and  the 
mortgages  made  by  the  defendant  prior  to  the  rendition  of 
the  judgment,  are  conceded  facts.  Defendant  insists  that  the 
title  and  estate  of  the  mortgagor  is  equitable,  and  will  not 
support  the  action  of  ejectment,  in  which  only  the  legal  estate 
and  right  of  possession  are  involved.  Tbe  cases  of  Childreaa  v. 
MonetUy  64  Ala.  817,  and  Aicheson  v.  Broadhead,  66  Id.  414, 
are  cited  and  relied  on  to  support  the  contention  on  the  part 
of  defendant.  In  the  opinion  delivered  in  tbe  first  of  these 
cases,  there  are  expressions  to  the  effect  that  tbe  statute  sub- 
jecting an  equityof  redemption  to  sale  under  execution  does 
not  convert  tbe  equity  into  a  legal  estate,  authorizing  the  pur- 
chaser to  maintain  or  defend  ejectment,  and  that  bis  right  can 
be  asserted  and  enforced  only  in  equity;  and  in  the  second 
case  it  was  held,  on  tbe  authority  of  tbe  first,  that  a  purchaser 
of  the  equity  of  redemption,  after  the  maturity  of  the  mort- 
gage, did  not  acquire  a  title  on  which  he  could  maintain  a  real 
action  to  recover  possession.  These  cases  are  irreconcilable 
with  the  later  rulings,  and,  as  against  them,  are  not  now  re- 
garded as  authority  in  respect  to  the  kind  and  character  of  tbe 
estate  of  a  mortgagor  in  possession.  In  Marks  v.  Robinson^  82 
Ala.  69,  they  were  considered,  explained,  and  qualified,  in  con- 
formity with  the  latter  cases. 

Between  the  parties,  the  mortgage  transfers  the  legal  title, 
defeasible  on  performance  of  the  conditions,  and  tbe  right  of 
immediate  possession,  unless  by  its  terms  possession  is  re- 
served in  tbe  mortgagor  for  an  unexpired  term.    As  to  the 
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mortgagee,  the  mortgagor  has  only  an  equity;  but  it  has  been 
aniformly  ruled  in  all  the  later  cases,  and  may  now  be  regarded 
as  settled,  that,  as  to  all  persons  except  the  mortgagee  and 
those  claiming  in  his  right,  the  mortgagor  is  the  owner  of  the 
fee,  and  has  title  under  which  he  may  maintain  ejectment 
against  strangers  who  have  no  connection  with  the  title  of  the 
mortgagee,  and  will  not  be  allowed  to  set  up  such  outstanding 
title  to  defeat  the  action:  Allen  v.  KeUam^  69  Ala.  442;  Deriby 
▼.  MeUgreWy  58  Id.  147.  These  principles  are  reiterated,  re- 
affirmed, and  emphasized  in  Maris  v.  RoHnsonj  «upra,  which 
is  the  latest  judicial  expression  on  this  question. 

The  general  rule  is,  that  a  purchaser  at  execution  sale  ac- 
quires whatever  estate  and  interest  the  defendant  in  execution 
owns  and  possesses,  and  succeeds  to  his  title  and  rights,  in- 
cluding the  right  of  possession.  The  statute  which  subjects 
an  equity  of  redemption  to  levy  and  sale  under  execution  ex- 
pressly affirms  the  general  rule  in  such  case.  It  declares: 
"When  any  interest  less  than  the  absolute  title  is  sold,  the 
purchaser  is  subrogated  to  all  the  rights  of  the  defendant,  and 
subject  to  all  his  disabilities":  Code  1886,  sec.  2892.  He 
acxjuires  the  equity  of  redemption  as  against  the  mortgagee, 
and  as  to  the  mortgagor  and  all  other  persons  except  the 
mortgagee  and  those  succeeding  to  his  rights,  whatever  title 
and  estate,  legal  or  equitable,  the  mortgagor  may  have.  From 
the  effect  of  the  statute,  and  the  foregoing  principles,  it  neces- 
sarily follows  that  such  purchaser  may  maintain  an  action  at 
Jaw  to  recover  possession  from  the  mortgagor,  ^ho  will  not  be 
permitted  to  defeat  the  action  by  setting  up  the  outstanding 
title  of  the  mortgagee,  with  which  he  has  no  connection  other 
than  ^  mortgagor. 

Affirmed. 


Imnunr  AoqnnaxD  bt  Pobohasbb  at  Shebuv's  Balm  uhdxb  Bzs- 
onciDH:  WaUomT.  ffarj^nve$,  42  Mim.  18;  07  Am.  Deo.  429,  md note 433. 

Natdbb  ov  MoBTaAaoB's  Ebtatb  at  Oommoh  Law,  akd  thb  RxmDiBa 
Atailasu  bt  Hhk  to  Bboovsr  PoaansioN  or  Othsbwisi  OBTAUf  ma 
BiOBiB  BT  Suit  ob  Aonov. — The  reUtion  of  mortgagor  and  mortgagee 
li  peeoliar,  and  the  deeiaiopa  tonehing  the  rights  and  interests  of  each 
•re  not  entirely  harmoniows.  It  is  said  to  be  "very  dangeroos  to  at- 
tempt to  define  the  pfeoiae  relatioii  in  which  mortgagor  and  mortgagee  stand 
to  eadi  other  in  any  other  terms  than  thoee  very  words  ":  Lord  Denman,  in 
Am  r.BartoM^n  Ad.  ft  K  314;  and  see  Doer.  WOlkmiB,  6  Id.  291;  LUck- 
JUid  ▼.  JUadpt  5  Bz.  930.  Besidesi  a  mortgage  is  treated  differently  in  the 
two  leading  JBrisdietionsy — eqnity  and  oommon  law.  In  equity  it  is  Imt  a 
eeiiiiUy  lor  the  payment  of  a  debt  or  the  performance  of  some  dnty,  the 
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debt  or  obtigation  being  deemed  the  prineipel  tbing  and  the  vMttgige  m 
enly  the  incident:  BlaekweU  ▼.  Bamett,  52  Tex.  326;  and  in  aevenl  el  the 
■tates  a  mortgage  ia  thna  regarded,  both  at  law  and  in  equity:  Id. ;  Vomoh  t. 
Ball,  66  Ga.  266;  McHkgh  ▼.  Sndlep,  17  Keb.  620;  Ilaek  t.  WetJar,  39  CaL 
247;  Berbekr.  JlaOt,  ^  Fla.  286;  BMknum^.  J<mm.  44  Wia.  510;  £M6d; 
▼.  Jloubon,  53  N.  Y.  225;  13  Am.  Rep.  519.    But  at  conmuMi  law  a  mort- 
gage of  real  estate  i«  regarded  as  a  conTeyance  in  fee.    It  ia  defined  to  be  aa 
estate  npon  condition,  defeasible  by  the  perfonnanoeof  the  condition  aooord- 
faig  to  its  legal  offset:  Srddne  t.  Townamd,  2  Mass.  495;  and  see  MUtMl  v. 
^iiniAam,  44  Me.  299;  H^an^  ▼.  Cboper,  37  Vt.  179;  OAnm  ▼.  Jfoitin,  88  Ark. 
212;  and  in  the  earlier  period  of  the  oonunon  law,  if  the  oondition  was  not 
strictly  performed,  the  estate  in  the  mortgagee^  at  first  conditional,  became 
absolute,  and  the  mortgagor  was  without  remedy.    The  estate  or  interest, 
though  defeasible  at  its  inoeptioo,  became  unconditional  on  a  failure  of  the 
modgegcr  to  pay  the  money  secured,  or  fulfill  the  condition  at  the^time  ap- 
pointed for  the  perfonnaaces  BrobHw.  Brock  10  WalL  529;  Awmmt.  WeOm, 
17  Masa.  421;  Lannng  r.  Ooelet^  9  Cow.  401;  Boffor  t.  Bramerd,  44  Vt.  294^ 
To  remedy  this  hardship,  the  court  of  chancery  was  induced  to  interfere  and 
grant  relief  upon  the  payment  of  the  mortgage  debt,  with  interest,  within  a 
rnssnusWn  tima.    And  tiiia  ri^t,  called  ttie  *'  equity  of  redemption,"  is  now 
a  necessary  incident  to  evnj  mortgage:  See  Jckmton  t.  C7my,  16  8erg.  h  R^ 
861;  16  Am.  Dec  577;  QwariermamM  ▼.  Kamed^  20  Ark.  544;   Wiimtrdimgy, 
WdeheO,  42  K.  J.  L.  476;  atapm  ▼.  WriglU,  41  N.  J.  £q.  438,  445;  Porwms 
T.  fTeffes,  17  Mass.  421;  iRng  t.  Wartiiigton,  2  K.  Mez.  318;  IlemphUl  r. 
Bom,  66  N.  O.  477.    A  mortgage  at  common  law  is,  however,  as  between  the 
parties  or  their  privies  a  transfer  el  the  legal  title,  leaving  in  the  mortgagor 
only  a  right  to  redeem:  Maria  v.  BoUtmm,  82  Ala.  69,  77.    The  legal  estate 
passes  to  the  mortgagee,  subject  to  be  defeated  by  perf oroianoe  of  the  condi- 
tions of  the  mortgage,  and  the  right  of  possession  follows  the  legal  title,  un- 
less controlled  by  stipulations  in  the  deed,  or  the  apparent  intention  of  the 
parties:  Terryw.  BooOt,  32  Ark.  478;  WkUUmgkmT.  FUtU,  43  Id.  504;  51  Am. 
Hep.  572;   Toomer  t.  Bandolph,  60  Ala.  856;  Harper  r.  Blp,  70  HI.  581; 
StewaH  v.  Barrom,  7  Buah,  308;  Sumwalt  t.  Tucker,  34  Md.  89;  Jlobart  v. 
Sanbvm,  13  K.  H.  226;  Tripe  v.  Marcy,  39  Id.  439;  Tryofn  v.  Nunaon^  77  Pa. 
St.  250;  Vance  t.  Johmeon,  10  Humph.  214;  Carpenter  ▼.  Carpenter,  6  R.  L 
542;  Jonee  v.  Smith,  70  Me.  446.    The  title  of  the  mori^gagee  will  dominat* 
that  of  the  mortgagor  in  any  contest  between  them  or  their  privies  in  estatet 
Marks  v.  Bobinaon,  82  Ala.  69.    And  in  Illinois,  as  in  England,  the  aaorigmfim 
of  lands  is  held  in  law  to  be  the  owner  of  the  fee,  having  the  ju»  in  re  am 
well  as  ad  rem,  and  entitled  to  all  the  rights  and  remedies  which  the  law 
givea  such  owner:  Carroll  v.  Balawoe,  26  IlL  17;  79  Am.  I>eo.  854;  Oldham  ▼. 
PJUger,  84  lU.  102;  Finian  v.  Clark,  118  Id.  32. 

Nevertheless,  it  is  said  that  a  mortgagee  is  not,  in  a  general  sense,  tiie 
owner  of  the  mortgaged  estate.  Before  foreclosure,  his  interest  is  not,  in 
fact,  real  estate,  but  he  is  entitled  to  have  it  treated  as  such  so  far  as  it  may 
1)0  necessary  to  enable  him  to  prevent  waste,  and  to  keep  the  land  from 
being  in  any  way  diminiahed  in  value.  He  is  to  be  regarded  as  having  the 
legal  estate  for  the  purpoee  of  all  lawful  protection  of  his  interests,  but  for 
all  other  purposes  the  mortgage  is,  in  general,  held  to  be  a  mere  security: 
EHiaon  v.  Daniela,  11  K.  H.  274;  Smith  v.  Moore,  11  Id.  55;  Fletcher  v.  Cham- 
l>frUn,  61  Id.  438,  478;  and  see  Steel  v.  SUel,  4  Allen,  417;  ffapgood  v.  Blood, 
11  Gray,  400;  Norcroaa  v.  Norcroaa,  105  Mass.  265;  Shklda  v.  LoK/aar,  34 
N,  J.  L.  496;  13  Am.  Rep.  519;  WoodMe  v.  Adama,  40  N.  J.  L.  417;  Alkm 
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▼.  Eterljf,  M  Ohio  8t  97.  As  to  the  rest  oi  the  world,  except  the  mortgagee 
and  those  clwiniiig  under  him^  the  entire  estate  is  in  the  mortgagor  or  owner 
of  the  eqoityof  redemption:  WUkm»y,  French,  20 Mo.  Ill;  Bu<ky,  Payne, 
52  Missb  271;  RamdB  t.  KendaU,  15  Ohio^  671;  Fasmnowik  y.  Bo&Um,  126 

SL  Before  the  eztingiushment  of  the  mortgage  Ueut  the  mortgagor  in 
whether  befoc  e  or  after  forfeiture,  is  the  general  owner  of  the 
freehold,  haWng  the  legal  title;  while  the  mortgagee  and  those  claiming  in 
hia  rights  whether  the  title  he  ahstraetly  good  or  not,  have,  as  against  the 
and  all  riaimiwg  in  hia  rights  all  the  attrihntes  of  a  legal  title 
to  reeover  and  hold  the  property  mortgaged:  iforb  t.  BMrnem^ 
58  Ala.  59^  78.  So  long  as  the  mortgagee  permita  the  mortgagor  to  remain 
in  posBsssion  of  the  mortgaged  estate,  he  is  regarded  as  owner  so  far  only  aa 
nny  be  neoesssry  for  the  protection  of  hia  seenrity.  He  may  employ  any 
appropriate  for  that  porpoae,  and  may  at  any  time  enter  and  take 
nnder  his  mortgage,  hot,  nntil  he  choosee  to  take  possession,  the 
mortgage  givea  him  no  right  to  do  any  aet  whereby  the  mortgagor  may  be 
disAnrbed  in  his  enjoyment  of  the  estate^  or  its  value  and  earnings  may  be 
diminished;  Ormi  FalU  Ok  ▼.  Wanier,  15  N.  H.  412;  Vaugh  r,  WtthenU^ 
116  liaasL  138;  Mont  t.  WhiUkar,  Snp.  Ct  K.  H.,  1888;  see  also  Orr  ▼. 
Haiky,  56  N.  H.  579;  Hu^^  ▼.  Mmardt,  9  Wheal  489;  WVimg  t.  Ntm 
Amm,  45O0Dn.  303;  ftm&x/Jv.  LewitUm  Bttam  Jftfl  Ob.,  55  Me.  499;  8taU 
▼.  Jia^hmd,  75  N.  C.  12;  Oreer  r.  Twmar,  36  Ark.  17;  Anderson  v.  Siramm, 
96  m.  485.  The  mortgagor  and  hia  assigns  hold  the  mortgaged  realty  in 
privity  with  the  mortgagee,  and  in  snbordination  to  his  rights:  Doyle  v.  Mei- 
Ib^  15  B.  1. 523;  IT Aitt«(jiton  v.  #0^,  43  Ark.  50i;  51  Am.  Bep.  572; /onion 
▼.  Sayrt^  Snp.  Ct  FUl,  1888. 

Aa  to  all  righta  and  privileges^  both  civil  and  poUtieal,  of  which  the  own- 
erahip  of  a  freehold  is  one  of  the  conditiona,  the  mortgagor  is  the  freeholder 
el  the  mortgaged  ^emiaes^  and  may  maintain  a  real  action  to  recover  poa- 
Bsosion  as  against  all  persons  except  the  mortgagee,  and  those  claiming 
nnder  him:  Bird  v.  Decker,  64  Me.  650;  WhUe  v.  EUienmyer,  30  Iowa,  268; 
Rmn^an  v.  Mermreau^  11  Johna.  534;  6  Am.  Dec.  393;  HaU  v.  Lanee,  25  IlL 
277;  and  it  is  no  defense  to  sndi  action  that  the  legal  title  is  in  the  mort- 
gagee, and  the  law  day  of  the  mortgage  has  arrived:  Id.;  AUen  v.  Kellam, 
66  Ala.  442;  Hardwick  v.  Joaee,  65  Mo.  54,  60;  Savage  v.  DooUy,  28  Conn. 
411;  Doion  v.  RumieU,  17  Id.  140.  Bnt  according  to  the  prevailing  doctrine, 
neither  a  mortgagor  nor  his  assignee*of  the  eqnity  of  redemption  can  main- 
lain  a  real  action  against  the  mortgagee  or  his  assignee:  Johnson  v.  EQioUf  26 
N.  H.  67;  Welh  v.  Rice,  34  Ark.  346;  Conmr  v.  WkUmore,  52  Me.  185;  Doe 
▼.  TSmnell,  1  Boost  320;  Br6f>8l  v.  Brock,  10  WalL  529;  MouUon  v.  Leif^Um, 
Cir.  Ct  Minn.,  1887;  Johnson  v.  Sandhoff,  30  Minn.  201;  Beach  v.  Cooke,  28 
K.  Y.  508;  UMeU  v.  Moulson,  53  Id.  225;  13  Am.  Rep.  519.  Bis  remedy 
to  recover  possession  of  the  mortgagee  after  the  mortgage  debt  has  been 
paid  is  in  equity  by  a  bill  to  redeem:  Chopin  v.  Wright,  41  N.  J.  Eq.  438, 
445;  Bowell  v.  JeweU,  69  Me.  293;  Woods  v.  Woods,  66  Id.  206;  Doe  v.  Tun- 
ntlk  1  Boost  320;  Posien  v.  MiUer,  60  Wis.  494.  This  right  to  redeem  is  a 
pure  eqnity,  cognizable  alone  by  courts  of  equity,  and  a  mortgagor  can  assert 
it  in  no  other  forum:  See  Chopin  v.  Wright,  41  N.  J.  Eq.  445;  Henry  y.  Dams, 
7  Johns.  Ch.  40;  LinneU  v.  Lyford,  72  Me.  280.  Moreover,  in  the  absence 
of  an  express  statute  changing  the  rule,  the  right  to  redeem  is  barred  after 
twenty  years'  uninterrupted  possession  of  the  mortgaged  premises  by  the 
mortgagee  nnder  his  mortgage,  without  any  acknowledgment  by  him  in  the 

while  that  his  term  is  as  mortgagee:   Chopin  v.  Wright,  41  N.  J.  Rq. 
Aac.  0r.  Bxr.,  Vol.  VIL  — t 
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438;  DemanBl  t.  ITynfoopb  8  Johzu.  Oh.  129;  8  Am.  Deo.  467;  Lode  ▼.  Cold' 
weO,  91  m.  417;  Crook  t.  Olenn,  90  Md.  S5;  Johuom  w.  Mmtme^.  L.  R.  11 
Ch.  DiF.  284.  His  holding  it  advene  to  the  mortgagor,  and  if  aoqaieaoed  in 
for  the  period  of  limitation*  for  actions  at  law,  it  bare  the  mortgagor  of  all 
relief,  legal  and  equitable  {Marki  ▼.  ifo&tmon,  82  AU.  77),  onleas  ho  oaa 
bring  himself  within  some  one  of  the  disabilitieB  of  the  statute  of  limitations: 
Clark  v.  PoUer,  32  Ohio  St.  49;  /7a/7  ▼.  Dendsia,  28  Ark.  606;  Snaedif  t. 
FkUe,  29  Gratt  27;  Harford  t.  FUeh,  41  Conn.  486;  WhaOey  t.  SkMdge, 
24  Mian.  358;  Anditg  y.  Dodf,  38  Miss.  574.  In  Pennsylvania,  however,  a 
morf^gagor  may  bring  ejeotment  against  a  mortgagee  in  possession,  and  the 
action  is  governed  by  the  same  equitable  principles  which  apply  in  the  case 
of  a  bill  in  equi^  to  redeem:  WelU  v.  Van  Dphe^  109  Pk.  St.  830.  And  un- 
der peculiar  provisions  of  statute  in  some  of  the  states,  a  mortgagor  may 
recover  the  posseasion  from  his  mortgagee  at  any  time  before  hii  rights  have 
been  foreclosed:  Bumpkreff  v.  Hurd,  29  liich.  44;  and  see  Morrow  v.  Morgan^ 
48  Tez.  304;  MiUa  v.  HeaUm,  52  Iowa,  215. 

Since,  at  common  law,  a  mortgagee  of  land  has  the  right  of  immediate 
possession  of  the  mortgaged  premises,  unless  it  is  otherwise  agreed  between 
him  and  the  mortgagor,  it  ii  held  that  an  action  of  trespass  qitaro  dautmrn 
will  not  lie  in  favor  of  the  mortgagor  against  the  mortgagee  or  his  assignee 
for  entering  peaceably  upon  the  mortgaged  premises,  and  digging  up  and 
carrying  away  and  converting  to  his  own  use  portions  of  the  soil:  FmHmA  v. 
Ooodw^  29  N.  H.  321;  nor  for  removing  fixtures  belonging  to  the  real  es- 
tate: ChdlU  V.  Steams^  22  Id.  312;  and  see  Jbaef  v.  BmUht  79  Me.  446;  nor 
for  entering  and  harvesting  the  crops,  unices  the  mortgagor  ii  occupying 
under  an  agreement  as  tenant  of  the  mortgagee:  OUmam  v.  WUUt  06  Id.  273b 
In  such  cases,  the  mortgagee's  right  of  entry  under  his  mortgage  is  a  justifi- 
cation of  the  chaige  of  breaking  and  entering,  and  consequently  is  an  answer 
to  the  whole  action:  ChdU§T.  Steama,  22  N.  H.  312,  315.  But  for  injuries 
done  by  the  mortgagee  before  entry,  as  where  he  diverts  a  natural  stream  of 
water  from  the  mortgaged  premises,  or  causes  to  be  deposited  thereon  any 
substance  injurious  to  the  land  or  to  the  crops  growing  thereon,  tiie  mort- 
gage afibrds  no  protection  against  a  claim  for  damages,  and  he  is  liable  there- 
for in  an  action  by  the  mortgagor,  notwithstanding  the  mortgage:  Morte  v. 
WhUeher,  Sup.  Ct.  N.  H.,  1888;  and  see  OretU  FalU  Co.  v.  Woroier.  15  N.  Q. 
445;   Vaugh  v.  Weiherell,  116  Mass.  138. 

A  mortgagor  in  receipt  of  the  rents  and  profits  has  a  sufficient  interest  te 
enable  him  to  maintain  an  action  for  an  injunction  to  restrain  an  injury  done 
to  the  mortgaged  property  without  joining  the  mortgagee:  Fairehtigh  ▼• 
MankaH  L.  R.  4  Ex.  37;  31  Eng.  &.  337. 
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rtt  AlJlBUf  A,  179.] 
HjUKTSa    AMB    SntTAHT  —  IiLUIILnT    OF    MASTEIk    VOB    SiST ANT'S  NbOU* 

oxHCB. — In  AonoN  to  Bsoowi  vor  Injubibb  Sustainkd  bt  Plain- 
TOW  from  an  ezplonon  of  powder  and  dynamite,  accidentally  oansed  by 
■parks  thrown  from  hii  anvil  while  working  in  his  blacksmith-ehop^ 
where  the  explosives  had  boon  stored,  against  his  objection,  by  the  de- 
fendant's  foreman,  to  preserve  them  from  the  rain,  the  charges  of  the 
eoort,  that  if  the  act  of  the  foreman  in  placing  the  explosives  in  the 
■hop  was  so  done  with  the  bona  fide  purpose  of  preserving  them,  and  in 
that  way  furthering  the  interest  of  lus  employer,  then  the  latter  would 
be  liable,  but  otherwise  if  it  was  done  by  the  foreman  for  a  porpoie  of 
Ms  own,  fairly  and  correctly  state  the  law. 
Iix — In  Such  Cabb,  Question  whbther  Pi«aintifv  was  Guilty  of  oon- 
trflmtory  n^ligence  in  failing  to  ascertain  if  the  explodves  had  been 
removed,  before  going  into  the  shop  to  work  with  fire  on  the  day  of  the 
accident,  was  properly  submitted  to  the  jury. 

Action  for  damages  for  personal  injuries  brought  by  Armstead 
Hubbard  against  the  Birmingham  Water- Works  Company. 
The  material  facts  appear  in  the  opinion.  The  court  charged 
the  jury  as  follows,  at  the  plaintifif's  request:  1.  ''If  Bennefield 
was  in  the  employment  of  the  defendant,  and  was  by  it  in- 
tmated  with  the  use  and  care  of  the  powder  and  dynamite,  in 
determining  whether  his  act  in  placing  and  leaving  the  pow- 
der in  the  shop  was  within  the  scope  of  his  employment,  the 
jury  will  consider  whether  it  was  done  with  the  bona  fide  pur- 
pose of  preserving  the  i)owder,  and  in  that  way  furthering  the 
interest  of  the  defendant;  and  if  the  jury  so  find,  then  the  act 
of  Bennefield  in  placing  the  powder  and  dynamite  in  the  shop 
was  within  the  scope  of  his  employment,  and  was  the  act  of 
the  defendant."  2.  '*  That  if  said  Bennefield  placed  the  pow- 
der in  the  shop  for  a  purpose  of  his  own,  then  that  would  be 
an  individual  act,  and  the  jury  should  find  that  he  was  not 
acting  within  the  scope  of  his  employment."  3.  "  That  con- 
tributory negligence,  in  order  to  avail  the  defendant,  must  not 
only  be  a  want  of  ordinary  care  on  the  part  of  the  plaintifi*, 
but  there  must  further  be  a  proximate  connection  between  this 
want  of  ordinary  care  and  the  injury."  To  these  several 
charges  the  defendant  excepted,  and  also  to  the  refusal  of  the 
following  charge:  4.  ''  If  the  jury  find  from  the  evidence  that 
the  plaintifif  knew  the  powder  and  dynamite  were  in  the  shop, 
and  told  Bennefield  to  take  it  away,  then,  as  an  ordinarily 
prudent  man,  it  was  his  duty  himself  to  make  inquiry  and 
ascertain  if  the  powder  and  dynamite  had  been  removed, 
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before  going  into  the  shop  to  work  with  fire."    The  defendant 
enor. 


Ward  and  Heady  for  the  appellant. 
/.  M.  McMaster,  earUra. 

SoMEBViLLE,  J.  The  plaintiff  was  seriously  injured  by  the 
accidental  explosion  of  a  quantity  of  powder  dynamite  and 
powder  cartridges  which  had  been  stored  without  permission 
in  a  blacksmith-shop,  where  the  plaintiff  was  accustomed  to 
work  for  the  owner  of  the  shop,  one  Haynes.  The  explosive 
material  had  been  placed  there  the  day  previous,  for  preserva- 
tion from  damage  by  rain,  by  the  act  of  one  Bennefield,  who 
was  employed  by  the  defendant  company  as  foreman  or  su- 
perintendent of  a  number  of  men  who  were  engaged  in  the 
company's  service  to  blast  stone  from  a  neighboring  quarry. 
The  plaintiff  had  expostulated  with  Bennefield  about  the  mat- 
ter, and  he  had  promised  to  remove  the  powder  before  the 
commencement  of  work  in  the  shop  that  day.  The  explosion 
occurred  through  sparks  of  fire  thrown  by  scintillation  from 
the  anvil  during  the  progress  of  work  in  the  shop. 

It  is  contended  in  behalf  of  the  defendant  corporation, 
against  which  verdict  and  judgment  for  the  sum  of  five  hun- 
dred dollars  were  rendered  in  the  court  below,  that  the  act  of 
Bennefield  in  storing  the  powder  in  the  shop,  without  first  ob- 
taining the  owner's  consent,  was  not  within  the  scope  of  his 
employment,  and  for  this  reason  the  defendant  would  not  be 
responsible  for  any  injury  or  damage  resulting  from  it.  The 
evidence  shows  that  there  was  no  express  authority  for  doing 
the  act,  and  no  recovery  was  claimed  on  this  ground.  Nor  is 
there  any  fact  tending  to  show  ratification  on  the  part  of  any 
superior  officer  of  the  company. 

The  question  then  resolves  itself  into  the  inquiry,  whether 
the  act  of  Bennefield,  which  produced  the  injury,  incidentally 
grew  out  of  any  authority  conferred  by  the  defendant  as  mas- 
ter, on  Bennefield  as  servant.  Can  the  act  be  fairly  and  rea- 
sonably implied  as  one  authorized  to  be  done  by  the  servant 
in  the  master's  absence,  and  in  the  given  emergency,  in  fur- 
therance of  the  master's  business?  Was  it,  in  other  words, 
impliedly  authorized  as  fairly  within  the  scope  of  the  servant's 
employment,  as,  the  trusted  custodian  of  the  property,  with 
the  duty  imposed  on  him  to  use  all  proper  and  reasonable 
means  for  its  safe  preservation? 
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The  master  may  often  be  held  liable  for  the  abuse  of  the 
authority  conferred  on  a  servant  or  employee,  and  this  lia- 
bility sometimes  extends  to  trespasses  purposely  committed. 
In  such  cases,  especially  where  the  implication  of  authority 
is  doubtful,  the  inquiry  may  well  be,  whether  the  servant  was, 
on  the  one  hand,  acting  either  maliciously  or  in  his  own  indi- 
yidual  interest,  or  on  the  other  hand,  bona  fide^  in  preserva- 
tion or  furtherance  of  the  master's  interests..  This  test  was 
adopted  in  Coagrave  v.  Ogden^  49  N.  Y.  255,  10  Am.  Rep.  361, 
which  in  vol  ved  an  injury  resulting  from  a  trespass  incidentally 
committed  by  an  agent  in  the  prosecution  of  the  business  of 
the  principal, — a  subject  on  which  the  law  has  undergone  some 
modification  in  comparatively  recent  years.  The  doctrine  of 
that  case,  in  our  judgment,  is  both  just  and  sound,  and  is  sus- 
tained by  authority:  Wood  on  Master  and  Servant,  2d  ed., 
Bee.  284,  pp.  234-236;  sec.  300,  p.  567;  Cooley  on  Torts,  535- 
638. 

The  charges  of  the  court  on  this  phase  of  the  case  fairly 
Btated  the  law,  and  were  not  liable  to  any  criticism. 

The  court  properly  submitted  the  question  of  the  plaintiff^s 
alleged  contributory  negligence  to  the  jury.  The  evidence 
tends  to  show  that  Bennefield  had  promised  the  plaintiff  to 
remove  the  explosive  combustibles  from  the  shop  before  the 
time  of  needing  the  premises  for  work;  and  we  cannot  say,  in 
view  of  this  fact,  that  the  conduct  of  the  plaintiff,  in  failing 
to  ascertain  whether  the  promise  had  been  complied  with,  be- 
fore proceeding  to  use  the  smith  forge  on  the  day  of  the  acci- 
dent, was  per  se  negligence:  Eureka  Co.  v.  BasSj  81  Ala.  200; 
00  Am.  Bep.  162;  City  Cov/ncU  of  Montgomery  v.  Wrightj  72 
Ala.  411;  47  Am.  Rep.  422;  LouiwiUe  etc.  R.  R.  Co.  v.  Allen^ 
78  Ala.  494. 

There  is,  in  our  opinion,  no  error  in  the  record,  and  the 
judgment  is  affirmed.  

WhXTHXB    PABnOCTLAS    ACT    OV   SSBVANT  WAS    OB   WAS    HOT    DONB    I» 

IjMM  or  HIS  DuTT:  See  St.  Loma  eic  B'y  Co.  v.  Hendrkks^  48  Ark.  177;  8 
Am.  St.  Rep.  220,  and  note  223;  Fkk^.  Railroad  Co.,  68  Wis.  459;  60  Am. 
Bep.  878,  and  note  880-884. 

Whkthkr  Sebvabt  Did  Tosnous  Acr  with  View  to  ms  Mastsb's 
flkavioi;  or  to  serve  a  purpose  of  his  own,  is  a  question  of  fact  for  the  jor/i 
SMMaeyr.RaUroadOo.,WJil.O.U;  2  Am.  St.  Rep.  312;  Redding  r.  Railroad 
Cd^,  8  S.  a  1;  16  Am.  Rep.  681. 

Test  oy  Mastkb's  Rbspohsibilitt  iob  Act  ov  bib  Sxbtahts  Cotgrom 
▼.  Ogden,  49  N.  Y.  256;  10  Am.  Bep.  861;  KUtg  r.  RaOroad  Ox,  66  K.  Y. 
181;  23  Am.  Rep.  37. 
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Gannon  v.  Lindset. 

[M  Alabama,  IM^J 

PABTJrXBSHIF. — OVS  MXHBXR  07  PASrNXBSHIP,   WHKTHBB  TBSH  KUWUIQ 

OK  DiaaoLyxD^  casvnot  Apfbofrlatb  the  firm  aatets  by  tnasfttrriag 
them  in  satisfaction  of  his  individual  debt  without  the  anthority  or  con- 
sent of  his  coportners.  Such  transaction  is  a  fraud  on  the  latter,  and 
does  not  divest  the  title  of  the  partnership  in  favor  of  the  separate  cred- 
itor, whether  he  knew  it  to  be  partnership  property  or  not. 
8ir-077.  —  In  Aonox  on  Pahth ebship  Demand^  whstheb  Brouobt  nr 
Namx  of  Pabtnkbship  or  their  assignee,  the  defendant  cannot  set  off 
■gainst  the  partnership  demand  an  individual  debt  due  him  from  ooe  of 
the  partners. 

MaKIB    07    PBOMI880RT    NOTB    WhO    SiQNS    It    wrTHOOT    RbADIHO,     OR 

BAVIHO  It  Rkad  to  him,  no  fraud,  deceit,  or  misrepresentation  being 
practiced  by  which  he  was  induced  to  do  so^  cannot  defeat  an  action  on 
it  by  an  assignee,  under  the  plea  of  non  est  /actum,  because  be  did  not 
know  it  was  made  payable  to  a  partnership  and  not  to  an  individual 
partner  with  whom  he  was  dealing,  and  sgainst  whom  he  claimed  a 
■et-ofll 

PuuDuro  AKD  PEAonoi.  —  Durucarr  oa  Reduhdavot  is  not  ground  of  do- 
morrer,  except  in  the  case  of  dilatory  pleas. 

EiTWEXQE,  —  Oknsbal  OjuscnoN  TO  EnDKNGt,  some  .parts  of  which  are 
competent,  may  be  overruled  entirely. 

Action  by  Isaac  Cannon  against  Levi  Lindsey,  founded  on 
the  tatter's  promissory  note,  payable  to  the  order  of  Moees 
Walters  &  Co.,  by  whom  it  was  assigned  to  the  plaintiff,  Can- 
non. The  defendant  filed  a  special  plea,  verified  by  affidavit, 
alleging  ^'  that  he  did  not  execute  the  note  sued  on  in  this 
action  as  a  note  due  to  Moses  Walters  &  Co."  To  this  plea 
the  plaintiff  demurred,  on  the  grounds:  1.  ''Said  plea  is 
double,  since  it  undertakes  to  deny  the  execution  of  the  note 
sued  on,  as  a  plea  of  non  est  factum^  and  at  the  same  time  ad- 
mits its  execution,  and  attempts  to  set  up  a  defense  thereto  by 
way  of  set-off."  2.  ''  Because  it  shows  on  its  face  that  said 
note  was  executed  to  Moses  Walters  &  Co.,  and  undertakes  to 
set  off  a  debt  due  to  defendant  from  Moses  Walters  individu- 
ally, a  member  of  said  partnership."  The  court  overruled  this 
demurrer,  and  issue  was  joined  on  the  pleas  of  the  general 
issue,  setoff,  payment,  etc.  On  the  trial,  the  note  was  intro- 
duced in  evidence,  and  the  defendant  testified  in  his  own  be- 
half, in  substance,  that  at  the  time  he  executed  the  note  there 
were  unsettled  accounts  between  him  and  Moses  Walters,  and 
that  the  note  was  given  on  the  purchase  of  a  horse  from  said 
Walters;  that  he  signed  the  note  without  reading  it,  and  gave 
it  to  Walters  to  be  held  by  him  until  they  could  have  a  settle- 
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mcDt  of  their  aocounts;  that  no  money  was  to  be  paid  on  the 
note,  as  Walters  was  owing  him  about  its  amount;  that  he 
knew  no  one  but  Walters  in  the  transaction,  and  did  not  pur- 
chase the  horse  as  the  property  of  Moses  Walters  &  Co.  The 
testimony  of  <«ie  Smith,  a  witness  for  the  defendant,  was  sub- 
Btantially  the  same  as  that  of  the  defendant  himself.  The 
plaintiiT  objected  to  the  entire  testimony  both  of  the  defendant 
and  the  witness  Smith,  and  reserved  exceptions  to  the  OTer- 
raling  of  his  objections.  In  rebuttal,  the  plaintiff  read  in 
evidence  the  deposition  of  Moses  Walters,  who  denied  therein 
all  the  material  matters  testified  to  by  the  defendant.  On  re- 
quest of  the  defendant,  the  court  charged  the  jury  as  follows: 
**  If  the  jury  believe  from  the  evidence  that  the  note  sued  on 
was  given  for  a  horse  sold  by  Moses  Walters  to  Lindsey,  and 
that  it  was  understood  between  the  parties  at  the  time  that 
the  said  sale  and  purchase  was  made  to  satisfy  an  indebted- 
ness firom  said  Walters  to  Lindsey,  and  that  no  money  was  to 
be  paid,  but  the  note  was  to  await  a  settlement  between  them, 
and  should  believe  that  Walters  was  indebted  to  Lindsey,  at 
the  time  the  trade  was  made,  to  an  amount  greater  than  the 
noto,  and  that  the  firm  of  Moses  Walters  A  Go.  had  then  been 
dissolved,  then  the  jury  must  find  for  the  defendant"  The 
plaintiff  excepted  to  this  charge,  and  assigned  error. 

McChUre  and  Collier j  for  the  appellant. 

Sqmxbvillb,  J.  1.  One  member  of  a  partnership,  whether 
existing  or  dissolved,  cannot  appropriate  the  assets  of  the 
firm  by  transferring  them  in  satisfaction  of  his  individual 
debt  due  to  such  transferee  without  the  authority  or  consent 
of  the  other  members  of  the  firm.  Such  transaction  is  con- 
sidered a  fraud  on  the  other  partners,  and  the  title  to  the 
joint  fond  or  property  is  not  divested  in  favor  of  the  separate 
creditor,  whether  he  knew  it  to  be  partnership  property  or  not 
**In  short,"  as  said  by  Judge  Story  in  a  leading  case  on  this 
subject,  **  his  right  depends,  not  upon  his  knowledge  that  it 
was  partnership  property,  but  upon  the  fact  whether  the  other 
partners  had  assented  to  such  disixwition  of  it  or  not":  Bogert 
V.  BaUhelor,  12  Pet  221;  Parsons  on  Partnership,  2d  ed.,  *118, 
note,  *430;  HalsUad  v.  Shepard^  23  Ala.  558,  572;  Pierce  v. 
Pass  &  Co.,  1  Port  232;  BurweU  v.  Springfieldj  16  Ala.  278; 
NaU  V.  MelfUyre,  81  Id.  582;  Dob  v.  HaUey,  16  Johns.  84;  8 
Am.  Deo.  298;  Oram  v.  CadnoeUt  6  Cow.  489;  Evemghim  v. 
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Enstvortk^  7  Wend.  326;  Fancher  BroiherB  v.  Bibb  Furnace  Co^ 
80  Ala.  481. 

The  case  of  White  v.  Tclee^  7  Ala.  569| -which  seems  opposed 
to  this  view,  is  possibly  distinguishable  from  tbb  case  on  the 
ground  that  the  personal  services  of  a  partnership,  not  its 
assets,  were  involved  in  the  transaction,  the  defendant  stipu- 
lating  in  advance  that  certain  work  was  to  be  done  by  one  of 
the  plainti£fs,  and  paid  for  by  his  boarding  with  defendant 
If  not  thus  distinguishable,  the  decision  is  opposed  to  many 
other  decisions  of  this  court,  and  is  wrong  in  principle. 

2.  Closely  analogous  to  the  foregoing  principle  is  the  rule 
that  where  suit  is  brought  on  a  partnership  demand,  whether 
in  the  name  of  the  partnership  or  their  assignee,  the  defend- 
ant cannot  set  off  against  the  partnership  demand  an  individ- 
ual debt  due  to  him  from  one  of  the  partners.  There  is  not 
only  a  want  of  mutuality  between  the  two  demands,  but  the 
effect  of  allowing  such  a  set-off  would  be  an  indirect  appro- 
priation of  partnership  assets  to  the  payment  of  the  private 
debt  of  one  of  the  individual  partners:  WaUe  v.  Sayre^  76  Ala. 
897;  Clark  v.  Taylor j  68  Id.  463;  Eifam  v.  8im»^  87  Id.  710; 
Bo8$  V.  Pearson,  21  Id.  473. 

If  the  horse  sold  by  Walters  to  the  defendant  was  the  prop- 
erty of  the  partnership  of  Moses  Walters  A  Co^  Walters 
would  have  no  right  to  make  any  arrangement  with  defend- 
ant by  which  the  property  could  be  appropriated,  either  by 
set-off  or  payment,  in  satisfaction  of  his  private  debt  to  tho 
defendant.  The  charge  given  by  the  court  at  the  request  of 
the  defendant  excluded  this  phase  of  the  case  from  the  con- 
sideration of  the  jury,  and  was  on  this  ground  erroneous. 

8.  If  the  defendant  signed  the  note  in  question,  without 
any  fraud,  deceit,  or  misrepresentation  being  practiced  on 
him  by  which  he  was  induced  to  do  so,  it  would  be  no  do* 
fense  to  this  suit  that  he  neglected  to  read  the  instrument,  or 
have  it  read  to  him:  Burroughs  v.  Pacific  Ouano  Co.,  81  Ala. 
255;  Ooetter  v.  -PfcteW,  61  Id.  887;  Pacific  Ouano  Co.  v.  AngUn^ 
82  Id.  492;  Dawson  v.  BurruSy  73  Id.  111.  If,  therefore,  the 
horse  sold  to  the  defendant  belonged  to  the  i>artner8hip  of 
Moses  Walters  &  Co.,  and  the  note  given  for  the  horse  was 
made  payable  to  the  partnership,  and  was  assigned  by  the 
payees  to  the  plaintiff  in  satisfaction  of  a  claim  held  by  him 
on  said  partnership,  it  would  avail  the  defendant  nothing 
that  he  neglected  to  observe  the  fact  that  the  note  was  so  pay- 
able.   He  could  neither  defeat  the  action  on  the  r/^iz,  of  non 
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e$i  fcxtum^  in  the  form  in  which  it  appears  in  the  record,  nor 
prevent  a  recovery  by  a  set-off  of  any  demand  held  by  him 
against  Moses  Walters  individually. 

4.  This  plea  of  non  est  factum^  however,  not  being  a  dilatory 
plea,  was  not  demurrable  for  duplicity;  for,  under  our  system 
of  pleading,  redundancy,  whether  of  good  or  bad  matter,  does 
not  vitiate,  except  in  the  case  of  dilatory  pleas:  Lewis  v.  Lee 
County,  66  Ala.  480;  Hmston  v.  nUton,  67  Id.  874.  The 
court  did  not  err  in  overruling  this  ground  of  demurrer.  And 
whatever  may  be  the  imperfections  of  the  plea,  none  of  the 
objections  urged  by  the  demurrer  were  well  taken. 

5.  There  was  much  in  the  testimony  of  both  the  defendant, 
Xdndsey,  and  the  witness  Smith  which  could  have  been  ex- 
cluded, had  objection  been  taken  to  such  illegal  parts  alone. 
But  some  parts  of  each  were  competent.  The  objections  be- 
iog  taken  to  the  entire  testimony  of  each,  including  the  legal 
«8  well  as  the  ill^al  parts,  without  any  attempt  to  separate 
ihe  one  firom  the  other  by  specification,  were  properly  over- 
ruled. 

For  the  error  of  giving  the  charge  requested  by  the  defend- 
aoi,  the  judgment  is  reversed,  and  the  cause  remanded. 

Cm  pAsnsa  has  Aqtbobrt  to  dispoao  oC  tlw  partnenhip  property  and 
offbeti  for  any  and  all  porpoaea  within  the  acope  and  object  of  the  partaer- 
ship,  and  in  tiie  coone  of  ita  trade  and  Iniaineas:  Wright  ▼.  BoywUm^  87  N.  H. 
%l  72  Am.  Deo.  319,  and  note  323.  But  one  partner  cannot,  without  the 
oonaent,  ezpreaa  or  implied,  of  hia  copartners,  apply  a  claim  of  the  firm  to 
tiM  payment  of  hia  indiTidnal  debt^  eren  to  retain  the  debuor'a  cuatom  for 
Oafirm:  CoteAonMiiT./add;  43Wia.  213;  28  Am.  Rep.  539;  and  see  Thomas 
▼.  SUimm,  62  Iowa,  637;  49  Am.  Rep.  148;  CraasweUv.  Lekman,  64  Ala.  863; 
25  Am.  BLep.  684;  oompare  Hapgood  y.  CamweU,  48  111.  64;  95  Am.  Dec  616; 
BdMdbipp  T.  Cwrrk,  55  Miaa.  597;  80  Am.  Rep.  530;  Loehe  ▼.  Lewis,  124 
Maaa.  1;  26  Am.  Rep.  63L  And  one  partner,  dealing  in  the  name  of  the 
Unn,  cannot  depriye  another  member  of  the  firm  of  hia  intereat  in  the  part- 
narahip  aaaeta  by  repreaentationa  to  others  with  whom  he  deals  that  auch 
person  ia  not  a  member  of  the  firm,  where  the  latter  neither  anthorizea  nor 
knows  of  anch  atatamenta:  Ruth  t.  Thompson,  112  Ind.  158. 

Whebb  a  firm  composed  of  three  peraona  bringa  action  to  reoorer  a  debt 
dae  to  the  firm  aj  so  oonatitated,  the  defendant  eannot  aet  off  a  debt  due 
inma  two  of  the  partnara  to  him  agpunat  their  proportion  of  the  debt  saed 
§oti  Busk  ▼.  Tkomfsom,  112  Ind.  158. 
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Saub.  —  Trui  to  Pxbsonal  P&opibtt  mat  Pasb  to  Vbhbu  witlMNit  fix- 
ing aa  absolute  price,  if  the  eironmstanoee  attending  the  timnaactioB 
•atiafaotorily  shofw  anch  to  be  the  dear  intention  of  the  oontn«ting 

Salk—Tiiui  at  Ovob  Pasub  oh  Sali  ahd  Dbutbet  07  Hobsb  to 
BuTXB  for  a  reasonable  price  to  be  afterwards  agreed  on^  and  the  faak 
that  the  parties  cannot  agree  afterwards  on  a  reasonable  pnoe  makes  no 
difference. 

JuDOMBrT,  Form  of.— In  Dnmnni  ob  OoBRBSFOxmnio  Statdtobt  Acnov 
for  the  recovery  of  personal  property  ia  specie,  the  judgment  should  be 
"for  the  property  sued  for,  or  its  alternate  value,  with  damages  for  its 
detention  to  the  time  of  trial**:  Alabama  Code  of  1886,  sec  2719. 

Action  of  detinue  by  John  F.  Lewis  against  A.  M.  Oreene, 
for  the  recovery  of  a  horse,  with  damages  for  its  detention. 
Issue  was  joined  on  the  plea  of  not  guilty,  and  the  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  the  jury  assessing  the 
value  of  the  horse  at  seventy-five  dollars,  and  damages  for  de- 
tention at  fifty  dollars.  The  judgment  set  out  this  verdict, 
omitting,  however,  all  mention  of  alternate  value.  The  evi- 
dence tended  to  show  that  the  defendant  acquired  possession 
of  the  pony  in  the  spring  of  1882,  under  a  loan  from  the  plain- 
tiff for  the  rest  of  the  year,  and  under  a  contract  of  purchase, 
but  no  price  was  agreed  upon.  The  defendant's  testimony 
tended  to  show  that  in  the  fall  of  1882,  while  the  pony  was  in 
his  possession,  the  plaintiff  offered  to  sell  her  to  him  at  a  rea- 
sonable price,  and  allow  twenty-five  dollars  for  breaking  her, 
and  the  defendant  agreed  to  take  her  on  these  terms;  that  the 
pony  was  left  in  his  possession  until  the  early  part  of  1885, 
when  the  plaintiff  said  he  was  willing  to  take  sixty  dollars  for 
her,  to  which  proposal  the  defendant  agreed,  but  claimed  a 
set-off  of  a  small  amount  of  an  account  held  against  the  plain- 
tiff's wife;  that  the  plaintiff  would  not  consent  to  this,  but 
sent  word  the  next  day  that  he  would  allow  the  account  as  a 
set-off,  but  would  not  take  less  than  seventy-five  dollars  for  the 
pony.  The  defendant  excepted  to  the  refusal  of  the  court  to 
charge  as  follows:  '^  3.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  sold  the  pony  to  the  defendant,  and  de- 
livered her  to  him  for  a  reasonable  price  to  be  afterwards 
agreed  on,  then  they  must  find  for  the  defendant;  and  the  fact 
that  they  could  not  afterwards  agree  on  a  reasonable  price 
makes  no  difference."    The  defendant  assigned  error. 
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WUUam  J.  Sanfordj  for  the  appeUant. 
Oearge  P.  Harritonj  centra, 

SoMEBViiXBy  J.  The  plaintiff's  right  of  recovery  in  this 
case  depends  on  the  inquiry  as  to  whether  he  had  sold  the 
horse  in  controversy  to  the  defendant  If  he  had,  he  thereby 
parted  with  his  title  to  the  property,  and  could  not  recover  in 
this  action;  otherwise  he  could.  There  is  a  phase  of  the  evi- 
dence which  not  only  tends  to  prove  a  sale,  but  tends  also  to 
prove  that  the  price  of  the  horse  was  left  open  for  future  ad- 
justment between  the  parties.  The  rule  is  settled  that  the 
title  to  personal  property  may  pass  to  a  vendee  without  fixing 
an  absolute  price,  if  the  circumstances  attending  the  transac- 
tion satisfactorily  show  such  to  be  the  clear  intention  of  the 
contracting  parties:  Shealy  v.  Edwards^  73  Ala.  175;  49  Am. 
Rep.  43;  76  Ala.  411;  WUHiMm  v.  WiUiaitmn,  76  Id.  163.  It 
is  sufficient  for  the  purposes  of  this  case  to  decide  that  the 
circuit  court  erred  in  refusing  to  give  the  third  charge  re- 
quested by  the  defendant. 

As  the  whole  case  turns  mainly  on  the  question  whether 
there  was  a  sale  of  the  horse  at  a  price  to  be  agreed  on  in  the 
future,  or  on  credit  and  for  a  jtiantum  vaJUbai^  and  this  is 
rather  a  question  of  fact  than  of  law,  under  proper  instruc- 
tions from  the  court,  we  will  not  notice  the  other  charges. 

The  judgment,  being  in  detinue,  should  have  been  '*  for  the 
property  sued  for,  or  its  alternate  value,  with  damages  for  its 
detention  to  the  time  of  trial":  Code  1886,  sec.  2719;  Wittich 
V.  Kdffer,  31  Ala.  199;  Auerbach  v.  Blachman,  57  Id.  616;  Rob- 
inson V.  Richards^  45  Id.  354;  1  Brickell's  Digest,  577,  sees.  99, 
107,  108;  3  Id.  308,  sees.  40  et  seq.  All  mention  of  alternate 
value  is  omitted  from  the  judgment,  although  specified  in  the 
verdict.  We  call  attention  to  this  error  that  it  may  not  be  re- 
peated on  another  trial. 

Reversed  and  remanded. 


Sale  oy  Chattbl^  when  Titlb  PAans:  Cleveland  t.  WUUanu^  29  Tbz. 
S04;  94  Am.  Deo.  274;  Blow  r.  Spear,  43  Ma  496;  97  Am.  Deo.  412;  Sheaiif 
▼.  Mdwarda,  73  Ala.  175;  49  Am.  Rep.  43. 

Uwsaum,  Fobm  ov  Jvdomxht:  Bambo  r,  Wyatt^  32  AU.  363;  70  Am. 
Deo.  544. 
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Smith  v.  Pearob. 

[86  ALABAMA.  2M.J 
HomTBAIM.  —  DnDBT  HUBBAND  AlOVB  TO  HOMIRSAD^  OB  BT  HUBBAITD 

AHD  Wm  JoniTLT,  WITHOUT  Abbbht  aod  agnatnM  of  the  wife  properly 
Boknowledged  by  her  as  the  statute  requires,  is  a  mere  nullity;  and  a 
subsequent  acknowledgment  by  her,  correcting  imperfections  of  the  firsts 
eannot  operate  retrospeotiTely  to  take  away  intervening  rights  wbi<A 
Terted  before  the  acknowledgment  was  perfected. 

BOHOEBTBAIK  —  VbBBAL  AgRBBMEKT  BT  HUSBAVD  TO  SeLL   HoMBBTBAI),  Rb- 

OKPnsQ  Pabt  or  Pubchasb-monbt,  and  allowing  the  vendee  entrance 
to  a  part  of  the  dwelling-house,  himself  and  family  continuing  to  occupy 
■ome  rooms  thereof,  under  an  agreement  to  pay  rent  for  them  to  the 
Tcndee,  does  not  oonstitnte  an  abandonment  by  the  hnsbaad  of  his  right 
ct  homestead  in  the  premises,  nor  enable  him  to  sell  and  oonvey  without 
the  voluntary  assent  and  signature  of  the  wife. 

Action  of  ejectment  by  John  T.  Pearce  against  A.  M.  Mor- 
gan and  others,  tenants  in  possession,  to  recover  a  certain 
honse  and  lot.  John  F.  Smith  intervened  as  the  landlord  of 
said  tenants,  and  the  canse  was  tried  on  issue  joined  on  the 
plea  of  not  gailty.  On  the  trial,  the  cause  was  submitted 
upon  an  agreed  state  of  facts,  in  substance  as  follows:  Both 
I>arties,  plaintiff  and  defendants,  claimed  title  from  a  com- 
mon source, — William  M.  Taylor.  The  plaintiff  claimed  as 
purchaser  at  sherifTs  sale  under  execution  against  said  Tay- 
lor, issued  March  27,  1885^  on  a  judgment  recovered  against 
Taylor  on  February  2,  1882,  and  the  defendants  held  under 
a  conveyance  from  one  De  Arman,  who  bought  from  said 
Taylor.  Taylor  bought  from  one  Martin  in  1878,  and  con- 
tinued in  possession  of  the  premises  thenceforward,  occupying 
them  as  a  residence  for  himself  and  family  until  about  Christ- 
mas, 1880,  when  he  made  a  verbal  agreement  to  sell  and  con- 
vey to  De  Arman.  By  the  terms  of  this  agreement,  Taylor 
was  to  continue  to  live  pn  part  of  the  lot,  and  to  occupy  the 
house  thereon  until  Christmas,  1880,  when  De  Arman  was  to 
get  possession,  and  be  allowed  to  enter  and  make  repairs. 
Accordingly,  De  Arman  and  his  family  moved  on  the  lot  De- 
cember 25,  1880,  and  occupied  all  of  the  house,  except  three 
rooms,  and  he  took  charge  of  the  land;  but  Taylor  and  his 
family  continued  to  occupy  said  three  rooms,  and  did  not 
move  from  the  lot  until  about  February,  1881,  and  during 
that  time  he  paid  rent  to  De  Arman,  under  the  verbal  agree- 
ment made  between  them.  At  the  time  of  the  said  agreement, 
in  October  or  November,  1880,  De  Arman  paid  a  part  of  the 
purchase-money,  and  afterwards  paid  H  all.     In  January, 
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IBS  I,  Taylor  and  hia  wife  made  a  deed  to  De  Arman,  purport- 
ing to  convey  the  land,  but  the  signature  of  the  wife  was  not 
acknowledged  as  the  statute  requires.  In  July,  1885,  after 
the  commencement  of  this  suit,  another  certificate  of  acknowl- 
edgment by  Mrs.  Taylor,  pursuing  the  words  of  the  statute, 
was  added  to  the  deed.  In  November,  1881,  De  Arman  sold 
and  conveyed  the  property  to  said  John  F.  Smith,  and  Smith 
was  in  possession,  claiming  under  this  conveyance,  at  the 
time  of  the  levy  and  sale  under  execution,  at  which  the  plain- 
tiff became  the  purchaser.  The  jury  found  for  the  plaintiff^ 
under  the  instructions  of  the  court,  and  the  defendants  as- 
signed error. 

Bishop  and  Hanna^  C,  C.  Whit9on  and  Brothers^  and  WUlett 
and  WiUett^  for  the  appellant. 

Kelly  and  Smithy  contra. 

SoKEBVTLLE,  J.  The  present  case  must  turn  on  one  con- 
dition: Was  the  house  and  lot  in  controversy  the  homestead 
of  Taylor,  owned  and  occupied  by  him  as  such,  at  the  time  of 
the  attempted  coaveyance  of  the  premises  by  him  to  De  Ar- 
man, on  January  5, 18817  If  H  was  his  homestead,  this  deed 
is  admitted  to  be  void,  on  account  of  a  manifest  defect  in  the 
certificate  of  the  wife's  acknowledgment:  Mates  v.  Cariery  73 
A  la.  553;  Code  1876,  sec.  2822.  The  legal  title  of  the  prem- 
ises, being  unaffected  by  the  void  conveyance,  which  is  a  mere 
nullity,  would  remain  in  the  grantor,  and  be  subject  to  the 
lien  of  the  plaintiff's  execution,  issued  March  27,  1885,  under 
which  the  premises  were  sold  and  purchased  by  plaintiff  on 
June  29,  1885,  the  defendant  in  execution,  Taylor,  having 
then  abandoned  the  premises,  and  ceased  his  occupancy: 
Striplin  v.  Cooper,  80  Ala.  256;  Alford  v.  Lehman,  76  Id.  526. 
If  De  Arman  acquired  no  title  under  his  deed,  the  defendant 
in  this  action,  who  claims  under  him,  obviously  acquired  no 
better  estate  or  title  than  his  vendor  had.  The  controversy  is 
simply  one  as  to  the  relative  superiority  of  the  title  supposed 
to  be  acquired  by  De  Arman  under  his  deed,  and  that  acquired 
by  plaintiff  under  his  execution  sale. 

The  record,  we  may  add,  shows  that  the  deed  from  Taylor 
to  De  Arman  was  acknowledged  by  the  wife  on  July  21, 1885, 
8o  as  to  correct  the  imperfections  of  the  former  certificate. 
This  was  nearly  a  month  after  the  sale  of  the  property  under 
plaintiff's  execution.  But  it  is  too  obvious  for  argument  that 
this  (act  can  exert  no  influence  on  the  case,  because  the  new 


46  Smith  v.  Peabce.  [Alabama, 

acknowledgment  could  not  operate  retrospectiYely  to  take 
away  intervening  rights  vested  before  it  was  perfected. 

The  contention  of  appellant,  seeking  to  sustain  De  Arman's 
titlCi  is  based  on  the  following  facts:  Taylor,  while  owning 
and  occapying  his  homestead  with  his  wife  and  children, 
made  a  verbal  contract  with  De  Arman,  in  October  or  Novem- 
ber of  the  year  1880,  to  sell  the  premises  to  him,  a  part  of  the 
pnrchase-money  being  then  paid  by  the  vendee.  He  then  per- 
mitted De  Arman  to  move  on  the  premises,  and  to  occupy  all 
the  rooms  in  the  dwelling-house  except  three,  which  he,  Tay- 
lor, continued  to  occupy,  for  the  usual  purposes  of  a  home- 
stead, with  his  family,  agreeing  to  pay  rent  for  them.  Thi» 
was  his  status  at  the  time  he  executed  the  deed  of  January  6^ 
1881,  to  De  Arman.  The  inquiry  is.  Had  he  then  abandoned 
the  premises  so  as  to  have  ceased  his  occupancy  of  them  as  a 
homestead?  We  think  not.  The  verbal  agreement  to  sell  wa» 
absolutely  void, — conferring  no  rights  whatever,  notwithstand- 
ing the  payment  of  a  part  or  even  the  whole  of  the  purchase- 
money.  If  a  deed  by  the  husband  alone  to  the  homestead, 
without  the  voluntary  assent  and  signature  of  his  wife,  or  his* 
written  agreement,  is  a  nullity,  as  often  decided,  a  fortiori  a 
verbal  agreement  to  sell  must  likewise  be  void, — as  if  it  had 
never  been.  We  may  therefore  discard  this  incident  from  the 
case  as  entirely  immaterial. 

It  is  plain  that  Taylor  had  never  left  or  quit  the  premises. 
He  was  still  in  the  actual  use  and  occupancy  of  the  three 
rooms  as  a  home,  residence,  or  dwelling-place  of  himself  and 
family,  and  had  no  other.  He  certainly  owned  the  place,  Ite- 
cause  he  had  never  parted  with  the  title.  He  also  occupied  it 
as  fully  as  if  he  had  let  to  De  Arman,  or  any  other  lodger,  all 
of  the  premises  except  the  three  rooms  retained.  In  the  latter 
event,  it  could  scarcely  be  maintained  that  such  letting  of  a 
part  would  be  an  abandonment  of  the  whole.  The  contrary 
has  often  been  held:  Pryor  v.  Storu^  70  Am.  Dec.  850,  note; 
Phelps  V.  Rooney,  76  Id.  244.  The  renting  of  the  premises  by 
Taylor  from  De  Arman  did  not  operate  either  to  create  au 
abandonment  or  to  estop  him  from  showing  that  in  reality 
the  relation  of  landlord  and  tenant  did  not  exist  between 
them.  Wf?  have  held  that  a  verbal  promise  of  the  owner  of  a 
homestead  to  pay  rent  to  the  grantee,  under  a  deed  void  for 
the  want  of  the  voluntary  assent  and  signature  of  his  wife, 
no  actual  change  of  possession  being  shown,  was  without  con* 
sideration,  and  did  not  create  the  relation  of  landlord  and 
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tenanty  so  as  to  estop  the  real  owner  of  the  premises  from  de* 
nying  the  title  of  his  alleged  landlord.  Such  an  arrange- 
ment, it  was  suggested,  could  not  be  allowed  to  defeat  the 
purpose  and  policy  of  the  homestead  law  as  expressed  in  our 
statutes  and  constitution:  Crim  v.  NdmSj  78  Ala.  604.  In 
principle,  the  present  case  is  scarcely  distinguishable  from 
that  deliverance.  If  a  homestead  can  be  verbally  rented  to  a 
lessee,  and  he  be  allowed  entrance,  it  may  be  to  a  single  room 
of  the  dwelling,  and  a  deed,  afterwards  made  by  the  husband 
alone,  against  the  protest  of  the  wife,  can  operate  to  convey  a 
good  title  to  the  grantee,  a  wide  door  would  be  open  for  the 
nullification  of  the  salutary  restrictions  thrown  around  the 
alienation  of  homesteads  by  the  law.  It  would  enable  hus- 
bands easily  to  do  by  indirection,  without  the  knowledge  or 
even  suspicion  of  the  wife,  what  they  are  prohibited  positively 
by  law  from  doing  directly:  Alford  v.  Lehman^  76  Ala.  529; 
Taylar  v.  Hargous,  4  Cal.  268;  60  Am.  Dec.  606,  and  note. 

In  arriving  at  the  conclusion  that  there  had  been  no  aban- 
donment or  forfeiture  by  Taylor  of  his  right  of  homestead 
at  the  time  of  the  attempted  sale  of  the  premises,  we  but 
adopt  that  construction  of  our  laws  on  this  subject  which,  in 
our  opinion,  will  best  promote  the  wise  and  liberal  policy  in 
which  they  had  their  origin. 

The  circuit  court  did  not  err  in  giving  the  general  afiirm- 
ativo  charge  in  favor  of  the  plaintiff  upon  the  agreed  state- 
ment of  facts  contained  in  the  bill  of  exceptions,  and  the 
judgment  must  be  aJBSrmed. 

Naciasrrr  07  Joindsr  o7  Husband  and  Wnrs  ni  Ck>inrKrANCS  ob  R»- 
I.XA8B  07  HoMiSTKAD:  PooU  Y.  Oerrardf  6  OaL  71;  65  Am.  Dee.  481,  and 
note  484. 

Ko  Ihtkber;  Encumbraiici,  or  Likn,  except  thoee  specifically  men* 
tuMfted  in  the  organic  law,  can  attach  to  or  affect  the  homestead,  nnleaa 
pven  by  the  joint  consent  of  husband  and  wife:  Pileher  ▼.  Atchison  tie*  R,  R. 
Co.,  38  Kan.  516;  5  Am.  St  Rep.  770.  And  a  wife  may  not  subsequently 
tatify  a  mortgage  of  the  homestead  not  properly  acknowledged  by  her: 
ffeweUr.  MeCHe,  96  Kan.  636;  59  Am.  Rep.  584. 

AaAHDOHifjorr  07  Homxstkad,  What  CoNsimms:  Taylor  t.  Hargous^ 
4  GaL  268;  60  Am.  Dec  606;  and  note  607-616.  Ordinarily,  a  lease  of  a 
h<imestead  for  life  is  oonlnsive  evidence  of  an  abandonment  of  it;  but  if  the 
lease  reserves  to  the  lessor  the  right  to  return  to  the  homestead,  and  it  is  his 
intention  to  return,  there  is  no  abandonment:  Oaie»  y.  Siede,  48  Ark.  530. 

A  wife  cannot  defeat  a  conveyance  of  the  homestead  by  showing  that  when 
■he  acknowledged  the  deed  she  did  not  nndertand  its  import,  or  that  the  offi- 
cer did  not  explain  it  to  her,  unless  she  also  shows  that  these  facts  were 
brought  to  the  knowledge  of  the  purchaser:  MiUer  v.  Tdurria,  60  Tex.  540 
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Central  Bailboad  and  Baneinq    Gompavt  v. 

Ghbai'ham. 

r»  Alabama,  S9L| 

RswAaiK  — OnnsAii  Oim  of  Rswabd  vob  Aammn  aw,  wns  Ffeoov  *» 
CovYUTtf  Ajrr  Pkbkhi  committing  a  ipecified  QflEnue  ia  a  pwimiaa  ooa- 
ditional  on  doing  the  proposed  acts,  which,  by  performanoe,  becomes  a 
binding  contract,  the  offer  not  being  preyionsly  revoked. 

Reward.  — Razlboad  CoHFAinr  has  Implied  Power  to  Omot  a  genefal 
standing  reward  for  the  detection,  apprehension,  and  bringing  to  jnstios 
of  persons  who  may  obstmct  its  road,  er  otherwise  offend  *g»'"-^  ila 
property  rights,  and  such  authority  is  incident  to  the  business  and  dutiei 
of  the  superintendent,  and  to  the  purposes  of  his  department^  and  oon« 
nMjuently  ia  within  the  scope  of  his  agency. 

RCWAKD.  —  PkIXTED  CIRCULAR  WuiCB    PUBPOBTS    BT  ITS  HbAMHO  TO  BB 

LsfltcRD  i!«  Name  op  Railroad  Coxpant,  offering  a  reward  for  the  arrest 
of  any  person,  with  proof  to  convict,  of  maliciously  obstructing  the  tracks 
of  the  company,  and  signed  by  its  superintendent  with  the  affix  of  the 
abbreviation  of  **  superintendent "  to  his  signature,  is,  on  its  face,  the 
act  or  offer  of  the  company,  which  is  bovnd  thereby. 

Rewabix  —  A  Czroular  uavcso  bkrn  Sebt  bt  Mail  to  pLAnrmv  Soinq 
TO  Recover  the  reward  in  response  tn  a  letter  directed  to  the  anperii^ 
tendent,  and  in  an  official  envelope  addressed  in  the  handwriting  of  hii 
secretary,  the  presumption  is,  in  the  absence  of  rebutting  evidence,  that 
it  was  an  official  transaction. 

Reward.  —  Ok  Question  or  Ratification,  Pactb  that  Cxbculabe  wbbb 
Posted  at  various  public  places  on  the  line  of  the  railroad,  by  direction 
of  an  employee,  who  was  under  the  control  of  the  superintoident,  and 
remained  posted  for  several  months,  and  until  after  the  rendition  of  the 
service,  were  proper  to  go  to  the  jury,  as  tending  to  show  that  the  offi- 
cers of  the  company  wcro  cognizant  of  the  superintendent's  act  in  offering 
the  reward. 

Reward.  —  Terms  op  Offer  Contained  in  a  Circular  beiko  Oenbeai^ 
the  offer  applied  equally  to  offenses  either  before  or  after  the  date  of  the 
circular. 

Agrnct. — When  Act  I3  Done  without  Authoritt,  under  sa  assumed 
agency,  it  is  the  duty  of  the  principal,  if  he  would  avoid  responsibility 
therefor,  to  disavow  and  repudiate  it  in  a  reasonable  time  after  informa- 
tion of  the  transaction. 

Action  by  W.  D.  Cheatham  against  the  Central  Railroad 
and  Banking  Company  of  Georgia,  and  the  Montgomery  and 
Eufaula  Railway  Company  of  Alabama,  to  recover  the  amount 
of  a  reward  which,  as  alleged,  iho  defendants  had  offered  fof 
the  arrest  and  conviction  of  any  person  or  persons  having 
maliciously  obstructed  the  defendants'  tracks.  Other  £acta 
appear  in  the  opinion. 

Arrington  and  Om/kim,  for  the  appellant 

Rice  and  WUeyj  contra. 
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Ci^FTON,  J.  Id  June,  1886,  the  appellee  arrested  three  ia* 
diyidoale  for  the  ofTense  of  having  maliciously  obstructed  the 
railroad  of  the  Montgomery  and  Eufaula  Railway  Company. 
One  of  iixetn  was  discharged  by  the  magistrate  on  the  pr&* 
liminary  investigation;  the  other  two  were  committed,  subse- 
quently indictedi  and  convicted.  Thereupon  appellee  brought 
the  suit  to  recover  a  reward  claimed  to  have  been  offered 
by  the  appellants.  The  offer  was  by  means  of  a  printed 
circulary  of  which  the  following  is  a  substantial  copy: — 

'*  Central  Railroad  and  Banking  Company  of  Georgia,  South- 
western Railroad  Division;  Montgomery  and  Eufaula  Rail- 
way Company  of  Alabama. 

''ISOO  Reward.  For  the  arrest,  with  proof  to  convict,  any 
person  or  persons  for  the  malicious  obstructing  of  the  tracks 
of  these.  comi>anies.  Theo.  D.  Kune,  SupV 

The  offer,  though  general,  being  for  the  arrest  of  any  per- 
sons committing  the  specified  offense,  may  be  regarded  a 
promise  conditional  on  doing  the  proposed  acts,  and  by  per^ 
formance  becomes  a  binding  contract,  not  having  been  pre- 
viously revoked.  To  entitle  the  plaintiff  to  recover,  it  was 
incumbent  on  him  to  prove,  not  merely  the  arrest,  but  also 
that  he  furnished  proof  to  convict.  The  nature  and  sufficiency 
of  the  proof  so  furnished  need  not  be  circumstantially  shown; 
it  is  sufficient,  if  shown  that  he  furnished  the  proof  on  which 
the  conviction  was  had. 

The  material  and  important  questions  on  which  the  liability 
of  the  defendants  depends  are  raised  by  the  objections  to  the 
admission  in  evidence  of  the  circular.  The  objection  involves 
the  power  of  railroad  corporations,  and  the  authority  of  the 
sui)erintendent,  in  the  absence  of  express  authority  by  the 
managing  body,  to  offer  such  general  rewards,  the  nature  and 
extent  of  the  offer,  and  the  collateral  rulings  of  the  court  on 
the  admissibility  of  the  evidence  to  show  that  the  offer  was 
made  by  the  superintendent,  and  that  it  was  adopted  and 
ratified  by  the  corporations.  Without  controverting  the  ix)wer 
of  such  corporations  to  offer  rewards  in  special  cases,  it  is  con- 
tended that  they  have  no  implied  power  to  offer  a  general 
Btanding  reward.  The  argument  is,  that  the  state  having 
enacted  laws  to  protect  their  property,  and  being  presumed 
cax>able  of  enforcing  them,  such  implied  power  is  unnecessary. 
The  general  principle  will  be  conceded  that  a  corporation  can 
do  no  acts,  and  make  no  contracts,  except  such  as  are  author- 
ised by  its  charter  or  by  the  general  law.    All  the  powers, 

AM.  Br.  Ebf.,  Yol,  Vn.— 4 
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however,  need  not  be  conferred  in  express  terms.  There  are 
implied  powers  incident  to  every  private  corporation, — power 
to  do  such  acts  as  are  necessary  or  proper,  directly  or  indirectly, 
to  carry  the  express  powers  into  effect,  and  to  enable  it  to 
answer  the  purposes  of  its  creation. 

Among  the  powers  incidental  to  all  private  corporations  is 
the  authority  to  institute  the  established  and  appropriate  legal 
proceedings  for  the  enforcement  of  their  rights  and  the  protec- 
tion of  their  property.  It  is  of  the  highest  importance  and 
necessity  that  the  tracks  of  railroad  companies,  employing  the 
powerful  agency  of  steam  in  the  transportation  of  freight  and 
passengers  by  day  and  by  night,  shall  be  kept  free  from  ob- 
structions, and  that  every  reasonable  precaution  to  secure 
safety  should  be  used  by  the  officers  or  agents  to  whom  this 
duty  is  intrusted.  For  the  purpose  of  affording  protection,  the 
statute  declares  that  any  person  who  wantonly  or  maliciously 
places  any  obstruction  or  impediment  on  a  railroad  shall  be 
guilty  of  a  felony.  The  enforcement  of  the  criminal  law  is 
essential  to  the  peace,  good  order,  and  security  of  the  commu- 
nity. The  institution  of  prosecutions  against  those  who  com- 
mit the  offense  of  obstructing  the  railroad  is  a  legitimate  and 
proper  means  of  protecting  the  property  of  such  corporations. 
The  power  to  institute  such  prosecutions  is  a  necessary  impli- 
cation from  the  nature  of  their  business  and  the  necessities  of 
their  condition.  The  prosecution  of  persons  accused  of  crime 
by  citizens  whose  rights  have  been  specially  offended  is  en- 
couraged in  aid  of  the  state  authorities  to  bring  them  to  justice; 
and  the  offer  of  rewards  for  the  apprehension  of  perpetrators 
of  felonies  when  unknown,  and  of  fugitives  from  justice  when 
known,  is  the  policy  of  the  state:  Code  1886,  sec.  4746.  There 
can  be  no  question  of  the  authority  of  the  corporations  to  offer 
rewards  and  employ  agents  to  detect  and  arrest  violators  of 
the  criminal  law  enacted  for  their  protection.  On  the  ground 
of  such  authority  is  founded  their  responsibility  for  the  willful 
and  malicious  acts  of  such  agents,  when  done  in  excuting  the 
agency.  Railroad  companies  ordinarily  operate  long  lines, 
which  render  it  impracticable  to  guard  every  section.  Usually 
obstructions  are  placed  on  the  road-beds  undercover  of  secrecy, 
and  the  perpetrators  are  unknown.  Prompt  action  is  neces* 
sary  to  their  detection.  Delay  after  the  commission  of  the 
offense  renders  the  detection  more  difficult,  and  frequently 
defeats  it  altogether.  A  general  reward  tends  to  promote  im- 
mediate and  prompt  vigilance  and  effort,  is  more  efficient  to 
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prevent  the  commisBion  of  such  offenBes,  and  is  not  inconsis- 
tent «rith  any  law  or  public  policy,  nor  foreign  to  the  objects 
of  the  corporation.  A  general  standing  reward  may  be  offered 
by  natural  persons,  and  equally  by  corporations:  Ricord  v. 
Central  Pacific  R.  R.  Co,y  15  Nev.  167;  American  Express  Co. 
v.  PaUersmy  78  Ind.  480. 

But  though  the  corporation  may  have  such  implied  power, 
it  is  insisted  that  the  superintendent  has  no  authority  to  offer 
a  general  reward,  unless  expressly  granted  by  the  board  of 
directors.  A  corporation  necessarily  acts  by  representation, 
and  the  appointment  of  an  agent  includes  power  to  do  any- 
thing necessary  and  usual  to  execute  the  authority  with  effect* 
The  scope  and  character  of  the  business  which  he  is  em- 
powered to  transact  is  the  measure  of  the  authority  of  a  gen- 
eral agent.  The  real  authority  of  a  superintendent  is  not 
restricted  to  such  powers  as  may  be  conferred  in  terms  by  the 
board  of  directors,  or  by  the  by-laws,  or  by  the  usages  of  the 
corporation,  but  also  includes  such  powers  as  are  incident  to 
his  general  duties  and  express  authority.  To  him  is  intrusted, 
as  the  representative  of  the  corporation,  the  general  manage- 
ment and  supervision  of  the  running  and  operation  of  the 
road,  and  it  is  his  general  duty  to  take  care  that  it  is  kept  in 
safe  condition.  In  the  discharge  of  this  duty,  he  may  adopt 
any  legitimate  mode,  and  employ  any  means  which  are  usually 
deemed  effectual  and  proper,  to  protect  the  road  against  ob- 
structions. As  we  have  shown  that  railroad  corporations  have 
the  implied  power  to  offer  a  general  reward  for  the  detection, 
apprehension,  and  bringing  to  justice  of  persons  obstructing 
the  rood,  such  authority  is  incident  to  the  business  and  duties 
of  the  superintendent,  and  to  the  purposes  of  his  department; 
consequently  within  the  scope  of  his  agency:  Toledo  etc.  Ky 
Co.  V.  Rodrigues,  47  111.  188;  95  Am.  Dec.  484. 

The  objection  to  the  introduction  in  evidence  of  the  circular 
is  founded  on  the  further  ground  that  the  offer  of  the  reward 
is,  on  its  face,  the  personal  obligation  of  the  superintendent, 
and  on  the  absence  of  evidence  showing  that  it  was  intended 
to  bind  the  defendants.  The  general  rule  undoubtedly  is, 
that  when  a  contract  is  made  by  an  agent,  in  order  to  bind 
the  principal,  it  should  be  made  in  his  name,  and  purport  to 
be  his  contract.  An  exception  to  the  general  rule  is,  that 
when  an  agent  has  incidental  authority  to  make  contracts  in 
relation  to  his  usual  and  general  employment,  both  he  and 
the  principal  may  be  personally  responsible,  though  the  con- 
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tract  may  be  made  in  the  name  of  the  agents  and  that  the 
true  character  of  the  transaction  may  be  shown  by  parol  evi- 
dence: McT}yer  v.  Stede^  26  Ala.  487.  It  is  true,  no  attempt 
was  made  to  show,  by  extrinsic  evidence,  that  the  offer  was 
intended  to  be  the  personal  engagement  of  the  defendants,  and 
the  mere  affix  of  the  abbreviation  of  superintendent  to  his  sig- 
nature does  not,  prima  faciej  impose  a  personal  liability  on 
them.  But  the  form  and  manner  of  the  signature  are  not 
conclusive.  The  offer  itself  furnishes  its  own  interpretation. 
It  purports  by  the  heading  to  be  made  in  the  names  of  both 
defendants,  and  is  in  relation  to  and  connected  with  their 
property  and  business.  In  such  case,  the  signature  of  Kline 
as  superintendent  must  be  regarded  as  the  signatures  of  the 
corporations  by  him.  In  form  and  terms,  the  offer  is  the  joint 
and  several  contract  of  the  defendants:  Collins  v.  Hammock, 
59  Ala.  448. 

For  the  purpose  of  showing  that  the  offer  was  made  by 
Kline  as  superintendent,  the  plaintiff  was  allowed  to  prove, 
against  the  objection  of  the  defendants,  that  he  wrote  a  letter 
to  Kline,  without  stating  its  contents,  which  was  sent  by  mail, 
addressed  to  him  at  Macon,  Greorgia,  his  place  of  residence 
and  business.  A  few  days  thereafter,  he  received  by  mail  the 
printed  circular,  inclosed  in  an  envelope,  postmarked  Macon, 
(Georgia,  on  which  were  printed  the  words,  '^Official  business; 
Office  of  Superintendent,"  and  the  names  and  description  of 
defendants  as  they  appear  in  the  circular;  and  also  that,  after 
the  arrests,  in  an  interview  with  Kline,  the  plaintiff  stated 
that  he  wished  one  Malloy,  who  was  in  the  employ  of  one  of 
the  defendants,  as  a  witness  at  the  trial  of  the  accused  per- 
sons, who  Kline  promised  should  bo  present,  and  that  he  was 
present  at  two  terms  of  the  court.  That  Kline  was  superin- 
tendent of  the  southwestern  division  of  the  Central  Railroad 
and  Banking  Company,  and  of  the  Montgomery  and  Eufaula 
Railway  Company,  which  was  part  and  parcel  of  the  former, 
were  admitted  facts.  His  name  as  affixed  to  the  circular  was 
printed,  which  rendered  the  positive  proof  of  his  signature 
impracticable,  and  resort  to  circumstantial  evidence  compul- 
sory. The  printed  circular  having  been  sent  by  mail  in  re- 
sponse to  a  letter  directed  to  the  superintendent,  and  in  an 
official  envelope  addressed  in  the  handwriting  of  his  secre 
tary,  the  presumption  is,  in  the  absence  of  rebutting  evidence, 
that  it  was  an  official  transaction.  The  facts  and  circum- 
stances above  stated  were  relevant  and  proper  to  be  consid- 
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• 
ered  by  the  jury  in  determining  the  question  whether  the  offer 

was  made  by  the  defendants,  through  Kline  as  their  superin- 
tendent. 

When  an  act  is  done  without  authority,  under  an  assumed 
agency,  it  is  the  duty  of  the  principal,  if  he  would  avoid  per- 
sonal responsibility  therefor,  to  disavow  and  repudiate  it  in  a 
reasonable  time  after  information  of  the  transaction:  Mobile 
etc.  Ry  Co.  v.  Jay,  65  Ala.  113.  It  would  be  unjust  to  permit 
plaintiff  to  expend  his  time,  labor,  and  skill,  in  detecting,  ar- 
resting, and  procuring  proof  to  convict,  on  the  faith  of  the  offer 
of  reward,  and  then  allow  defendants,  if  cognizant  of  the  offer, 
to  disavow  the  obligation,  after  receiving  the  benefits^  under 
the  pretense  of  want  of  authority.  On  the  question  of  ratifi- 
cation, the  facts  that  the  circulars  were  posted  at  various 
public  places  on  the  line  of  the  railroad,  by  direction  of  an 
employee  of  the  defendants,  who  was  under  the  control  of  tho 
superintendent,  and  remained  posted  for  about  three  months, 
and  until  after  the  rendition  of  the  service,  were  proper  to  go 
to  the  jury,  as  tending  to  show  that  the  officers  or  agents  of 
defendants  were  cognizant  of  the  offer:  KeUey  v.  Naiioruil  Banky 
69  Pa.  St.  426. 

It  is  further  insisted  that  the  offer  of  the  reward  was  pro- 
spective, and  did  not  apply  to  the  arrest,  with  proof  to  con- 
vict, persons  who  had  committed  the  offense  previously  to  its 
date.  While  the  offer  may  be  largely  preventive  in  its  nature 
and  purpose,  prevention  may  be  rendered  as  effectual  by  in- 
dustrious efforts  to  bring  to  justice  those  who  have  already 
committed  as  by  causing  the  arrest  and  punishment  of  those 
who  may  thereafter  commit  the  offense.  The  words,  ''for  the 
malicious  obstructing  of  the  tracks  of  these  companies,"  were 
used  to  designate  the  special  offense,  and  were  not  intended 
to  confine  the  reward  to  the  commission  of  future  to  the 
exclusion  of  past  offenses.  Its  terms  are  broad  enough  to 
embrace  both;  but  if  it  should  be  limited  to  either,  the  rea- 
Bonable  construction  would  be  in  favor  of  its  application  to 
offenses  committed,  and  not  solely  anticipative  of  future  com- 
missions. We  discover  nothing  in  the  terms  of  the  offer  which 
authorizes  the  construction  contended  for  by  appellants. 

The  rulings  and  charges  of  the  court  are  in  accord  with  the 
foregoing  principles. 

Affirmed.  __^_ 

Ai>vnxisnaMT  Qivkbino  Kewabd — Natubb  of  Oortbaot  akd  Pbb* 
VOBXAHGB  07:  M^OT  ▼.  StodooeU^  14  CaL  134;  73  Aql  Beo.  634,  and  note  638; 
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Fitch  V.  Snedaher,  33  N.  T.  243;  07  Am.  Dec.  791;  Bease  v.  Dyer,  9  Allen, 
151;  85  Am.  Dec.  747,  and  note  749;  Hoyden  v.  8c/uger,  66  Ind.  42;  26  Am. 
Rep.  1,  and  note  5-10. 

Who  mat  Claim  Reward:  Matter  qfBussell,  51  Conn.  577;  50  Am.  Rep. 
55;  Hayden  v.  Souffer,  56  Ind.  42;  26  Am.  Rep.  1;  AwUtor  ▼.  Battard,  9 
Baah,  572;  15  Am.  Rep.  723. 

Rativication  bt  Principal  or  Agent's  Unauthorized  Acts:  Soe  Meyer 
F.  Morgan,  15  Miss.  21;  24  Am.  Rep.  617;  Cairo  etc.  R,  R.  Co.  Mahoney,  82 
DL  73;  25  Am.  Rep.  299;  Beeae  ▼.  MetUoek  27  Tex.  120;  84  Am.  Deo.  611; 
Oididty.  O^raoer,  33K.  J.  L.  463;  97  Am.  Deo.  72a 


HoMB  Protection  op  North  Alabama  v.  Avert. 

[86  Alabama,  M&J 

iNauBANOi. — Iy  Iksxtrancs  Company,  bt  its  Habits  and  Coursx  or 
Busnrxss,  Crbatbs  in  the  mind  of  the  policy  holder  a  belief  that  pay- 
ment of  preminma  may  be  delayed  until  demanded,  or  otherwise  waives 
the  right  to  demand  a  forfeiture,  this  is  binding  on  the  company,  not- 
withstanding the  policy  expressly  stipulates  that  it  shall  be  Toid  on  mm- 
payment  of  preminms  when  dne. 

Action  on  policy  of  insurance  against  fire.  The  opinion 
states  the  case. 

H,  A.  Oarreil  and  James  E.  Ccbb^  for  the  appellant 

John  M.  ChiUonj  contra. 

Stone,  C.  J.  It  is  shown  in  the  record  before  ns  that  the 
appellee,  a  married  woman,  took  out  three  policies  in  the  ap- 
pellant corporation,  a  fire  insurance  company.  Two  of  them 
were  against  losses  by  fire  or  lightning,  and  the  third  one 
against  losses  by  storms.  Only  one  of  the  policies  is  before 
us,  and  it  is  the  foundation  of  the  present  action.  It  bears 
date  November  27,  1883,  was  to  run  five  years  from  date,  and 
was  baped  on  a  gross  premium  of  $44,  one  fifth  of  which — 
$8.80 — was  paid  in  advance,  and  the  remaining  four  fifths 
were  to  be  paid  in  installments  of  the  same  amount,  on  the 
fifteenth  day  of  March,  severally,  in  the  years  1885,  1886, 
1887,  and  1888.  This  policy  insures  two  separate  bams,  with 
their  contents  of  hay  and  grain,  each  separately  valued.  The 
number  of  this  policy  is  60,835.  The  barns  and  the  contents 
were  destroyed  by  fire  December  4, 1885.  The  defense  was 
rested  alone  on  the  fact,  not  disputed,  that  the  assured  had 
failed  to  pay  the  insallment  of  premium — $8.80 — due  March 
15, 1885. 

One  clause  of  the  policy  of  insurance  is  in  this  language: 
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**  This  company  shall  not  be  liable  for  any  loss  or  damage  un- 
der this  policy  if  default  shall  have  been  made  in  the  payment 
of  any  installment  of  premium  due  by  the  terms  of  the  install- 
ment note.  On  payment  by  the  assured  of  all  installments  of 
premiums  due  under  this  policy,  and  the  installment  note 
given  thereon,  the  liability  of  tiiis  company  on  this  policy 
shall  again  attach,  provided  written  consent  of  the  secretary 
of  this  company  be  first  obtained;  and  the  policy  [shall]  be  in 
force  from  and  after  such  payment,  unless  this  policy  shall  be 
▼oid  and  inoperatiye  from  some  other  cause.  But  this  com- 
pany shall  not  be  liable  for  any  loss  happening  during  the 

continuance  of  such  default  of  payment It  is  further 

provided  that  no  attempt,  by  law  or  otherwise,  to  collect  any 
note  given  for  the  cash  premium,  or  any  installment  of  pre- 
mium due  upon  any  installment  note,  shall  be  deemed  a 
waiver  of  any  of  the  conditions  of  this  policy,  or  shall  be 
deemed  in  any  manner  to  revive  the  policy;  but  upon  pay- 
ment by  the  assured  or  his  assignee  of  the  full  amount  due 
upon  such  note,  and  costs,  if  any  there  be,  this  policy  shall 
{hereupon  be  in  full  force,  unless  the  same  be  inoperative  or 
void  from  some  other  cause  than  the  non-payment  of  note." 

The  application  for  the  policy,  and  which  is  made  a  part 
of  the  contract  of  insurance,  contains  a  stipulation  similar  to 
that  above. 

It  is  contended  for  appellee  that  the  insurance  company 
waived  all  ground  of  forfeiture  in  this  case,  and  several 
grounds  are  urged  in  support  of  this  contention:  1.  It  is 
claimed  that  it  was  the  custom  of  the  insurance  company 
to  notify  its  customers  when  their  premium  notes  fell  due, 
and  that  it  failed  to  do  so  in  this  case;  2.  That  the  company 
never  gave  notice  of  any  claim  that  the  policy  was  forfeited 
until  afl;er  the  destruction  of  the  property  by  fire;  3.  That  after 
the  company  had  notice  of  the  loss,  it  informed  the  assured, 
by  letter  from  its  secretary,  that  its  adjuster  would  be  around 
0oon  and  adjust  the  amount  of  the  damage. 

Testimony  was  offered  tending  to  show  it  was  the  custom  of 
the  appellant  insurance  company  to  give  notice  to  its  custom- 
ers when  their  installments  of  premium  would  mature.  There 
was  testimony  that  such  had  been  the  practice  of  this  company 
in  prior  dealings  with  the  appellee,  and  with  other  persons  who 
held  its  policies.  And  there  was  testimony,  not  denied,  that 
the  Home  Protection  Company  had  given  notice  of  the  time 
when  premiums  would  mature  on  the  other  two  policies  held 


66    Home  Pbotbctiok  of  N.  Alabama  v.  Aveby.    [Alabama, 

by  the  appellee,  and  that  emch  maturing  premiums  had  been 
promptly  paid.  It  was  testified  that  no  such  notice  had  been 
given  as  to  this  policy;  and  if  notified,  the  assured  was  able 
and  would  hare  paid  it.  This  testimony  was  not  con(royerted, 
and  no  explanation  was  offered  why  notice  was  given  in  the 
one  case  and  not  in  the  other.  Almost  the  only  questicHis 
presented  for  revision  in  this  case  grow  out  of  the  admission 
of  the  foregoing  testimony  against  appellant's  objection^  and 
charges  of  the  court  based  upon  it,  to  which  exceptions  were 
also  reserved.  There  were  many  charges.  The  substance  of 
them  was,  that  ^  if,  by  the  statements  of  its  authorized  agent 
after  the  making  of  the  policy,  and  by  its  course  of  business 
with  plaintiff  and  others,  her  neighbors,  she  was  induced  to 
believe  that  defendant  would  notify  her  of  the  time  of  payment, 
and  would  not  insist  on  a  forfeiture  in  case  of  an  uninten- 
tional  failure  to  pay  the  premium  note,  and  she  did  uninten- 
tionally  fail  to  pay  the  note,  then  the  defendant  cannot  in 
good  conscience  be  allowed  to  set  up  the  non-payment  as  a 
defense.'' 

The  rule  and  its  exception  are  correctly  stated  in  May  on 
Insurance,  section  856,  as  follows:  ^^No  notice  is  required  from 
the  insurer  to  the  insured,  that  the  premium,  or  note  given  for 
premium,  is  about  to  become  due,  unless  the  custom  and 
course  of  dealing  between  them  has  been  such  as  to  justify 
the  insured  in  the  belief  that  such  notice  would  be  given,  and 
induce  him  to  rely  upon  it  to  his  prejudice":  ffelme  v.  PftiZa- 
ddphia  Life  Ina.  Co.^  61  Pa.  St.  107;  100  Am.  Dec.  621;  Uniwi 
Cen.  Life  Ins.  Co.  v.  Bernard^  33  Ohio  Bt.  459;  81  Am.  Rep. 
555.  See  also,  as  to  waiver  of  forfeiture,  Bovion  v.  American 
Mut,  Life  I'M.  Oo.^  25  Conn.  542;  McAUisler  v.  New  England 
Mui.  lAfe  Ins.  Co.^  101  Mass.  558;  8  Am.  Rep.  404;  Buckbee  t. 
United  Statee  Ins.  etc.  Co.^  18  Barb.  541;  Mutual  Life  Ins.  Co. 
T.  French,  80  Ohio  St.  240;  27  Am.  Rep.  443;  Brooklyn  Ufe 
Tm.  Co.  v.  Bledsoe,  52  Ala.  638;  Piedmont  &  A.  lAfe  Ins.  Co.  t. 
Voung,  58  Id.  476;  59  Am.  Rep.  770. 

It  is  not  our  intention  to  deny  that  if  a  policy  stipulate  that 
it  shall  be  void  on  non-payment  of  premium,  and  there  is 
nothing  else  in  the  transaction,  such  forfeiture  will  be  en* 
foroed.  What  we  do  decide  is,  that  if  an  insurance  company, 
by  its  habits  of  business,  create  in  the  mind  of  a  policy  holder 
the  belief  that  payment  may  be  delayed  until  demanded,  or 
otherwiBe  waive  the  right  to  demand  a  forfeiture,  this  is  bind* 
ing  on  the  company,  notwithstanding  the  express  letter  of  the 
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policy  may  not  have  been  conformed  to:  Mutual  Ben.  Life  Ins. 
Co.  Y.  Jartisj  22  Conn.  133;  American  Ins.  Co.  y.'Henleyj  60  Ind. 
515;  WiUiams  y.  Albany  Ins.  Co.,  19  Mich.  451;  2  Am.  Rep. 
95;  American  In».  Co.  y.  Stoyj  41  Mich.  385;  Howdl  y.  Knicker- 
heeler  lAfe  Ins.  Co.,  44  N.  Y.  276;  4  Am.  Rep.  675;  Schmidt  y. 
Peoria  Mar.  &  Fire  Ins.  Co.,  41  111.  295;  Qarlich  y.  Missiseippi 
Vattey  Ins.  Co.,  44  Iowa,  553;  Tayloe  y.  Mercfiant^  Fire  Ins. 
Co^  9  Ebw.  890.  See  alao,  as  to  waiyer  of  written  terms  of 
contract,  UddM  y.  Chideeter,  84  Ala.  508. 

The  mlings  in  this  case  are  in  substantial  conformity  with 
the  principles  declared  aboye,  and  we  find  no  error  of  which 
appellant  can  complain. 

Affimied. 

InnnuiPcm  Oohtaiit.  —  Wiiria  oy  Fonvmrmia  aiBiiig  from  Inweh  of 
eonditkm  in  policy:  See  Vide  y.  Oermama  Im.  Co.,  26  lowtk,  0;  96  Am.  Deo. 
83;  OMoA  O.  L.  Co.  ▼•  Oermama  F.  I.  Co.,  71  Wis.  454;  6  Am.  St.  Rep. 
S33;  Norihwuierm  MuL  L.  Ins.  Co.  ▼.  Amerman,  119  BL  329;  69  Am.  Rep. 
799}  Phitf  ▼.  JTev  rorl  Gbil. /fii.  C^,  65  K.  T.  605;  14Am.Bep.  804. 


WooDALL  V.  Kelly. 

f<5  ALAWIM A,  868L] 

TonKHt^i  Lnur.  —  Whut  Pubchaseb  of  Lamd  Assukii  ab  Pabt  ob 
Whoxji  of  Aok«it>  PuROHAn-MONXT  BsBT  which  his  Tendor  owes  to 
a  third  penoiiy  and  givee  hie  note,  payable  to  each  third  penon,  hj 
onitiud  agreement  amoog  the  three,  the  note  oontinnee  to  be  a  charge  on 
the  land  as  a  Tendor^s  lien,  and,  nnleas  waiTod,  may  be  enf oroed  by  the 
peyee  by  bill  in  eqnity  in  his  own  name. 

QvasnoH  of  Wjitxb  of  VBinwa'a  Lrn  ib  Ozn  of  Fact,  oa  Lrixntion 
manifested  by  aots  or  declarations  of  the  contraoting  parties.  And  the 
taking  of  ooDatecal  security,  or  of  a  note  for  the  porehase-money  with 
the  names  of  strangen^  or  other  penmns  than  the  pnrehasenof  the  land, 
as  personal  securities,  or  co^makers,  or  indoners,  will  prima  fadt  be 
ecpstnied  as  a  wairer  of  the  lien;  bat  this  presnmption  is  open  to  rebat- 
tal  by  endenoe  that  such  was  not  the  intention  of  the  oontraoting  par* 


TknN)B%  Leik. — If  PuBOBAflm  or  PossaBUOH  of  Lahi>  cav  OLAm 
ABATBoara  of  pmehase  money,  in  a  soit  to  enf oroe  the  Tsndor's  lien,  on 
tiw  groond  that  the  oonTcyanoe  was  Toid  as  to  part  of  the  land,  the  de- 
fense most  be  interpoeed  by  cross-bill  or  answer,  alleging  the  insolTonoy 
of  the  Tcndor,  and  electing  to  reeoap  damages  for  the  defect  of  title; 
end  the  defense  most  laQ  if  it  appears  that  the  Tendor  is  able  and  willing 
to  perfect  the  oonTeyaneeb  and  relief  is  granted  him  on  the  express  eon- 
^y^iS^im  that  he  does  sow 

VflDKF.  — Patmevt  of  UsuBiomi  LtTXBXST  ON  Onb  of  Two  KoTBB  given 
for  the  pnrchaeo  money  of  land,  in  consideration  of  indulgence  or  for* 
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beanmoe,  doM  not  render  the  oilier  note  mnzioii^  which  remaini  ia 
fbroe  wiUioat  renewal*  diaehaKge^  or  caaeellatioiiy  and  the  plea  of  osiut' 
is  unavailing  in  defense  of  a  rait  to  enforce  the  notes  as  a  lien  on  the 
land. 

Qammov  or  Usoxt  jb  not  Raibbd  bt  Vlkjl  ob  Anbwxb  Whioh  Vaum 
to  state  distmotly  the  terms  and  natore  of  the  alleged  nsuioos  agree- 
ment»  and  the  spedfio  anumnts  for  which  credits  are  daixned. 

Wm/LxrumjaxT  Ck>iryETAHGB8. — Conyetanob  or  Lakd  bt  Ibsolvbht  FATHEm 
to  his  Son,  in  Ck>NEn>BBATioN  of  the  latter's  promise  to  rapport  and 
maintain  the  former  and  his  wife  daring  their  naioral  lirei^  is  frandn- 
lent  fer  $e,  and  void  as  to  existing  creditors  of  the  grantor*  and  the 
grantee  cannot  be  regarded  as  a  hanajide  purchaser. 

VtasoB'a  LiXN— NonoB.— PcTBOHASBB  ov  Land  a  Chabobablb  with 
NoncB  or  Vendor's  Libn  existing  on  the  land  at  the  time  of  his  pur- 
chase* if  he  then  knew  that  a  part  of  the  pnrchaso-money  was  unpaid. 
He  is  pnt  on  inquiry  by  such  knowledge  as  to  the  existence  of  the  lien. 

Bill  filed  in  March,  1877,  by  the  partners  composing  the 
late  firm  of  Q.  W.  Kelly  &  Co.  against  W.  W.  Woodall,  J.  S. 
Woodall,  P.  B.  Woodall,  L.  T.  Woodall,  C.  V.  Atkinson,  and 
J.  E.  Windham,  seeking  to  enforce  a  vendor's  lien  on  land  for 
part  of  the  purchase-money  alleged  to  be  unpaid.  The  com- 
plainants' debt  was  evidenced  by  a  note  dated  October  16, 
1882,  for  $525,  payable  on  November  1,  1884,  to  Q.  W.  Kelly 
&  Co.,  or  bearer,  signed  by  all  of  the  defendants  except  L.  T. 
Woodall,  and  contained  a  waiver  of  exemptions.  The  land 
on  which  it  was  sought  to  enforce  the  lien  had  belonged  to 
said  Atkinson,  and  by  him  sold  and  conveyed  to  said  Wind- 
ham in  1880,  at  the  price  of  two  thousand  dollars;  and  in 
October,  1882,  some  of  Windham's  notes  for  the  purchase- 
money  being  due  and  unpaid,  and  he  desiring  to  sell  the  land 
to  the  Woodalls,  an  agreement  was  made  between  the  several 
parties,  in  terms  thus  set  out  in  the  bill:  "Thereupon  said 
Windham  efiected  an  agreement  with  said  G.  W.  Kelly  &  Co. 
to  pay  said  Atkinson  said  Windham's  notes  for  said  land,  the 
balance  due  being  $1,050,  and  that  said  Windham  would 
make  a  deed  of  conveyance  for  said  land  to  said  W.  W.,  F.  B., 
and  J.  S.  Woodall;  and  with  the  further  understanding  with 
complainants  and  all  of  said  respondents  that  when  said 
Windham  executed  said  deed  to  said  Woodalls,  then  they 
were  to  execute  their  promissory  notes  for  $1,050  to  complain- 
ants in  place  of  said  Windham,  the  same  being  for  said  lands, 
and  in  consideration  that  complainants  paid  said  Atkinson 
for  the  same."  The  complainants  accordingly  paid  said  At- 
kinson $1,060,  the  balance  of  the  purchase-money  due  by 
Windham,  and  Windham  executed  a  conveyance  of  the  land 
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to  said  W.  W.,  J.  S.,  and  P.  B.  Woodall,  in  which  his  wife 
joined,  but  which  was  not  properly  acknowledged  to  pass  title 
to  part  of  the  land,  which  was  his  homestead;  and  the  Wood- 
aUs,  with  Atkinson  and  Windham,  executed  their  two  notes 
to  complainants  for  $525  each,  the  last  of  which  is  the  foun- 
dation of  this  suit.  This  note,  a  copy  of  which  was  made  an 
exhibit,  showed  credits  indorsed  as  follows:  $21  paid  Febru- 
ary 7, 1885,  and  $88.88  paid  April  17,  1886.  L.  T.  WoodaU, 
who  did  not  sign  the  notes,  was  the  son  of  W.  W.  Woodall, 
and  the  bill  alleged  that  he  was  in  possession  of  part  of  the 
land,  claiming  as  his  own,  and  exercising  acts  of  ownership 
over  it.  Decrees  pro  confesso  were  taken  against  Atkinson 
and  Windham,  and  they  made  no  defense.  A  joint  and  sev- 
eral answer  was  filed  by  W.  W.,  J.  S.,  and  P.  B.  Woodall,  in 
which  they  demurred  to  the  bill  for  want  of  equity,  ^'because 
its  averments  show  that  complainants  do  not  sustain  the  rela- 
tion of  vendors,  assignees,  or  transferees  of  said  debt  or  pur- 
chase-money note,  and  have  no  vendor's  lien";  alleged  that 
they  contracted  for  an  indefeasible  and  unencumbered  title, 
and  refused  to  give  a  mortgage  on  the  land,  and  that  a  ven- 
dor's lien  was  waived;  and  claimed  an  abatement  of  the  pur- 
chase-money on  account  of  a  defect  in  the  title,  because  160 
acres  of  the  land  was  the  homestead  of  said  Windham,  and 
the  conveyance  was  not  properly  acknowledged  by  his  wife; 
and  pleaded  usury  and  a  failure  of  consideration  to  the  extent 
of  eight  hundred  dollars,  the  value  of  the  homestead  tract. 
The  plea  of  usury  was  as  follows:  *' Respondents  aver  that  the 
said  note  upon  which  this  suit  is  founded  is  usurious  and  void 
for  the  interest  thereon."  And  the  answer  as  to  the  defense 
of  usury  was  as  follows:  '^Respondents  aver  and  charge  ihsJ 
they  paid  said  first  note  of  $525  in  good  faith,  but  not  when 
the  same  fell  due;  that  they  paid  complainants  $305.73  on 
said  note  when  due,  and  that  complainants  then  refused  to 
indulge  them  on  the  balance  ($219.87)  at  eight  per  cent,  as 
they  had  agreed,  but  demanded  twelve  and  a  half  per  cent, 
and  the  respondents  agreed  to  pay  that  per  cent  on  said  bal- 
ance for  one  year;  but  when  the  year's  time  was  extended 
[expired]  complainants  demanded,  took,  and  retained  fifteen 
per  cent  usurious  interest  on  said  balance,  said  usurious  inter- 
est amounting  to  about  thirty-three  dollars.  Respondents  aver 
that  they  have  paid  complainants  the  sum  of  $667.73  in  all  on 
said  notes;  that  they  are  entitled  to  a  credit  of  $142  and  some 
cents  on  the  note  sued  on,  whereas  it  will  be  seen  by  reference 
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to  exhibit  B  that  the  complainantB  have  only  given  them 
credit  for  about  1109,  retaining  133  and  a  few  cents  nsarioas 
interest,  as  aforesaid,  which  was  demanded  by  complainants, 
and  paid  by  respondents  on  said  notes. ^'  L.  T.  Woodall  filed 
a  separate  answer,  claiming  to  be  a  purchaser  of  a  third  in- 
terest in  the  land  firom  W.  W.  Woodall  for  valuable  consid- 
eration, and  without  notice  of  any  lien  on  the  land.  The 
chancellor  overruled  the  demurrer  to  the  bill,  and  on  final  hear- 
ing rendered  a  decree  for  the  complainants,  holding  that  they 
had  a  vendor's  lien  on  the  land,  which  had  never  been  waived 
or  relinquished,  and  overruling  all  the  defenses  set  up  by  the 
respondents;  but  he  required  that  Windham  and  wife  should 
execute  and  deliver  to  them  or  to  the  register  a  conveyance 
of  the  homestead,  properly  executed  and  acknowledged,  before 
the  land  was  sold  in  enforcement  of  the  balance  due  the  com- 
plainants.   The  Woodalls  appealed. 

H.  H.  BUukman^  for  the  appellants* 

A,  L.  Milliganj  eonJtra. 

SoMEBViLLE,  J.  1.  When  the  purchaser  of  land  assumes  as 
part  or  whole  of  the  purchase-money  a  debt  which  his  vendor 
owes  to  a  third  person,  and  gives  his  promissory  note,  payable 
to  such  third  person,  by  mutual  agreement  of  all  parties  con- 
cerned, the  note  continues  to  be  a  charge  on  the  land  as  a 
vendor's  lien  for  unpaid  purchase-money,  and  unless  waived, 
such  lien  may  be  enforced  by  the  promisee  by  bill  in  equity 
for  his  own  benefit:  Carver  v.  EadSj  65  Ala.  190;  Buford  v. 
McCarmickj  67  Id.  428;  Terry  v.  KeatoUj  58  Id.  667;  Latham 
V.  Staples^  46  Id.  462.  The  consideration  which  supports  the 
promise  to  pay  the  note  in  suit  was  unquestionably  the  pur- 
chase by  the  Woodalls  of  the  land  described  in  the  bill,  upon 
which  a  vendor's  lien  is  sought  to  be  enforced.  The  lien  was 
not  the  creature  of  specific  contract,  but  the  incident  of  the 
debt  due  for  purchase-money.  The  Woodalls  owed  their  im« 
mediate  vendor,  Windham,  for  the  land;  Windham  owed  At- 
kinson; and  Atkinson  owed  the  appellees,  Kelly  A  Co.,  who 
are  complainants  in  the  present  bill.  By  mutual  agreement 
of  all  parties  in  interest,  tiie  note  for  the  purchase-money  was 
made  payable  to  Kelly  A  Ca  in  payment  of  their  claim 
against  Atkinson,  and  of  Atkinson's  against  Windham,  to  the 
extent  of  the  face  of  the  debt  These  facts  bring  the  case  folly 
within  the  rule  announced  in  Carver  v.  Eadif  9upra^  and  other 
cases  cited  above. 
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2.  The  next  inquiry  is,  Has  this  vendor's  lien,  which  pre- 
samptiTelj  passed  to  complainants  with  the  transfer  of  the 
debt,  and  as  an  incident  of  it,  been  lost  by  waiver  or  abandon- 
ment ?  The  authorities  are  uniform  in  holding  that  the  lien 
may  be  waived  by  express  or  implied  consent,  the  whole 
question  being  one  of  fact,  or  intention  manifested  by  acts  or 
declarations  of  the  contracting  parties,  and  the  burden  of 
proof  being  always  cast  on  the  purchaser  to  affirmatively  es- 
tablish such  waiver.  And  the  taking  of  collateral  security,  or 
of  a  note  for  the  purchase-money  with  the  names  of  strangers, 
or  other  persons  than  the  purchasers  of  the  land,  as  personal 
securities,  or  co-makers,  or  indorsers,  will  prima  facie  be  con- 
strued as  a  ¥raiver  or  abandonment  of  the  lien:  Tedder  v.  SieeU^ 
70  Ala.  347;  Chapman,  v.  Peebles,  84  Id.  283;  Marshall  v. 
Chrigtmas,  89  Am.  Dec.  199,  note  202;  Conover  v.  Warren^ 
41  Id.  196.  It  is  insisted  by  appellants  that  taking  the 
names  of  Atkinson  and  Windham  as  personal  sureties  on  the 
note  in  suit  in  addition  to  the  names  of  the  three  Woodalls, 
who  purchased  the  land,  operated  as  a  waiver  of  the  vendor's 
lien,  as  evincing  an  intention  to  rely  exclusively  upon  the 
personal  security  thus  taken.  The  presumption  of  a  waiver, 
as  we  have  said,  is  undoubtedly  raised  by  this  fact;  but  it  is 
open  to  rebuttal  by  evidence  that  such  was  not  the  intention 
of  the  contracting  parties. 

8.  We  concur  in  the  conclusion  reached  by  the  chancellor, 
that  the  weight  of  the  evidence  supports  the  view  that  at  the 
time  of  the  execution  and  delivery  of  the  purchase-money 
notes  they  were  received  by  the  complainants  with  the  under^ 
standing,  orally  expressed,  that  the  vendor's  lien  was  not  to 
be  relinquished.  This,  according  to  all  the  authorities,  was 
sufficient  to  overcome  the  implication  of  the  contrary  intention 
raised  by  the  mere  act  of  taking  personal  security,  with  a 
waiver  of  exemptions  on  the  notes  of  the  Woodalls:  Cordova  v. 
Hoodj  17  Wall.  1;  Napier  v.  Jorus^  47  Ala.  90;  1  Jones  on 
Mortgages,  sec.  196;  Fonda  v.  Jones,  42  Miss.  792;  2  Am.  Rep. 
669;  Daughaday  v.  Paine,  6  Minn.  443;  Moshier  v.  Meek,  80  111. 
79;  Walker  v.  Siruve,  70  Ala.  167. 

4.  One  of  the  defenses  set  up  in  the  answer,  for  which  an 
abatement  of  the  purchase-money  is  asked,  is  a  defect  of  title 
to  a  part  of  the  land,  occasioned  by  the  failure  of  the  vendor 
Windham's  wife,  by  proper  acknowledgment  and  separate  ex- 
amination, to  give  her  voluntary  assent  and  signature  to  the 
GODveyance  of  the  homestead  which  was  embraced  in  the 
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premises  described  in  the  bill.  This  conveyancei  which  is  a 
warranty  deed,  although  void  as  to  that  part  of  the  premises 
which  embraces  the  homestead,  is  valid  as  to  that  part  of  the 
land  in  excess  of  the  homestead:  McOuire  v.  Van  Peli^  55  Ala. 
844.  Whether  the  defendants,  under  this  state  of  facts,  can 
remain  in  possession  of  the  premises,  and  set  up  this  defense 
60  as  to  abate  the  purchase-money,  we  do  not  decide.  If  they 
can,  the  defense  should  be  interposed  by  cross-bill  or  answer, 
alleging  the  insolvency  of  the  vendor,  and  electing  to  recoup 
damages  for  the  defect  of  title:  Tedder  v.  Steele^  70  Ala.  847; 
PiitM  V.  PowUdgej  56  Id.  147;  Hughes  v.  Hatcheii,  55  Id.  639. 
There  is  no  allegation  in  the  answer  of  the  vendor  Windham's 
insolvency,  nor  any  proof  of  this  £Eu;t,  which  proves  fatal  to 
the  defense. 

5.  There  is  another  reason,  also,  why  this  defense  must  tall 
to  the  ground.  The  relief  granted  by  the  chancellor  is  on  the 
express  condition  that  Windham  and  wife  shall  perfect  their 
deed  by  proper  acknowledgment  and  Mrs.  Windham's  sepa- 
rate examination,  which  the  testimony  shows  they  have 
always,  been  willing  to  do  upon  the  payment  by  the  Woodalls 
of  their  notes  for  the  purchase-money.  This  leaves  no  vestige 
of  equity  in  the  effort  to  recoup  based  on  this  ground. 

6,  7.  The  plea  of  usury  is  equally  unavailing,  for  two  rea^ 
sons:  1.  It  is  not  pretended  that  there  was  any  usury  in  the 
original  contract,  which  was  one  of  mere  purchase  and  sale. 
It  is  only  urged  that  there  was  a  subsequent  pa3rment  of 
usurious  interest  on  one  of  the  notes,  in  consideration  of  in- 
dulgence or  forbearance.  This  does  not  render  the  other  note 
usurious,  which  remains  in  force  without  renewal,  discharge, 
or  cancellation:  AUen  v.  Tumham^  83  Ala.  323;  Van  Beil  v. 
Fordney^  79  Id.  76.  2.  The  answer  fails  to  state  with  sufficient 
distinctness  the  terms  and  nature  of  the  alleged  usurious 
agreement,  and  the  specific  amounts  for  which  credit  is 
claimed.  The  question  of  usury  is  not,  therefore,  raised  by 
the  answer:  MwUer  v.  JUnn,  61  Id.  492;  See.  L.  Aes^n  v.  Lake^ 
69  Id.  456. 

8.  The  defendant  L.  T.  Woodall  cannot,  under  the  admitted 
facts  of  the  case,  be  regarded  as  a  Ixmafide  purchaser  of  the 
one-third  interest  of  W.  W.  Woodall  in  the  land.  He  bore  the 
relation  of  son  to  his  immediate  vendor,  the  father,  who  was, 
at  the  time  of  making  the  deed,  insolvent^  owing  the  debt  in 
suit,  and  one  other  of  about  two  hundred  dollars.  The  con- 
sideration of  the  deed  on  the  son's  part  was  his  promise  to  sup- 
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port  and  maintain  the  grantor  and  his  wife  during  their 
natural  lives.  This  is,  in  legal  effect,  a  conveyance  of  property 
to  the  son  by  the  grantor  in  trust  for  himself,  and  is  fraudu- 
lent and  void  as  to  existing  creditors  of  the  grantor.  No 
debtor,  especially  if  insolvent,  is  permitted  to  tie  up  his  prop- 
erty by  a  conveyance  of  this  kind,  in  trust  for  the  enjoyment 
of  himself  and  family,  so  as  to  place  it  beyond  the  reach  of 
his  creditors.  In  Sandlin  v.  Bobbins j  62  Ala.  477,  a  father 
conveyed  certain  land  to  his  daughter  and  her  husband,  a  pari 
of  the  recited  consideration  being  thai  the  grantees  were  to 
suffer  the  grantor  and  his  wife  (the  father  and  mother)  to  re- 
side on  the  premises  during  their  natural  lives,  and  were  to 
contribute  from  the  proceeds  of  the  land  whatever  their  neces- 
sities, comforts,  and  conveniences  might  reasonably  require. 
The  conveyance  was  held  to  be  per  se  void,  as  one  made  in 
trust  for  the  use  of  the  grantor,  without  regard  to  any  question 
of  fraudulent  intent  or  the  grantor's  solvency.  This  case  is 
in  full  accord  with  the  rule  settled  in  other  analogous  cases: 
Benedict  v.  Renfro^  75  Id.  121;  61  Am.  Rep.  429;  Reynolds  v. 
Crooly  31  Id.  634;  MiUer  v.  SUtson,  82  Id.  161. 

9.  The  testimony,  furthermore,  authorizes  the  conclusion 
attained  by  the  chancellor,  that  L.  T.  Woodall  is  chargeable 
with  notice  of  the  vendor's  lien  existing  on  the  land  at  the 
time  of  his  purchase.  He  knew  of  the  existence  of  the  debt 
for  the  unpaid  purchase-money,  according  to  the  preponder- 
ance of  the  evidence.  This  should  have  put  him  on  inquiry 
BB  to  the  existence  of  the  lien,  which  was  an  incident  of  the 
debt;  and  such  inquiry,  properly  prosecuted,  would  have  dis- 
closed the  fact  that  it  was  not  waived  by  the  taking  of  per- 
sonal security:  FosiUr  v.  StaUworthf  62  Ala.  547;  Lomax  v.  Ls 
Grand,  60  Id.  537. 

We  discover  no  ^nor  in  the  record,  and  the  judgment  is 
afBrmed. 


VximoB's  LnVy  wrintence,  waiver,  and  MBignahility  of:  SchMyY.  Bagan^ 
7  Qill  &  J.  12a;  88  Am.  Dea  105,  and  note  199;  Ha^  t.  Hcnh^  12  Iowa, 
61;  79  Am.  Bee.  518;  Barnn  v.  CMgOy,  21  OaL  172;  81  Am.  Dee.  163^  and 
note  156;  AtikM  ▼.  CbneerM^  17  Ohio  St  11;  91  Am.  Dee.  115;  BUmu  ▼. 
ChadmiA,  10  Kan.  406;  15  Am.  Bep.  348. 

Vhtdoeb's  Lbh— SfracT  oy  Taking  Vindib's  Kon  loa  Pdbchisx- 
wnnnr:  Perbna  v.  Qibmm^  151  Miss.  699;  24  Am.  Rep.  644. 

UsuBT,  TsAinuionoMa  Taihtkd  with:  See  VaknUM  ▼.  Omntr^  40  K.  Y. 
M8;  100  Am.  Dee.  476,  and  caaea  cited  in  note  481. 

ALLBOAIXOVa  AHD  PKOOr    THAT  WbITTKH    CoMTRACT    18  VOT    USUBIOUII, 

vliere  it  appears  to  be  so,  most  be  explicit,  and  clear  of  all  donbt:  Lochoood 
w.  MUfhtM.  7  Ohio  St.  887:  70  Am.  Dea  78. 
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Teaoub  V.  Lb  Grand. 

[85  ALABAMA.,  498.1 
AtTAOHMIHT   Ain>   OAlUnBBSaiCT.  —  DsMAITDB  WhIOH    mat  BB   SUBJKmD 

TO  OAunnDODiT  PBOOias  an  mich  only  m  tbo  def endant  in  sttaebimtnfc 
oonld  himwlf  raoovr  of  the  ganuthee  in  an  action  of  debt  or  mdebUaiuB 

OAXHiflHMBiiT.  —  Balanob  Dub  ON  SuBSCRiFTioir  TO  Stogk  in  private  cor- 
poration, to  be  paid  on  call  by  the  board  of  directors,  ia  not  subject  to 
garmahment  at  law  at  the  anit  of  a  creditor  of  the  corporation  when  no 
call  haa  hnen  "»*^<> 

In  this  case,  Teague,  Bamett,  &  Co.  broaght  suit  against 
the  Bouthem  Railway  Construction  and  Land  Company,  and 
on  the  same  day  sued  out  process  of  garnishment  against  M. 
P.  Le  Grand  and  others  as  debtors  of  said  corporation.  Sum- 
mons and  complaint  and  the  writ  of  garnishment  were  each 
served  February  14,  1888,  and  judgment  on  verdict  was  ob- 
tained June  25, 1888,  by  the  plaintiffs  against  the  corporation. 
The  garnishee,  Le  Grand,  answered,  in  substance,  that  said 
corporation  was  organized  under  the  general  statutes,  May  24, 

1886,  with  a  capital  stock  of  ten  thousand  dollars,  in  shares  of 
one  hundred  dollars  each,  subscriptions  payable  on  call  by  the 
board  of  directors,  except  twenty  per  cent  thereof,  which  the 
subscribers  agreed  to  pay  in  cash;  that  the  garnishee  sub- 
scribed for  two  shares  (two  hundred  dollars),  and  paid  forty 
dollars  in  cash  to  the  board  of  corporators,  other  subscribers 
paying  the  same  per  cent  of  their  subscriptions;  that  no  call 
had  been  made  for  any  part  of  the  unpaid  subscriptions  before 
the  service  of  the  garnishment  in  this  case,  and  no  call  had 
been  made  since;  that  no  part  thereof,  except  the  said  forty 
dollars,  was  paid  by  this  garnishee  before  the  service  of  the 
garnishment,  but  since  said  service,  in  June,  1888,  acting 
under  the  advice  of  counsel,  he  paid  the  remainder  of  his  sub- 
scription ($160)  to  the  secretary  and  treasurer  of  said  corpo- 
ration, voluntarily  and  without  call;  that  the  corporation  has 
never  prescribed  the  manner  or  time  for  payment  of  install- 
ments of  subscription  to  stock;  that  the  corporation  is  now, 
and  has  been  ever  since  the  commencement  of  this  suit,  insol- 
vent, and  has  done  no  business  since  some  time  in  the  year 

1887,  except  to  defend  suits  against  it,  and  that  the  garnishee 
was  a  director  in  the  corporation  from  its  organization,  and 
had  knowledge  of  its  insolvency  when  he  voluntarily  paid  up 
his  subscription.  On  these  facts,  the  court  rendered  judg- 
ment discharging  the  garnishee,  and  the  plaintiffs  assigned 
error. 
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Tharingtan  and  SmiHh^  for  the  appellants. 

Sojuemoref  WhiU^  and  Long^  Tomphing^  ZVoy,  and  London^ 
Sayr$f  Stringftttow^  and  Le  Qrandy  and  OtaveB  and  Btakey^ 
tontra. 

StonSi  C.  J.  Garnishment,  such  as  was  resorted  to  in  this 
case,  is  purely  a  legal  remedy,  a  species  of  statutory  attach- 
ment. When  inyoked  tar  the  purpose  of  condemning  credits, 
or  legal  liabilities  due  to  the  defendant  in  the  attachment,  it 
18  not  erery  species  of  liability  that  can  be  reached.  It  is 
such  as  the  defendant  in  attachment  can  recoyer  of  the  gar- 
nishee in  an  action  of  debt  or  indebitatus  a^ssumpsit  that  are 
subject  to  this  process:  Code  1886,  sec.  2976,  and  note.  True, 
the  debt  need  not  be  due  and  presently  demandable;  but 
there  must  be  a  contract,  express  or  implied,  out  of  which  a 
money  liability  will  certainly  spring  in  the  usual  course  of 
things.  Many  contracts  from  which  money  liabilities  may 
possibly  arise  are  not  subject  to  garnishment  of  law:  Jones  v. 
Crews,  64  Ala.  868;  Hurst  y.  Horns  Protection  Fire  Ins.  Co,,  81 
Id.  174;  Levisohn  y.  Waganer,  76  Id.  412;  See.  Loan  Ass^n  y. 
Weems^  69  Id.  584;  Henderson  y.  Alabama  Oold  Life  Ins.  Co^ 
72  Id.  82;  Alexander  y.  Pollock,  72  Id.  137;  Nat.  Com.  Bank  y. 
MiUer,  77  Id.  168;  54  Am.  Bep.  50. 

The  contract  on  account  of  which  the  liability  of  the  gar- 
nishee was  sought  to  be  fixed  and  en£Drced  in  the  present  suit 
was  a  subscription  of  capital  stock  in  a  priyate  corporation. 
There  was  no  promise  to  pay  generally,  or  at  any  fixed  time. 
The  jMkyments  were  to  be  made  when  calls  should  be  made 
therefor;  and  there  had  been  no  calls.  It  could  not  be  known 
that  calls  oyer  would  be  made,  and  hence  no  legal  liability 
was  shown  which  would  maintain  debt  or  indebitatus  oMump- 
9it.  Chancery  might  haye  taken  jurisdiction,  the  corporation 
being  insolyent,  and  itself  made  calls,  and  enforced  their  col- 
lection, for  the  benefit  of  creditors:  Olenn  y.  Semple,  80  Ala.  159; 
60  Am.  Bep.  92.  A  common-law  court — the  more  especially 
under  statutory  garnishment — is  without  the  power  to  do  so. 

The  garnishment  being  unauthorized  because  there  was  no 
debt  subject  to  such  process,  it  fastened  neither  lien  nor  claim 
on  the  sum  subscribed.  In  no  sense  did  the  coiurt  obtain  con- 
trol of  it  so  as  to  hamper  or  abridge  the  power  of  the  parties 
to  dispose  of  or  adjust  it,  subject  always  to  the  claims  of 
creditors,  properly  asserted,  if  it  was  not  paid  in  good  faith. 

AiErmed. 
Aic  St.  bkp.,  yoL.  yn.  *6 
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Oabmibhmxnt,  What  Claims  Bxnnot  to:  See  Mim§  ▼.  Wetip  88  Gm.  18; 
96  Am.  Dec  379;  First  National  Bank  ▼.  Jaggen^  81  Md.  88;  100  Am.  Dec 
83.  It  ia  only  a  debt  due  in  money  that  oan  be  gamuhed.  A  debt  or  note 
lor  tpecifio  artides  oannot  be  ganiahed:  WdlY.  Tyikr^  88 Mo.  646;  90 
Deo.  441,  and  note  443. 


LouisviLLB  AND  Nashyillb  B.  R  Go.  V.  Bbbsb. 

TK  Alabama,  497.1 

Railboaj)  Oompanibs — Nsouonvcn. — Mxbb  Fact  that  PBonKnr  n 
Dbbteotkd  OS  Damaoid  bt  FiRi  Obioihatiko  from  eparka  emitted 
from  looomotive  is  not  sufficient  to  fasten  a  liability  upon  the  railroad 
0(Hnpany,  bat  proof  of  that  fact  raises  a  presnmption  of  negligence, 
consisting  in  a  defect  in  the  oonstmction  of  the  locomotiTe,  or  in  the 
appliances  used  to  prevent  accidents  from  escaping  sparks,  or  in  want  of 
care  in  its  management,  and  casts  on  the  company  tiie  bnrden  to  rebnt 
the  presumption. 

AcnoN  by  Albert  Reese  against  the  Louisville  and  Nashville 
Railroad  Company,  to  recover  damages  for  injuries  caused  bj 
fire,  charged  to  have  originated  from  sparks  emitted  from  an 
engine  running  on  the  defendant's  road.  The  opinion  states 
the  case. 

JonM  and  Falhysr^  for  the  appellant. 

/.  C.  RiehardMn  and  John  ChrnMe^  eonira. 

Clofton,  J.  On  the  trial  of  this  action,  which  was  bionght 
by  appellee  to  recover  for  injuries  suffered  by  the  escape  of  fire 
firom  an  engine,  the  defendant  requested  the  court  to  charge 
the  jury  that  the  burden  of  proof  is  upon  plaintiff  to  show 
that  the  fire  was  caused  by  the  negligence  of  defendant,  and 
that  evidence  tending  to  show  that  it  was  caused  by  sparks 
from  defendant's  engine,  without  evidence  tending  to  show 
that  such  escape  of  fire  was  the  result  of  negligence  on 
the  part  of  defendant,  is  not  sufficient  to  entitle  plaintiff  to 
recover.  The  defendant  also  requested  the  court  to  farther 
instruct  the  jury  that  the  negligence  of  defendant  will  not  be 
presumed  from  the  mere  fact  that  the  fire  was  caused  by 
sparks  escaping  from  defendant's  engine. 

On  the  question  presented  by  these  charges,  the  authorities 
are  in  manifest  and  decided  conflict 

Many  of  them,  probably  the  greater  number,  maintain  the 
rule  that  an  inference  of  negligence  does  not  arise  from  the 
mere  fact  of  fire  being  communicated  by  a  passing  locomotive, 
and  that  the  onvs  is  on  the  plaintiff  to  prove,  in  addition  to  the 
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origin  of  the  fire,  some  positiye  act  of  negligence  on  the  part 
of  defendant,  or  circumstances  tending  to  show  a  want  of  dne 
care.  The  following  authorities  may  be  cited  as  sustaining 
this  doctrine:  Oandy  y.  Chicago  etc.  R.  R,  Co.,  80  Iowa,  420; 
6  Am.  Rep.  682;  Philadelphia  etc.  R.  R.  Co.  v.  Yerger,  73  Pa. 
St.  121;  Indianapolis  etc,  R.  R.  Co.  v.  ParamorCj  81  Ind.  143; 
McCaig  v.  Erie  Ry  Co.,  8  Hun,  699;  1  Wharton  on  Evidence,. 
sec.  860;  IS  Am.  &  Eng.  R.  R.  Cas.  488,  note.  The  most 
cogent  reasons  given  for  the  support  of  this  rule  are,  that  a 
railroad  company  which  is  authorized  by  law  to  operate  its 
trains  by  steam  is  not  an  insurer  against  accidents  by  fire,  and 
is  not  liable  for  injuries  caused  by  the  use  of  fire  in  generating 
Bteam,  if  the  right  is  exercised  in  a  lawful  manner  and  with 
reasonable  care  and  skill;  and  the  owner  of  adjacent  prop- 
erty assumes  all  risks  incident  to  a  lawful  and  proper  use  of 
the  road;  that  negligence  is  the  gist  of  the  liability,  without 
proof  of  which  an  action  cannot  be  maintained;  and  by  the 
general  rule  in  actions  founded  on  negligence,  the  plaintiff 
mu8t  aver  it,  and  the  burden  of  proof  rests  upon  him,  and  in 
no  case  does  the  mere  fact  of  injury  prove  negligence. 

The  converse  rule  is,  that  proof  of  the  mere  fact  that  prop- 
erty was  destroyed  or  damaged  by  fire  having  escaped  firom 
a  passing  engine  is  prima  jade  evidence  of  negligence  in  the 
constmction  and  management  of  such  engine,  and  casts  on 
the  defendant  the  burden  to  rebut  the  presumption.  The 
fidlowing  authorities  may  be  cited  as  sustaining  this  ruler 
Burlinginn  etc.  R.  R.  Co.  v.  WeHover,  4  Neb.  268;  Kareen  v» 
MOwaulee  etc.  Ry  Co.,  29  Minn.  12;  lUinoie  Central  R.  R.  Co. 
Y.  MiUs,  42  HL  407;  Coates  v.  Missouri  etc.  Ry  Co.,  61  Mo.  88; 
Burls  Y.  Louisville  etc.  R.  R.  Co.,  7  Heisk.  451;  19  Am.  Rep. 
618;  Case  v.  North  Central  Ry  Co.,  69  Barb.  644;  Spaulding 
Y.  Chicago  etc.  Ry  Co.,  30  Wis.  110;  11  Am.  Rep.  550;  Shears 
man  and  Redfield  on  Negligence,  sec.  833;  BurroiLghs  v. 
HousaUmie  R.  R.  Co.,  38  Am.  Dec.  71,  note;  1  Thompson  on 
Negligence,  163.  These  decisions  base  the  rule  mainly  upon 
the  necessity  of  the  case.  The  argument  is  clearly  and  forci- 
bly stated  by  Dixon,  C.  J.,  in  Spaulding  v.  Chicago  etc.  Ry 
Co.,  supra.  After  observing  that  it  is  the  duty  of  railroad 
companieB  to  employ  all  due  care  and  skill  in  the  construc- 
tion of  their  engines  to  prevent  injury  to  the  property  of 
others  by  the  escape  of  fire  therefrom,  he  says:  ^'The  reasons 
given  for  requiring  the  companies  to  show  that  this  duty  has 
been  performed  on  their  part  are,  that  agents  and  employees 
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of  the  road  know,  or  are  at  least  bound  to  know,  that  the 
engine  is  properly  equipped  to  prevent  fire  from  esci^ing,  and 
that  they  know  whether  any  mechanical  contrivances  were 
employed  for  that  purpose,  and  if  so,  what  was  their  charac- 
ter; whilst,  on  the  other  hand,  persons  not  connected  with  the 
road,  and  who  only  see  trains  passing  at  a  high  rate  of  speed, 
have  no  such  means  of  information,  and  the  same  is  inacces- 
sible to  uid  cannot  be  obtained  by  them,  without  great  trouble 
and  expense." 

It  is  an  exception  to  the  general  rule,  that  a  mere  damage 
or  destruction  by  fire  does  not,  of  itself^  authorize  an  inference 
of  negligence.  The  soundness  and  justice  of  the  exception,  in 
cases  of  fire  caused  by  steam-engines,  may  be  rendered  ap- 
parent by  observing  its  qualification  and  operation.  We  do 
not  understand  that,  in  actions  for  injuries  caused  by  negli- 
gent escape  of  fire  from  a  railroad  engine,  it  operates  or  is  in*- 
tended  to  abrogate  or  modify  the  general  rule,  which  makes 
it  incumbent  on  the  plaintifi^,  in  the  first  instance,  to  establish 
a  prima  facie  case,  or  to  devolve  on  the  defendant  the  burdca 
of  doing  more  than  disproving  the  prima  facie  case  shown  by 
the  plaintiff.  Railroad  companies,  being  authorized  to  em- 
ploy the  powerful  and  dangerous  agency  of  steam,  are  re- 
quired by  law  to  use  due  and  reasonable  care  to  prevent 
injury  to  the  property  of  others;  as  has  often  been  said,  a 
high  degree  of  care.  Reasonable  care,  however,  does  not  re- 
quire the  adoption  of  every  new  invention  or  contrivance  which 
science  may  or  can  suggest,  as  to  the  utility  of  which  men 
equally  skilled  may  differ.  They  fulfill  the  measure  of  their 
duty  in  this  respect  by  adopting  such  appliances  and  con- 
trivances as  are  in  practical  use  by  well-regulated  railroad 
companies,  and  which  have  been  proved  by  experience  to  be 
adapted  to  the  purpose.  When  they  have  discharged  this 
duty,  they  are  not  liable  for  accidental  injuries  caused  by  the 
escape  of  fire  from  their  engines.  The  mere  fact  that  a  fire 
originated  from  sparks  emitted  from  an  engine  is  not  suffi- 
cient to  fasten  a  liability  on  the  company;  neither  does  the 
rule  so  operate.  It  is  not  a  rule  of  liability,  but  of  evidence. 
Though  no  mechanical  contrivance  has  been  invented  or  is 
in  use  which  can  effectually  prevent  the  escape  of  fire  from 
locomotives  at  all  times  and  under  all  circumstances,  from 
which  injury  may  result,  experience  has  demonstrated  that 
fire  rarely  escapes  in  such  quantity  or  volume  as  to  cause 
damage  when  the  engines  are  properly  constructed,  are  sup* 
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plied  with  the  moet  improved  appliances  for  preventing  the 
escape  of  fire,  and  are  managed  with  care.  On  the  advanced 
progress  in  mechanical  appliances,  and  the  practical  demon- 
Etration  of  their  utility  and  efficiency,  a  reasonable  inference 
may  arise,  wh^i  fire  originates  fix)m  sparks  emitted  by  a  loco- 
motive in  sufficient  quantity  or  volume  to  occasion  damage, 
that  the  engine  is  not  proi>er]y  constructed,  or  that  it  has  not 
the  improved  appliances,  or  is  not  managed  with  care.  When 
the  inference  is  repelled  by  proof  of  the  proper  construction 
of  the  engine,  and  use  of  the  proper  appliances,  and  careful 
management,  the  plaintiff  cannot  maintain  the  action  with- 
out making  proof  of  other  negligence  or  want  of  care.  The 
extent  of  the  rule  is,  that  injury  caused  by  fire  escaping  from 
an  engine  is  a  circumstance  from  which  the  inference  of  neg- 
ligence in  construction  and  management  of  the  engine  may 
be  reasonably  drawn,  but  negligence  in  no  other  respect.  It 
is  the  application  of  the  general  principle  that  presumptive 
evidence  is  founded  on  the  connection  which  experience  has 
demonstrated  to  exist  between  the  facts  proved  and  the  facts 
intended  to  be  proved.  We  think  the  rule  that  the  destruc- 
tion or  damage  of  property  by  fire  escaping  from  a  railroad 
engine  raises  an  inference  of  negligence,  consisting  in  a  defect 
in  its  construction,  or  in  the  appliances  used,  or  want  of  due 
care  in  its  management,  a  sound  and  just  rule,  and,  as  thus 
limited  and  qualified,  will  more  effectually  accomplish  the 
protection  of  property  and  the  ends  of  the  law. 

The  same  obfservations  apply  to  all  the  charges  requested 
by  defendant.  On  the  assumption  that  the  fire  originated 
from  sparks  emitted  from  the  engine,  they  put  on  plaintiff  the 
burden  to  show  that  the  engine  was  not  properly  managed,  or 
that  the  spark-arrester  was  not  in  good  order,  in  view  of  the 
evidence  that  the  spark-arresters  used  by  defendant  would 
last  only  from  three  to  twelve  months,  and  of  the  absence  of 
proof  that  the  particular  engine  had  ever  been  inspected,  and 
of  the  manner  in  which  the  engine  was  managed, — facts  pe- 
culiarly within  the  knowledge  of  defendant,  with  the  means 
and  opportunity  of  proofl 

Affirmed.  

liiAKUTT  ov  Bailroab  CoifPAinr  voB  FiBE  GoHmnncATBD  BY  Loco- 
■ORVB  Smooos — PsssmmoM  as  •»  Niguobhcb:  Sm  Chiffde.  JT'y  Qk 
r.  BeasoUf  69  Tex.  407;  6  Am.  St  Bep.  74,  and  note  77;  Bull  v.  Saeramenia 
VaXkif  R  R.  Co.,  14  GaL  387;  73  Azn.  Dec  656,  and  note  658;  Ohio  ttcJELB. 
Cbi  T.  SkoHtfeU,  47  BL  497;  S»  Am.  Dec  604,  and  note  508. 
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Clay  v.  Powell. 

l»  Alabama,  6tt.] 

iHJuifcnoH.  —Box  nr  Eodttt  will  Lib  at  Sinr  or  hUBo,  Who  Cladoi 
ExcLUBiTB  Right  to  cury  on  a  partioiilar  bnaineaa  on  tbo  leated  prem- 
ises, to  restrain,  by  injunction,  another  lessee,  having  notice  of  the  com- 
plainant's right,  from  so  using  his  own  rented  premises  as  wrongfully  to 
disturb  such  right.  But  the  lessee  defendant  having  subleased  to  an- 
other, allowing  him  to  carry  on  the  business  in  violation  of  the  complain- 
ant's exclusive  right,  a  temporary  injunction,  as  against  said  lessee,  is 
properly  dissolved,  when  not  kept  in  force  by  the  complainant  against 
the  sublessee,  who  actually  carried  on  the  business. 

O.  F.  Hamill  and  W.  L.  Clay^  for  the  appellant. 

SoMERViLLE,  J.  The  complainant,  Clay,  claims  to  be  the 
exclusive  owner,  by  purchase,  of  the  right  to  sell  tobacco  and 
cigars  in  the  office  of  the  Florence  Hotel,  in  Birmingham, 
Alabama,  for  the  space  of  twelve  months  from  October,  1886. 
With  this  privilege  he  also  rented  from  Jackson  and  McCurdy, 
proprietors  of  the  hotel,  sufficient  space  in  the  office  to  carry 
on  this  business,  and  proceeded  openly  to  carry  it  on  in  exer- 
cise of  his  right. 

The  purpose  of  the  bill  is  to  enjoin  the  defendant,  Hugh 
L.  Powell,  and  his  sublessees,  Foster  Brothers  &  Co.,  from  any 
wrongful  disturbance  of  the  complainant's  easement.  It  is 
alleged  that  Jackson  and  McCurdy,  who  are  also  made  de- 
fendants to  the  bill,  had,  after  their  agreement  with  complain- 
ant, cut  off  a  space  in  the  hotel  office,  separating  it  by  a 
partition  of  wood  and  glass,  and  connecting  it  by  a  front 
entrance  with  Nineteenth  Street,  and  had  rented  it  to  Powell, 
to  bo  used  by  him  as  a  railroad  supply  store;  and  that  Powell, 
being  himself  interested  in  the  business,  had  allowed  the  de- 
fendants, Foster  Brothers  &  Co.,  to  carry  on  the  business  of 
selling  cigars  and  tobacco  on  the  rented  premises,  with  notice 
of  complainant's  easement,  thus  injuriously  competing  with 
complainant's  business,  and  interfering  with  his  exclusive 
right. 

It  is  not  denied  that  the  bill  has  equity,  as  one  in  the 
nature  of  specific  performance,  to  prevent  a  sublessee  from 
making  an  improper  use  of  the  rented  premises,  in  violation 
of  an  agreement  of  which  he  has  notice;  and  also  for  the  pro- 
tection of  an  easement  by  the  terms  of  which  the  complainant 
is  entitled  to  the  enjoyment  of  an  exclusive  privilege.  The 
bill  is  maintainable,  in  part,  upon  the  principles  analogous  to 
those  governing  the  equitable  remedy  of  specific  performance^ 
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and  in  part  opon  **  the  necessity  of  preventing  a  constantly 
recurring  grieyance,  resolting  from  the  continuous  breach  of 
the  covenant,  which  cannot  be  adequately  compensated  by  an 
action  for  damages":  Maddox  y.  White^  4  Md.  72;  69  Am. 
Dec.  67,  and  note  70,  71;  2  High  on  Injunctions,  2d  ed.,  sees. 
1160,  1161;  Parhnan  y.  Aicardi,  84  Ala.  893;  78  Am.  Dec. 
467;  2  Pomero/s  Eq.  Jar.,  sees.  614, 626, 689;  8  Id.,  sec.  1842; 
Barret  y.  Blagrave,  6  Ves.  Jr.  666;  Wade  on  Notice,  sees.  289, 
300;  Manhattan  Mfg.  Co.  y.  New  Jeney  Stock  Yard  ete.^  23 
N.  J.  Eq.  161;  Frank  y.  Brunnemann,  8  W.  Va.  462. 

The  appeal  is  taken  from  an  interlocutory  decree  dissolving 
a  preliminary  injunction  granted  by  the  chancellor  restrain- 
ing the  defendants  from  interfering  with  or  disturbing  the 
easement  claimed  by  the  complainant.  This  was  done  on  the 
denial,  in  the  answer  of  Hugh  L.  Powell,  of  the  allegations  on 
which  rested  the  equity  of  the  bill.  There  is  no  assignment 
of  error  based  on  the  action  of  the  chancellor  dissolving  the 
iigunction  against  Foster  Brothers  &  Co.,  and  hence  no  ques- 
tion is  raised  by  the  record  as  to  the  correctness  of  that  ruling. 

The  injunction  against  the  defendant,  Hugh  Powell,  was 
baaed  on  the  theory  that  he  had  some  interest  in  or  power  of 
c(Hitrol  over  the  business  of  Foster  Brothers  &  Co.,  and  that  he 
had  the  legal  authority  to  revoke  a  mere  license  given  to  them 
to  sell  cigars  and  tobacco  on  the  premises  occupied  by  them. 
A  precedent  for  such  an  injunction  is  found  in  Altman  v.  Boyal' 
Aquarium  Soe.^  L.  R.  8  Ch.  Div.  228,  where  the  complainant, 
having  the  exclusive  right  to  sell  and  exhibit  certain  foreign 
wares  on  the  premises  of  the  defendant  society,  was  restrained 
by  injunction  "  from  permitting  or  neglecting  to  prevent "  the 
Bale  or  exhibition  of  goods  by  other  persons  in  violation  of  the 
complainant's  right:  2  High  on  Injunctions,  sec.  1161.  But  an 
interlocutory  injunction  cannot  be  resorted  to  for  the  purpose 
of  divesting  vested  rights,  or  taking  property  from  the  posses- 
sion of  one  person  and  putting  it  in  the  possession  of  another, 
or  of  undoing  what  has  already  been  done,  since  "it  might 
thereby  be  productive  of  as  much  injury  to  defendant  as  that 
of  which  the  party  aggrieved  complains."  The  jurisdiction, 
therefore,  as  observed  by  Mr.  High,  "  being  exercised  to  pre- 
vent the  farther  continuance  of  injurious  acts,  rather  than  to 
undo  what  has  already  been  done  on  an  interlocutory  appli- 
,  cation  for  an  injunction,  courts  of  equity  will  only  act  prospec- 
tively, and  will  interpose  only  such  restraint  as  may  suffice  to 
stop  the  mischief  complained  of,  and  preserve  matters  in  etaiu 
9110":  1  High  on  Injunctions,  sec.  4. 
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The  explicit  denial  by  Hugh  L.  Powell  of  all  interest  in  Iba 
business  of  Foster  Brothers  &  Co.,  and  of  all  power  of  control 
over  them  in  conducting  it,  and  the  statement  of  fEicts  made 
in  the  answer  in  support  of  this  conclusion,  all  go  to  a  direct 
denial  of  allegations  in  the  bill,  the  truth  of  which  is  essential 
to  the  maintenance  of  the  injunction  against  this  particular 
defendant.  Conceding  that  he  is  chargeable  with  notice  of 
the  complainant's  rights,  by  reason  of  complainant's  open  and 
continuous  occupancy  of  the  premises,  the  wrong  done  by 
Powell,  if  any,  was  creating  the  easement  in  favor  of  Foster 
Brothers  &  Co.,  which  was  by  contract  for  a  definite  time,  in 
fraud  of  the  complainant's  exclusive  privilege  already  granted 
by  the  hotel  proprietors.  The  defendant  could  not  be  com- 
pelled by  preliminary  injunction  to  interfere  with  Foster 
Brothers  &  Co.,  so  as  to  prevent  them  from  exercising  a  right 
which  he  had  sold  them,  in  connection  with  the  right  of  occu- 
pying the  premises  to  carry  on  their  business.  He  might 
thus  subject  hinkself  to  an  action  of  trespass,  and  a  court  of 
equity  will  not  compel  one  defendant  by  injunction  to  com- 
mit a  trespass  on  another.  The  remedy  is  rather  to  extend 
its  preventive  arm,  so  as  to  enjoin  the  party  who  threatens  ta 
continue  the  use  of  his  title  wrongfully  acquired  through  a 
breach  of  contract,  trust,  or  confidence,  to  the  prejudice  of  the 
complainant. 

'  The  remedy  of  the  appellant  was  to  keep  in  force  his  in- 
junction against  Foster  Brothers  &  Co.,  the  paa*ties  themselvee 
who  were  actually  carrying  on  the  business  of  selling  cigare 
and  tobacco  in  disturbance  of  his  alleged  easement:  Jone9  v* 
Ewingj  66  Ala.  860;  Code  1886,  sec.  3524.  This  he  has  &iled 
to  do;  and  in  the  absence  of  any  assignment  of  enor,  baaed 
on  the  action  of  the  ehancdlor  in  this  matter,  he  is  without 
remedy  in  this  court. 

There  was  no  error  in  dissolving  the  injunetioa  against 
Hugh  L.  Powell,  and  the  decree  is  affirmed* 


Immnmosr,  whiv  BaaMn  or  ComsAirr  Bhrkaixbd  bv:  ffalT^Afpeat^ 
60  Pa.  St.  468;  100  Am.  I>eo.  SSi;  Beard  ▼.  Dtmui,  6  Ind.  200;  63  Am.  De«. 
380.  Injnnotion  will  lie  to  restraiii  luoMch  of  covenant  not  to  oarry  on  a  oer> 
tain  kind  of  bnsineaa  in  a  certain  place:  Churami  ▼.  Ikmddeif  32  lid.  661;  I^ 
Am.  Rep.  164. 

OwHxa  or  Laotd,  ov  Wbiob  Ajtothsb  has  Taksn  Uhapthobihd  Fob* 
fiswioiiy  oannot  have  him  enjoined  from  miJdng  a  legal  nae  o£  the  prnmieiit 
-although  it  ie  one  of  which  the  landbrd  diaapprovea:  BodweU  v.  Onnqfimt 
2G  Kan.  292;  40  Am.  Rep.  30& 
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East  Birmingham  Land  Company  v.  Dennis. 

[tt  AlOBAXA,  MS.] 

HaoonASLs  Ivanmiairia. — Bona  Fidb  Pubokaser  ow  Nbootiablb  Bill, 
BoNO^  OB  NoTB»  AoQUiBES  GooD  TiTLB  THBRBTo,  although  ho  bays 
from  a  thief,  if  he  pays  valne  for  it  without  notice  of  the  infirmity  of 
his  Tendor's  title. 

CmsawDArm  of  Oobpobatb  Shabib  ov  Stoox,  in  Obdinabt  Fob v,  is  not 
Nbootiablb  Pafbb,  notwithstanding  a  cnstom  or  usage  among  stock- 
brokers to  the  contrary;  and  an  innocent  purchaser  for  valne  of  such 
certificate,  although  indorsed  in  blank  by  the  owner,  obtains  no  better 
title  to  the  stock  than  his  rendor  had,  in  the  absence  of  all  negligence 
oa  iiio  part  ol  the  owner. 

Bill  in  equity  by  J.  F.  Dennis  against  J.  P.  Mudd,  and  the 
Bast  Birmingham  Land  Company,  a  private  corporation,  seek- 
ing to  compel  the  transfer,  on  the  books  of  the  corporation,  of 
a  certificate  for  ten  shares  of  stock,  which  the  complainant 
claimed  to  own,  and  to  compel  its  surrender  to  him  by  said 
Mndd,  who  held  it  under  claim  of  ownership.  The  certificate 
was  issued  in  the  name  of  one  Dearborn,  and  indorsed  by  him 
in  blank,  and  the  complainant  claimed  that  he  had  bought 
the  certificate  firom  a  holder  who  had  bought  it  from  Dear* 
bom;  and  that  it  was  lost  by  him,  or  stolen  from  him,  without 
fault  on  his  part.  Mudd  purchased  the  certificate,  for  full 
value,  from  stock-brokers  in  Birmingham,  and,  while  denying 
complainant's  ownership,  claimed  that  he  acquired  title  by  the 
custcmi  and  usage  of  brokers  and  merchants  in  that  city.  A 
decree  pro  confesso  was  taken  against  the  corporation.  On 
final  hearing,  the  court  rendered  a  decree  for  the  complainant, 
which  the  defendants  separately  assigned  as  error. 

&  D.  WeatUyj  for  the  appellanta. 

W,  R.  Houghton^  contra. 

SoMEBViLLE,  J.  We  conour  in  the  conclusion  reached  by 
fhe  judge  of  the  dty  court,  that  the  appellee,  Dennis,  com- 
plainant in  the  bill,  iis  the  owner  of  the  ten  shares  of  stock 
which  are  the  subject  of  litigation  in  the  present  suit.  The 
teetimony  satisfiietorily  proves  that  the  certificate  of  stock,  in- 
dorsed in  blank  by  Dearborn,  who  was  the  owner  on  the  books 
of  the  defendant  corporation,  was  the  property  of  the  appel- 
lee, and  was  taken  or  stolen  from  his  possession,  without  any 
ne^igenoe  on  his  part  whatever,  several  months  before  it  was 
parcfaased  by  the  defendant  Mudd,  who  innocently  bought 
■md  paid  value  for  it,  some  time  in  March,  1883. 
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The  only  question  is,  whether  Mudd,  who  paid  full  value 
for  this  stock  without  notice  of  the  complainant's  claim  to  it, 
acquired  a  title  superior  to  that  of  complainant. 

The  established  rule  is,  that  no  person  can  ordinarily  be 
deprived  of  his  ownership  of  property  save  by  his  own  con- 
sent, or  his  negligence.  The  only  exception  to  this  rule  is  the 
case  of  a  bona  fide  purchaser  for  value  of  negotiable  paper. 
We  have  no  reference,  of  course,  to  the  taking  of  property  for 
public  uses  by  judicial  condemnation,  which  may  be  done 
without  the  owner's  consent. 

It  cannot  be  contended,  witb  any  degree  of  plausibility, 
that,  under  the  facts  of  this  case,  the  complainant  was  guilty 
of  negligence  or  the  want  of  ordinary  care  in  the  custody  of 
the  certificate.  He  kept  it  in  a  box  in  the  vault  of  a  banking- 
house,  whence  it  was  abstracted  by  some  unknown  persoui 
apparently  without  any  fault  on  his  part. 

Nor  does  any  question  arise  involving  the  rights  of  a  sub- 
sequent bona  fide  purchaser  of  stock,  from  one  shown  to  be 
owner  on  the  corporate  books,  who  has  already  made  a  prior 
unregistered  transfer  of  it  to  another  purchaser.  All  such 
transfers  made  by  the  true  owner,  and  not  registered  on  the 
books  of  the  corporation  within  fifteen  days,  are  declared  by 
statute  to  be  ''void  as  to  bona  fide  creditors,  or  purchasers 
without  notice":  Code  1886,  sec.  1671;  Fisher  v.  Jones^  82  Ala. 
117.  If  the  defendant  Mudd  had  claimed  by  a  subsequent 
purchase  from  Dearborn,  the  owner  of  the  stock  on  the  cor- 
porate books,  this  question  would  arise.  But  he  does  not  so 
claim,  his  title  being  derived  through  the  complainant,  Dennis, 
himself,  by  two  or  more  intermediate  transferees,  the  first  of 
whom  was  a  fraudulent  holder  without  title.  Whether  Mudd'a 
title  to  the  stock,  therefore,  is  superior  to  that  of  Dennis,  de- 
pends on  whether  a  certificate  of  stock,  indorsed  in  blank  by 
the  owner,  is  to  be  treated  as  negotiable  paper. 

The  rule  is  well  settled  that  a  bona  fide  purchaser  of  a  n^^ 
tiable  bill,  bond,  or  note,  although  he  buys  from  a  thief,  ac- 
quires a  good  title,  if  he  pays  value  for  it  without  notice  of  the 
infirmity  of  his  vendor's  title.  The  authorities  are  clear  in 
support  of  the  view  that  a  certificate  of  corporate  shares  of 
stock,  in  the  ordinary  form,  is  not  negotiable  paper,  and  that 
a  purchaser  of  such  certificate,  although  indorsed  in  blank  by 
the  owner,  where  no  question  arises  under  the  registration 
laws,  obtains  no  better  title  to  the  stock  than  his  vendor  had, 
in  the  absence  of  all  negligence  on  the  part  of  the  owner,  or 
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authority  to  make  the  sale.  This  question  arose,  and  was 
dedded  by  the  New  York  court  of  appeals,  in  Mechafiiet^  Bank 
y.  New  York  and  New  Haven  R.  R  Co.,  13  N.  Y.  699.  It  was 
there  held  that  such  a  certificate  does  not  partake  of  the 
character  of  a  negotiable  instrument,  and  that  a  bona  fide 
assignee,  with  full  power  to  transfer  the  stock,  takes  the  cer- 
tificate subject  to  the  equities  which  existed  agaiust  his 
assignor.  Such  certificates,  said  Comstock,  J.,  *' contain  no 
words  of  negotiability.  They  declare  simply  that  the  person 
named  is  entitled  to  certain  shares  of  stock.  They  do  not, 
like  negotiable  instruments,  run  to  the  bearer,  or  order  of  the 
party  to  whom  they  are  given."  They  were  said  to  be,  in  some 
respects,  like  a  bill  of  lading,  or  warehouse  receipt,  being  ''the 
representatiYe  of  property  existing  under  certain  conditions, 
and  the  documentary  evidence  of  title  thereto.'^  The  most  that 
can  be  said  is,  that  all  such  instruments  possess  a  sort  of 
fuaei  negotiability,  dependent  on  the  custom  of  merchants 
and  the  convenience  of  trade.  They  are  not,  in  the  matter  of 
transferability,  protected  strictly  as  negotiable  pai>er. 

In  Shaw  V.  Spencer,  100  Mass.  882,  97  Am.  Dec.  107,  it  was 
also  decided  that  a  certificate  of  corporate  stock,  transferred 
in  blank  on  its  back,  was  clearly  not  a  negotiable  instru- 
ment "  No  commercial  usage,"  it  i^as  said,  ''  could  give 
to  such  an  instrument  the  attribute  of  negotiability.  How- 
ever many  intermediate  hands  it  may  pass  through,  who- 
ever would  obtain  a  new  certificate  in  his  own  name  must 
fill  out  the  blanks,  ....  so  as  to  derive  title  to  himself 
directly  from  the  last  recorded  stockholder,  who  is  the  only 
recognized  and  legal  owner  of  the  shares."  The  case  of  SewM 
V.  BoeUm,  Water  Power  Co.,  4  Allen,  282,  81  Am.  Dec.  701,  de- 
cided by  the  same  court  a  few  years  before,  is  referred  to  as  a 
precedent  in  support  of  this  conclusion. 

The  precise  point  in  the  present  case  was  also  decided  in 
BanUm  v.  Savage  Mining  Co.,  64  Cal.  888,  49  Am.  Rep.  706, 
where  it  was  expressly  held  that  a  bona  fide  purchaser  of 
stock  standing  on  the  company's  books  in  the  name  of  the 
fisnner  owner,  regularly  indorsed  by  him,  and  stolen  from  the 
present  owner  without  his  fault,  gets  no  title.  The  decision 
was  based  on  the  fact  that  such  certificates  are  not  negotiable 
instruments,  but  simply  muniments  of  title,  and  evidences  of 
the  holder's  right  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation.  It  was  observed,  in  regard  to  the 
matter  of  negligence,  as  follows:  ''  But  if  the  purchaser  from 
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one  wbo  has  not  the  title,  and  has  no  authority  to  sell,  lelieB 
for  hifl  protection  on  the  negligence  of  the  tme  owner,  he  must 
Bhow  that  0aoh  negligence  was  the  proximate  canse  of  the 
deceit" 

The  Bame  principle  was  applied  to  bills  of  lading  in  Oumey 
▼.  Behrend,  8  El.  A  B.  622,  decided  hj  the  English  queen's 
bench,  where  an  instrament  of  tliat  kind,  indorsed  in  blank 
by  the  consignor,  and  sent  by  him  to  his  correspondent,  had 
been  misappropriated.  The  correspondent,  without  authority, 
fraudulently  transferred  the  bill  for  talue;  and  it  was  held  by 
Lord  Campbell  that  for  the  want  of  the  element  of  negotiabil- 
ity in  the  paper,  the  title  to  the  goods  was  unaffected  by  the 
transaction. 

The  doctrine  of  BanUm  ▼.  Saivage  Mining  Co.^  atfpm,  is  weU 
supported  by  authority,  and  in  our  judgment  announces  a  cor- 
rect principle  of  law,  and  we  fully  approve  it:  Wooley  y.  Set' 
gearUj  8  N.  J.  L.  262;  14  Am.  Dec.  419,  note  427,  and  cases 
there  cited;  Cook  on  Stock  and  Stockholders,  sees.  7, 10,  192, 
868, 437;  2  Daniel  on  Negotiable  Instruments,  8d  ed.,  sea  1708  g. 
It  harmonizes  entirely  with  the  declaration  of  our  statute  that 
shares  of  stock  in  private  corporations  *'are  personal  property, 
transferable  on  the  hocka  of  the  corporation,"  in  accordance 
with  the  rules  and  regulation  of  the  corporation:  Code  1886, 
sec.  1669;  CampbeU  v.  Woodstoek  Inm  Co.^  83  Ala.  861. 

There  is  a  class  of  cases  not  to  be  confounded  with  the  one 
in  hand,  where  the  holder  of  such  a  certificate  of  stock  in- 
dorsed in  blank  is  clothed  with  power  as  agent  or  trustee  to 
deal  with  such  stock  to  a  limited  extent,  and  transfers  it  by 
exceeding  his  powers  or  in  breach  of  his  trust.  In  such  cases 
it  has  often  been  held  that  the  true  owner,  having  conferred  on 
the  holder,  by  contract,  all  the  external  indicia  of  title,  and  an 
apparently  unlimited  power  of  disposition  over  the  stock,  ''is 
estopped  to  assert  his  title  as  against  a  third  person  who,  act- 
ing in  good  faith,  acquires  it  for  value  from  the  apparent 
owner":  2  Daniel  on  Negotiable  Instruments, 8d  ed., sec.  1708  g; 
McNeil  V.  Tenth  Naiumdl  Bank,  46  N.  Y.  825;  7  Am.  Rep.  341; 
Mount  Hotty  Ikmpike  Co,  v.  FerreCy  17  N.  J.  Kq.  117;  PraUy. 
TUty  28  Id.  479;  Merchanuf  Bank  v.  LioingeUm,  74  N.  Y.  223. 
These  cases  rest  on  the  principle  that  it  is  more  just  and  rea- 
sonable, where  one  of  two  innocent  parties  must  sufier  loss,  that 
he  should  be  the  loser  who  has  put  trust  and  confidence  in  the 
deceiver  rather  than  a  stranger  who  has  been  negligent  in 
trusting  no  one:  Aden  v.  Maurayy  66  Ala.  10. 
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It  being  an  established  principle  of  law  that  certificated  of 
Btock  are  not  to  be  regarded  as  negotiable  paper,  it  is  not  per- 
missible to  prove  a  custom  or  usage  among  stock-brokers  to 
the  contrary.  No  usage  is  good  which  conflicts  with  an  estab- 
lished principle  of  law«  any  more  than  one  which  contravenes 
or  nullifies  the  express  stipulations  of  a  contract:  Dickinson  v. 
Oatfj  83  Am.  Dec.  656,  and  note  664;  East  Tennessee  etc.  R.  R. 
Co.  V.  Johnston^  76  Ala.  696;  61  Am.  Rep.  489;  Lehman  v. 
Marshall,  47  Ala.  862. 

The  decree  of  the  court  below  is  in  accordance  with  these 
▼iewSy  and  mnst  be  affirmed. 


CxBxmoATB  ov  Stock  vor  HaMneuBUi  Im&aamKKTi  Shaw  t.  Spencer, 
100  Man.  382;  97  Am.  Deo.  107. 

PuBCHjLBxa  ov  CoBPo&ATB  SrooKy  WITH  Nonos  or  Taun  n  Favor  ot 
Thdid  PiBaoH,  takes  notiiiiig  as  against  the  ceaiui  gue  inul:  Crocker  ▼. 
Cfodter,  31  N.  Y.  607;  88  Am.  Dm.  29I»  and  see  note  207. 

SiOiLBBr  NaoorcxABLB   SsocsmiB^  RiOKr  or  Owm  to  Vollow  Fio- 
i:  JfewUm  ▼.  At^r,  OOK.  T.  138;  26  Am.  Rep.  168. 
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Dbiogs  and  Goiipany's  Bank  t;.  Norwood. 

160  AEgAWllAl,  42.J 

Do  ow  Wifi'fl  HoNXT  BT  Husband  with  hxb  Ooinnnre.  —Where  a  hiu- 
band  collflcti  his  wife's  money,  and,  witlioat  objeotum  on  her  part,  um 
it  aa  hia  own  for  more  than  ten  yean,  obtaining  orediton  the  faith  of  its 
being  his  own,  she  cannot  afterwards  aasert  her  eUim  to  it  or  to  its  pro- 
ceeds against  his  creditors. 

VOLVVTARY    AlUHATION    aw    HIS    PBOPBBTT  BT  BiCBAIUUflBBD    DXBTOB  IB 

pRBSUMFnvBLT  Fbaudulbmt  ss  against  *»^*fe»«g  creditors.  Indebted- 
ness raises  a  presumption  of  fraud,  which  beoomes  oondosiTe  npon  in- 
solvency. Bnt  a  Tolnntary  couTeyance  by  a  person  in  debt  is  not  per  ae 
fraudulent  as  to  subsequent  creditors}  to  make  it  so  they  must  prove 
actual  or  intentional  fraud. 

PnOPKBTT  CoifVBTXP  TO  WnrS,  WHXN  SUBJBOTED  TO  SlTISrAOnOH  OV  HUB- 

BA»D*8  DsBTB.  —  Where  a  husband  makes  a  Tolnntaxy  post-nnptial  set- 
tlement upon  his  wife,  by  having  conveyed  to  her  real  estate  exceeding 
in  value  the  rest  of  his  property,  at  a  time  when  he  is  largely  inaolvent 
as  an  individual,  and  the  firm  of  which  he  Ib  a  member  is  on  the  brink  of 
ruin,  the  deed  to  her  not  being  acknowledged  by  the  grantor  so  as  to 
entitle  it  to  record  until  about  two  years  after  its  execution,  and  after 
the  commencement  of  a  suit  by  his  creditors  to  subject  the  property  to 
the  satisfaction  of  their  debt,  and  where,  shortly  after  the  trsnsfer,  his 
firm  contracts  a  debt  of  considerable  magnitude  to  the  creditors  seeking 
to  subject  the  property  to  the  satisfaction  of  their  debt,  at  a  time  when 
he  had  no  reasonable  ground  to  believe  that  he  would  be  able  to  pay  the 
same,  the  transaction  wears  the  badge  of  fraud,  and  the  property  so 
oonveyed  will  be  subjected  to  the  payment  of  the  debts  of  said  creditors. 

Bill  to  subject  property  to  Batisfaction  of  the  plainti£GB' 
debt.    The  opinion  states  the  facts. 

AtKn9on  and  Tompkins^  for  the  appellants. 

MofUgomery  and  Hawby^  for  the  appellees. 
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SMirn,  J.  The  bill  alleged  that  the  plaintiffs,  Driggs  &  Co., 
bad  recovered  judgment  against  Norwood,  as  a  member  of 
the  firm  of  Nelson  &  Co.,  for  more  than  twelve  hundred  dol- 
lars, and  had  taken  out  execution  thereon,  which  was  returned 
unsatisfied;  that  Norwood  bad  bought  a  lot  in  the  town  of 
Piescotty  and  for  the  purpose  of  cheating  and  hindering  his 
creditors,  had  caused  the  deed  to  be  made  to  his  wife.  The 
prayer  was  for  the  subjection  of  the  property  to  the  satisfac- 
tioD  of  the  plaintifiis'  debt. 

The  defendants  filed  a  joint  answer,  in  which  they  denied 
any  fraud  in  the  transaction,  and  averred  that  the  lot  was 
purchased  and  paid  for  with  the  wife's  own  money.  The  bill 
was  dismissed  at  the  hearing. 

The  testimony  developed  these  facts:  Norwood  was  a  coun- 
try physician  with  a  limited  practice,  and  utterly  without 
means,  until,  in  the  year  1869,  he  married  a  widow,  who  had 
an  interest  in  her  deceased  husband's  estate.  From  this 
source  he  received  fifteen  hundred  dollars.  He  invested  eight 
hundred  dollars  in  a  farm,  taking  the  title  in  his  own  name, 
and  lent  such  part  of  the  remainder  as  was  not  consumed  in 
Uie  support  of  the  family,  upon  interest.  He  seems  to  have 
enjoyed  a  reasonable  share  of  prosperity,  cultivating  his  farm 
and  practicing  his  profession,  until  the  year  1882,  when  he 
removed  to  Prescott,  the  county  seat  of  his  county.  He  was 
then  the  owner  of  another  small  farm,  in  addition  to  the  one 
previously  mentioned,  was  free  firom  debt,  and  had  one  thou- 
sand dollars  or  more  due  to  him  in  notes  and  accounts.  He 
was  regarded  by  his  neighbors  as  a  man  in  easy  circumstances. 
About  this  time  he  was  induced  to  sign  a  bond  of  five  thou- 
sand dollars;  and  the  condition  of  the  bond  not  having  been 
performed,  he  and  two  others  of  the  sureties  made  their  joint 
note  for  sixteen  hundred  dollars  in  adjustment  of  their  liabil- 
ity. This  note  had  not  been  paid  down  to  the  taking  of  the 
proofii  in  this  cause,  and  an  action  was  pending  in  the  courts 
upon  it  In  the  course  of  the  complications  growing  out  of 
this  bond,  and  as  soon  as  it  was  ascertained  that  the  sureties 
were  in  fbr  a  loss,  Norwood  made  a  suspicious  transfer  of  the 
smaller  of  his  two  farms  and  of  his  book-accounts  to  a  friend 
in  Prescott.  In  the  fall  of  1882  he  also  sold  the  other  farm, 
and  about  the  1st  of  October  in  that  year  was  admitted  as  a 
partner  in  the  mercantile  firm  of  Nelson  &  Co. 

On  November  18, 1882,  he  became  surety  on  the  bond  of 
the  postmaster  at  Prescott,  and  made  oath  that  he  was  worth 
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one  thousand  dollars  over  and  above  all  debts,  liabilities,  and 
exemptions.  On  November  21, 1882,  occurred  the  transaction 
which  is  the  sabject  of  this  controversy;  vis.,  the  paichase  of 
the  town  lot  for  (360,  and  the  conveyance  of  it  to  his  wife. 
A  few  days  afterwards, — not  later  than  the  Ist  of  December 
following, — Norwood's  firm  fSuled  in  business,  or  was  closed 
out  by  creditors.  The  plaintiflB  recovered  their  judgment  on 
September  4, 1884.  It  does  not  appear  from  the  record  when 
their  debt  was  created.  It  is  probable  that  it  was  before  the 
date  of  the  conveyance,  which  is  attacked  herein  as  fraudulent; 
since,  as  we  have  seen,  the  firm  of  Nelson  &  Co.  failed  very 
shortly  afterwards..  The  plainti£b  were  bankers  at  Preecott, 
and  it  would  be  strange  if  the  firm  of  Nelson  A  Ca  could 
have  obtained  so  large  a  credit  on  the  verge  of  insolvency  or 
after  insolvency.  Still,  on  this  point  of  the  exact  date  of  the 
accrual  of  the  debt  there  is  neither  allegati<m  n<»r  proof^  and 
the  plaintiffs  must  accordingly  be  treated  as  subsequent  credi- 
tors. 

The  money  which  Norwood  collected  for  his  wife  was  rigjit- 
fully  hers,  and  could  have  been  secured  to  her  use  by  an 
investment  in  real  estate  in  her  own  name,  or  by  an  invest- 
ment in  personal  property,  a  schedule  of  which  was  recorded 
in  the  county  of  her  residence;  or  possibly,  if  it  was  desirable 
to  keep  it  in  money  or  choses  in  action,  by  holding  it  sepa* 
rately  from  that  of  her  husband.  It  was  her  separate  prc^ 
erty  so  long  as  she  chose  to  preserve  its  distinctive  character, 
and  did  not  intrust  its  management  or  control  to  him  other- 
wise than  as  an  agent:  Beeman  v.  Couser,  22  Ark.  429;  Con- 
stitution of  1868,  art.  12,  sec.  6;  Humphries  v.  Harriaoiiij  80 
Ark.  79;  Hydrich  v.  Burkey  80  Id.  124. 

There  is  nothing  to  show  that  Norwood,  in  the  investments 
he  made,  acted  as  his  wife's  agent  On  tJie  contrary,  he  pur* 
chased  lands  for  his  own  benefit,  and  dealt  with  her  money  as 
his  own  for  a  period  of  more  tiian  ten  years,  and  obtained 
credit  on  the  faith  of  its  being  his  own.  Mrs.  Norwood  is  not 
shown  to  have  objected  to  such  use,  and  her  assent  must  be 
presumed.  It  is  now  too  late  to  assert  her  claim  to  the  money 
or  its  proceeds  against  her  husband's  creditors:  2  Perry  on 
Trusts,  sec.  678;  Schouler  on  Domestic  Relations,  3d  ed.,  sec. 
119;  Humes  v.  Scruggs^  94  U.  S.  22. 

If  the  plaintiffs'  debt  was  in  existence  when  the  transfer 
was  made,  there  could  not  be  any  doubt  of  their  right  to  im- 
peach it.    For  every  voluntary  alienation  of  his  property  by 
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an  embarrassed  debtor  is  presumptively  fraudulent  against 
existing  creditors.  Indebtedness  raises  a  presumption  of 
fraud,  which  becomes  conclusive  upon  insolvency.  But  as  to 
subsequent  creditors,  a  voluntary  conveyance  by  a  person  in 
debt  is  not  per  u  fraudulent.  To  make  it  so,  proof  of  actual 
or  intentional  fraud  is  required:  Sexton  v.  Wheatofiy  8  Wheat. 
229;  1  Am.  Lead.  Cas.  17,  and  notes;  Hinders  Leasee  v.  Long* 
wartJiy  11  Wheat.  199;  MatHngly  v.  Nye^  8  Wall.  370;  Wallace 
V.  Penfieldf  106  U.  S.  260;  Payne  v.  StanUmy  59  Mo.  159;  Reade 
v.  Livingeton^  3  Johns.  Ch.  501;  8  Am.  Dec.  520;  Mittdbury  v. 
Harrison^  11  Mo.  App.  136,  affirmed  on  error,  90  Mo.  444 

The  cases  have  always  made  this  distinction  between  the 
two  claases  of  creditors,  as  to  the  burden  and  quantum  of 
proof.  But  in  the  text-books  and  in  the  decided  cases  there 
is  some  obscurity,  and  perhaps  conflict,  as  to  what  are  the 
frauds  of  which  subsequent  creditors  may  take  advantage. 
Where  the  fraud  is  directed  specifically  against  them,  as  where 
a  voluntary  settlement  is  made  with  a  view  to  becoming  sub- 
Bequently  indebted,  there  can  be  no  difficulty.  Such  a  case 
was  Savage  v.  Murphy,  84  N.  Y.  608,  90  Am.  Dec.  733,  where 
the  judgment  debtor,  being  engaged  in  an  extensive  business 
and  already  considerably  indebted,  stripped  himself  of  the 
title  to  all  his  property  by  transfer  to  his  wife  and  children, 
with  the  intent  to  contract  a  future  indebtedness  on  the  credit 
of  his  apparent  ownership  of  the  property  transferred,  of  which 
he  still  remained  in  possession. 

But  is  it  necessary  in  every  such  attack  to  show  a  specific 
intent  to  defraud  fhture  creditors?  Or  may  the  transfer  be 
avoided  at  the  suit  of  a  subsequent  creditor  on  proof  that  it 
was  a  fraud  upon  the  rights  of  previous  creditors? 

In  Toney  v.  McOehee,  38  Ark.  427,  it  was  said:  ^' A  voluntary 
conveyance  may  be  impeached  by  a  subsequent  creditor,  on 
the  ground  that  it  was  made  in  fraud  of  existing  creditors; 
bnt  to  do  so,  he  must  show  either  that  actual  fraud  was  in- 
tended, or  that  there  were  debts  still  outstanding  which  the 
grantor  owed  at  the  time  he  made  it." 

As  we  have  stated  above,  a  creditor  who  assails  a  convey- 
ance of  his  debtor's  property,  made  before  the  creation  of  his 
debt,  must  show  fraud  in  fact.  Existing  indebtedness  is  not 
conclusive,  but  only  a  circumstance  from  which  the  fraudulent 
intent  may  be  inferred:  Pepper  v.  Carter j  11  Mo.  543;  Roee  v. 
Brown,  11  W.  Va.  134. 

In  Cunninghnm  v.  WiUiame^  42  Ark.  170,  it  was  said  that 

Am.  St.  Bbp.,  Vol^  VIL— f 
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the  intention  must  have  been  to  put  the  property  beyond  the 
reach  of  debts  which  the  settler  intended  thereafter  to  contract, 
and  which  he  did  not  intend  to  pay,  or  had  not  reasonable  ex- 
pectation of  being  able  to  pay:  Compare  1  Am.  Lead.  Cas., 
5th  ed.,  *40  et  seq.;  Wait  on  Fraudulent  Conveyances,  c.  6; 
Bump  on  Fraudulent  Conveyances,  c.  13;  Graham  v.  Railroad 
Co,,  102  U.  8.  148;  Horbaeh  v.  HiU,  112  Id.  144;  Beads  v.  Lith 
ingstorij  3  Johns.  Ch.  497;  8  Am.  Dec.  520;  Shand  y.  Hatdeyj 
71  N.  Y.  819;  Parkman  v.  Welch^  19  Pick.  237;  Day  v.  Cooley^ 
118  Mass.  527;  Claflin  v.  Mess,  30  N.  J.  Eq.  211;  Johnson  ▼. 
Skaggs,  Court  of  Appeals  Ky.,  Jan.  1887. 

But  whether  it  be  sufficient  for  the  subsequent  creditor  to 
prove  that  the  conveyance  was  intended  to  defraud  existing 
creditors,  or  whether  he  must  prove  that  it  was  executed  as  a 
cover  for  future  schemes  of  fraud,  the  deed  under  considera- 
tion must  be  condemned.  It  was  a  voluntary  post-nuptial  set^- 
tlement  by  Norwood  upon  his  wife.  He  was  at  that  time, 
according  to  his  own  account,  largely  insolvent  as  an  indi- 
vidual, and  the  firm  of  which  he  was  a  member  was  on  the 
brink  of  ruin.  The  amount  he  settled  upon  his  wife  exceeded 
in  value  the  rest  of  his  proi>erty.  The  deed  to  the  wife  was 
never  acknowledged  before  an  officer  by  the  grantor,  until 
about  two  years  after  its  execution  and  since  the  commence- 
ment of  this  suit.  Without  acknowledgment  it  could  not  be 
recorded.  The  possession  of  the  property  and  the  concealment 
of  the  transfer  may  have  enabled  Norwood  to  obtain  a  false 
credit.  And  shortly  after  the  transfer,  his  firm  contracted  a 
a  debt  of  considerable  magnitude  to  the  plaintiflFs,  which  they 
had  no  reasonable  grounds  to  believe  they  would  be  able  to 
pay.    The  transaction  wears  the  badge  of  fraud. 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  grant  to  the  plaintiffs  the  relief  they  pray  for. 

UsB  AND  CoimioL  or  Win's  SxPABAn  PBomnr  nr  Husbahb:  I>ec» 
▼.  BaHep,  50  HI.  481;  99  Am.  Deo.  633,  and  note  536;  Fdlerr.  AkUn,  23  Wis. 
801;  99  Am.  Deo.  173»  and  note  177. 

Ir  WmE  IvTBUBTS  HKB  Fuiuxi  TO  HKR  Husbakd's  BIakaokmbnt,  and  he, 
being  a  member  of  a  bosinees  firm,  uses  snob  fonds  in  its  affitirs  without  any 
ezproM  promise  to  repay  them,  she  cannot^  on  the  rabeeqiient  insolvency  of 
the  firm,  be  regarded  aa  one  of  its  orediton,  and  as  snch  entitled  to  a  divi> 
dend  oat  of  its  assets:  Jenkins  ▼.  MkkUeUm^  68  Md.  540.  Neither  does  she 
acquire  any  daim  against  her  husband's  estate  when  he  uses  her  money,  with 
her  acquiescence,  in  his  business,  unless  at  the  time  of  receiving  or  using 
such  money  he  expressly  promised  to  repay  it:  Id.  Money  given  wife  domi- 
ciled  with  her  husband  in  Tennessee,  which  he  reduced  to  his  possession 
there,  became  his  property,  and  so  remained  after  their  removal  from  that 
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state:  Thom  ▼.  Weaiherbif,  CO  Ark.  237.  Voluntary  advanoaments  by  a  wifa 
lor  family  sapport  or  for  her  hnsband'a  nae  in  Inutneaa,  with  no  contract  to 
repay  it|  ia  not  a  valid  consideration  as  against  existing  creditors  for  a  ood^ 
v^yanoe  from  hosband  to  wife:  HoMBm  v.  Jiaaleif,  72  Iowa»  48. 

Out  vbom  Wm  to  Hubbanb  is  "Bumsuukd,  where  she  permits  him  for 
ten  years  to  manage  her  property,  receive  the  rents  and  profits^  and  expend 
the  sorplns,  without  question:  McLure  v.  La$ieaakr^  24  S.  C.  273;  58  Am. 
Rep.  2S9,  and  note  261. 

OcnrvxTAiiGB— PuBumnov  of  Fraud  ibok  RsLAXiaRaBip  or  Par* 
nsBL  — Relationship  of  the  parties  to  a  conTeyaace  is  not  of  itself  a  badge  of 
frand;  hot  it  is  a  fact  which  natorally  awakens  sospidonf  lends  greater 
weight  to  other  unfavorable  circnmstanoes,  and  renders  necessary  more  com- 
plete and  distinct  proof  of  the  consideration  and  fairness  of  the  transaction; 
Rahbutm  v.  FrcuM^  85  Tenn.  475.  If  a  debtor  buys  lands,  and  with  intent 
to  defraud  his  creditors  takes  title  in  the  name  of  a  third  person,  from  whom 
the  debtor  afterwards  obtains  a  conveyance^  and  then  conveys  a  portion  ol 
the  same  Isnd  to  his  wife  in  consideration  of  the  release  of  her  dower  in  other 
lands,  this  latter  conveyance  will  be  sustained  against  the  judgment  crodi- 
tors  both  of  the  husband  and  of  the  person  in  whose  name  the  original  dee(i 
waa  fraadulently  taken,  if  the  wife  was  ign(»ant  of  her  husband's  indebted- 
■eaa  and  of  the  fraud  under  which  he  acquired  title  to  the  land:  Ked  v.  Lor* 
hm,  83  Ahk  142;  3  Am.  St  Rep.  702.  Voluntary  post-nuptial  settlement 
upon  wife  is  presumptively  fraudulent  as  to  existing  creditors  of  her  husbandt 
and  such  setUement  of  aU  his  property  upon  wife  is  absolutely  void  as  to  hia 
cxiating  creditors  and  subsequent  bona  fdt  purchasers  from  him  without  no- 
tice: Adama  ▼.  Edgerionf  48  Ark.  419.  Husband  has  dear  right  to  prefer  his 
wife  over  his  other  creditors  at  anytime:  Cornell  v.  Gt&son,  114  Ind.  144;  5 
Am.  St  Rep.  605;  Brigham  v.  ffvbbard,  115  Ind.  474;  8imM  v.  Moore,  74 
Iowa,  497.  Conveyance  without  consideration  upon  a  secret  trust,  or  upon 
xesenration  for  benefit  of  grantor,  or  to  some  person  without  interest  therein^ 
may  be  aet  aside^  no  matter  what  intent  of  grantee  may  be:  Lyons  v.  Leahj^ 
15  Or.  8;  3  Am.  St  Rep.  133.  Where  insolvent  grantor  conveyecL  to  busi- 
ness partner,  and  partner  to  grantor's  brother,  each  conveyance  being  niad» 
without  oooaideration,  and  with  full  knowledge  of  the  facts,  and  the  grantee- 
botrowed  a  sum  of  money  on  the  property  equivalent  to  one  fourth  of  its 
▼alne^  which  he  gave  to  the  original  grantor,  to  be  used  in  paying  certain  of 
the  latter'a  creditors,  the  transactions  were  pronounced  fraudulent  and  void 
aa  against  creditors  of  the  original  grantor,  and  the  conyeyanoes  were  not 
even  allowed  to  stand  as  security  for  the  money  advanced  by  the  last  grantee: 
Id.  Where  a  husband  conveys  to  his  wife  witii  intent  to  defraud  her  father^ 
who  had  loaned  husband  laxge  sums  of  money,  supposing  him  to  be  wealthy, 
muh  conveyance  is  fraudulent,  even  though  i^e  father,  prior  to  knowledge  of 
husband's  insolvency,  requested  such  conveyance  to  be  made  to  secure  prop- 
erty to  hie  daughter:  Taiflor  v.  Branseombe,  74  Iowa,  535.  Wife  is  a  trustee 
for  husband's  creditors,  where  husband  gives  her  money  or  expends  money  on 
her  estate  to  defraud  his  creditors,  she  giving  no  consideration,  and  knowing 
of  intent  to  defraud:  Bkdr  v.  BmUh,  114  Ind.  114;  5  Am.  St  Rep.  593. 

Fraud  oanhot  u  Invkrrbd  from  Mxrb  Fact  that  Two  CoirvxTAiicia 
WKRi  BaoDOimD^  when  one  would  have  answered:  Kanee  v.  Nance,  84  Ala.. 
375;  5  Am.  St.  Rep.  378.  See  Forib  County  Bank  v.  Carter,  88  Pa.  St  440^, 
80  Am.  Dee.  494. 

Marrtsob  SRnuDfRirr,  VAunrnr  or  as  AOAisn  Husband's  Cbedttors:; 
MeniUw.  BoaU^  6  Qa.  5dS}  60  Am.  Deo.  365^  endnote  371-375;  HmigkUm^^ 
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EimghUm,  14  Ind.  506;  77  Am,  Deo.  69^  and  note;  Namee  t.  Ndnee,  84  Ala. 
S75;  6  Am.  St  Bep.  878;  KaHonalSacehangeBankr.  Wattan,  13  B.  L  91;  43 
Am.  Bep.  13;  Herrv^g  ▼.  Widchaan,  29  Oratt  628;  20  Am.  Bep.  406;  Mc- 
Cfcwan  y.  HUt,  16  S.  GL  602;  42  Am.  Bep.  660. 


Hall  v.  Laokmond. 

fBO  AMKAX^AM,  lUL  j 
ExWITTIQir  ISSUXD  WITHOUT  OFFICIAL  8XAL  MAT  BS  AjDOTDED  by  ordST  of 

court  reqnirmg  the  clerk  to  affix  the  seal,  and  the  amendment  will  hava 
relation  to  the  date  of  the  writ.  And  the  power  of  the  conrt  to  amend 
the  writ  is  in  no  way  affected  by  the  fact  tiiat  a  bond  is  given  to  atay 
prooeedingB  under  the  execution,  during  the  pendenoy  of  an  appUcatioa 
to  quash  it  for  want  of  the  aeaL 
Costs  or  Pbocbxdino  mat  bs  ADJXJvats>  against  Pabtt  Movcro  to 
Quash  W&it  pr  ExBounoy,  on  the  ground  that  it  was  iuned  witbouft 
the  clerk's  seal  thereta 


Appbal.    The  opinion  states  the  case. 

ScM  and  Janes^  for  the  qppeUanL 

A.  B.  and  R.  B.  WtUiamSf  for  the  appellee. 

CocKBiLL,  C.  J.  The  olerk  of  the  Hempstead  cirenit  ooort 
issued  execution  upon  a  judgment  rendered  in  favor  of  the 
appellee,  against  the  appellant,  without  attaching  his  seal  of 
office  to  the  writ  It  was  levied  by  the  sheriff  upon  the  ap- 
pellant's  personal  property,  but  upon  application  to  the  drooii 
judge,  %nd  the  execution  of  a  bond  under  section  2988,  Han^ 
field's  Digest,  proceedings  under  the  execution  were  stayed  un- 
til the  next  term  of  the  circuit  court,  when,  upon  the  motion 
of  the  appellee,  the  clerk  was  required  to  affix  his  seal,  and 
the  appellant's  application  to  quash  the  writ  was  thereupon 
denied. 

The  argument  of  the  appellant  is,  that  inasmuch  as  his 
proceeding  is  a  direct  attack  upon  the  writ^  the  court  erred  in 
refusing  to  quash  it;  and  to  sustain  the  position  he  cites  the 
early  cases  in  our  reports,  where  writs  without  seal  were  de- 
clared nullities. 

As  early  as  Whiting  v.  B^$,  12  Ark.  421,  and  MitekeU  ¥. 
Cofdeyy  13  Id.  414,  the  error  of  the  early  cases  was  made 
manifest,  and  the  inherent  power  of  the  courts  to  amend  their 
writs,  both  original  and  judicial,  when  defective  only  in  the 
want  of  a  seal  or  other  matter  of  form,  was  declared.  The 
doctrine  of  these  cases  has  been  often  reiterated,  both  in 
direct  and  collateral  attacks  upon  writs:  Kakn  v.  Kuhn^  44 
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Ark.  404;  Rice^  Stixj  &  Co.  y.  Dale  and  Richardson^  46  Id.  34; 
JeU  v.  Shinn^  47  Id.  873,  and  cases  cited  therein. 

The  argument  that  the  amendment  cannot  have  relation  to 
the  date  of  the  writ,  becanse  the  Bureties  in  the  bond  to  stay 
the  execution  will  be  injuriously  affected,  is  without  founda- 
tion. The  fact  that  the  writ  is  capable  of  amendment  shows 
that  it  is  not  void,  but  that  the  defect  is  cured  by  relation  to 
its  date:  Sannoner  y.  Jacobson^  47  Ark.  31;  and  "it  has  been 
held,  upon  full  consideration,  that  the  courts  have  power  to 
amend  their  process  and  records,  nctwithstanding  such  amend- 
ment may  affect  existing  rights":  jKlton  v.  Cofidd^  93  U.  S. 
163,  quoted  in  Sannoner  v.  Jacobsony  eupra.  But  what  rights 
have  the  sureties  in  the  injunction  bond  that  are  affected  by 
the  amendment?  They  knew,  or  are  x>resumed  to  have  known, 
that  if  they  did  not  lend  their  aid  in  interfering  with  the  exe- 
cution of  the  writ,  it  would  prove  effective  to  the  plaintiff  in 
the  execution  in  holding  the  property  levied  upon;  and  they 
executed  the  bond  with  the  knowledge  that  the  court  might, 
if  a  proper  case  was  presented,  exercise  its  power  of  amend- 
ment. The  execution  of  a  bond  by  them  could  not  defeat  the 
power.  The  appellant  has  only  to  return  to  the  sheriff  the 
property  released  by  the  bond,  to  relieve  his  solicitude  about 
his  sureties. 

It  is  contended  that  the  costs  of  the  application  to  quash 
the  writ  should  have  been  adjudged  against  the  plaintiff  in 
{he  execution  when  the  amendment  was  made.  The  court 
may  impose  terms  when  it  sees  fit,  upon  the  allowance  of  an 
amendment.  It  declined,  in  this  case,  to  do  so.  It  was  the 
fEiult  of  the  clerk,  and  not  of  the  appellee,  that  the  seal  was 
not  attached  to  the  writ,  and  the  court  might  have  caused  the 
.  amendment  without  waiting  for  the  suggestion  to  come  from 
the  appellee:  Kahn  v.  Kuhn^  supra.  The  defect  did  not  affect 
any  substantial  right  of  the  appellant;  the  stay  of  the  execu- 
tion was  unnecessary,  and  was  for  his  benefit,  and  it  was  not 
an  abuse  of  discretion  to  adjudge  the  costs  against  him. 

Affirmed.  

BZBOonov  XAT  BS  Amxhdid  in  matters  of  form  and  aa  to  elerioal  errors 
and  omiaaionay  bat  it  cannot  bo  amended  aa  to  matteza  of  aabatanco:  Blanks 
▼.  EedOT^  24  Ark.  496;  88  Am.  Deo.  780;  and  see  Durham  v.  HetUon,  28  III. 
SG4;  81  Am.  Deo.  275,  and  note;  Hunt  v.  Loucka,  S8  Gal.  372;  99  Am.  Dec. 
404;  McCwrmkk  T.  Wheeler,  36  HL  114;  85  Am.  Deo.  388. 

Waxi^ov  EzBOunoN  mat  bx  Amsndbd,  where  it  has  no  seal,  by  the  court's 
ardsring  the  aeal  to  be  affixed:  ConoUh  y.  8iate  Bamk^  18  Wis.  660;  8G  Am 
Dec  763. 
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St.  Louis,  Iron  Mountain,  and  Southern  Rail- 
way V.  Harper. 

Dbpobitioh  ov  Wmran  Ocwvicr*u  or  Mvxdkr  mm  It  wai  Takbv  1m* 
comes  Inoompetent  by  his  ooaviotioii,  and  osnnot  be  admitted  after  lib 
ezeontion,  alihoiij^  it  waa  read  en  a  fonnor  trial  had  beftee  Ids  oqa- 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Dodge  and  JohMon^  for  the  appellant 

J.  D.  Cookf  afui  A.  B.  and  R,  B.  WiUiamBj  for  the  appellee. 

OocKBiLL,  C.  J.  Harper  recovered  judgment  against  the 
railroad  for  a  personal  injury,  but  on  appeal  to  this  court  it 
was  reversed  and  a  new  trial  ordered:  44  Ark.  624.  Deno 
Casat's  deposition  was  read  on  the  first  trial,  and  the  verdict 
was  based  in  the  main  upon  that  evidence.  The  deposition 
had  been  taken  while  Casat  was  confined  in  the  Pulaski 
County  jail  on  a  charge  of  murder.  On  the  second  trial  the 
defendant  objected  to  the  use  of  Casat's  testimony,  upon  the 
ground  that  since  the  first  trial  he  had  been  convicted  of  a 
capital  o£fense.  The  production  of  the  record  of  conviction  was 
waived,  and  it  was  agreed  that  Casat  had  been  convicted  of 
murder  in  the  first  degree  in  the  Pulaski  circuit  court,  and 
executed  since  the  first  trial.  The  court  permitted  the  depo- 
sition to  be  read  as  evidence  to  the  jury,  the  verdict  was  for 
the  plaintiff,  and  the  company  appealed. 

The  question  is.  Did  the  court  err  in  receiving  Casat's  tes- 
timony? If  Casat  had  been  offered  as  a  witness  after  his 
conviction,  his  testimony  could  not  have  been  received.  The 
conviction  rendered  him  infamous,  and  disqualified  him  to 
testify:  Mansfield's  Digest,  sec.  2859;  Werner  v.  StaU^  44  Ark. 
122.  But  as  he  was  a  competent  witness  when  the  deposition 
was  taken,  it  is  argued  that  a  subsequent  conviction  could  not 
render  his  previous  testimony  incompetent  All  depositions  in 
actions  at  law  are  taken  de  benne  esse, — that  is,  subject  to  the 
contingency  of  the  witness  not  being  able  to  attend  court  at 
the  trial:  Mansfield's  Digest,  sees.  2926,  2921.  If  it  is  shown 
at  the  trial  that  the  witness  is  not  embraced  in  one  of  the  ex- 
cepted classes  at  that  time,  the  deposition  is  excluded,  and  the 
witness  must  be  called  for  oral  examination.  If  he  is  within 
the  contingency  provided  by  the  statute,  the  deposijion  is 
taken  in  lieu  of  the  witness.    The  status  at  the  trial  governs 
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the  question  of  competencjr:  Weeks  on  Depositions,  sec.  515; 
FiOden  v.  LalUna,  6  Abb.  Pr.,  N.  8.,  342;  OUver  y.  Moore,  12 
Heifik.  482;  Webster  y.  Mann,  56  Tex.  119;  42  Am.  Rep.  688; 
for  in  contemplation  of  law  the  deposition  is  the  witness:  Jone» 
V.  Seott^  2  Ala.  58;  and  the  witness  is  presumed  to  testify  when 
the  deposition  is  used:  Park  v.  Lock,  48  Ark.  133;  Quick  y. 
Brooks,  29  Iowa,  485;  Fagin  y.  Cooley,  17  Ohio  St.  51. 

If  Casat  had  been  liying  at  the  time  of  the  trial,  his  depo- 
sition would  haye  been  incompetent,  because  he  was  infamous, 
and  could  not  himself  testify.  The  question  was  directly 
ruled  in  Webster  y.  Mann,  56  Tex.  119.  See,  too,  Le  Baron  y. 
Crtmbie,  14  Mass.  237. 

To  hold  otherwise  would  be  to  make  the  circumstance  of 
the  whereabouts  of  a  witness  on  the  day  of  trial  the  test  of  the 
admissibility  of  his  testimony.  If  the  witness  be  present  at 
the  trial,  his  deposition  cannot  be  used,  because  he  may  be 
examined  orally  in  court;  but  the  witness  cannot  testify  then 
because  of  his  infamy.  Depositions  are  not  taken  to  preserve 
testimony  against  the  contingency  of  witnesses  being  conyicted 
of  in£amous  o£fenses.  The  question  now  presented,  if  raised 
in  Casat's  lifetime  after  conyiction,  would  haye  been  as  to  the 
competency  of  the  witness,  and  not  as  to  his  whereabouts^ 
Fagin  y.  Cooley*s  Adm\  supra. 

Does  the  fact  of  his  death  alter  the  case?  It  is  a  genera) 
rule  that  when  a  witness  has  been  examined  in  a  cause  and 
dies,  eyidence  of  what  he  swore  on  the  former  trial  is  admis- 
sible in  a  subsequent  one.  But  Casat  was  dviliter  mortuus  afr 
far  as  giying  eyidence  in  court  was  concerned,  before  his  exe- 
cution; and  unless  his  ciyil  death  would  heye  rendered  the 
deposition  preyiously  taken  admissible  as  eyidence  by  analogy 
to  the  proof  of  what  a  deceased  witness  swore  at  a  former  trial 
it  is  inadmissible  since  his  death. 

The  point  directly  decided  in  Le  Baron  y.  Crombie,  supra^ 
was,  that  incompetency  arising  from  conyiction  of  an  infamoub 
crime  would  not  ayail  to  let  in  secondary  eyidence  as  in  case 
of  death. 

Eyidence  of  what  an  absent  witness  swore  at  a  formov 
trial  is,  says  Professor  Greenleaf,  ''open  to  all  the  objectiona 
which  might  be  taken  if  the  witness  were  personally  present": 
1  Greenl.  Ey.,  sec.  163.  Measured  by  this  rule,  the  depo- 
Bition  was  not  admissible  in  any  eyent  while  the  witness  liyed. 
It  is  difiScult  to  appreciate  the  argument  that  death  could 
render  the  testimony  competent.     Hanging  a  conyicted  felon 
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aflfords  no  reason  for  admitting  hie  previouB  inoompetent 
testimony.  It  is  said  in  House  y.  Campf  82  Ala.  649,  thai 
'Hhe  party  against  whom  the  testimony  of  a  deceased  witness 
in  a  former  trial,  or  in  a  former  investigation,  is  oflTered,  is 
allowed  to  make  every  objection  which  could  be  made  if  the 
witness  were  in  life,  and  personally  offered  for  the  first  time.** 
See,  too,  Crary  v.  Sprague^  12  Wend.  41;  27  Am.  Dec.  110. 

It  is  the  tendency  of  modem  legislation  to  allow  objections 
to  witnesses  to  go  to  their  credit  only,  leaving  the  witness  com- 
petent to  testify;  but  it  is  the  province  of  the  courts  to  ad- 
minister the  law  as  they  find  it.  It  was  error  to  admit  the 
testimony  of  Casat,  and  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  triaL 


DnQVALmQATiDir  AS  WiTHias  BT  Tmuasr,  oonTiotiom  in  aaollier  iteto: 
Btttie  ▼.  Foiey,  16  Key.  64;  37  Am.  Eep.  468;  NaL  Trutl  Co.  t.  GUawn,  TJ 
K.  Y.  400;  83  Am.  Bep.  632. 

Undxr  Statutb  DiBQUALnmNo  AS  WiTNSBs  Akt  Pkbsoh  Who  *'  shall 
upon  oonviction  be  adjudged  guilty  of  perjury,"  a  penon  is  not  rendered  in- 
oompetent by  a  verdict  of  guilty  alone,  but  sentence  must  have  been  pro> 
Dounoed:  Blai^fltB  y.  People^  69  K.  Y.  107;  26  Am.  Bep.  148. 

Embezzlbkbkt  or  OonnTT  Fusss  bt  Tax  Oollbotob  is  not  sa  infamons 
crime,  although  punished  as  such,  and  does  not  exclude  the  offender  as  a  wit* 
nesa,  even  while  undergoing  sentence;  SehuylkiU  ComUy  t.  CopUif,  67  Ptk  St^ 
386;  6  Am.  Eep.  441. 

Impbachino  WmrsBs  bt  PBoymo  Ck>NnonoB  or  Intaicovs  OBnat 
Allen  y.  States  28  Ga.  896;  73  Am.  Dea  760,  and  note  776;  Bartholomemr. 
People,  104  DL  601;  44  Am.  Bep.  97.  In  Kentucky  all  persons  are  oonq^ 
tent  witnesses  who  are  not  excluded  by  section  8,  arttde  8^  chapter  29,  of 
General  Statutes.  Hence  one  conyicted  of  grand  larceny  is  competent  as  a 
witness:  Oommonweaith  y.  MeOuirtp  84  Ky.  67. 

ErrBOT  or  Pabdon  to  Bbsxobb  Wixnbss  to  Oohpbtbhoti  See  HoMStf  ▼• 
iSfttf^  24Tex.  App.  73;  6  Am.  St.  Rep.  876,  and  note  878. 
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ISO  Abkaksas,  »ft.J 
VBBDOB'or  LaKD    dobs  VOT  LoBB  OB  WAiyB  BIS  LiBH  THBBBOV  BT  TaH- 

ZNO  KoTBS  from  his  yendee  for  the  unpaid  purchase-money,  and  after- 
wards obtaining  thereon  a  personal  judgment  at  law,  where  the  deed 
executed  by  him  aud  accepted  by  the  yendee  resenred  a  spedflc  lion  to 
secure  such  purchase-money. 
BuBBOOATioH  or  Co-FUBOHASBB  or  Laxtd. — Where  two  persons  purchase 
land  jointly,  giying  their  joint  note  for  the  unpaid  purchase-money^ 
secured  by  a  lien  reseryed  in  the  deed,  and  one  of  them,  to  protect  his 
own  share,  is  compelled  to  pay  the  whole  amount  of  the  note,  he  will  be 


Hot-  1887.J  Dowdy  v.  Blakb.  89 

snbrogAtad  to  the  Tvador's  flecoiity,  and  majenfflcoa  his  right  toro- 
imbnnemmt  agaixist  his  oo-puchasery  or  the  hitter's  yendes^  who^  altar 
partition,  bays  with  notice  of  the  enonmbranoet 

Appeal.    The  opinion  Btates  the  case. 

/.  W.  JJotiM,  for  the  appellant. 

X  /.  PindaU  and  C.  W.  Frazier^  for  the  appellee. 

CocKRiLL,  J.  Blake  and  Todd  porchaaed  a  tract  of  land 
in  Desha  County  from  Treadwell,  in  1869,  for  eleven  thousand 
dollars,  Todd  paying  five  thousand  dollars  of  the  purchase 
price  at  that  time.  They  executed  their  notes  for  the  deferred 
payments  of  purchase-money,  and  their  grantors  reserved  a 
lien  upon  the  lands  sold  to  secure  the  payment.  In  1871 
Tieadwell  brought  stdt  in  Tennessee  against  Blake  and  Todd 
to  recover  a  balance  of  two  thousand  dollars,  and  interest, 
which  be  claimed  was  due  him  on  the  purchase.  The  de- 
fendants resisted  the  suit,  and  succeeded  in  reducing  the 
amount  claimed,  but  judgment  was  rendered  against  them 
for  $1,607.27,  with  interest,  and  costs  of  suit  Execution  is- 
sued against  the  defendants  upon  this  judgment,  and  Blake 
was  compelled  to  satisfy  it.  This  was  in  February,  1876.  In 
the  mean  time,  Blake  and  Todd  had  a  settlement  of  their 
affidrs,  adjusted  the  burden  of  the  unpaid  TreadweU  debt 
equally  between  them,  agreed  in  writing  upon  a  partition  of 
the  lands,  and,  without  executing  deeds  to  carry  the  partition 
into  effect,  each  entered  into  the  possession  of  his  separate 
share.  After  this,  Todd  executed  a  deed  of  trust  upon  the 
lands  set  apart  to  him  to  secure  a  debt  he  owed  Dowdy,  re- 
citing in  the  deed  that  the  lands  were  "free  from  encum- 
brance, except  a  small  balance  for  the  purchase-money.'' 
This  was  intended  by  Todd,  and  understood  by  Dowdy  and 
the  trustee  named  in  the  mortgage,  to  refer  to  the  purchase- 
money  due  TreadweU,  the  payment  of  which  Todd  and  Blake 
were  then  contesting  in  the  Tennessee  litigation.  Todd  made 
default  in  the  payment  of  his  mortgage  debt,  and  the  trustee 
named  in  the  mortgage  advertised  the  land  for  sale,  in  accord- 
ance with  the  power  conferred  by  the  deed.  His  advertise- 
ment of  sale  contained  the  statement  that  he  would  sell  the 
land  "subject  to  a  balance  of  $865,  or  thereabouts,  of  pur- 
chase-money." Dowdy  became  the  purchaser  at  the  trustee's 
sale  in  March,  1876,  to  satisfy  his  debt.  This  present  suit 
was  commenced  in  December  of  the  same  year,  by  Blake 
against  Dowdy,  to  subject  the  lands  purchased  by  the  latter 
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from  Todd  to  the  payment  of  one  half  of  the  Treadwell  judg- 
ment. The  court  below  granted  the  plaintiff  the  relief  he  de- 
sired. Dowdy  has  appealed.  His  cooneel  Bubmite  that  the 
questions  which  arise  are,  Did  Treadwell,  the  original  Tendor, 
have  a  lien  on  the  lands  in  controversy  when  Blake  dis- 
charged the  execution  against  Todd  and  himself?  and  if  so^ 
can  Blake  be  subrogated  to  Treadwell's  security,  and  enforce 
it  for  any  part  of  the  amount  so  paid  against  the  lands  in  th» 
hands  of  Dowdy,  Todd's  vendee? 

The  reservation  of  a  specific  lien  in  the  deed  executed  by 
Treadwell  to  Todd  and  Blake  to  secure  the  purchase-money 
thereafter  to  be  paid  for  the  land,  and  the  acceptance  of  the 
deed  by  the  grantees,  created  an  equitable  mortgage:  JSofrtn- 
$<m  V.  TToodsofi,  83  Ark.  807;  Ober  v.  OaUagherj  93  U.  S.  199; 
8  Pomeroy's  Eq.  Jur.,  sees.  1255  et  seq.;  and  the  security  was 
not  waived  or  lost  by  reason  of  the  fact  that  the  vendor  took 
notes  from  his  vendees  for  the  unpaid  purchase-money,  and 
afterwards  sued  at  law  and  obtained  judgment  in  personam 
against  them  thereon:  Richardson  v.  Oreen^  46  Ark.  267. 
Treadwell's  security  was  intact  when  Blake  paid  the  debt 
If  Todd  had  not  parted  with  his  interest  in  the  land,  would 
Blake  be  subrogated  to  TreadwelFs  right  to  resort  to  it  for  the 
repayment  of  any  part  of  the  purchase-money?  In  Bispham's 
Principles  of  Equity,  it  is  said  to  be  the  rule  that  the  right  of 
subrogation  does  not  exist  "between  parties  who  are  equally 
bound, — as,  for  example,  copartners,  co-obligors,  and  co-con- 
tractors": Sec.  837.  The  same  doctrine  is  stated  in  terms 
almost  as  broad  by  the  annotators  of  the  Leading  Cases  in 
Equity:  Bering  v.  Earl  of  Winchelsea,  vol.  1,  pt.  1, 147;  Aid- 
rich  V.  Cooper,  vol.  2,  pt.  1,  281;  and  in  EngUs  v.  Engles^  4 
Ark.  286,  38  Am.  Dec.  87,  the  rule,  as  thus  announced,  seems 
to  have  been  followed  by  this  court  in  a  case  where  one  co- 
purchaser  had  paid  more  than  his  share  of  the  purchase- 
money,  though  the  attention  of  the  court  in  that  case  was  not 
directed  to  the  doctrine  of  subrogation. 

The  broad  statement  of  the  rule  as  given  above  cannot  be 
said  to  be  generally  sustained  by  the  adjudicated  cases,  and 
much  authority  qualifying  if  not  denying  it,  at  least  as  fieur  as 
co-obligors  are  concerned,  might  be  quoted.  Thus  in  the  case 
of  Pratl  V.  Lawj  9  Crancb,  456,  5  Wheat.  429,  three  persons 
mortgaged  their  joint  property  to  indemnify  the  drawer  of 
bills  of  exchange  drawn  for  their  mutual  accommodation; 
sold  the  bills,  and  divided  the  proceeds  equally  among  them- 
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BelTOBy  each  agreeing  to  pay  one  third  of  the  amount  if  the 
bOlB  Bhonld  be  retomed  protested;  they  were  so  retamed,  and 
Oreenlea^  one  of  the  three  mortgagorSi  paid  the  whole  debt 
The  question  arose  between  the  assignee  in  bankruptcy  of 
Oreenleaf  and  one  who  had  acquired  title  to  the  interest  of  the 
other  two  mortgagors  in  the  mortgaged  property  by  purchase 
at  sheriff's  attachment  sale  after  the  bills  had  been  taken  up 
by  Greenleafl  It  was  argued  there,  as  here,  that  payment  by 
one  of  the  co-obligors  discharged  the  mortgaged  (see  page  482), 
but  the  court  held  that  a  two-thirds  equitable  interest  in  the 
mortgage  passed  to  the  mortgagor  who  discharged  the  debt, 
and  that  the  assignee  succeeded  to  it,  and  could  enforce  it 
against  the  land  in  the  possession  of  the  subsequent  purchaser. 
The  court  say:  "  Had  these  bills  not  been  taken  up,  and  the 
holier  prosecuted  all  the  drawers  and  indorsers  to  insolvency, 
there  can  be  no  doubt  that  the  holder  would  have  been  enti- 
tled to  charge  the  mortgaged  premises,  in  equity,  with  the 
payment  of  the  bills.  But  what  difference  is  there,  in  equity, 
between  the  case  of  any  other  holder  of  these  bills  and  that  of 
Greenleaf,  who,  liable  equitably  only  for  one  third,  was'  com- 
pelled to  take  up  the  whole,  and  did  it  with  his  own  funds? 
It  consists  only  in  this:  that  the  one  becomes  creditor  for  the 
whole;  the  other  only  for  two  thirds." 

It  is  not  difficult  to  dispose  of  the  question  now  under  con- 
sideration when  the  relation  of  the  parties — that  is,  of  Todd 
and  Blake — is  understood.  A  joint  note  having  been  given 
by  them  to  the  vendor  for  the  purchase-money,  they  were  prin- 
cipal debtors  in  their  relation  to  him,  and  were  jointly  and 
severally  bound  to  him  for  the  whole  amount.  But  the  pur- 
chase was  made  for  their  equal  benefit.  The  land  was  to  be 
shared  equally  between  them,  and  the  implication  of  law,  in 
the  absence  of  an  agreement  to  that  effect,  is,  that  they  in- 
tended to  adjust  the  burden  of  the  purchase  in  like  proportion. 
This  is  upon  the  maxim.  Qui  untii  commodwn  eentire  debet  et 
enus.  The  obligation  between  themselves  was  therefore  that 
each  should  discharge  one  half  the  burden,  and  each  become 
the  surefy  of  the  other  to  the  extent  of  the  debt  which  the 
other  was  to  pay:  MeOee  v.  RtueeUj  49  Ark.  104;  Owen  v.  ifo- 
Geeheej  61  Ala.  440;  Aelerman^e  Appeal^  106  Pa.  St.  1;  DeitZ" 
ler  V.  MiMevy  87  Id.  82;  Crafts  v.  Jfo«,  4  N.  Y.  604;  CMpman 
V.  Jfonia,  20  Cal.  130;  GoodaU  v.  Wentworth,  20  Me.  322; 
FleUher  v.  Grovevj  11  N.  H.  868;  85  Am.  Dec.  497;  Stokes  v. 
Hodges^  11  Rich.  Eq.  135;  Sheldon  on  Subrogation,  sec.  169, 
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Now,  when  one  in  the  situation  of  a  surety  pays  the  debt  of 
him  who  is  primarily  liable,  equity  puts  him  in  the  place  of 
the  creditor  whose  debt  he  has  discharged,  and  gives  him  the 
benefit  of  the  securities  which  the  creditor  has  obtained  from 
the  principal  debtor.  Though  no  assignment  of  the  security 
is  actually  made,  equity  treats  it  as  having  been  done:  Newton 
V.  Fieldy  16  Ark-  232. 

"The  principle  is  a  general  one,"  says  Mr.  Bispham,  "and 
will  apply  in  every  instance  (except  in  the  case  of  a  mere 
stranger)  where  one  man  has  paid  a  debt  for  which  another 
is  liable.'^  It  is  eminently  calculated  to  do  exact  justice  be- 
tween persons  who  are  bound  for  the  performance  of  the  same 
duty  or  obligation,  and  is  therefore  much  encouraged  and  pro- 
tected": Principles  of  Equity,  sees.  836,  837. 

"It  is  a  mode,"  says  Judge  Strong  in  McCormich  v.  Irwin^ 
85  Pa.  St.  Ill,  "which  equity  adopts  to  compel  the  ultimate 
discharge  of  the  debt  by  him  who  in  good  conscience  ought  to 
pay  it,  and  to  relieve  him  whom  none  but  the  creditor  could 
ask  to  pay,"  and  it  is  not  confined  to  cases  of  strict  suretyship: 
Schoonover  v.  AlleUj  40  Ark.  136. 

From  these  statements  of  the  general  principles  of  subro- 
gation, it  seems  clear  that  one  co-purchaser  who  has  paid  a 
part  of  the  common  obligation  which  the  other  in  good  con- 
science ought  to  have  paid,  and  for  which,  as  between  them- 
selves, he  is  primarily  liable,  would  be  substituted  to  the  rights 
of  the  creditor  in  order  that  injustice  might  not  be  done.  But 
we  are  not  without  analogous  cases  to  sustain  the  position. 

The  equity  of  subrogation  springs  out  of  the  right  to  con- 
tribution, and  is  only  one  of  the  means  by  which  that  right 
is  enforced:  Bispham's  Equity,  sec.  835.  The  cases  recogniz- 
ing the  right  to  contribution  are  therefore  in  point  The  right 
of  contribution  between  co-purchasers  has  been  frequently 
recognized  and  enforced:  Owena  v.  McGeehee^  and  other  cases 
tapra.  As  direct  authority  upon  the  question,  we  quote  from 
the  opinion  in  the  case  of  Ackemuvn!9  Appeal^  106  Pa.  St.  1: 
"In  Oearhart  v.  Jordan,  11  Id.  825,  it  was  held  that  thd  rule 
[as  to  subrogation]  embraces  purchasers  in  common  of  an 
estate  bound  by  a  joint  lien;  as  between  themselves,  the  pur- 
part of  each  is  liable  to  contribute  only  its  proportion  of  the 
common  burden,  and  beyond  this  is  to  be  regarded  simply  the 
surety  of  the  remaining  purparts.  In  this  respect  they  are  to 
be  treated  as  the  several  estates  of  joint  debtors,  one  being 
surety  of  the  other;  and  if  the  purpart  of  one  is  caUed  upon 
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to  pay  more  than  its  due  proportion^  the  tenant  or  his  lien 
creditors,  npon  the  principle  settled  in  Fleming  y.  Beaver^  2 
Rawle,  128,  19  Am.  Dec  629,  Crofi  v.  Moore^  9  Watts,  451, 
and  Neff  ▼.  Miller^  8  Pa.  St  347,  is  entitled  to  stand  ia  the 
place  of  the  satisfied  creditor  to  the  extent  of  the  excess,  which 
ought  to  have  been  paid  out  of  the  other  shares."  The  doc- 
trine of  Oearhart  v.  Jordan^  supra,  was  recognized  in  the  late 
case  of  Wat8on^8  Appeal^  90  Pa.  St.  426,  where  it  was  said  by 
Hercur,  J.:  ''As  between  two  mortgagors  of  land  held  by  them 
as  tenants  in  common,  and  third  persons,  each  mortgagor  is 
liable  for  the  whole  sum  secured  by  the  mortgage;  but  as  be- 
tween themselves,  each  is  liable  for  one  half  only;  as  to  the 
other  hall^  each  is  surety  for  the  other." 

In  Simpson  v.  Oardiner^  97  IIL  237,  where  two  persons  pur- 
chased land,  receiving  a  deed  therefor,  not  in  severalty,  but 
to  them  in  common,  gave  their  joint  notes  for  the  unpaid  pur- 
chase-money, secured  by  their  joint  mortgage  on  the  entire 
tract,  and  one  of  them  was  compelled  to  pay  the  whole 
amount  of  the  notes  and  interest  to  save  his  own  share  of  the 
land,  it  was  held  that  the  party  so  paying  ofiT  the  encum- 
brance was  entitled  to  contribution,  and  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  to  enforce  the  lien  of  the 
mortgage  as  to  the  money  paid  above  his  own  proper  share. 
To  the  same  effect  are  Williams  v.  Perry,  20  Ind.  437,  83  Am. 
l>ec.  327,  and  Fisher  v.  DiUany  62  lU.  879. 

For  the  purposes  of  subrogation  there  is  no  difference  be- 
tween a  vendor's  lien  by  reservation  in  the  deed  and  the 
mortgage  given  back  by  the  vendee  to  secure  the  purchase- 
money:  3  Pomeroy's  Equity,  sees.  1255  et  seq.  The  IlliDois 
and  Indiana  cases  cited  are  therefore  directly  in  point.  The 
case  of  a  joint  mortgage  by  tenants  in  common  is  also  analo- 
gous, and  in  such  cases  it  is  held  that  if  one  of  the  tenants 
pays  off  the  whole  debt,  the  lien  of  the  mortgage  is  preserved 
as  against  his  defaulting  co-tenants  to  reimburse  him:  Shel- 
don on  Subrogation,  sees.  2, 172, 173,  and  cases  cited. 

It  follows  that  Blake's  equity  was  perfect  as  against  Todd. 
Does  Dowdy,  his  vendee,  stand  in  a  better  position?  "Where 
the  right  of  subrogation  exists  as  against  a  principal  debtor, 
it  may  also  be  enforced  against  one  claiming  under  him  as  a 
purchaser  with  notice":  White  and  Tudor's  note  to  Aldnch  v. 
Cooper^  2  Lead.  Cas.  Eq.,  pt.  1,  280. 

Dowdy  purchased  with  notice.  Aside  from  being  charged 
with  constructive  notice  of  the  purchase-money  encumbrance 
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by  the  reservation  of  the  lien  in  Treadwell's  deed  to  Todd  and 
Blake,  which  is  a  link  in  his  chain  of  title,  and  was  also  of 
record,  before  he  acquired  an  interest  in  the  land,  the  deed  of 
trust  under  which  he  acquired  his  title  recites  that  the  land 
was  then  subject  to  the  payment  of  a  balance  due  from  his 
vendor  for  the  purchase-money.  He  knew  of  the  pendency 
of  the  Tennessee  suit  to  recover  of  Todd  and  Blake  the  amount 
then  due  on  that  account.  His  claim  is,  that  when  he  pur- 
chased at  the  trustee's  sale  he  supposed  the  lien  had  been 
discharged  by  the  payment  made  on  the  Tennessee  judgment. 
It  is  not  probable  that  Dowdy  believed  this  to  be  true,  for  we 
find  the  trustee  then  advertising  to  sell  the  land,  subject  to  a 
lien  for  the  purchase-money,  equal  in  amount  to  about  one 
half  of  the  Tennessee  judgment.  As  the  trustee  makes  the 
sale  in  such  cases  at  the  request  of  the  beneficiary,  and  ordi- 
narily acts  under  his  advice,  it  is  most  probable  that  the  state- 
ment contained  in  the  notice  of  sale  was  made  with  Dowdy's 
acquiescence.  But  the  proof  does  not  show  that  he  knew  of 
it,  and  if  we  concede  that  the  trustee  exceeded  his  authority 
in  advertising  that  he  would  sell  the  land  subject  to  the  spe- 
cific amount  named  as  a  lien,  it  does  not  relieve  Dowdy.  It  is 
charged  in  the  complaint  and  admitted  in  the  answer  that  at 
the  time  of  the  partition  between  the  purchasers  an  adjust- 
ment of  the  burden  of  the  purchase  price  was  made,  and  that 
it  was  then  agreed  between  them  that  the  residue,  whatever 
the  result  of  the  suit  then  pending  between  them  and  Tread- 
well  might  bo,  should  be  borne  equally.  This  occurred  before 
Dowdy's  deed  of  trust  was  executed.  Nothing  thereafter 
transpired  to  deceive  or  mislead  him.  We  are  not  informed 
that  either  the  judgment  record  or  record  of  the  reserved  lien 
in  the  deed  had  been  canceled  or  in  any  manner  satisfied. 
Both  must  have  warned  Dowdy  that  the  lien  was  still  subsist- 
ing. If  he  was  informed  that  one  of  the  parties  to  the  judg- 
ment, without  knowing  which,  had  paid  the  amount  of  the 
recovery  to  the  judgment  creditor,  he  was  not  justified  in  sup- 
posing that  the  lien  was  extinguished,  because  he  is  charged 
with  knowledge  that  equity  would  preserve  the  encumbrance 
if  the  payment  was  made  by  Blake  to  protect  him  from  loss 
by  reason  of  paying  Todd's  share.  Blake's  obligation  to  dis- 
charge the  encumbrance  was  not  altered  by  the  substitution  of 
Dowdy  for  Todd. 

The  case  of  Clark  v.  Warren^  66  6a.  676,  is  relied  upon  by 
Ibe  appellant  to  sustain  the  position  that  one  co-purchaser  is 
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morally  and  equitably  bounjl  to  pay  off  and  discharge  the 
mortgage  debt  for  the  protection  of  the  vendee  of  the  other 
co-purchaBer.  That  case  seems  to  belong  to  the  class  refusing 
to  extend  the  doctrine  of  subrogation  to  co-obligors.  If  that 
is  not  the  meaning  of  the  case,  it  is  authority  to  the  point 
stated.  But  we  cannot  assent  to  the  proposition  that  one  of 
two  co-purchasers  who  stand  upon  the  same  footing  has  the 
power  to  clothe  his  vendee,  who  is  in  the  full  knowledge  of 
all  the  facts,  with  a  better  garb  than  invests  his  own  rights, 
thereby  increasing  the  burden  of  his  co-owner  without  fault  on 
the  part  of  the  latter. 

If  we  regard  Todd  as  Blake's  principal,  and  the  land,  after 
the  sale  to  Dowdy,  as  his  surety,  the  failure  to  sue  Todd  before 
bis  adjudication  as  a  bankrupt,  which  occurred  at  an  unknown 
day  in  1876,  did  not  release  the  land:  Hatohina  v.  Mima,  86 
Ark.  145;  38  Am.  Rep.  30. 

It  does  not  appear  from  the  bill,  as  the  appellant  assumes, 
that  Dowdy  became  the  purchaser  of  a  part  only  of  the  Todd 
land,  or  that  Todd  is  still  the  owner  of  a  part  If  there  could 
have  been  a  marshaling  of  assets,  and  Dowdy  desired  it,  he 
should  have  brought  the  proper  parties  before  the  court,  and 
adopted  the  ordinary  means  to  effect  that  result:  Ringo  v. 
Woodruffy  43  Ark.  469.  He  made  no  effort  in  any  form  to  do 
80,  and  the  objection  now  comes  too  late. 

Affirmed.  

Vendor's  Lisn,  Waiykr  of:  See  Baum  ▼•  Qrigfbff^  21  GaL  172;  SI  Am. 
Dec  153^  and  note  156;  Hayn  v.  Horine,  12  Iowa,  61;  79  Am.  Dea  618;  ^ti- 
dnu  V.  (kteman^  82  CI.  26;  25  Am.  Rep.  289;  Kmdriek  y.  Bgglesion,  56  Iowa, 
128;  41  Am.  Bep.  90;  WiUis  v.  Oay,  48  Tex.  463;  26  Am.  Bep.  328.  The  lien  ia 
not  affeoted  by  the  substitntion  of  other  notes  in  lieu  of  those  first  given: 
Helm  ▼.  Weaver,  69  Tex.  143.  While  the  assignee  of  a  note  secured  by  a 
▼eodor's  lien  may  enforce  it  against  the  land,  the  rule  is  otherwise  if  the  note 
was  eeonred  by  an  express  lien,  and  has  been  permitted  to  become  barred  by 
tlie  Btatate  of  limitations:  Stefhene  v.  McUhews't  Hein,  69  Id.  341. 

BuBDBV  or  PBOvnro  Waiver  of  Vsndor'b  Lax,  as  between  vendor  and 
porchaser,  is  oast  on  the  latter:  Haifs  v.  Horine^  12  Iowa,  61;  79  Am.  Dea 
618;  CrwmpU>n  v.  PrvMse,  83  Ala.  246;  3  Am.  St  Rep.  718. 

SuBSOOATiOK,  Who  Entitlxd  to:  Fwtt^  OUCcmpawf^B  AppeaU,  118  Pa.  St 
138;  4  Am.  St  Rep.  584,  and  note  688;  Feara  v.  Albea,  69  Tex.  437;  6  Am. 
St  Rep.  78,  and  note  85;  Motier^a  appeal,  66  Pa.  St  76;  93  Am.  Dec  783, 
and  note  789.  If  the  vendor  transfers  the  unpaid  notes  given  for  the  pur- 
chase price,  and  also  oonveys  the  land  to  the  same  person,  the  latter  becomes 
aabrogated  to  the  rights  and  remedies  of  the  vendor:  Crafta  v.  Daugherdy,  69 
Tex.  477. 

OvB  Lehduto  Momxt  to  RncoTB  Lnn  ov  "Lmjxd  is  not  thereby  sabro- 
gated  to  the  rights  of  the  lienor  agpinst  the  land:  Price  v.  Ckmrtney,  87  Mow 
887;  66  Am.  Eep.  453. 
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Brandon  v.  Moobil 

rW  ABEAJItAI»  SC.J 

LiTT  ov  Atxaohiiiht  ov  Laud  Claimmd  am  Homsnup  Cbbjltu  Lmr 
THBRSOHy  under  tlia  Arkwniai  act  of  1862;  and  this  Uan,  onlaM  wwnd 
by  laches  on  tlia  part  of  the  judgment  oreditor,  ma j  bo  enforoed  by  hia 
when  the  hemeetead  right  oeaiBi.  Saehlienkaaparurtothatoiaaab* 
aeqvent  Borl9^^ 

Bjbctmbht*    The  qpinioa  ntates  the  case. 

Tappan  and  Hbmor,  and  MeChdloeh  and  MeOvUoekf  tot  the 
appellantB. 

Palmer  and  NiehoUf  fbr  the  appellee. 

CocKBiLL,  C.  J.  The  appellees,  who  are  plaintifb  in  fhii 
action  of  ejectment  to  recoyer  poeeeesion  of  the  land  hi  con- 
troversy, derive  their  title  from  a  purchase  at  execution  sale. 
The  action  was  against  the  appellant,  who  was  in  possession 
hy  virtue  of  a  purchase  made  at  a  trustee's  sale  under  a  mort- 
gage with  power  to  sell,  executed  by  the  judgment  debtor  after 
the  levy  of  plaintiflb'  execution  to  secure  a  debt  due  to  the  ap- 
pellant The  debt  upon  which  the  judgment  was  rendered 
was  contracted  when  the  homestead  law  of  1862  was  in  force. 
The  judgment  was  rendered  in  October,  1871,  and  the  execu- 
tion was  levied  upon  the  lands  in  the  following  January.  The 
judgment  debtor,  who  was  the  head  of  a  family  and  a  dtisen 
of  this  state,  occupied  the  lands  as  his  homestead  at  the  time 
of  the  levy. 

The  appellant,  who  was  the  defendant  below,  argues  that 
no  lien  could  be  created  upon  the  homestead  by  the  levy  of 
an  execution,  and  that  there  was  therefore  no  lien  on  the  land 
when  his  mortgage  was  executed.  The  argument  is  based 
chiefly  upon  the  wording  of  the  act  as  shown  by  the  printed 
copy  in  the  acts  of  1852,  pi^  9,  which  is,  that  the  homestead 
shall  be  '^exempt  from  sale  or  execution";  and  it  is  argued, 
with  much  reason,  that  the  use  of  the  disjunctive  *'or"  be- 
tween ''sale"  and  '^ execution''  manifests  the  intention  to 
prohibit  the  seizure  as  well  as  the  sale  of  a  homestead  under 
execution.  But  an  examination  of  the  original  act  on  file 
in  the  office  of  the  secretary  of  state — the  legal  depository  of 
such  matters — relieves  the  question  of  doubt,  for  the  language 
employed  in  the  enactment  is,  that  the  homestead  shall  be 
^^  exempt  from  sale  on  execution."  There  is  therefore  nothing 
peculiar  in  the  wording  of  the  act  to  aid  the  appellant's  cause. 

In  the  case  of  Chambers  v.  SaUie^  29  Ark.  412,  this  court| 
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Ibllowing  Norris  v.  Kidd^  28  Ark.  485,  where  the  exemption 
article  in  the  conBtitntion  of  1868  was  confltmed,  held  that 
the  homestead  act  of  1852  6U8i)ended  only  the  sale  of  the 
proi>ert7  occupied  as  a  homestead,  and  left  the  creditor's 
rights  of  judgment  and  execution  lien  unaffected,  and  free  to 
be  made  availahle  by  sale  when  the  right  of  homestead  ceased. 
It  follows,  then,  that  a  lien  was  created  upon  the  lands  by  the 
leyy  of  the  execution,  whether  the  act  of  1852  or  the  provis- 
ions of  the  constitution  of  1868  governed;  and  the  remaining 
question  is.  Did  it  continue  in  force  until  the  sale  at  which  the 
appellees  purchased?  It  is  the  duty  of  an  execution  creditor 
to  follow  up  his  levy,  and  make  it  effective  without  unreason* 
able  delay.  There  is  no  statute  limiting  the  time  within 
which  the  lien  may  be  enforced,  but  laches  on  his  part  in  exe- 
cuting his  levy,  it  has  been  frequently  held,  work  a  waiver  of 
his  lien:  Patterson  v.  Fowler^  23  Ark.  459,  and  cases  cited;  Har^ 
man  y.  Ifay,  40  Id.  146.  Here  no  laches  can  be  imputed  to 
the  plaintiffs  in  execution.  The  agreed  statement  of  facts 
shows  that  before  a  sale  could  be  had  under  the  execution  an 
injunction  issued  at  the  instance  of  the  judgment  debtor  re- 
straining the  sale.  The  injunction  was  not  finally  dissolved 
until  some  time  in  the  year  1874.  Before  a  sale  could  take 
place  thereafter  the  debtor  filed  his  schedule,  in  accordance 
with  the  act  then  in  force,  claiming  the  land  as  his  homestead. 
The  plaintiff  in  execution  resisted  his  homestead  claim,  but 
the  circuit  court  sustained  it,  and  reserved  the  land  from  sale 
by  the  statutory  supersedeas.  The  lands  were  occupied  as  a 
homestead  by  titie  debtor  until  his  death,  in  1884,  when,  with- 
out unusual  delay,  the  judgment  creditors  took  the  proper 
steps,  as  it  is  agreed,  to  revive  the  judgment  in  accordance 
with  the  practice  indicated  in  State  Bank  v.  Etter^  15  Ark.  269, 
and  Barber  v.  Peay^  81  Id.  892,  to  entitle  them  to  the  writ  of 
venditioni  exponas  to  carry  out  their  levy  by  sale. 

The  sale  was  thus  pushed  with  all  the  expedition  in  the 
power  of  the  judgment  creditors.  An  alias  execution  on  a 
writ  of  venditioni  exponas  would  not  have  availed  them  earlier: 
Super  V.  Alkire^  87  Ark.  283.  The  sale  to  the  appellees  under 
the  venditioni  exponas  carried  the  title  as  against  the  admin- 
istrator and  heirs  of  the  deceased  debtor:  Barber  v.  Peay, 
supra.  The  appellant  is  in  no  better  attitude:  ffare  v.  Hall^ 
41  Id.  372.  He  has  not  the  merit  of  a  purchaser  without 
notice,  even  if  that  fact  would  be  of  any  avail. 

Affirmed. 

▲m.  St.  Rkp.,  Vol*  vn.  —7 
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Salb  of  HomsTSAD  VVDBB  EXECUTION,  WHEN  YoiD:  McOrodbm  T.  Ad' 
kr,  98  N.  O.  400;  2  Am.  St.  Rep.  340,  and  note  842;  Bhie  t.  Bkie,  88  HL  9| 
07  Am.  Dec  267,  and  note  278. 

floMESTBAD,  WHXM  SuBJiOT  TO  ExxcuTioH:  BUkop  T.  Hubbord,  28  GaL 
614;  88  Am.  Dec  132. 

Laws  Ezbmftino  HouarBADB  ibom  Ezbodtidh  for  debta  "heretofore 
oontraoted"  are  vnooDstitatioBal:  HomaiMi  Cbm%  22  Gratt  266;  12  Am. 
Rep.  607. 


SwANTZ  V.  Pillow. 

[fiO  AaTAlfAiy  8001] 
DiLIVBBT   OV  THB   FbOTXBTT,  DT    REPLEVIN,  IB  THE    PBDCABT   QbYBOT  of 

the  action.  The  value  Ib  to  be  reoovered  in  lien  of  it  only  in  oaee  a  de- 
livery of  the  specific  property  cannot  be  had. 
Alxbbnativb  Judombnt  aqainst  Defendant  in  Replevin  doeb  hot 
Give  Him  ELEonoN  to  pay  the  aeaeeeed  value  of  the  property,  and 
retain  it  as  his  own,  against  the  will  of  the  plaintil^  although  he  has 
given  a  bond  for  the  performance  of  the  judgment^  and  had  the  proper^ 
restored  to  him  by  the  sherifi 

PUBOBAflER    FBOK    DEFENDANT  IN   REPLEVIN  OF   PBOPEBTT  IN  8uiT,   with 

actoal  notice  of  the  litigation,  buys  at  his  peril,  and  must  abide  the 
result  of  the  action  the  same  as  the  party  from  whom  he  got  his  title. 
And  if  judgment  be  afterwards  rendered  against  the  defendant^  and  an 
execution  thereon  issued,  it  will  be  the  duty  of  the  sheriff  under  it  to 
take  the  property  from  such  purchaser,  notwithstanding  he  may  havo 
paid  full  value  for  it. 

Replevin  to  recover  from  the  defendant  a  mole  taken  by 
him,  as  fiheriff,  from  the  possesBion  of  the  plaintiff.  The  canse 
was  tried  by  the  court  sitting  as  a  jury,  on  an  agreed  state- 
ment of  facts.  L.  A.  Fitzpatrick  brought  replevin  in  the  jue- 
tioe's  court  against  0.  D.  Hudson  to  recover  possession  of  the 
mule  in  question.  In  that  action  an  order  of  delivery  was 
placed  in  the  hands  of  an  of&cer,  and  Fitzpatrick  gave  the 
bond  required  by  law.  The  officer  thereupon  took  the  mule 
from  Hudson,  but  upon  Hudson's  executing  a  bond  with  sure- 
ties, the  officer  restored  to  him  the  mule.  The  circuit  court 
on  appeal  adjudged  the  mule  to  be  the  property  of  Fitzpatrick. 
The  judgment  was  to  the  effect  that  Fitzpatrick  recover  of 
Hudson  the  mule  if  to  be  had,  if  not,  seventy-five  dollars  for 
its  value,  and  ten  dollars  for  its  detention,  together  with  costs. 
Before  the  hearing  of  the  appeal,  Swantz  bought  the  mule  of 
Hudson  for  $125,  which  was  its  frill  market  value,  but  he 
knew  at  the  time  of  the  purchase  that  Fitzpatrick's  action  to 
recover  the  mule  was  pending.  On  the  judgment  In  favor  of 
Fitzpatrick  an  execution  issued  commanding  the  sheriff  to 
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take  firom  the  poBsession  of  Hudson  the  mule  in  question,  and 
to  make  out  of  the  estate  of  Hudson  and  his  surety  the  sum  of 
ten  dollars  for  its  detention;  and  if  the  mule  could  not  be  found 
or  got,  to  cause  to  be  made  the  sum  of  seventy-five  dollars,  its 
value,  and  the  sum  of  ten  dollars  for  its  detention,  with  interest 
and  costs.  The  sheriff,  in  endeavoring  to  execute  the  writ, 
fidled  to  find  the  mule  in  the  possession  of  Hudson,  but  did 
find  it  in  Swartx's  possession.  Swartz  claimed  to  be  the 
owner  by  virtue  of  his  purchase  firom  Hudson,  but  notwith- 
standing this  claim,  the  sheriff  took  the  mule,  and  delivered 
it  to  Fitzpatrick.  Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  appealed. 

Jame$  P.  darke^  for  the  appellant 

/•  J.  ani  E.  C.  Homor^  for  the  appellee. 

CocKBiLL,  C.  J.  In  replevin,  the  delivery  of  the  property  ia 
the  primary  object  of  the  action.  The  value  is  to  be  recovered 
in  lieu  of  it  as  an  alternative  only  "in  case  a  delivery  cannot 
be  had  "  of  the  specific  property:  Mansfield's  Digest,  sec.  6181. 
Whatever  purpose  beneficial  to  the  defendant  the  judgment 
in  the  alternative  may  serve,  it  is  not  put  in  that  form  to  give 
one  who  has  been  adjudged  to  be  in  the  wrong  his  election  to 
pay  the  assessed  value,  and  retain  the  property  as  his  own, 
against  the  will  of  the  party  to  whom  the  judgment  of  the 
court  has  awarded  it.  The  point  was  so  ruled  in  Harris  v. 
Harris^  43  Ark.  535.  That  was  an  action  of  replevin;  the 
judgment  was  for  the  plaintiff  for  the  delivery  of  the  property; 
there  was  no  assessment  of  its  value,  and  no  alternative  judg- 
ment. The  omission  to  assess  the  value  and  render  a  judg- 
ment in  the  alternative  was  held  not  to  be  prejudicial  to  any 
right  of  the  defendant,  because  the  property  was  under  the 
control  of  the  court,  and  therefore  capable  of  certain  delivery 
nnder  its  order.  If  the  defendant  had  been  entitled,  as  of 
right,  to  have  an  assessment  of  the  value  so  that  he  might  pay 
it  and  take  the  property,  the  judgment  would  have  been  re- 
versed.   See,  too,  Kennedy  v.  Claytony  29  Ark.  279. 

The  appellant's  contention,  that  the  bond  required  to  enable 
a  defendant  in  replevin  to  retain  the  property,  stands,  for  all 
purposes,  in  lieu  of  the  property  itself,  would  lead  to  this,  that 
a  party  without  color  of  right  acquires  an  absolute  title  against 
the  true  owner,  who  sues  him  for  the  possession  of  specific 
articles  of  personal  property,  by  the  execution  of  a  bond  to 
retain  the  possession.    If  that  result  had  been  contemplated 
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bj  the  kgislature,  the  pvovision  directing  delivery  of  the  prop- 
erty  to  the  plaintiff  in  case  the  verdict  is  in  his  favor  would 
not  have  been  added:  Mansfield's  Digest,  sec.  2181.  Provis- 
ion for  a  personal  judgment  only  would  have  been  made  in 
that  event.  The  condition  upon  which  the  defendant  retains 
the  property  is,  that  he  will  perform  the  judgment  of  the  court 
in  the  action:  Id.,  sec.  5581.  If  the  plaintiff  recovers,  the 
judgment  of  the  court  in  the  first  instance  is  for  the  delivery 
of  the  property:  Id.,  sec.  5181;  Ilanf  v.  Fordj  87  Ark.  550;  Jet- 
ton  V.  Smeadj  29  Id.  883.  The  delivery  is  therefore  as  much 
a  part  of  the  defendant's  undertaking  as  if  it  were  so  stipu- 
lated in  the  bond.  When  the  stipulation  is  required,  there  is 
no  doubt  of  the  obligation  to  perform  it  when  the  judgment  is 
against  the  party  executing  the  bond:  Freeman  on  Execu- 
tions, sec.  468;  Wells  on  Replevin,  sec.  476;  Bruner  v.  Dyball^ 
42  111.  84;  Lockwood  v.  Perry ^  9  Met.  446;  HutU  v.  Robinson^ 
11  Cal.  262;  MeKinneyy.  PurceU^  28  Ean.  446;  Lovett  v.  Burk- 
hardt,  44  Pa.  St  173. 

One  who  purchases  property  in  suit,  with  actual  notice  of 
the  litigation,  as  the  plaintiff  in  this  action  did,  does  so  at  his 
peril,  and  must  abide  the  result  the  same  as  the  party  from 
whom  he  got  his  title:  Cases  supra. 

It  was  the  duty  of  the  sheriff,  therefore,  to  take  the  mule  in 
question  from  the  plaintiff,  notwithstanding  he  had  paid  the 
defendant  in  replevin  full  value  for  the  animal:  Hoffman  y» 
Conner^  76  N.  Y.  121;  Freeman  on  Execution,  sec.  475. 

The  appellee  was  not  guilty  of  conversion  in  taking  the  ani- 
mal under  the  writ  issued  in  pursuance  of  the  judgment  for 
the  delivery  to  the  plaintiff  in  replevin,  and  the  judgment  is 
right. 

Affirmed.  

Reflevin  za  Posssbsokt  AonoN,  and  does  not  neoeoarily  determine  title: 
Pearl  v.  Oarlock,  61  Mich.  419;  1  Am.  St.  Rep.  603;  and  see  Alden  v.  Oaruert 
13  Iowa,  253;  81  Am.  Deo.  430;  Maxham  ▼.  Day,  16  Gray.  213;  77  Am.  Deo. 
409;  WiUon  v.  RyhoU,  17  Ind.  391;  79  Am.  Deo.  486;  BerthM  ▼.  Fox,  13 
Minn.  601;  97  Am.  Deo.  243. 

Ik  WisGONSDr,  Defbndaht  in  REFXXvnr  mat  Waitk  Return  of  Psop- 
SRTT  and  take  judgment  for  its  valae  alone,  where  the  plaintiff  has  obtained 
possession  of  the  property,  and  the  jury  find  the  defendant  entitled  to  pos- 
session: FatnMT^  Zr.  <fr  T.  Co.  ▼.  Comm/eroal  Bank,  15  Wis.  424;  82  Am.  Deo. 
689,  and  note  696. 

ALTsaNATiYB  JcTDGMSNT  Df  REPLBYDr  SuTT  is  rendered  for  plaintiff  only 
when  property  is  not  in  plaintiff's  possession;  and  if,  daring  pendency  of  ao> 
tion  of  replevin,  property  has  been  delivered  to  plaintiff,  alternative  jadf- 
ment  is  unauthoriied:  Phippa  v.  Taylor,  15  Or.  484. 
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Mehbb  V.  GOLB. 

[SO  ABXAXIAB,  IBLl 
flCBBOQATIOir — BlOHT  TO  07  PVBOHASBR  AT  VoiD  JuinaiAL  OS  EXSODTKHT 

Salb.— One  who^  in  good  £aifch,  under  the  belief  that  he  is  acquiring  the 
titie^  pnrdhaaes  land  at  a  void  jndioial  or  execution  sale,  and  whoee  bid 
diecharges  a  lien  on  the  land,  is  entitled  to  restitution  to  the  extent  of 
the  lien  discharged,  before  the  defendant  in  the  void  proceeding,  or  his 
hebsb  oaa  recover  the  land  so  purchased  by  him.  But  such  restitution 
cannot  be  awarded  to  such  purdiaser  without  proof  that  his  bid  dis- 
chaiged  a  subsisting  lien  which  could  be  enforced  agaiost  the  land. 


Ejsctmient  to  recover  possession  of  two  tracts  of  land,  for- 
merly owned  hy  4be  plaintiff's  father,  F.  M.  Burk.  The  de- 
fendant, in'his'itnsw&ry  olaimed  title  to  one  of  the  tracts 
through  a  sale  ondei*  li'dectee  dbndemning  it  to  be  sold  for 
the  unpaid  pnrchase-monejr'  dne>' from  Bnrk  to  his  vendor, 
Dickinson;  and  he  claimed  title  to  thd'0f^Ytl*e^t.fo7  his  par- 
chase  at  an  execution  sale  made  nnder  the  s«£me*  decree.^  *He 
also  made  his  answer  a  cross-complaint,  and  prayed  io  be 
sabrogated  to  the  lien  of  Dickinson  for  the  payment  of  the 
purchase-money.  The  cause  was  transferred  to  the  equity 
docket,  and  the  court  held  that  the  decree  under  which  the 
defendant  claimed  title  was  void  as  to  the  plaintiffs,  but  de- 
creed that  the  lands  should  be  sold  to  repay  the  purchase- 
money  paid  by  the  defendant. 

E.  F.  Brown,  for  the  appellants. 

W.  H.  CaU  and  J.  O.  Hawthamef  for  the  appellaes. 

CocKBiLL,  C.  J.  Both  the  plaintiffs  and  defendant  have 
appealed  in  this  cause.  Each  side  was  asking  affirmative  re- 
li^  in  the  trial  court,  but  if  there  was  the  same  confusion  in 
the  record  when  the  cause  was  heard  as  exists  in  the  tran- 
script which  is  certified  here,  neither  could  have  complained 
if  the  court  had  refused  all  relief. 

Dates  are  matters  of  some  importance  in  the  litigation,  but, 
according  to  the  record,  almost  every  event,  from  the  birth  of 
the  parties  to  the  entry  of  the  final  decree,  occurred  '*on  the 

day  of ,  18 — J^    It  is  not  even  certain  who  are  the 

plaintiffs  in  the  litigation.  The  action  was  begun  by  Nettie 
Meher,  who  claimed  to  be  the  sole  heir  at  law  of  F.  M.  Burk, 
who  died  seised  and  possessed  of  the  land;  but  in  the  final 
disposition  of  the  case,  John  and  James  Burk  appear  in  the 
record  as  Nettie  Meher's  co-plaintifi^.  How  they  got  into  the 
causCi  or  what  intarest  they  have  in  the  land,  is  not  disclosed. 
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The  defendant  Cole  admits  that  the  title  to  the  land  was  in 
F.  M.  Burk  at  the  time  of  his  death,  but  claims  that  the  title 
of  his  heirs,  as  to  a  part  of  it,  was  divested  hj  sale  under  a 
decree  of  the  Craighead  circuit  court  condemning  the  lands  to 
be  sold  for  the  unpaid  purchase-money  due  from  F.  M.  Burk, 
and  that  the  other  tract  was  purchased  by  him  at  a  sale  under 
an  execution,  which  issued  upon  the  same  decree.  This  de- 
cree is  exhibited,  and  is  entitled, ''  Q.  B.  Dickinson,  as  admin- 
istrator of  Michael  Dickinson,  deceased,  plaintiff,  v.  James  N. 
Burk,  as  guardian  ad  litem  of  minor  heirs  of  F.  M.  Burk,  de- 
ceased." It  recites  that  service  was  had  upon  the  ''minor 
heirs  of  F.  M.  Burk,"  but  there  is  no  other  designation  of  the 
defendants  in  the  decree;  no  other  part  of  the  reeord  in  that 
cause  was  introduced  as  evidcnacd  in  this;  and  there  is  nothing 
to  show  the  identity  of  the'piaiiltiffs  in  this  action  of  ejectment 
with  the  defendants:  ifi.  the  foreclosure  suit.  We  are,  perhaps, 
apprised. 'that. Kettle  Meher,  who  is  a  married  woman,  is  the 
daughter  of  F.  M.  Burk;  but  whether  she  was  a  minor  when 
the  decree  was  rendered,  and  was  a  party  to  the  suit  and  rep- 
resented by  J.  N.  Burk,  who  is  described  as  the  guardian  ad 
litem  of  minor  heirs  of  F.  M.  Burk,  we  cannot  tell;  nor  have 
we  any  means  of  determining  whether  the  other  plaintiffs  are 
heirs  of  F.  M.  Burk,  and  of  the  number  who  were  served  with 
process  in  that  case«  The  court,  on  the  trial,  held  the  decree 
7oid  as  to  these  plaintiffs,  and  refused  to  give  effect  to  defend- 
ant's deeds.  We  cannot  say  upon  this  state  of  the  record  that 
that  was  error.  But  the  cause  was  transferred  to  the  equity 
docket,  upon  the  defendant's  prayer  to  be  subrogated  to  the 
right  of  Dickinson's  administrator  to  enforce  the  payment  of 
the  vendor's  lien  for  the  purchase-money,  which  he  alleged  he 
and  his  vendors  had  discharged  by  the  payment  of  their  bids 
at  the  commissioner's  and  sheriff's  sales;  and  the  court,  find- 
ing that  the  amount  of  purchase-money  due  for  the  lands  was 
a  lien  thereon,  and  that  the  plaintiff,  or  those  to  whose  rights 
he  had  succeeded  by  conveyance,  had  discharged  the  lien,  en- 
tered a  decree  for  the  defendant  condemning  the  land  to  be 
sold  to  repay  the  purchase-money  paid  by  him  and  his  ven- 
dors. 

Though  there  is  some  conflict  in  the  adjudged  cases  on  the 
subject,  we  entertain  no  doubt  but  that  one  whose  bid  at  a 
void  judicial  or  execution  sale  discharges  an  encumbrance  on 
the  land  can  have  restitution  to  the  extent  of  the  lien  dis- 
charged, before  the  defendant  in  the  void  proceeding,  or  his 
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heirs,  can  recover  the  lands  so  purchased  by  him,  if  his  pur- 
chase is  made  in  good  faith,  under  the  belief  that  he  is  ac- 
quiring the  title:  Waggener  v.  LyleSj  29  Ark.  47;  Brobat  v. 
Brock,  10  Wall.  519,  538;  ValUft  Heirs  v.  Fleming's  Heirs,  29 
Ho.  152;  77  Am.  Dec.  557;  and  eases  dted  in  Freeman's  Void 
Judicial  Sales,  sees.  51  et  seq. 

But  the  difficulty  in  this  case  is  in  determining  that  the 
bids  at  the  sale  made  under  the  decree  discharged  a  lien,  or 
paid  a  debt,  which  could  be  enforced  against  the  land,  or 
which  in  any  way  benefited  the  heirs  of  F.  M.  Burk.  If 
neither  of  these  conditions  exists,  there  is  nothing  to  base  an 
argument  for  restitution  upon.  Now,  the  deed  which  con- 
Toyed  the  land  to  F.  M.  Burk  recites  the  payment  in  foil  of 
the  purchase-money.  This,  like  any  other  receipt,  is  prima 
facie  evidence  between  the  parties  of  actual  payment  When 
the  decree  foreclosing  the  supposed  lien  for  the  purchase- 
money  was  declared  of  no  effect,  the  burden  was  on  the  plain- 
tiff in  the  cross-complaint  to  establish  the  existence  of  the 
lien.  There  are  some  hints  in  the  testimony,  and  it  is  broadly 
stated  at  the  bar,  that  the  plaintiff  in  the  foreclosure  suit  held 
the  promissory  note  of  F.  M.  Burk,  which  recited  that  it  was 
given  for  the  purchase-money  of  one  of  the  tracts  in  suit;  but 
the  note  is  not  copied  in  the  record,  and  there  is  nothing  defi- 
nite to  guide  us  to  a  conclusion  as  to  its  import.  Moreover, 
F.  H.  Burk  had  been  dead  for  more  than  two  or  five  years 
when  the  decree  of  foreclosure  was  rendered,  and  there  was 
administration  upon  his  estate,  but  there  is  no  evidence  that 
the  claim  was  ever  presented  to  the  administrator  for  allow- 
ance. If  the  debt  was  not  preserved,  and  the  decree  of  fore- 
closure is  void,  there  was  no  subsisting  lien  to  be  discharged 
by  the  purchasers  at  the  sales  made  in  pursuance  of  the  de- 
cree {Stephens  v.  Shannon,  48  Ark.  464),  and  no  room  for  sub- 
rogation: See  Waggener  v.  Lyles,  29  Id.  65,  56.  The  purchaser 
at  the  sale  could  not  occupy  any  better  position  than  the 
plaintiff  in  the  void  decree  at  the  time  of  its  rendition.  If 
the  plaintiff  in  that  proceeding  had  no  lien  when  the  decree 
was  rendered,  the  purchaser  could  acquire  none  by  his  pur- 
chase. 

Too  much  is  left  to  inference  for  this  court  to  be  able  to 
undertake  to  adjust  the  rights  of  the  parties  with  any  hope 
I  of  approximating  the  equities  of  the  cause.  Both  sides  are  at 
fault  We  cannot  enter  a  decree  for  either.  If  the  proceed- 
ing to  foreclose  the  vendor's  lien  is  void,  the  title  to  all  the 
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tracts  is  in  the  heirs  of  F.  M.  Burl;  but  wc  cannot  award  the 
lands  to  the  plaintiffs  herc,»becau8e  it  does  not  appear  thai 
they  comprise  all  the  heirs,  or  that  two  of  them  are  heirs  at 
all,  or  have  any  interest  in  the  land.  Each  heir  can  recoyer 
only  his  proportionate  share,  and  we  are  unable  to  determine 
what  proportion  of  the  lands  these  plaintiffs  are  entitled  to: 
Oeorge  v.  Elms,  46  Ark.  266.  The  decree  of  foreclosure  is  not 
necessarily  a  nullity.  It  is  binding  upon  the  heirs  who  were 
actually  served  with  process:  Boyd  v.  Roane^  49  Id.  897;  and 
the  defendant  has  succeeded  to  their  interest  in  that  part  of 
the  land  which  was  sold  by  the  commissioner  under  the  de- 
cree. Admitting  the  decree  of  foreclosure  to  be  void,  there  is 
not  sufficient  evidence  before  us  to  sustain  the  finding  that 
the  defendant  has  removed  an  encumbrance  from  the  plain- 
tiffs' lands. 

It  is  our  practice  to  dispose  of  equity  causes  finally,  and  end 
the  litigation  here,  but  this  record  does  not  afford  us  the  op- 
portunity of  doing  that  in  this  caae. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion.  Ad- 
judge the  costs  of  the  appeals  against  the  two  sides  equally. 

Maxdc  Cavxat  Emftob  Stbicclt  Afflus  to  Jxtdicul  Salsb,  nibjeel 
to  the  qualification  that  the  porchaaer  is  entitled  to  relief  on  the  groond  of 
after-discovered  mistake  of  material  factB,  or  fnmd:  Bedd  v.  Dper^  8S  Va. 
S31;  5  Am.  St  Rep.  272;  Raberti  r.  Hnghe»t  81  HL  180;  25  Am.  Bep.  29Qi 

BoHA  Fnoi  PuBOHASBB  AT  KuBUUTiun  Sau^  ow  Fab  PaorMciD:  Car- 
dm  T.  Lam,  48  Ark.  216;  8  Am.  St.  Rep.  228.  and  note  230l 

RiQHTB  or  PuBCHABSBa  AT  Yom  JuDmiAL  Saub  to  SuBSoaAnoirt  Folk 
T.  Flemkig,  29  Mo.  162;  77  Am.  Deo.  667»  and  note  06i. 


St.  Louis,  Iron  Mountain,  and  Southern  Bail* 

WAY  Company  v.  Weakly. 

[fiO  Amcaksas,  t07.] 

Rib  Gmrjiy  DiOLABATioir  whxk  fot  Pabt  of.  —  Where^  in  an  aotian 
agftinst  a  railway  company  to  recover  the  valne  of  a  Jack  that  died  while 
being  carried  over  the  defendant's  road^  the  evidenoe  shows  that  a  tramp 
having  a  stick  in  his  possession  was  found  in  the  car  with  the  jack  and 
other  animals  tiievein,  and  the  jaok  was,  after  the  tnunp'srsmoral  from 
the  ear,  f onnd  dead  in  the  oar,  with  Ulood  running  from  his  mouth  and 
nose,  a  declaration  made  in  the  presence  of  the  eonduetor  of  the  train, 
by  the  tramp  sron  after  his  removal  from  the  car,  "if  it  had  not  been 
,for  lopping  them  mules  over  the  head,  I  would  haive  ttam  to  death,*  i» 
not  adxnissible  as  part  of  the  res  peite. 
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Sbxtpeb  is  Boukd  bt  Cohtbaot  Ltmitino  Carbizb's  LzABiLmr,  though 
Hji  did  not  Rxad  It  nor  hear  it  read  before  signing  it,  provided  the 
carrier  reported  to  no  unfair  means,  and  practiced  no  frand  or  imposition 
in  procoring  the  signature,  and  the  shipper  had  the  opportunity  to  know 
its  contents. 

Omnmnno  hats  of  Carhtwm,  Rzobtb  aitd  Liabilztibs  of. — A  con- 
necting carrier,  by  receiring  freight  from  another  carrier,  under  a  con- 
tract between  the  consignor  and  the  latter,  becomes  the  agent  of  such 
other  carrier  to  complete  his  contract  to  the  extent  of  shipping  it  over 
■o  much  of  his  route  as  forms  a  part  of  the  route  over  which  the  ship- 
ment was  to  be  made,  and  is  liable  for  any  loss  resulting  from  his  failure 
to  perform  the  contract,  but  he  is  also  entitled  to  the  benefit  of  all  valid 
limitationa  of  the  carrier's  liability  contained  in  the  contract. 

T4LZDZTT  of  Ck>NTRAOT  LoCITINa  CaRBIEK's  LIABILITY  TO  SPECIFIED  SXTM. 

—A  limitation  in  a  contract  fairly  entered  into  between  a  railroad  com- 
pany and  a  shipper  of  live-stock  over  its  road,  restricting  the  company's 
liabili^  in  any  case  to  the  sum  of  fifty  dollars  for  each  animal  lost,  is, 
if  based  upon  a  reduction  in  the  charge  made  for  the  transportation  of 
the  stock,  reasonable,  and  will  be  enforced  as  the  measure  of  the  com- 
pany's liability,  although  the  animal  lost  is  shown  to  have  been  worth 
from  six  hundred  to  eight  hundred  dollars. 
^amDWf  OF  Pboof  of  NBcnJoxNOB  whbkb  Cabbisb's  LiABfLnr  ra  Lm- 
nxD  BT  CoBTBAcr. — Where  live-stock  is  shipped  under  a  contract 
limiting  the  carrier  s  liability,  pursuant  to  which  the  shipper  takes 
charge  of  the  stock  during  the  transportation,  riding  for  that  purpose  on 
the  train  with  the  stock,  free  of  additional  charge,  the  burden  of  proof 
fa  upon  the  shipper,  in  an  action  to  recover  for  the  loss  of  the  stock,  to 
show  that  the  loss  resulted  from  the  default  or  negligence  of  the  carrier. 

Actios  to  recover  the  value  of  a  jack  that  died  while  being 
ourried  by  the  debndsnL    The  opinion  states  the  case. 

Dodge  and  Johnson^  for  the  appellant. 

Scott  and  Jones^  for  the  appellees. 

Battle,  J.  This  is  an  action  by  Weakly  and  (}ooch  against 
the  St  Louis,  Lron  Mountain,  and  Southern  Railway  Com- 
pany, to  recover  the  value  of  a  jack  that  died  while  in  the 
course  of  transportation  over  defendant's  railway. 

The  fiicts,  as  shown  by  the  testimony,  were  substantially  as 
follows:  On  the  22d  of  December,  1884,  plaintiff  shipped,  at 
Naahville,  Tennessee,  by  the  Nashville,  Chattanooga,  and  St. 
Louis  Railway,  a  car-load  of  jacks  consigned  to  themselves 
at  Fort  Worth,  Texas.  They  were  to  be  shipped  by  way  of 
llemphisy  over  the  Memphis  and  Little  Rock  Railroad  to  Lit- 
tle Rock,  and  thence  over  the  defendant's  road  to  Tezarkana. 
A  wntten  contract  was  entered  into,  whereby  the  Nashville, 
Chattanooga,  and  SL  Louis  Railway  Company  agreed  to 
transport  the  jacks  to  its  freight-station  at  McKenzie,  ready 
to  berdelivtt^d  to  the  consignee,  or  his  order,  or  to  such  com- 
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pany  or  carrier  whose  line  might  be  considered  a  part  of  the 
route  to  the  destination  of  the  stock;  and  in  consideration  of 
reduced  rates  of  freight  it  was  agreed  that  if  any  damage  oc- 
curred by  which  the  carrier  was  liable,  the  amount  claimed 
should  not  exceed  three  hundred  dollars  for  each  jack  in- 
jured. 

The  stock  in  charge  of  Gooch,  one  of  the  plaintiffs,  arrived 
at  Memphis  on  the  morning  of  the  24th  of  December,  1884. 
At  Memphis  the  river  was  then  impassable  on  account  of  ice, 
and  Qooch  was  delayed  a  day.  The  agent  of  the  Memphis 
and  Little  Bock  Railroad  told  him  his  stock  could  go  forward 
on  the  Kansas  City  Railway  at  nine  o'clock  the  next  morning; 
and  on  the  next  day,  the  25th  of  December,  he  took  his  stock 
to  the  Kansas  City  Railway  depot.  The  stock  was  driven  on 
the  cars  a  few  moments  before  the  train  started.  About  this 
time  a  live-stock  contract  with  the  Kansas  City,  Fort  Scott, 
and  Qulf,  and  the  Kansas  City,  Springfield,  and  Memphis 
Railroad  companies  was  presented  to  him  for  his  signature, 
which  he  signed  without  reading,  supposing  it  was  a  pass  for 
himself.  So  much  of  it  as  is  necessary  to  mention  in  this 
opinion  is  in  the  words  and  figures  following: — 

'^Memphis  Station,  December  25, 1884. 

'^Agreement  made  between  the  Kansas  City,  Fort  Scotti 
and  Gulf,  and  Kansas  City,  Springfield,  and  Memphis  Rail- 
road companies,  of  the  first  part,  and  Weakly  and  Gooch  of 
the  second  part,  witnesseth:  That  whereas,  the  Kansas  City, 
Fort  Scott,  and  Gulf,  and  Kansas  City,  Springfield,  and 
Memphis  Railroad  companies,  as  common  carriers,  transport 
live-stock  as  per  tariff: — 

'^  Now,  in  consideration  that  said  parties  of  the  first  part  will 
transport  for  the  party  of  the  second  part  one  (1)  car-load  of 
jacks  from  Memphis  to  Fort  Worth,  Texa^,  and  there  deliver 
to  the  Kansas  City  Stock-yard  Company,  at  the  rate  of  seventy- 
six  (76)  dollars  per  car-load,  the  same  being  a  special  rate, 
lower  than  the  regular  rate  mentioned  in  said  tariff  between 
said  points,  said  party  of  the  second  part  hereby  relieves  said 
parties  of  the  first  part  from  the  liability  of  a  common  carrier 
in  the  transportation  of  said  stock,  and  agrees  that  such  lia- 
bility shall  be  that  of  only  a  private  carrier  for  hire. 

^^  And  the  said  party  of  the  second  part  ....  hereby  as- 
sumes all  risk  of  injury  which  the  animals,  or  either  of  themi 
shall  receive  in  consequence  of  any  of  them  being  wild,  unruly, 
or  weak,  or  by  maiming  each  other  or  themselves,  or  in  conse* 
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qnence  of  heat  or  snffocation,  or  other  ill  effects  of  heing 
crowded  in  the  cars,  ....  or  of  loss  or  damage  from  any 
other  caase  or  thing  not  resulting  from  the  negligence  of  the 
agents  of  the  said  parties  of  the  first  part 

*'  And  the  said  party  of  the  second  part  further  agrees  that 
he  will  load  and  unload  said  stock  at  his  own  risk,  and  feed, 
water,  and  attend  to  the  same  at  his  own  expense  and  risk 
while  in  the  stock-yards  of  the  parties  of  the  first  part  await- 
ing shipment,  and  while  on  the  cars  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any  purpose. 

^' And  it  is  farther  agreed  that  the  parties  of  the  second  part 
will  see  that  said  stock  is  securely  placed  in  the  cars  fumishedi 
and  that  the  cars  are  safely  and  properly  fastened,  so  as  to 
prevent  the  escape  of  said  stock  therefrom 

''And  it  is  frurther  agreed  that  in  no  case  shall  the  said  rail- 
way companies  be  liable  for  a  greater  amount  than  fifty  dollars 
per  head  of  live-stock  hereby  shipped,  and  that  all  the  above 
'roles  and  regulations  for  the  transportation  of  live-stock' 
shall  be  deemed  an  essential  part  of  this  contract.  .... 

"The  evidence  that  said  party  of  the  second  part,  after  a 
loll  understanding  thereof,  assents  to  all  the  conditions  of  the 
foregoing  contract  is  his  signature  thereto. 

"E.  A.  Thbuston, 

"Witness:  L.  L.  Crisp.  "Agent  of  the  Companies. 

"  [Pass  one.]  "Weakly  and  Gkx>CH,  Shippers. 

"  Executed  in  duplicate." 

No  charges  were  demanded  or  paid  by  plaintiffs  for  trans- 
porting Gooch  and  the  stock  over  the  railroads,  except  $116  at 
Nashville. 

The  stock  was  shipped  over  the  Kansas  City,  Springfield, 
aod  Memphis  Railroad  to  Hoxie,  a  station  on  defendant's  road 
121  miles  north  of  Little  Rock.  The  station-agent  at  Hoxie 
testified  that  the  car-load  of  jacks  was  received  by  defendant 
at  Hoxie  over  the  Kansas  City,  Springfield,  and  Memphis  Rail- 
way under  the  contract  of  shipment  made  at  Memphis,  and 
was  transported  to  Texarkana  under  the  same  contract  Gooch 
accompanied  the  stock,  riding  on  the  same  train  with  them. 
The  stock  arrived  at  Little  Rock  in  good  condition.  Shortly 
after  leaving  Little  Rock  the  conductor  called  on  Gooch  for  his 
contract,  and  he  handed  him  the  Nashville  contract,  but  the 
oonductor  refused  to  accept  it,  saying  it  did  not  pass  him  free. 
He  then  handed  the  conductor  the  contract  signed  at  Memphis, 
which  the  conductor  took,  read,  and  returned,  and  permitted 
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him  to  ride  upon  it.  A  short  distance  north  of  Prescott,  Qooch 
got  out  to  examine  his  stock,  and  found  a  tramp  in  the  car 
with  them;  and  after  the  train  had  started  he  told  the  con- 
ductor about  seeing  the  tramp.  When  the  train  stopped  at  the 
next  station  the  tramp  was  taken  out  of  the  car,  and  was  per- 
mitted to  go  into  the  caboose  to  warm,  it  being  cold  and  sleet- 
ing. He  had  a  stick.  Over  the  objection  of  the  defendant,  a 
witness  was  allowed  to  testify  that  when  the  tramp  went  into 
the  caboose  and  sat  down  by  the  stove  to  warm,  he  said,  in  the 

presence  of  the  conductor:  ^'  It  is  d d  cold,  and  if  it  had  not 

been  for  lopping  them  mules  over  the  head,  I  would  have  froze 
to  death." 

Gooch  got  out  several  times  between  Little  Rock  and  Tex- 
arkana  to  look  at  his  stock,  and  found  them  standing  and 
apparently  all  right  He  did  so  after  seeing  the  tramp  among 
them,  and  a  short  time  before  they  reached  Texarkana,  and 
discovered  nothing  wrong  until  they  arrived  at  Texarkana, 
when  he  found  one  of  the  jacks  lying  dead  in  the  middle  of 
the  car,  with  blood  running  out  of  his  nose  and  mouth.  He 
saw  no  marks  of  blows  or  bruises  on  the  animal;  its  skin  was 
unbroken.  He  rode  on  the  same  train  with  the  stock,  accord- 
ing to  his  contract,  from  Hoxie  to  Texarkana,  and  testified  ho 
did  not  know  the  cause  of  the  death.  He  testified  that  the 
dead  jack  was  a  fine  animal,  blooded,  and  of  good  pedigree, 
and  was  worth  at  Nashville  six  hundred  dollars,  and  at  Fort 
Worth  eight  hundred  dollars.  When  the  other  jacks  reached 
Fort  Worth  plaintiffs  presented  the  contract  signed  at  Mem- 
phis^ and  on  it  demanded  and  received  their  stock. 

Plaintiffs  recovered  judgment  for  three  hundred  doUan^  and 
defendant  appealed. 

The  declaration  of  the  tramp  was  inadmissible.  It  was  no 
part  of  the  re$  gestasy  and  appellant  should  not  be  affected 
by  it 

Appellant  asked  and  the  court  refused  to  instruct  the  jury 
as  follows:  ''The  court  instructs  the  jury  that  if  they  find 
from  the  evidence  that  the  plaintiff  signed  the  bill  of  lading 
or  contract  of  shipment  ia  evid^ice,  by  which  said  car-load  of 
jacks  was  carried  firom  Memphis,  Tennessee,  to  Fort  Worthy 
Texas,  via  Hoxie,  it  matters  not  if  plaintiffs  did  not  read  or 
understand  the  same,  the  fact  that  th^  signed  the  same  is 
conclusive,  unless  said  signatures  were  obtained  by  fraud  on 
the  part  of  the  carriers  making  the  contract;  it  was  plaintiffii' 
duty  to  know,  and  they  were  bound  to  know,  what  the  con* 
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tract  contained  and  meant,  and  the  effect  of  all  its  terms  and 
conditions." 

Bat  at  the  instance  of  appellees  did  instruct  them  as  fol- 
lows:  "Unless  the  jury  find  from  the  evidence  that  the  Mem- 
phis contract,  so  called  in  the  evidence,  was  made  by  the 
defendant  with  the  plaintiffs  for  a  valuable  consideration,  they 
will  disregard  the  same;  and  if  they  find  that  the  same  was 
signed  by  the  plaintiffs  under  the  supposition  alone  that  it  was 
only  for  the  purpose  of  having  his  jacks  shipped  from  Memphis 
to  a  point  on  defendant's  line  of  railway,  where  the  original 
or  Nashville  contract  would  have  carried  the  same,  they  may 
entirely  diar^ard  said  Memphis  contract,  unless  they  believe 
the  injuries  received  by  said  jacks  were  received  between  Mem- 
phis and  Little  Bock." 

Appellant  also  asked  and  the  court  refused  to  instruct  as 
follows:  "If  the  jury  find  from  the  evidence  that  plaintiffs  en- 
tered into  a  written  contract  at  the  city  of  Memphis  with  the 
Kansas  City,  Fort  S<M)tt,  and  Oulf,  and  the  Kansas  City, 
Springfield,  and  Memphis  Railroad  companies,  by  which  it 
was  agre^  that  said  railroads  should  cany  their  car-load  of 
jacks  from  Memphis  to  Fort  Worth,  Texas,  at  reduced  rates  as 
a  private  carrier,  and  upon  certain  agreed  values  of  said  stock 
upon  a  limited  liability,  that  the  defendant  was  and  is  a  con- 
necting carrier  of  said  railroads,  and  that  to  carry  out  the 
contract  it  was  necessary  to  carry  said  stock  on  defendant's 
railway,  that  said  defendant  received  and  carried  said  stock 
under  said  contract,— then,  in  that  event,  the  court  instructs 
you  that  as  said  bill  of  lading  was  a  through-bill  of  lading,  ex- 
pressing upon  its  face  a  rate  of  freight  to  be  charged  by  all 
the  connecting  lines  from  Memphis,  Tennessee,  to  Fort  Worth, 
Texas,  the  destination  of  the  stock,  then  its  coti tract  for  ex- 
emption from  liability  inures  to  the  benefit  of  the  owners  of 
all  the  lines  of  the  whole  route,  including  defendant  company; 
and  if,  therefore,  they  find  that  there  was  such  a  contract, 
they  must  find  that  the  same  was  for  the  benefit  of  this  de- 
fendant, and  must  control  in  this  case." 

Did  the  court  err  in  giving  the  instructions  asked  for  by 
appellees,  and  in  refusing  those  asked  for  by  appellant? 

At  common  law,  a  common  carrier,  in  the  absence  of  a  con- 
tract limiting  his  liability,  is  responsible  for  any  loss  or  dam- 
age, however  occasioned,  unless  it  was  by  an  act  of  Grod  or  a 
public  enemy.  He  is  bound  to  receive  and  carry  all  the  prop- 
erty offered  for  transportation,  if  it  be  of  that  character  which 
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he  carries  for  the  public,  subject  to  the  responsibility  incident 
to  his  employment,  and  is  liable  to  an  action  if  he  refuses. 
He  cannot  relieve  himself  of  such  responsibilities,  except  by 
contract  with  the  shipper,  based  upon  a  consideration.  He 
cannot  limit  his  liabilities  by  an  act  of  his  own;  and  can  only 
do  so  by  the  assent  of  the  parties  concerned:  Taylor  v.  lAitU 
Rock  etc.  Ry  Co.,  39  Ark.  148, 167;  Mich.  Cent.  R.  R.  Co.  v.  Mfg. 
Co,,  16  Wall.  318,  828;  Qaines  v.  Union  Traw.  &  Ins.  Co.,  28 
Ohio  St.  418;  14  Am.  R'y  Rep.  158. 

Appellees  contend  that  they  never  assented  to  the  limita- 
tion  of  the  liabilities  of  appellant  contained  in  the  contract 
signed  at  Memphis,  because  they  signed  it  without  reading  or 
hearing  it  read,  and  under  a  mistake  as  to  its  contents.  But 
this  will  not  relieve  them  from  the  contract,  unless  it  was  pro- 
cured by  fraud  or  imposition.  It  has  generally  been  held  by 
the  courts  in  this  country  and  in  England  that  such  contracts 
are  binding  on  the  shipper,  although  he  did  not  read  or  hear 
them  read  before  signing,  provided  the' carrier  resorted  to  no 
unfair  means,  and  practiced  no  fraud  or  imposition,  and  the 
shipper  had  the  opportunity  to  know  the  contents.  As  said 
by  Hutchinson  on  Carriers:  "There  is  nothing  unreasonable 
in  this.  Every  man  of  ordinary  intelligence  knows  that  no 
individual  or  company  engaged  in  the  business  of  carrying  to 
distant  places  now  undertakes  to  carry  bis  goods  subject  to 
the  old  common-law  liability  of  the  carrier.  He  knows,  more- 
over, that  bills  of  lading  are  constantly  given,  not  only  as  the 
evidence  of  the  receipt  of  the  goods,  but  as  an  express  and 
direct  notice  that  they  will  be  carried  on  certain  terms. 
Knowing  this,  he  cannot  be  willfully  blind  and  plead  igno- 
rance, when  it  was  his  duty  to  know;  and  knowing  in  such 
cases  is  assenting.  If  it  was  his  intention  to  hold  the  carrier 
to  his  common-law  liability,  he  should  have  said  so,  and  have 
either  declined  to  employ  him,  or  sued  him  for  his  refusal, 
after  tendering  a  reasonable  sum  for  his  services  and  risk  ": 
Hutchinson  on  Carriers,  sec.  240;  McMiUan  v.  M.  8.  &  N.  I. 
R.  R.  Co.,  16  Mich.  79;  93  Am.  Dec.  208;  Squire  v.  New  Yorh 
Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  162;  Long  v.  New 
York  Cent.  R.  R.  Co.,  50  N.  Y.  76;  Mellroy  v.  Buelner,  85  Ark, 
555;  Hallenbeck  v.  Dewitt,  2  Johns.  404;  Rice  v.  Dwight  Mfg. 
Co.,  2  Cush.  80,  87;  Harris  v.  Story,  2  E.  D.  Smith,  363,  367; 
Lewis  V.  Oreat  Western  Ry  Co.,  5  Hurl.  &  N.  867;  Cooley  on 
Torts,  488-491;  Greenfield's  Estate,  14  Pa.  St.  489, 504;  ffunter 
V.  Walters,  L.  R.  7  Ch.  App.  75,  82,  84;  Morrison  v.  PhiUips 
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and  Colby  Con.  Co.,  44  Wis.  405, 409;  28  Am.  Rep.  699;  Fuller 
V.  Madison  MuL  Ins.  Co.,  36  Wis.  599,  603;  Long  v.  New  York 
Cent.  R'y  Co.,  3  Am.  R'y  Rep.  350;  Mulligan  v.  lUinois  Cent, 
Ry  Co.,  36  Iowa,  181;  14  Am.  Rep.  614;  Orace  v.  Adams,  1 
Am.  Rep.  131;  100  Mass.  606. 

But  in  this  case  tbe  Kansas  City,  Fort  Scott,  and  Gulf, 
and  tbe  Kansas  City,  Springfield,  and  Memphis,  and  the  St. 
Louis,  Iron  Mountain,  and  Southern  Railway  companies  were 
not  parties  to  the  contract  made  at  Nashville.  The  stock  was 
to  have  been  transported  by  way  of  Memphis,  over  the  Mem- 
phiB  and  Little  Rock  Railroad  to  Little  Rock,  and  from  there 
to  Tezarkana.  When  it  arrived  at  Memphis,  it  was  ascer- 
tained it  could  not  be  shipped  over  the  Memphis  and  Little 
Bock  road  without  delay,  and  appellees  determined  to  ship  it 
over  another  and  much  longer  route;  and  for  that  purpose, 
entered  into  the  contract  signed  at  Memphis.  Under  this 
contract,  the  stock  and  one  of  the  appellees  were  carried  from 
Hozie  to  Tezarkana,  and  the  stock  was  delivered  to  its  owners 
at  Fort  Worth.  Appellant  acted  under  and  was  governed  by 
it  in  carrying  the  stock.  If  the  contract  signed  at  Memphis 
was  procured  by  fraud,  and  appellees  were  unwilling  to  be 
governed  by  it,  they  should  have  so  informed  appellant  before 
the  delivery  of  the  stock  to  its  agents.  They  were  then  in  a 
situation  to  correct  any  mistake  or  misunderstanding  in  the 
terms  of  the  shipment,  and  definitely  adjust  its  terms.  But 
having  failed  in  this«  they  cannot  make  appellant  suffer  the 
consequences  of  their  negligence.  If  a  fraud  was  committed 
in  the  procurement  of  the  contract  at  Memphis,  their  negli- 
gence enabled  the  perpetrators  to  succeed  in  its  commission, 
and  they  should  bear  the  loss  occasioned  by  it,  if  any. 

The  Elansas  City,  Fort  Scott,  and  Oulf,  and  the  Kansas 
City,  Springfield,  and  Memphis  Railroad  companies  contracted 
with  appellees  to  tranfiQ[K>rt  their  stock  from  Memphis,  Ten- 
nessee, to  Fort  Worth,  Texas.  The  appellant,  by  receiving 
the  stock,  became  their  agent  to  complete  their  contract  to  the 
extent  of  shipping  the  stock  over  so  much  of  its  road  as  formed 
a  part  of  the  route  over  which  the  shipment  was  to  be  made. 
From  this  fact,  the  law  implied  a  privity  between  the  parties 
to  this  action  sufficient  to  enable  appellees  to  sue  appellant  for 
any  losses  sustained  by  reason  of  its  failure  to  perform  the 
contract,  and  gave  to  appellant  the  benefit  of  all  valid  limita- 
tions contained  in  the  agreement  upon  the  carrier's  liability. 
So  that  while  the  burdens  were  imposed,  the  benefits  of  the 
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limitationB  in  the  contract  inured  to  appellant:  Taylor  v.  LiUU 
Eock  etc.  R.  R.  Co.,  89  Ark.  148, 158;  HaUiday  ▼.  St.  Louis  etc 
Ky  Co.,  74  Mo.  159;  41  Am.  Rep.  809;  6  Am.  &  Eng.  B.  R. 
Gas.  433;  Hutchinson  on  Carriers,  sees.  251,  252,  254,  256. 

Appellant  contends  that  the  court  below  erred,  because  it 
asked  and  the  court  refused  to  give  an  instruction  in  the  fol- 
lowing words:  "  If  the  jury  find  fiom  the  evidenoe  that  the 
plaintiffs  entered  into  a  contract  with  defendant  or  its  con- 
necting carrier  whereby  it  was  agreed  that  in  no  case  should 
the  carriers  be  liable  for  a  greater  amount  than  fifty  dollars 
for  each  stock  or  animal  shipped  therein,  then  they  are  in- 
structed that  if  they  find  that  the  defendant  is  liable  at  all  in 
this  action,  their  verdict  cannot  exceed  the  sum  of  fifty 
doUars." 

In  the  Memphis  contract  the  liability  of  the  carrier  ten 
losses  or  damages  was  limited  to  fifty  dollars  for  each  jack 
injured.  Should  the  instruction  limiting  the  liability  of  ap- 
pellant to  fifty  dollars  have  been  given? 

In  EaUroad  Co.  v.  Lochwood,  17  Wall.  357,  it  was  held:  ''A 
common  carrier  cannot  lawfully  stipulate  for  exemption  firom 
responsibility  when  such  exemption  is  not  just  and  reason- 
able in  the  eye  of  the  law." 

Hart  V.  Pennsylvania  R.*R.  Co.,  112  U.S.  881,  was  an  actimi 
like  this.  In  that  case  the  property  received  for  shipment  was 
five  horses*  and  the  extent  of  the  carrier's  liability  agreed 
upon  for  each  horse  was  two  hundred  dollars.  By  the  negli- 
gence of  the  carrier  one  of  the  horses  was  killed,  and  the 
others  were  injured.  The  plaintiff  proved  the  horses  were 
race-horses,  and  offered  to  show  damages  based  on  their  value 
amounting  to  over  twenty-five  thousand  dollars.  The  testi- 
mony was  excluded,  and  he  had  a  verdict  for  twelve  hundred 
dollars.  On  writ  of  error  brought  by  him,  it  was  held  that 
the  evidence  was  not  admissible;  that  the  valuation  and  lim- 
itation of  liability  in  the  bill  of  lading  was  just  and  reason- 
able, and  binding  on  the  plaintiff;  and  that  the  terms  of  the 
limitation  covered  a  loss  through  negligence.  Mr.  Justice 
Blatchford,  speaking  for  the  court,  said:  "This  qualification 
of  the  liability  of  the  carrier  is  reasonable,  and  is  as  impor- 
tant as  the  rule  which  it  qualifies.  There  is  no  justice  in 
allowing  the  shipper  to  be  paid  a  large  value  for  an  article 
which  he  has  induced  the  carrier  to  take  at  a  low  rate  of 
freight,  on  the  assertion  and  agreement  that  its  value  is  a  less 
sum  than  that  claimed  after  a  loss.    It  is  just  to  hold  the 
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Bhii»per  to  hifl  agreement,  fairly  made,  as  to  value,  even  where 
the  loss  or  injury  has  occurred  through  the  negligence  of  the 
carrier.  The  effect  of  the  agreement  is  to  cheapen  the  freight 
and  secure  the  carriage  if  there  is  no  loss;  and  the  effect  of 
disregarding  the  agreement,  after  a  loss,  is  to  expose  the  car- 
rier to  a  greater  risk  than  the  parties  intended  he  should 
assume.  The  agreement  as  to  value,  in  this  case,  stands  as  if 
the  carrier  had  asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  inserted  in  the  contract. 

'^The  limitaticm  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  resp(»id  in  that  value  tor 
negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estoi^)ed  from  saying  that  the  value  is 
greats.  The  articles  have  no  greater  value,  for  the  purposes 
of  the  contract  of  transportation,  between  the  parties  to  that 
oontraei.  The  carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable  that  such  a  contract, 
fidrly  entered  into,  and  when  there  is  no  deceit  practiced  on 
the  shipper,  abould  be  upheld.  There  is  no  violation  of  public 
policy.  On  the  contrary,  it  would  be  unjust  and  unreason- 
able, and  would  be  repugnant  to  the  soundest  principles  and 
of  the  freedom  of  contracting,  and  thus  in  conflict  with  public 
pdicy,  if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the 
contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of  kes." 

Tlie  South  and  North  Alabama  B.  R.  Co.  v.  Henleinj  62  Ala. 
606,  23  Am.  Rep.  578,  was  an  action  against  a  carrier  on  a 
contract  to  carry  live-stock,  in  which  the  extent  of  the  carrier's 
liability  was  limited  to  fifty  dollars  to  each  animaL  The 
court  said:  ''We  have  had  much  difficulty  in  determining 
the  validity  of  the  stipulation  in  tiie  contract,  that  if  loss  or 
injury  shculd  occur,  for  which  the  company  is  liable,  the 
amount  claimed  ahould  not  exceed  fifty  dollars  for  any  one  of 
the  animals.  If  the  measure  of  the  liability  thus  fixed  ap- 
peared to  be  greatly  disproportionate  to  the  real  value  of  the 
animal  and  the  amount  of  freight  received,  we  should  not 
hesitate  to  declare  it  unjust  and  unreasonable.  But  as  the 
case  is  presented,  it  seems  to  have  been  intended  to  adjust 
the  measure  of  liability  to  the  reduced  rate  of  frdght  charged, 
and  to  protect  the  carrier  against  exaggerated  or  fanciful  val- 
uations. We  cannot  therefore  presume  it  unjust  and  unrea- 
ionable,  and  it  is  the  measure  of  appellant's  liability." 

AM.  St.  KkPm  Vol.  VIL— 8 
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There  are  other  deciBions  to  the  same  effect  as  those  cited: 
See  South  and  North  Alabama  Ry  Co.  v.  Herdein^  66  Ala. 
868;  Harvey  v.  Terre  Haute  etc.  R,  R.  Co.,  74  Mo.  538;  Magnin 
V.  Dinsmore,  62  N.  Y.  35;  20  Am.  Rep.  442.  But  all  the  de- 
cisions upon  this  question  are  not  in  harmony.  They  are  cited 
and  reviewed  to  some  extent  in  Hart  v.  Pennsylvania  R.  R.  Co., 
112  U.  S.  331.  After  a  review  of  them,  the  court  reached  the 
result  as  above  stated. 

In  St.  Louis  etc.  Ry  Co.  v.  Lesser,  46  Ark.  236,  this  court 
followed  the  decisions  of  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Lochwood,  17  Wall.  357,  and  Hart  v. 
Pennsylvania  R.  R.  Co.,  112  U.  S.  331.  In  that  case  the  car- 
rier transported  a  car-load  of  mules  over  its  road  under  a  con- 
tract which  limited  its  liability  to  one  hundred  dollars  for  each 
horse  or  mule.  One  of  the  horses,  of  the  value  of  $150,  was 
injured.  This  court  held  that  the  damages  the  shipper  was 
entitled  to  recover  in  that  case  was  the  proportion  of  one  hun- 
dred dollars  the  horse  was  lessened  in  value  by  reason  of  the 
injury. 

As  a  general  rule,  the  common  carrier  is  bound  to  receive 
and  carry  that  which  is  offered  to  him  for  transportation.  He 
ought  to  be  entitled  to  a  reasonable  reward  for  his  services. 
As  the  risk  of  convejdng  property  of  considerable  value  is 
greater  than  that  of  small  value,  the  care  required  is,  and  the 
reward  should  be,  greater.  It  is,  therefore,  reasonable  and 
right  that  the  value  of  the  property  shipped  should  be  ascer- 
tained in  order  that  the  carrier  may  know  the  extent  of  his 
responsibility  and  the  care  and  attention  required,  and  fix 
the  amount  of  his  reward.  As  said  by  Lord  Mansfield  in 
Oibbon  v.  Paynton,  4  Burr.  2298:  '^  His  warranty  and  insur- 
ance is  in  respect  of  the  reward  he  is  to  receive,  and  the  re- 
ward ought  to  be  proportionate  to  the  risque.  If  he  makes  a 
greater  warranty  and  insurance,  he  will  take  greater  care,  use 
more  caution,  and  be  at  the  expense  of  more  guards  or  other 
method  of  security;  and  therefore  he  ought,  in  reason  and  jus- 
tice, to  have  a  greater  reward."  If,  therefore,  the  measure  of 
the  liability  of  the  carrier  as  agreed  upon  is  adjusted  by  the 
reward  to  be  received  by  the  carrier  under  his  contract,  and 
the  contract  of  shipment  is  fairly  entered  into,  and  no  deceit 
is  practiced  upon  the  shipper,  the  contract  is  reasonable  as  to 
the  measure  of  liability,  and  should  be  upheld. 

Inasmuch  as  the  measure  of  appellant's  liability  in  the 
stipulations  contained  in  the  Memphis  contract  is  stated  to 
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be  based  on  reduced  rates  of  freight  paid  for  the  transporta- 
tion of  the  stock,  it  must  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  rate  of  freight  was  graduated 
by  the  valuation  agreed  upon  as  the  limit  of  the  carrier's  liar 
biHty,  and  was  reduced  under  the  regular  rates  in  consequence 
and  consideration  of  the  terms  or  stipulations  of  the  contract:: 
8l  LotUs  etc.  Ry  Co.  v.  Lesser,  46  Ark.  236. 

As  to  the  burden  of  proof,  the  circuit  court  instructed  the 
jury,  at  the  instance  of  appellees,  as  follows:  "  The  jury  are 
instructed,  as  a  matter  of  law,  that  whenever  a  common  ca> 
rier  seeks  to  avoid  a  liability  for  losses  on  account  of  the  con- 
tract limiting  its  liability,  the  burden  of  proof,  as  a  general 
rule,  is  upon  it,  not  only  to  show  that  a  limited  contract  haa 
been  made,  but  also  that  the  los»  in  question  arose  from  a 
cause  excepted  in  the  contract;  and  this  fact  must  be  estab* 
lished  with  reasonable  certainty,  and  not  rest  upon  conjecture 
or  possibility.    So,  in  this  case,  if  defendant  seeks  to  avoid  its 
liability  for  the  death  of  the  jack  sued  for  under  a  clause  oi 
their  contract  of  shipment  exempting  the  company  from  suclk 
liability  for  injury  to  said  jack,  caused  by  the  animals  shipped! 
in  the  car  with  him,  or  on  the  ground  Uiat  the  death  of  saidi 
jack  was  caused  by  the  inherent  vices  and  propensities  of  such^ 
animals,  the  burden  of  proof  is  upon  the  defendant  to  show/ 
that  the  death  of  said  jack  was  caused  by  other  animals  in*^ 
the  car,  or  their  inherent  viciousness." 

And  at  the  instance  of  the  appellant  as  follows:  "  If  the  jury 
find  from  the  evidence  that  plaintiffs'  stock  was  received  and 
transported  under  a  written  contractor  bill  of  lading,  whereini 
it  was  stipulated  or  agreed  that  the  owners  or  their  agenta- 
should  ride  upon  the  freight  trains  in  which  said  stock  waa> 
being  transported,  and  that  they  should  load,  transport,  feed^ 
and  care  for  said  stock  while  on  the  cars,  or  at  feeding,  trans- 
fer, or  other  points;  and  if  they  further  find  that  plaintiff 
J.  S.  Gooch,  one  of  the  owners  of  said  stock,  did  accompany 
the  said  stock,  and  was  upon  the  same  train  upon  which  the 
stock  was  at  the  time  said  animal  died,  and  that  said  contract 
exempted  the  carriers  from  all  liability  from  injury  to  said 
stock,  then  you  are  instructed  that  by  virtue  of  said  exemption 
in  said  contract  contained,  the  burden  of  proof  is  upon  plain- 
tiffs to  show  that  said  animal  was  killed  by  or  through  the 
negligence  or  fault  of  this  defendant;  and  if  you  find  that  no  ^ 
evidence  of  negligence  has  been  offered  showing,  or  tending  to 
show,  that  defendant  was  at  fault,  then  you  must  find  for  the 
defendant." 
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These  instructions  are  inconsistent  with  each  other;  and  the 
one  given  at  the  instance  of  the  a{>pellee8  is  misleading  ami 
not  applicable  to  the  facts  in  this  case. 

In  8u  Louis  etc.  IPy  Co,  v.  Leaser ^ 46  Ark.  226,  it  is  said: 
^  Whenever  a  common  carrier  seeks  to  avoid  a  liability  for  losses 
on  account  of  a  contract  limiting  his  liability,  the  burden  of 
proof,  as  a  general  rule,  is  i^n  him,  not  only  to  show  that  a 
limited  contract  has  been  made^  but  also  that  the  loss  in 
question  arose  from  a  cause  excepted  in  the  contract"  But 
this  court  has  never  applied  this  rule  to  any  case  except  those 
in  which  the  loss  was  caused  by  lure  or  like  causes,  against 
which  the  carrier  was  an  insurer  at  common  law.  It  did  not, 
in  St.  Louis  etc.  Ry  Co.  y.  Lesser j  supvdy  undertake  to  say  to 
whatxlass  of  cases  it  is  applicable.   Does  it  goixern  in  this  case  ? 

At  common  law  a  carrier  is  held  to  the  sttiotest  Account- 
ability. The  reason  is,  when  goods  are  placed  in  his  care  for 
transportation,  the  shipper  is  dependent  on  him  for  their  safe- 
keeping and  delivery.  He  seldom  goes  or  sends  any  one  to 
protect  his  interest.  His  necessities  often  compel  him  to  rdy 
solely  on  the  carrier.  If  the  goods  aise  lopt  through  the  .grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them,  or 
others  in  x^oUusion  with  them,  he  is  unable  to  prove  it  by  any 
one  except  the  carrier's  servants.  If  he  is  compelled  to  prove 
that  his  goods  were  lost  through  the  fault  of  the  carrier  before 
he  can  recover,  his  ability  to  sustain  an  xiction  would  be  neces- 
sarily .uncertain  and  sometimes  impossible.  To  protect  him, 
And  io  insure  the  utmost  £ood  Hedth  and  diligence  in  the  car- 
riage and  delivery  «f  freight,  the  common  law  imposes  upon 
the  carrier  the  resjponsibility  of  an  insurer  against  all  losses 
except  those  occasioned  by  the  act  of  God  or  the  public  eiaemy ; 
and  in  case  of  damage  or  loss,  requires  him  to  Ahow  the  cause. 
To  exonerate  himself  from  liability,  the  buiden  of  proof  is 
upon  him  to  show  that  the  loss  or  damage  was  caused  by  the 
act  of  God  or  the  public  enemy.  This  rule  of  evidence  is  the 
necessary  result  of  the  common-law  liability,  and  the  circum* 
stance  that  the  cause  of  the  loss  is  presumed  to  be  peculiarly 
within  the  knowledge  .of  the  common  carrier. 

But  in  this  case  there  wafi  a  restriction  upon  the  common-law 
liability  of  the  carrier.  Appellees  agreed  to  load  the  cars  with 
the  stock,  and  unload,  feed,  water,  and  attend  to  them  at  their 
own  expense  and  risk  while  in  the  stock-yaj^ds  of  the  cjurriers 
awaiting  shipment,  and  on  the  cars,  or  at  feeding  or  transfer 
points,  or  when  the  same  might  be  taken  off  the  cars  for  any 
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parpoee,  and  to  see  that  the  cars  wepe  securely  fastened;  and 
for  that  purpose  one^  of  them  was  allowed  to  ride  and  did  rido 
on  the  train,  with  the  stock  fnmi  Hosde  ta  T^Earkaaa,  free  of 
additional  eharge.  Under  the  contract,  thej  took  charge  of 
Che  stock  during  transportation^  and  reEeved  appellant  of  any 
responsibility  for  the  dischargp.  of  those  duties  of  a  common 
carrier  which  thejr  andeEtaQk.  to  perfoxm^  and  eoofincd  its  du« 
ties,  by  the  Memphi»  contract,  tor  the  fumishmg  suitable  cars 
and  hauling  them  to^  the  place  of  destmation.  Having  the 
care  of  the  BtoAy  the  liabilities  of  a  common  carrier,  which 
make  it  his  duty  to  account  for  the  loss  of  freight,  did  not  de* 
y^Ye  on  appellant  Being  in  diacge,  they  ware  presumed  to 
know  the  cause  of  tiie  losv  of  the  jack  fbund  dead,  if  either 
party  to  the  contract  does;  and  the  burdien  of  proof  is  upon 
them  to  show  that  the  default  or  negligence  of  appellant  was 
the  cause,  before  they  can  be  entitled  to  recover:  LomsviUe  etc, 
B.  JS.  Co.  V.  Hedgevy  9  Bush,  645, 651;  15  Am.  Rep.  740;  Clark 
y.  St.  LowU  etc.  Ry  Co,^  64  Mo.  441,  448;  Htsrvey  v.  Rose,  26 
Ark.  3;  7  Am.  Rep.  695;  Kavxas  Pacific  JPy  Co,  v.  Reynolds^ 
8  Ean.  623,  64L 

For  the  errars  indicated,  the  judgment,  of  the- coiirt  below  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

ATunwmgLmr  or  DscitARAXiONS  as  Fart  or  Rbb  Oistje:  Siodtman  ▼. 
Aeafa»24  Tex.  App.  887;  6  Am.  8t  Rep.  BH,  and  note  896;  Durkee  y.  CaUrai 
Pac  R.  E.  Co,^  69  CaL  633;  68  Am*  Rep.  662,  and  note  665-668. 

CoHMON  Cabktir  OF  Lttx-siock^  dnties  and  KabiEtieB  of:  AyreaY.  Chicago 
etc  B.  R,  Co.t  71  Wia.  372;  6  Am.  9t  Hep.  226,  and  note  233;  power  to 
yudtUMiii^hfeoni^bKLoUei^/'eU.M.ACar.lPi^^  2  Am. 

BL  BepL  494^  aadiioto  filNL 

Iv  Aanvea  ov  Fraitd  oa  lliSBiani,  Odhtract  vobt  Carbiaok  or  Ani- 
mals aigned  by  the  shipper  ia  the  aole  eyidence  of  tJie  agreement,  although 
it  dilfon  from  a  previons  onS  contract,  and  the  shipper  did  not  read  it:  SL 
Lmw€ic.  R,  S.  Co,  y.  Chmyi  77  BfcK  6a«r  49  Am.  Rep.  13;  McFadden  y.  Mo, 
Pae.  R'y  Ok,  98  Mo.  343^  1  Am.  &k  Rep.  T21. 

Shipfkb  Bouin>  it  Contract  of  SBifhknt  ezecnted  by  himself,  and 
cannot  ezcnse  himself  because  he  did  not  read  same,  or  know  contents,  when 
DO  mistake^  frand,  imposition*,  or  daoeit  is  chafed:  MeFadden  y.  Mimouri 
Paafic  R'y  Co.,  92  Mo.  343;  1  Am.  8t  Rep.  721;  Harrii  y.  Grand  Trunk  Ky 
Co.,  15  R.  L  371. 

CoiocoN  CABBncB,  RioRTB  A2i3>  LiAHumEff  OF  Goimcmvo  LniES: 
Fahey  y.  Oeorgia  R,  R  Co.,  76  Ga.  697;  2  Am.  St.  Rep.  68;  Knott  y.  Raleigh 
etc  R.  R.  Co.,  98  K.  C.  73;  2  Am.  St.  Rep.  321,  and  cases  collected  in  note 
825. 

Common  Carrisbs — CoNNXCTmro  Lnvsa  of  Common  Cabrduis  asm 
JoDTTLT  LiABLB  whcn  Contract  for  shipment  is  made  with  one  and  damages 
are  suffered  on  the  line  of  the  other:  Fafvey  y.  Owrgia  R.  R.  Co.,  76  Oa.  697; 
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S  Am.  Si.  Bep.  68;  even  thoagh  contract  with  fint  carrier  was  to  carry  over 
iti  own  line^  and  another  line  different  from  one  over  which  actoally  carried: 
/jMlspeiKtMes  Jf.  Co.  v.  BurUn(fUm  etc  B.  B.  Co,,  72  Iowa»  635;  2  Am.  St. 
Bep.  258.  But  oonneoting  line  it  liable  only  aa  forwarding  agent»  and  not 
for  damage  done  beyond  its  terminus  except  by  special  contract^  or  when 
connecting  linea  are  aaaodated  nnder  agreement  to  become  liable  for  con- 
tracts of  each:  KnoU  v.  Raleigh  etc  R,  R,  Co.,  98  K.  C.  73;  2  Am.  St.  Bep. 
321.  But  in  Bhode  Island  and  Minneaota,  in  absence  of  special  contnct^ 
£r8t  carrier  not  liable  for  fiudts  of  snbseqoent  carriers:  HarrU  v.  Qnmd  Tnmt 
Jtty  Co.,  15 B.  L  871;  OtUy.  Mkmeapoik etc  B^y  Cc,  36 Minn.  386. 

CoiocoN  Carbdui  cawot  bt  Contraot  limit  its  liability  from  coose- 
^quences  of  its  own  negligence:  Orit  v.  Minneapolis  etc  I^y  Co.,  36  Minn.  386; 
%at  in  Missouri  it  can  by  contract  limit  its  common-law  liability:  McFaddem 
^.  Mieeomri  Pac  B^y  Co.,  92  Mo.  343;  1  Am.  St.  Bep.  721.  In  Texas  commcn 
'barrier  cannot  by  contract  limit  its  liability  against  loss  of  live-stock,  except 
•«nch  loss  as  occasioned  by  act  of  Qod,  pnUio  enemy,  act  of  owner,  or  vicioiiB 
propensity  of  animal:  Ouffetc  B,B.Co.y.  TnnHdt,  68  Tex.  314;  2  Am.  St 
"Sep.  494. 

WmERx  OomcoH  Carkob's  Lubdjit  is  Lmn'SD  bt  CoRTBAor,  Bor- 
mir  or  Pboqf  si  oh  Cabbzkb  to  ahow  that  loss  l-i  irantitu  was  within  the 
exception  limiting  general  liability:  IMUley  v.  Chicago  etc  B*y  Cc,  36  Minn. 
639;  1  Am.  St.  Bep.  692.  Bat  in  New  York  where  carrier  by  contract  ex- 
empts himself  from  liability  for  loss  by  fire^  unless  the  same  be  proved  to 
■iiave.ocoarred  from  the  fraud  or  gross  negligence  of  the  carrier  or  its  ser^ 
vants,  the  burden  of  proof  is  upon  the  party  seeking  to  recover  to  show  that 
the  fire  resulted  from  one  of  thecansesspeoified:Pfallv.  AeimoiKrele;  A  A 
<Jo.,  108  K.  Y.  868. 
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[M  ABXAjnus,  ttLI 

Oini  Who  Xams  ov  Lavd  PEnnvo  ah  Aonov  or  Biaonmnr  to  to* 

cover  the  pcaseesion  thereof  is  pretumed  to  hold  under  the  defendant 
therein,  and  if  he  holds  by  aa  independent  title^  it  Is  incumbent  upon 
him  to  show  that  fact. 
PtAnrmr  or  Ejboimsmt  Who  his  Bbooybbbd  Judgmbit  is  BirfiTLBD 
TO  Writ  of  possession  against  a  person  who  entered  under  the  defendant 
after  the  commencement  of  the  aotion,  and  such  person  cannot  resist  hie 
application  for  the  writ  on  the  ground  that  he  holds  under  an  indepen- 
dent title  acquired  after  his  entry. 

PsTinoN  for  aUoB  writ  of  poeseerion.  The  opinion  states  the 
case. 

John  B.  JoneSf  for  the  petitioner. 

U.  M.  and  O.  B.  RoWy  and  L.  A.  Byrne^  contra. 

VALENnms,  Special  Judge.  On  the  24th  of  October,  1878, 
James  Ritchie  brought  suit  by  ejectment  in  the  Miller  circuit 
court  against  Bero  Buliner  and  Sarah  L.  Buliner«  his  wife, 
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for  the  recoyery  of  lot  nomber  (6)  five,  in  block  nomber  (78) 
eeventy-three,  in  the  town  of  Texarkana,  Arkansas. 

Pending  the  subsequent  litigation,  Ritchie  died,  haying 
previously  conveyed  the  property  to  his  wife,  Lucy  Ritchie. 

The  case  was  afterwards  transferred  to  the  equity  docket, 
and  at  the  July  term,  1885,  a  decree  was  rendered  in  favor  of 
the  defendant  Sarah  L.  Buliner,  as  the  owner  and  party  in 
possession  of  the  property. 

On  appeal  to  this  court,  and  at  the  May  term,  1887,  the 
decree  was  reversed,  and  a  judgment  entered  in  favor  of  Lucy 
Ritchie  for  the  recovery  of  the  premises  in  controversy:  Mc- 
Lain  v.  Bvliner^  49  Ark.  218;  4  Am.  St.  Rep.  36. 

Upon  this  judgment,  a  writ  of  possession  was  issued,  di- 
rected to  the  sheriff  of  Miller  County,  commanding  him  to 
take  the  possession  from  the  defendants  Bero  and  Sarah  L. 
Buliner,  and  deliver  the  same  to  the  plaintiff,  Lucy  Ritchie. 

The  sheriff  returned  this  writ  unserved,  alleging  as  his  rea- 
son therefor  that  he  did  not  find  the  defendants  in  possession, 
but  found  the  premises  in  possession  of  H.  S.  Johnson  and 
Jane  R.  Johnson,  his  wife,  who  claimed  title  under  a  deed 
from  the  defendant  Sarah  L.  Buliner  to  Jane  R.  Johnson, 
dated  October  13,  1886,  and  also  under  bond  for  title  from  J. 
F.  and  J.  C.  Kirby,  dated  November  29,  1887,  the  Eirbys 
claiming  title  under  a  patent  from  the  state  of  Arkansas. 

Thereupon  Lucy  Ritchie  filed  her  petition  in  this  court,  re- 
citing her  recovery  here,  the  issue  of  ihe  writ  of  possession, 
and  refusal  of  the  sheriff  to  execute  it,  and  praying  that  an 
alias  writ  be  issued,  commanding  him  to  take  the  possession 
of  the  premises  from  H.  S.  and  Jane  R.  Johnson,  and  deliver 
them  to  petitioner. 

Mrs.  Johnson  filed  a  response,  alleging  that  she  was  not  a 
party  to  the  suit,  or  in  any  way  bound  by  its  determination, 
and  claiming  that  she  holds  the  possession  under  a  convey- 
ance made  by  the  state  of  Arkansas  to  J.  F.  and  J.  C.  Eirby 
on  the  25th  of  September,  1883,  and  under  a  bond  for  title 
from  them  to  her  on  the  29th  of  November,  1887.  Copies  of 
these  deeds  are  filed  as  exhibits. 

To  this  response  Mrs.  Ritchie  filed  an  answer,  denying  that 
Mrs.  Johnson  claimed  title  under  the  Eirby  deed,  and  alleging 
that,  until  the  determination  of  this  suit  in  June,  1887,  her 
only  claim  of  title  was  under  a  deed  from  ihe  defendant 
Sarah  L.  Buliner,  executed  October  13,  1885,  and  during  the 
pendency  of  this  suit.   This  deed  is  exhibited  with  the  answer. 


120  RiTcms  V.  Johnson.  [ArkansM, 


These  are  aU  the  material  facts  in  the  case  ae  presented  by 
the  pleading  and  exhibits. 

There  is  no  evidence  as  to  the  time  when  Mrs.  Johnson 
actually  went  into  possession.  The  only  positive  statement 
with  regard  to  possession  at  all  is  in  Mrs.  Johnson's  answer, 
filed  January  80,  1888,  in  which  she  says  she  holds  possession 
under  the  Kirby  deed.  Several  weeks  before  this,  the  sheriff, 
when  proceeding  to  execute  his  writ,  had  found  her  in  posses^ 
sion. 

The  law  presumes  that  she  was  holding  under  the  defend- 
ant, and  if  this  was  not  the  case,  and  she  really  held  by  an 
independent  title,  it  is  incumbent  upon  her  to  show  it:  Samp- 
mm  V.  Ohleyer,  22  Cal.  200;  Lee9e  v.  Clark^  29  Id.  664;  Wether- 
bee  V.  Dunn^  86  Id.  147;  95  Am.  Dec.  166;  Freeman  on 
Executions,  sec.  476. 

The  mere  statement  made  several  weeks  afterwards  in  an 
unsworn  pleading,  that  she  was  then  holding  by  such  title, 
would  scarcely  be  sufficient  to  rebut  the  legal  presumption. 
This,  together  with  the  fact  that  she  had  obtained  a  deed  from 
the  defendant  Mrs.  Buliner,  since  the  commencement  of  the 
suit,  forces  us  to  the  conclusion  that  she  acquired  the  posses- 
sion under  her. 

It  is  settled  beyond  controversy,  that  in  an  action  of  eject- 
ment, a  parly  who  goes  into  possession  under  the  defendant  is 
liable  to  be  turned  out  by  the  writ:  Hanson  v.  Armstrong^  22 
IlL  442;  Walien  v.  Huff,  3  Snoed,  82;  Howard  v.  Kennedy,  4 
Ala.  592;  89  Am.  Dec.  807;  Freeman  on  Judgments,  sec.  171, 
and  cases  cited;  Freeman  on  Executions,  sec.  476,  and  cases 
cited. 

It  is  equally  well  settled  that  a  party  holding  by  indepen- 
dent and  paramount  title  will  not  be  turned  out:  Long  v.  ifoT' 
Urn,  2  A.  K.  Marsh.  89;  Clark  v.  Parkinson,  10  Allen,  183;  87 
Am.  Dec.  628;  Ford  v.  Doyle^  87  Cal.  846;  OarrUon  v.  Saffig- 
nac,  25  Mo.  47;  69  Am.  Dec.  448;  PoweU  v.  Lawson,  49  Oa.  290. 

This  case  presents  both  phases.  Mrs.  Johnson  went  in  un- 
der Mrs.  Buliner,  the  defendant,  and  now  holds  under  an  out- 
side and  independent  title  which  has  never  been  adjudicated. 

Can  she  do  this?  In  other  words,  conceding  the  Kirby  title 
to  be  good,  can  she  tack  her  possession  acquired  firom  the  de- 
fendant under  a  bad  title  to  the  subsequently  acquired  good 
title,  and  thus  bid  defiance  to  the  writ?  This  is  an  entirely 
new  question  in  this  court. 

Freeman  on  Judgments,  section  171,  says:  '^The  action  of 
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ejoctment  being  pimly  m  poessBiwry  ftclfim,  a  iramber  of  per- 
BOOS  aro  considered  ae  in  privity  Ibereni  to  tbe  extent  that 
they  most  yield  up  the  poaeeeBioD  to  tho^  prevailing  plaintiff, 
tboaj^  tbflir  title  to  the  property  renaincr  mmdjndicated,  and 
is  capable  of  being  successfully  asserted  against  the  now  suc- 
cooofiil  party  in  some  ssbasqtienl  eontroversy.  When  consid- 
oring  the  ibrce*  of  a  jadgBuirt  in  cjectnenti  privies  *  are  those 
wh»  entered  vnder,  or  ocqusred  an  initerest  fn  the  premises 
fifom  or  tliroughy  or  entered  without  title  by  ooHnsion  with,  de- 
fendants subsequent  to  the  commencement  of  the  action.'  ^ 

This  and  the  authorities  cited  in  support  of  it  fully  sustain 
the  poritioR  that  Mrs.  Johnson  entered  in  privily  with  Mrs. 
BuUner,  and  stands  in  her  shoes. 

If  the  statement  by  Mr.  Freeman  that  "the  action  of  eject- 
ment is  purely  a  possessory  action "  be  correct^  thia  ends  the 
contiovmy;  for  it  would  bo  aibeoid  to  say  that  an  action  ex- 
dnsively  for  one  purpose  cocdd  be  thwarted  by  circumstances 
entirely  extraneous  and  independent. 

But  it  is  not  necessary  to  concede^  without  qualification, 
that  the  action  of  ejectment  is  "purely  possessory."  It  is 
Bu£Bcient  to  say  that,  as  modified  by  our  statute,  and  though 
based  upon  title,  it  is  still  essentially  a  possessory  action:  HiU 
T.  PhmkU,  41  Ark.  465. 

Mrs.  Johnson's  grantor,  Mrs.  Buliner,  might,  had  she  chosen 
to  do  so,  haye  set  up  the  Eirby  title  as  a  defense  to  Mrs. 
Bitchie's  suit,  and  if  successful,  Mrs.  Johnson  would  have 
reaped  the  benefit.  She  failed  to  do  this,  and  her  grantee 
ou^t  not  now  to  be  heard  to  complain  if  the  burden  is  tlirown 
upon  her,  and  not  upon  the  successful  plaintiff:  Mtmtgamery  y. 
WhiHn^,  40  CbL2H. 

In  Kercheval  v.  AnMevj  4  Dana,  166,  Forman  and  Ambler, 
at  the  same  term  of  court,  recovered  separate  judgments  in 
qectment  for  the  same  land  against  KerchevaL  Forman 
entered  under  a  writ  of  possession,  and  at  once  leased  to 
Kercheval.  Afterwards,  under  a  writ  issued  under  the  Am- 
bler judgment,  the  question  arose  whether  Kercheval  could 
be  dispossessed.  The  court,  while  conceding  that  Kercheval 
held  under  Forman,  and  that  Forman  himself,  if  in  actual  oc- 
cupancy, could  not  be  dispossessed,  held  that  Kercheval  could 
not  set  up  his  actual  possession  acquired  from  a  stranger 
against  a  writ  under  a  judgment  to  wliich  he  was  himself  a 
party. 

This  is  a  stronger  case  tlian  the  case  now  before  the  court, 
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beoanae  lira.  Johnson  can,  with  regard  to  the  poaaesaion,  oc- 
cupy no  better  position  than  her  grantor,  Mrs.  Boliner,  while 
Eercheval  did  actaally  occupy  the  better  position  of  his  lessor, 
Forman,  who  could  himself  haTe  successfully  resisted  the 
Mrrit. 

As  we  decide  the  case  adTersely  to  Mrs.  Johnson,  it  be- 
comes unnecessary  to  discuss  the  apparent  validity  or  inva- 
lidity of  her  deed  from  the  EirbySi  and  on  this  we  decline  to 
express  an  opinion. . 

A  writ  of  possession  is  awarded  as  prayed  for. 


All  Who  Oom  nno  Poananov  or  h^m  amtmr  Aonov  Bbovoht  mart 
fHma/ade  go  out  under  writ  of  powMiioB,  if  the  pUfaitiff  reooren;  for  tlie 
preeamptloii  is  that  ^SbMfj  cuiie  in  under  the  defendant:  VTeCAerke  ▼.  Dwhi, 
S6CU.  147;  95  Am.  Deo.  166^  end  note  170;  (kigm  v.  Bim,  41  HL  142;  95 
Am.Dee.46a. 

Wbxbi^  FanxDio  Aonov  to  BaooTsa  Lass  AOAaar  Ova  or  Posnnnur 
VNina  OLim  or  Ttom^  he  leti  it  to  a  tenant^  wiio^  with  notioe  of  the  aotun, 
enters  and  aowi  erops^  and  jndgnMnt  is  reooforad  aa*^Bst  the  ls«or»  end  ho 
enrrendsfs  pnMsesloB,  the  tenant  is  not  entitled  to  the  oropei  Jtoiesg  ▼.  JtMa, 
44  Ind.  9901  16  Am.  Eq^  «k 
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Sbabs  v.  Stabbibd. 

[78  OAUfOBinA,  9L] 

Ooner  will  Tbh4t  am  Oaamm  Un  ov  LAVouiboi  or  Bana 
Ybmd  THnxnrwliioh  impogDi  ib»  mothrMol^  and  k  diiretpaetfnl  to^ 

AcnoN  by  plaintifib  to  recover  from  defendant  his  propor* 
tionate  part  of  a  sum  of  money  paid  by  plaintiff^  whicb  had 
been  owing  by  a  partnership  formerly  existing  between  the 
plaintjflh  and  defendant 

F.  D.  and  G.  W.  Nieolj  for  the  appellant 

F.  W.  Street^  for  the  respondents. 

HATm,  C.  The  brief  of  the  counsel  for  appellant  contains 
the  following:  ^  The  ooorty  out  of  the  fullness  of  his  love  for  a 
cause,  the  parties  to  it  or  their  ooonseli  or  from  an  oversealous 
desire  to  adjudicate  'all  matters,  points,  arguments,  and 
things,'  could  not,  with  any  degree  of  propriety  under  the  law, 
patch  and  doctor  up  the  case  of  the  plainiiflfs,  which,  perhaps, 
the  carelessness  of  their  counsel  had  left  in  such  a  condition 
as  to  entitle  them  to  no  relief  whatever/' 

Here  is  a  distinct  intimation  that  the  judge  of  the  court  be- 
low did  not  act  from  proper  motives,  but  from  a  love  of  the 
parties  or  their  oounseL  We  see  nothing  in  the  record  which 
suggests  that  such  was  the  case.  On  the  contrary,  the  action 
complained  of  seems  to  us  to  have  been  entirely  proper:  See 
am  V.  Bee$6j  47  Cal.  840.    The  brief,  therefore,  contains  a 
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groundless  charge  against  the  purity  of  motive  of  the  judge  of 
the  court  below.  This  we  regard  as  a  grave  breach  of  profes- 
sional propriety.  Every  person  on  his  admission  to  the  bar 
takes  an  oath  to  ''  faithfcdlj  diackargp  the  duties  of  an  attor- 
ney and  counselor":  Code  Civ.  Proc.,  sec.  278.  And  among 
such  duties,  as  defined  by  statute,  is  '^to  maintain  the  re- 
spect due  to  the  courts  of  justice  and  judicial  officers  ":  Id., 
sec.  282»  fSfmrnij  sircb  a  coursv  as  was  tskev  in  tins  case  is 
not  a  compljanee  with  that  iv^y.  In  Pfieilemd&rY,  Sumner 
O.  it  S.  M.  Co.y  61  Cal.  117,  the  court  saiJ:  "  If  unfortunately 
counsel  in  any  case  shall  ever  so  far  forget  himself  as  will- 
fully to  employ  language  manifestly  disrespectful  to  the  judge 
of  the  superior  court,  —  a  thing  not  to  be  anticipated,  —  we 
shall  deem  it  our  duty  to  treat  such  conduct  as  a  contempt  of 
this  court,  and  to  proceed  accordingly  ";  and  the  briefs  in  the 
case  were  ordered  to  be  stricken  from  the  files. 

We  therefore  advise  that  the  submission  of  this  case  be  set 
aside,  and  that  the  brief  of  counsel  for  the  appellant  be 
stricken  from  the  files,  and  that  if  a  proper  brief  on  befasif  of 
appellant  be  not  filed  within  thirty  days  from  the  entry  of  the 
order,  the  appeal  stands  dismissed. 

Belcheb,  C.  C,  and  Foots,  C,  concurred. 

The  CouBT.  For  the  reasons  given  in  Ura  foregoing' 0iiimaD, 
ordered  the  submission  of  the  cause  is  set  aade,  smd  brief  of 
counsel  for  appellant  stricken  from  the  files  of  this  court;  and 
if  within  thirty  days  from  the  filing  of  this  order  a  proper  brief 
on  the  part  of  appellant  be  not  filed  herein,  the  appeal  will  be 


CoNTEMFTy  What  Oonbxitutbs:  Peqpfe  ▼.  Wikwif  64  BL  196;  16  Am. 
Rep.  528;  Tn  re  Lowenihal,  74  CaL  109;  6  Am.  St.  Rep.  424;  WalUng  v.  Mil- 
lev,  lOS  N.  T.  173;  2  Am.  St  Rep.  400;  WiUiafMM's  Oue,  26  Pa.  St.  9;  67 
Am.  Deo.  374;  In  rt  Simee,  48  N.  fl.  428;  97  Am.  De<k  6S6¥  8Mk  ▼.  QdO^- 
u»y,  5  GoKL  326;  98  Am.  Deo.  404»  note  416-420;  libel  oft  jndgaK  SMbt. 
FrtWy  24  W.  Va.  416;  49  Am.  Rep.  257;  abunng  judge  la  straet  for  hta 
judicial  action:  People  ▼.  Qmetit  7  CoL  237;  49  Am.  Rep.  351;  libel  on  grand 
jury:  fi^torey  ▼.  Peopk,  79  DL  45;  22  Am.  Rep.  168;  Tn  re  Cfheetetmm,  49 
N.  J.  L.  137;  60  Am.  Bep.  696;  report  thirira  jiimrcn  be  faribeii:  £M»y. 
fftofe,  99  Ind  338;  46  Am.  Bepw  82ii;  MldMraig  innlM*  iMen  to  Jv4fB:  /a 
r«  iVyor»  IS  Kan.  72;  26  Am.  B^  747. 
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MONTGOMBBT   V.   KePPEL. 
{75  Calxfosiha,  iSflJ 

MdROAon  n  Chabgid  wtih  Nonoi  or  Taot  Ansomra  Titlb  to 
ItaeiOASBD  PBonEBTT,  wfaen  lie  htm  rwidily  aooeniUe  meuis  of  acquir- 
ing knoirldlsB  tliMeol  whiob  lie  might  Ymm  aaeertained  by  inquiry. 

Fmnm  IfosKaMixB  is  Chabsjd  wish  Kokhs  ov  Tbbhb  vpoh  Which 
PuscHAai  or  WaaoAOKD  Pbofxbtt  is  Madi,  where^  pending  his  ne- 
gotiation with  the  mortgagor^  he  aoqoirea  knowledge  that  the  title  to  the 
proper^  is  in  a  third  pereoiiy  with  whom  the  mortgagor  was  negotiating 
for  tho  poirfiaee,  whieh  was  afterwarda  eonannmated  by  the  delivery  of 
A  deed  to  the  mortgagor,  and  the  oiooatiaB  by  him  of  a  mortgage  back 
to  the  grantor  to  aecore  the  porohaao  money. 

BrAixifSiiT,  TO  Opduth  as  Estoppu.,  icusT  BS  Madb  with  Ezpbxss  I:v- 
ToraiOH  TO  DicEivi^  or  with  soch  careleBsneBs  or  culpable  negligence 
as  to  amount  to  oonstmethra  Inmd. 


Action  to  foredoee  a  mortgage.    The  fsLcia  are  stated  in  the 

HmtuBey  amd  QmUj  inr  the  A^elbuit. 

W.  F.  Ooad  and  Arthur  Rodgers,  for  the  respondent 

THOBHToHy  J.  The  plaintiff  brought  this  action  to  foreclose 
A  mortgagB  against  the  mortgagor,  Garret  Eej^el,  and  the 
Spring  Valley  Mining  and  Irrigating  Cbmpany.  Other  per- 
sona were  made  parties,  which  need  not  be  here  especially 
mentioned,  Aa  to  all  these  defendants  except  Keppel,  the 
general  allegation  is  made  that  they  have,  or  claim  to  have, 
some  interest  in  or  claim  npon  said  lands,  or  some  part  thereof, 
as  purchasers,  mortgagees,  judgment  creditors,  or  otherwise, 
which  interests  or  claims  are  subsequent  to  and  subject  to  the 
lien  of  plaintiff's  mortgage.  The  de&ndant  corporation  above 
named  set  up  a  mortgage  ufoa  a  portion  of  the  land  covered 
by  the  plaintiff's  mortgage  executed  by  Keppel  to  it;  and 
which  of  these  mortgages  was  prior  in  right,  sfi  appears  from 
the  transcript,  was  the  principal  questicm  tried  and  deter- 
mined by  the  court  It  appears  bom  the  findings  of  fact  that 
the  mortgage  to  the  corporation  defendant  was  executed  on 
the  twenty-second  day  of  November,  1883,  acknowledged  by  the 
mortgagor  on  the  same  day,  and  filed  for  record  in  the  office 
of  the  county  recorder  of  Butte  County  (where  the  mortgaged 
property  was  situate)  at  10:26  o'clock,  on  the  twenty-sixth  day 
of  l^ovember,  1883.  It  further  appears  that  the  land  mort- 
gaged to  the  corporation  was  conveyed  by  it  to  the  oomnion 
mortgagor  on  the  same  day  on  which  the  mortgagor  executed 
to  the  de£9ralant  above  nA>vwDc)  «Ke  mortgage  just  mentioned; 
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tliat  the  mortgage  was  executed  to  secure  to  the  defendant  a 
part  of  the  purchase-money  of  the  said  land,  the  other  portion 
having  been  paid  by  Eeppel,  the  purchaser,  in  cash  prior  to 
the  delivery  of  the  conveyance  to  him  by  the  defendant;  that 
on  the  24th  of  November,  1883,  the  deed  of  conveyance  of  the 
land  sold  to  Keppel  was  delivered  to  him  by  defendant,  and 
was  recorded  in  the  proper  office  in  Butte  County,  on  the 
twenty-sixth  day  of  November,  1883.  The  mortgage  to  plain- 
tiff was  executed  on  the  22d  of  November,  1883,  and  was 
recorded  in  the  proper  office  in  Butte  County  on  the  twenty- 
second  day  of  November,  1883.  This  last  mortgage  was  exe- 
cuted to  secure  a  loan  of  a  large  sum  of  money  made  by 
plaintiff  to  Eeppel.  While  Eeppel  was  negotiating  witii 
plaintiff  for  this  loan,  it  became  known  to  plaintiff  that  the 
title  of  a  portion  of  the  land  which  he  (Eeppel)  offered  as 
security  was  in  the  corporation  defendant,  for  the  purchase 
of  which  Eeppel  was  then  negotiating  with  the  corporation. 
This  purchase  was  consummated  by  the  delivery  of  the  deed 
above  mentioned,  executed  to  Eeppel  by  the  corporation,  a 
payment  of  a  portion  of  the  purchase-money  by  Eeppel,  and, 
concurrently  with  the  execution  of  the  deed,  the  execution  to 
the  corporation  by  Eeppel  of  the  mortgage  above  mentioned 
to  secure  the  pajrment  of  the  remainder  of  the  purchase- 
money.  All  the  above  constituted  parts  of  the  transaction  of 
purchase  by  Eeppel  of  the  corporation  of  the  land  above  re- 
ferred to.  Of  this  negotiation  of  Eeppel  to  purchase,  the 
plaintiff,  at  the  time  of  making  the  loan  to  him,  was  aware; 
and  he  must  be  held  to  have  known  that  the  mortgage  con- 
veyed to  him  no  interest  in  this  land  until  the  delivering  of 
the  deed  by  the  corporation  to  Eeppel.  Being  aware  of  the 
purchase  by  Eeppel  of  this  land  of  the  defendant,  plaintiff 
must  be  held  to  have  known  of  the  terms  of  the  purchase,  and 
all  of  them;  and  if  he  did  not  know  them,  he  must  have  de- 
liberately abstained  from  knowing.  The  evidence  shows  that 
the  plaintiff  was  in  communication  with  Eeppel  all  the  time 
that  the  purchase  was  pending,  knew  all  the  terms  of  it,  and 
it  would  be  most  strange  if  they  were  not  communicated  to 
plaintiff  by  Eeppel.  Having  readily  accessible  means  of  ac- 
quiring knowledge  of  a  fact,  which  he  might  have  ascertained 
by  inquiry,  is  equivalent  to  notice  and  knowledge  of  it.  This 
is  well  settled  by  repeated  decisions  of  this  court:  Fair  v. 
SUvenotj  29  Gal.  486;  Smith  v.  Yule,  31  Id.  184;  89  Am.  Dec. 
167;  Pell  v.  MeElray,  36  CaL  272;  Thompson  v.  Pioche,  44  Id, 
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616.  Under  these  circamstances,  we  must  hold  that  plaintiff 
knew  that  a  part  of  the  purchaee-money  was  not  paid  when 
the  deed  was  executed  to  Eeppel  by  the  corporation,  and  that 
a  mortgage  was  execnted  by  Keppel  to  the  corporation  to 
secore  this  unpaid  portion  of  the  purchase-money  at  the  same 
time  that  the  deed  was  executed.  This  being  the  state  of  the 
ease,  we  must  hold  that  the  plaintiff  had  notice  of  defendant's 
mortgage  when  the  mortgage  to  him  on  the  land  mentioned 
became  operatiye,  and  that,  therefore,  his  mortgage  as  to  this 
land  must  be  postponed  to  that  of  the  corporation  defendant. 
The  finding  to  the  contrary  of  the  above  is  not  sustained  by 
the  evidence. 

But  it  is  urged  that  the  corporation  is  by  the  conduct  of  one 
of  its  officers  estopped  from  setting  up  the  priority  of  its  mort- 
gage to  that  of  plaintiff.  This  contention  is  based  on  the  fol- 
lowing facts  found  by  the  court  below:  ^^That  in  making  said 
loan  of  eighty  thousand  dollars  to  defendant  Garret  Keppel, 
and  during  the  time  negotiations  and  granting  of  said  loan, 
F.  W.  Goad,  Esq.,  was  the  agent  and  attorney  for  plaintiff, 
and  was  authorized  to  examine  into  the  title  of  the  land  de- 
scribed in  plaintiff's  mortgage;  that  said  Goad  was  informed 
that  the  legal  titie  to  the  land  described  in  said  deed,  dated 
October  23, 1883,  from  defendant  Spring  Valley  Mining  and 
Irrigating  Company,  to  defendant  Garret  Keppel,  was  in  said 
defendant  corporation,  grantor;  that  said  Goad,  as  such  agent 
and  attorney,  after  obtaining  said  information,  and  on  or  about 
the  tenth  day  of  November,  1883,  with  defendant  Garret  Kep- 
pel called  at  the  principal  office  of  said  corporation  defendant, 
which  was  in  San  Francisco;  that  said  Goad  there  met  Willis 
E.  Davis,  the  secretary  of  the  Spring  Valley  Mining  and  Irri- 
gating Company,  and  told  said  secretary  that  plaintiff,  A. 
Montgomery,  had  employed  him  to  examine  the  title  to  said 
land  to  see  whether  it  was  satisfactory;  that  he  (said  Goad) 
was  employed  to  do  so  by  said  plaintiff,  and  was  plaintiff's 
agent  in  such  matters;  that  he  wanted  to  see  that  the  title  was 
perfect;  that  plaintiff,  A.  Montgomery,  wanted  to  know  how 
much  money  he  would  have  to  pay  the  defendant  Spring  Val- 
ley Mining  and  Irrigating  Company  in  order  to  get  a  perfect 
title,  as  plaintiff  was  taking  a  mortgage;  that  said  secretary 
then  gave  as  such  sum  $12,978;  that  said  Goad  then  informed 
said  secretary  that  if  he  found  the  title  perfect  in  other  re- 
spects at  Oroville,  where  he  was  going,  he  should  put  plain- 
tiff's mortgage  on  record,  and  upon  his  return  to  San  Francisco 
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would  pay  the  112,978, — give  a  check  ferit, — and  take  the 
deed  of  the  Sprmg  Valley  Mining  and  Irrigating  Campanyy 
which  deed,  being  that  hereinbefom  refiezred  to,  had  been  pre- 
pared in  form,  and  was  ahown  to  said  Goad  by  aaid  secretary; 
that  said  Goad  went  to  Oroville  on  eir  about  the  nineteenth 
day  €)i  Noyember,  1883,  and  staid  until  the  22d,  when  plain- 
tiff's mortgage  was  acknowledged  and  recorded;  that  said 
Goad  returned  to  San  Francisco,  and  on  his  way  back,  on  the 
23d,  paid,  at  the  request  of  defendant  Garret  Xeppel,  to  the 
Marysville  Sayings  Bank,  $61,138.70;  that  upon  his  return  to 
San  Francisco,  and  upon  the  twenty-fourth  day  of  November, 
1883,  said  Goad,  at  his  office,  delivered  a  check  in  payment  of 
said  sum,  112,978,  in  the  presence  of  defendant  Garret  Eeppel, 
to  said  Davis,  the  secretary  of  the  oorporaiion  defendant^  of 
which  check  the  fellowing  is  a  copy: — 

^'No. San  Fbakoibco,  Noimnher  S4, 168S. 

''The  Bank  of  Califorma  pay  to  fiprisg  Valley  Mining  and 
Irrigating  Company,  or  order,  twelve  thwand  nine  intudired 
and  se^nty-eight  ($12,976)  doUan. 

''A.  MwimitBiBT. 

^PerW.  RGoan. 
''Indorsed: — 

"Bpriro  VALunr  Mncora  abb  iBBicuuema  CcafPAHT. 

^By  Willis  £.  Davis,  Seoeetary. 

"  That  said  check  was  paid;  that,  upen  the  ddivery  of  said 
check,  said  secretary,  Davis,  delivered  said  deed  of  said  oor- 
poraiion, executed  and  acknowleged  by  the  president  and 
secretary,  to  defendant.  Garret  Keppel,  and  said  Ooad;  that 
said  Goad  thereupon  sent  said  deed  to  the  office  of  the  county 
recorder  of  Butte  County,  where  the  same  was  filed  for  record 
on  the  twenty-sixth  day  of  November,  1883,  as  aforesaid.'' 

We  cannot  see  how  an  estoppel  can  grow  out  of  these  &cts. 
In  the  first  place,  admitting  that  Davis  was  the  secretary  of 
the  corporation,  it  does  not  af^ear  that  be  had  authority  to 
bind  or  afi*ect  the  corporation  by  any  stat^nent  be  might 
make  in  regard  to  Kepi>ers  purchase.  Conceding  that  he  had 
authority  to  affect  the  corporation  by  the  statement  of  a  foot, 
the  question  put  to  him  was  not  as  to  a  fact,  but  as  to  a  ques- 
tion of  law.  Further,  that  a  statement  shall  operate  as  an 
estoppel,  it  must  be  made  with  the  express  intention  to  deceive, 
or  with  such  carelessness  or  culpable  negligence  as  to  amount 
to  constructive  fraud:  Boggs  v.  Merced  Mining  Co..,  14  CaL 
867,  868;  Davis  v.  Davie,  26  Id.  40, 41;  85  Am.  Dec  1&7.    We 
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see  here  no  intention  of  Davis  to  deceive,  nor  can  we  perceive 
that  plaintiff  was  or  could  be  misled  by  anything  which  Davis 
stated  to  his  attorney.  That  the  plaintiff  was  not  without  the 
meaoB  of  acquiring  the  knowledge  which  he  sought  is  too 
plain  for  argument.  He  might  have  ascertained  it  from  the 
mortgagOTi  with  whom  he  was  communicating  all  the  time 
that  the  negotiation  for  the  loan  was  going  on;  or  if  he  had 
inquired  of  the  company  as  to  the  terms  of  its  transactions 
with  Keppel,  he  would,  no  doubt,  have  ascertained  what  they 
Were.  There  is  no  estoppel  shown  by  the  evidence  or  the  find- 
ing: DavU  V.  DaviBy  mpra.  The  mortgage  of  the  corporation 
must  be  held  prior  and  superior  to  that  of  the  plaintiff  on  the 
land  above  mentioned,  and  therefore  the  judgment  and  order 
denying  a  new  trial  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Ordered  accordingly. 

Ctumuunmvm  Nofnni— FajOis  PuTTXiro  Fabtx  os  JxqotBXt  Cwmmm  t. 
Bhmtridk,  14  Mieh.  109;  90  Am.  Deo.  230,  note  242.  One  u  duurgeabl6  with 
actual  notioa  of  facta  if  he  haa  knowledge  of  aoch  facta  aa  would  lead  a  fair 
and  pradeat  man  to  make  farther  inquiries,  and  if  saoh  inqnirieo,  if  pnrsned 
with  oidinaiy  diligence,  woold  hare  giren  him  knowledge  of  tiie  facta  with 
notioe  of  which  he  ia  aoaght  to  be  charged:  Knapp  y.  BaUeif,  79  Me.  ISfts  1 
Am.  8i.  Rep.  296,  and  note  300.  Porchaaer  haa  notice  of  not  only  facta 
difimtaly  commnaicated  to  him,  hut  of  aS  facta  which  the  proper  nae  of  that 
iiiffli  iiiatina^  with  ordinary  diligonoa  and  pmdenoe,  would  enaUc  him  to 
Ofiaw*T.&Miftom,60Mich.  846;  OaJaeaT.ifftmmMM^  60  Ark.  822. 

TtfiMJiHT  ov  SnATnaon  AMomrrnr o  to  las  Sbvofpbl  i%  that 
it  waa  made  with  eoqpfeaa  intent  to  deceiTo,  or  with  inch  oarclnianaM  aa  wiU 
ba  eonatmed  to  bo  onlpahle  n^gUgenoa  on  part  of  one  making  atatomanti 
^  T.  Prmtom,  99  Tnu  887|  5  Am.  SI.  Bep,  49^  note  68. 


I^Basb.] 

JOHKBTON  V.  SaIT  FbANOISOO  SaYINGS  UnIOIT. 

[36  CaufOBiriA,  ttl] 

OramtK  ov  Tbjal  Ooust  n  kot  ths  "Fnnxnroi.* 

JmnasT  oAinroT  sn  Attacksd  m  CoIiLAtxral  Acnov  on  the  ground 
that  it  ia  not  aupported  by  the  findings. 

Jimnmrr  Entibxd  AOAnr st  0ns  in  hib  Tbxti  Kaio^  who  waa  not  named 
aa  a  party  defendant^  nor  aerved  with  sammona  nnder  a  fiotitiooa  name, 
bat  who  came  in  and  answered,  reciting  that  he  waa  ined  by  a  certain 
fiotitiooa  name,  is  binding  in  a  collateral  proceeding,  although  the  com« 
plaint  waa  not  amended  by  inserting  hii  troe  name.  The  lervice  of  sum* 
mens  was  waived  by  appearance,  and  the  failure  to  insert  the  tme  name 
in  the  complaint  was  not  snch  an  irregularity  as  rendered  the  Jadgment 
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ADTBB8B   IhTXRBST    TO    MOBTQAOOB   OAKNOT   PbOPSBLT  BS  LnTGATED  IS 

FoBBGLOSUBB  SuTT;  Imt  if  it  is  pat  in  iasne,  tried^  and  determined,  the 
judgment  is  not  Toid  on  a  collateral  attack. 

DbCOBION  of  SoFBBMB  CoUBT  on  FoBMBB  AfFKAL  as  to  OXBTAIN  QUBBTIOir 

LnroLVXD  Biooias  Law  of  Casb,  and  will  be  followed  on  a  second  ap- 
peal 

SinsviviNo  Husband  had  Powbb,  vvuxb  Act  of  Gaxjfobnia  of  1850,  to 
KxKP  Alivb  Ck)]C]fUirrrT  Debt  existing  at  the  death  of  the  wife,  and 
seooxed  by  mortgage  npon  the  cGmmnnity  property,  by  renewals,  exten- 
sions, and  subetitations  of  the  debt  and  the  security,  and  the  wife's 
descendants  were  bonnd  by  his  acts  in  this  regard;  but  he  had  no  power 
to  bind  the  interests  of  the  descendants  by  a  mortgage  of  the  property 
for  a  debt  contracted  by  him  after  the  dissolution  of  the  community. 

Orb  Who  Cowsb  tsto  Equrt  fob  Rblief  against  Cloud  Cast  bt  Fobb- 
OLOSUBB  Pbogeedinos  UPON  HIS  Intebkst,  which  escaped  being  bound 
by  the  decree  in  foreclosure  through  a  slip  in  the  proceedings,  will  be  ra- 
guired,  as  a  condition  for  relief,  to  pay  his  proportion  of  the  mortgage 
debt^  less  the  amount  of  the  rents  and  profits  of  his  interest  received  by 
the  mortgagee,  who  purchased  at  the  foreclosure  sale  and  went  into  pee- 
thereunder. 


AcnoN  to  quiet  title.   The  fieustB  are  stated  in  the  opinion. 

Eugene  JZ.  Oarber  and  Oeorge  C.  Bos8j  for  the  plaintiflSs. 

A.  and  H.  C.  Campbell^  and  Cope  a^  Beyd^  for  the  de 
fendant. 

Hatns,  C.  An  action  to  quiet  title.  In  1859  the  property 
in  controversy  was  the  comnmnity  property  of  James  Johnston, 
Ben.y  and  Petra  Jara,  his  wife.  In  that  year  Johnston  was  in* 
debted  to  J.  and  William  M.  Morris  in  the  snm  of  seventeen 
thousand  dollars,  secured  by  mortgage  upon  the  property,  and 
"which  said  indebtedness  was  a  debt  contracted  during  the 
lifetime  of  said  Petra,  and  after  her  intermarriage  with  said 
James  Johnston,  Sen.,  and  was  a  debt  of  said  marital  com* 
munity."  Petra  Jara  died  on  April  80, 1861,  leaving  the  three 
plaintiffs  her  surviving  children.  Prior  to  her  death  the  debt 
had  been  reduced  by  payments,  and  subsequently  there  were 
many  changes  in  the  form  of  the  indebtedness.  In  this  regard 
the  court  finds:  "That  said  debt  was  never  paid,  but  that  said 
James  Johnston,  Sen.,  at  different  times  renewed  and  extended 
such  debt,  and  the  security  therefor,  which  indebtedness  and 
security  were  held  by  other  persons  than  said  J.  and  William 
M.  Morris,  but  that  it  always  existed  and  continued,  increased 
by  the  accumulation  of  interest  at  said  rater;  and  that  new 
mortgages  were  by  said  James  Johnston,  Sen.,  substituted  for 
the  old  from  time  to  time  as  they  fell  due;  that  the  loan 
made  by  the  defendant  herein  and  the  mortgage  given  there* 
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for  ...  .  was  one  of  such  renewals  and  substitutionB,  and  to 
the  extent  of  $9,150,  with  interest  thereon  from  April  1,  1864, 
was  a  snrviyal  of  the  said  debt  of  the  marital  community  of 
said  James  Johnston,  Sen.,  and  Petra  Jara." 

In  November,  1876,  the  defendant  herein  commenced  an  ac- 
tion, to  foreclose  the  mortgage  mentioned  in  the  finding  quoted* 
The  three  children  of  Petra  Jara  (two  of  whom  were  then 
minors)  were  not  parties  defendant  by  name;  but  they  came- 
in  and  filed  answers,  reciting  that  they  were  sued  by  fictitious* 
names,  and  setting  up  substantially  the  facts  upon  which  they 
found  their  present  claim.  Judgment  was  entered  for  the 
plaintiff  in  said  suit,  and  the  property  was  sold,  the  plaintiff 
in  said  suit  (defendant  herein)  becoming  the  purchaser,  and 
in  due  time  receiving  the  sheriff's  deed. 

The  court  below  decided  against  the  plaintiff  James  John* 
Bton,  but  quieted  the  title  of  the  other  two  plaintiffs  upon  con- 
dition of  their  paying  to  the  defendant  their  proportion  of  the 
community  debt  of  $9,150,  with  interest  from  April  1, 1864. 
Each  side  appeals. 

1.  It  is  contended  that  the  court,  in  the  foreclosure  suit, 
ffled  a  second  set  of  findings,  and  that  this  being  unauthor- 
iied,  the  decree  was  void.  It  is  plain,  however,  that  what  is 
termed  the  first  set  of  findings  is  merely  the  opinion  of  the 
court  .  The  learned  judge  who  wrote  it  calls  it  a  '' memoran- 
dum." But  if  it  had  amounted  to  formal  findings,  and  if  the 
conaequence  had  been  that  the  second  set  of  findings  was  un- 
authorised,  as  contended,  the  result  would  simply  be  that  the 
document  first  filed  would  do  duty  as  the  findings  in  the  case; 
and  it  would  not  matter  whether  it  supported  the  judgment 
or  not.  For  the  question  whether  the  findings  support  the 
judgment — in  other  words,  whether  the  judgment  is  errone- 
ous— cannot  be  raised  in  a  collateral  action.  If  there  were 
no  findings  at  all,  a  waiver  would  have  to  be  presumed,  even 
on  appeal  in  the  cause,  and  a  fortiori  in  a  subsequent  action. 
It  has  even  been  held  that  a  judgment  ordered  without  a  trial 
cannot  be  attacked  collaterally:  Ex  parte  Bennett^  44  Cal.  87. 

2.  The  plaintiff  James  Johnston,  Jr.,  was  of  age  at  the  time 
of  the  commencement  of  the  foreclosure  suit.  As  above  stated, 
he  was  not  named  as  a  party  defendant,  nor  was  he  served 
with  summons  under  a  fictitious  name.  But  he  came  in  and 
answered,  reciting  that  he  was  sued  by  the  fictitious  name  of 
John  Doe,  and  setting  up  the  substance  of  his  claim  in  the 
present  suit.    The  complaint  was  not  amended  by  inserting 
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his  true  name^  but  judgment  was  entered  against  him  by  his 
true  name. 

The  fact  that  he  was  not  served  with  summons  ia  immate* 
rial.  Service  of  summons  is  waived  by  appearance  (except 
in  case  of  a  minor);  and  we  think  this  rule  applies  where  the 
party  is  sued  by  a  fictitious  name,  as  this  party  appears,  from 
his  own  recital,  to  have  been.  Nor  is  it  material  that  his^true* 
name  was  not  afterwards  inserted  in  the  complaint.  That 
irregularity  does  not  render  the  judgment  void:  Campbell  v. 
Adamsj  50  Cal.  203. 

But  it  is  argued  for  this  plaintiff  that  his  interest  was  ad- 
verse to  that  of  the  mortgagor,  and  therefore  that  it  could  not 
have  been  litigated  in  the  foreclosure  suit,  and  that  the  decree 
is  void  as  to  him  for  that  reason. 

Conceding  for  the  purpose  of  the  case  that  his  interest  was 
adverse  within  the  meaning  of  the  rule  invoked,  and  that 
therefore  it  could  not  properly  have  been  tried  and  deter- 
mined in  that  suit,  the  fact  remains  that  it  was  there  tried 
and  determined.  The  court  had  jurisdiction  of  the.  subject- 
matter  and  of  the  person;  and  this  being  the  case,  we  fail  to 
perceive  how  the  circumstance  that  the  issues  tried  were  im- 
properly mixed  up  with  other  issues  can  render  the  judgment 
void.  If  that  were  the  rule,  it  would  follow  that  questions  as 
to  misjoinder  of  causes  of  action  and  defense  could  be  made 
on  a  collateral  attack,  which,  it  is  hardly  necessary  to  say,  is 
not  the  case.  If  the  party  did  not  desire  to  have  his  interest 
passed  upon  in  the  foreclosure  suit,  and  was  right  in  his  poai- 
tion  with  respect  to  it,  he  should  have  iskeai  steps  to  present 
the  question  in  that  suit;  or  if  he  wished  a  jury  trial,  he  should 
have  asked  for  it  there. 

The  case  of  McCord  v.  Spa/agler^  71  Cal.  418,  is  not  in  con- 
flict with  the  foregoing.  There  the  judgment  of  foreclosure 
against  the  party  in  question  was  by  default.  He  did  not  set 
up  his  adverse  interest;  and  the  decision  simply  waa  that  he 
was  not  required  to  do  so.  The  other  cases  cited  have  no  ap- 
plication. In  San  Francuco  v.  Lawton^  18  Id.  472,  79  Am. 
Dec.  187,  Croghan  v.  Minoty  53  Cal.  15,  and  Marlow  v.  BarleWj 
53  Id.  456,  the  question  was  made  on  appeal  in  the  foreclosure 
suit.  In  Fulton  v.  Hanlaw,  20  Id.  450,  and  Flandreau  v.  JDoti7- 
ney^  23  Id.  854,  the  actions  were  not  actions  of  foreclosure. 

3.  The  other  plaintiffs  here,  viz.,  John  F.  Johnston  and 
Francis  T.  Johnston,  were  minors  at  the  time  of  the  foreclosure 
suit.    And  it  was  held  upon  the  former  appeal  that  the  court 
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did  not  acquire  jurisdiction  of  their  persons  in  that  suit.  It  is 
now  argued  for  the  defendant  here  that  the  surviving  husband 
represented  the  communnityy  and  that  therefore  the  children 
were  not  necessary  parties,  and  Carter  v.  Conner^  60  Tex.  52, 
is  cited.  But  that  matter  was  decided  upon  the  former  ap- 
peaL  The  court  there  said:  ^^As  to  the  legal  title  of  an  undi- 
vided moiety  of  the  lands,  descent  was  cast  upon  them  on  the 
death  of  their  mother.  The  object  of  the  suit  was  to  sell  and 
transfer  their  title,  as  well  as  that  of  their  father.  They  had 
an  interest  to  protect  it;  to  deny  the  existence  of  the  mort- 
gage, or  to  reduce  the  amount  alleged  to  be  secured^  by  it;  to 
prove  that  there  were  no  community  debts,  or  that  they  were 
less  than  the  advance  made  by  the  mortgagee,  and  that  the 
mortgagee  had  notice  of  the  facts  with  reference  to  such  in- 
debtedness; that  their  father  had  exceeded  his  limited  au- 
thority, and  that  the  mortgagee  knew  it  was  not  a  mortgage  in 
'good  faith.'  As  they  were  necessary  parties  to  the  foreclosure 
suit,  the  decree  therein  was  void  with  respect  to  one  half  the 
lands  mortgaged,  unless  the  court  acquired  jurisdiction  of  the 
in&nts":  Jokfiston  v.  San  Franci9eo  Savings  Union^  63  CaL 
560,  561. 

This  dedrion  has  become  the  law  of  the  case,  and  the  ques- 
tion as  to  the  eflEsct  of  the  decree  upon  the  interest  of  these  two 
plaintiffs  is  do  longer  ojen.  Upon  the  retrial  the  court  below . 
80  held.  But  it  is  also  held  that  the  present  action  being 
equitable  in  its  nature,  these  plaintifis  would  be  granted  relief 
only  upon  condition  of  their  paying  to  the  defendant  here  two 
nxtbs  of  the  sum  of  $9,150,  and  interest.  Each  side  appeals 
from  this  decision.  The  two  plaintiSb  urge  that  no  condition 
should  have  been  imposed  upon  them,  and  that  if  it  be  im- 
posed, the  rents  and  profits  should  be  set  off  against  it.  The 
defendant  contends  that  the  condition  should  have  been  ex- 
tended to  a  proportion  of  the  whole  sum  found  due  in  the  fore- 
closure suit.    We  will  examine  these  positrons  separately. 

(a)  The  wife  having  died  while  the  act  of  1850  was  in 
force,  that  act  must  govern  the  case.  The  construction  which 
it  received  was  that  the  deaUi  of  the  wife  did  not  release  any 
portion  of  tbe  property  from  liability  to  be  taken  for  com- 
munity debts,  and  that  her  descendants  took  it,  subject  to  the 
payment  of  such  debts;  that  no  probate  administration  of  the 
estate  <rf  Hie  deceased  wife  was  necessary,  but  that  the  hus- 
band had  control  of  the  property  as  survivor  of  the  marital 
partoerBhip  for  tbe  purpose  of  settling  up  its  affiedrs:    See 
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Packard  v.  Arellanes,  17  CaL  536;  Ord  Y.Dela  Guerra^  18  Id« 
67;  Cook  v.  Norman^  50  Id.  637. 

At  the  time  of  the  death  there  was  a  community  debt|  which 
was  secured  by  mortgage  upon  the  property.  This  debt  (or  a 
{)ortion  of  it)  was  kept  aliye  by  the  suryiying  husband  by 
renewals,  extensions,  and  substitutions,  as  stated  in  the  find- 
ing above  quoted.  If  he  had  the  power  so  to  keep  it  alive,  we 
think  it  must  be  regarded  as  the  same  debt;  for  a  court  of 
equity  will  look  beneath  the  mere  form  of  the  transaction  and 
regard  its  substance  only.  We  think  he  had  the  power.  If 
he  could  have  conveyed  the  whole  property  in  satisfaction  of 
the  debt,  as  was  held  in  Cook  v.  Norman^  above  .cited,  it  is  hard 
to  see  why  he  could  not  attempt  to  save  some  of  it  for  those 
interested  by  putting  off  the  day  of  payment:  Rusk  v.  Warren^ 
25  La.  Ann.  314.  The  children  were  not  personally  liable  for 
the  debt,  and  could  not  lose,  but  might  have  gained  by  the 
course  taken. 

At  the  time  of  the  foreclosure  suit,  therefore,  the  interests  of 
these  children  were  bound  by  the  mortgage  for  a  portion  of  the 
debt.  Their  interests  escaped  from  the  operation  of  the  de- 
cree by  a  mere  slip  in  the  foreclosure  proceedings.  And  while 
it  must  be  held  that  they  did  so  escape,  yet  when  the  owners 
of  such  interests  come  into  equity  for  relief  against  the  cloud 
arising  from  the  very  same  foreclosure  proceedings,  they  must 
be  prepared  to  do  equity.  And  we  thiuk  it  is  equity  that  they 
should  pay  such  proportion  of  the  community  debt  as  their 
share  bears  to  the  whole  property,  viz.,  two  sixths:  See  KeU 
logg  V.  Duralde,  26  La.  Ann.  234.  The  court  below,  therefore^ 
was  right  in  imposing  the  condition  upon  the  plaintiffs. 

(6)  Wo  think  it  was  also  right  in  not  extending  the  con- 
dition to  a  proportion  of  the  whole  sum  found  due  in  the 
foreclosure  suit.  The  equity  to  which  effect  is  given  by  the 
condition  depends  upon  whether,  at  the  time  of  the  fore- 
closure suit,  the  interests  of  the  plaintiffs  were  bound  by  the 
mortgage.  As  above  stated,  we  think  their  interests  were 
bound  by  the  mortgage  for  so  much  of  the  debt  as  was  a  sur- 
vival of  the  original  debt  contracted  during  the  existence  of 
the  community.  This  was  fixed  by  the  findings  at  $9,150, 
with  interest  as  specified;  and  after  a  careful  examination  we 
cannot  say  from  the  record  that  this  finding  was  not  justified 
by  the  evidence.  The  remainder  of  the  sixty  thousand  dol- 
lars, then,  was  a  debt  contracted  after  the  dissolution  of  the 
community.    The  question,  therefore,  is,  whether  the  surviving 
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hasband  had  the  power  to  bind  the  interests  of  the  children 
for  the  payment  of  this  portion  of  the  debt. 

The  position  that  he  had  such  power  appears  to  us  to  rest 
U])on  the  idea  thai,  notwithstanding  the  death  of  the  wife,  the 
*^  community  "  continued  or  might  continue  with  reference  to 
the  children's  interest  So  £Eir  as  we  are  advised,  that  was 
the  case  in  the  Spanish  law.  In  the  argument  of  the  case 
of  Paelard  y.  Ardlanes,  Mr.  Ides  (who  was  well  versed  in 
Spanish  law)  said:  ''By  whatever  shadowy  designation  of 
feigned  dominion  or  defeasible  right  the  Spanish  jurists  call 
the  mother's  title,  her  heirs  knew  that  the  property  must  de- 
scend to  them,  and  that  their  father  managed  it  as  their  senior 
partner":  17  Cal.  580.  And  in  Ord  T.De  la  OuerrUj  Baldwin, 
J.,  delivering  the  opinion,  said:  "It  is,  moreover,  held  by  the 
civil  law  that  when  the  husband  keeps  undivided  the  common 
property  after  the  death  of  the  wife,  it  is  presumed  to  be  done 
with  the  acquiescence  of  the  heirs,  and  the  effect  is  to  continue 
the  partnership:  See  Bscriche's  Diet,  verb.  Bienes  OanancialeSi 
868." 

But  this  doctrine  of  the  Spanish  law  (if  such  it  be)  did  not 
obtain  a  foothold  in  our  law.  Under  the  act  of  1850  the  wife's 
interest  vested  in  her  deoendants.  ''They  take  title  of  the 
same  nature,  and  to  the  same  extent,  as  that  which  vests  in 
the  survivor":  Broad  v.  Broad^  40  Cal.  496;  and  see  Broad  v. 
Murray,  44  Id.  228;  Johnston  v.  Bushy  49  Id.  201.  The  prop- 
erty remained  subject  to  the  community  debts;  and  the  duty 
of  settling  such  debts  was  upon  the  husband.  But  he  took 
as  surviving  partner  {Paelard  v.  AreUanes,  aupraj  Ord  v.  De 
la  Ouerraj  supra),  not  as  a  continuing  partner.  The  partner- 
ship was  dissolved  by  the  death;  and  his  duty  was  to  settle 
up  its  affairs,  not  to  proceed  to  impose  new  burdens  upon  the 
property  in  tiie  prosecution  of  new  enterprises. 

In  Cook  V.  Norman,  supra,  in  reasoning  to  the  conclusion 
that  the  surviving  husband  had  power  to  convey  the  property 
in  satisfaction  of  a  community  debt,  the  court  said:  "The 
authority  to  sell  the  property  of  the  community  belongs  to 
him  as  the  survivor  of  the  community,  and  is  the  same  in  its 
nature  as  was  his  power  to  do  so  during  the  existence  of  the 
community."  It  is  to  be  observed  that  this  case  proceeds  upon 
the  assumption  that  the  debt  in  question  was  a  community 
I  debt;  and  the  decision  was  merely  that  a  conveyance  by  the 
'  surviving  husband  was  one  of  the  modes  in  which  the  property 
could  be  made  to  satisfy  the  liability  for  such  debts,  which 
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liabilitj  was  admitted  to  exist.  This  is  widely  different  from 
saying  that  the  property  is  liable  for  debts  which  are  not 
community  debts,  —  that  is,  for  debts  contracted  after  the 
dissolution  of  the  community.  The  statement  quoted  was  not 
necessary  to  the  decision,  and  seems  rather  >vague.  It  is  to  be 
observed,  however,  that  what  the  court  was  speaking  of  was 
the  power  to  cbnvey,  and  that  what  it  said  of  this  power  was, 
that  it  was  the  same  "  in  its  nature  "  as  before  the  dissolution 
of  the  community.  It  was  not  said  that  this  power  was  the 
same  in  extent  as  before  the  dissolution,  and  it  is  impossible 
that  the  court  should  have  meant  this;  for  that  would  be  to 
say  that  the  children's  interests  could  be  taken  for  non-com- 
munity debts,  or  in  other  words,  that  the  power  of  the  husband 
was  unrestrained.  We  do  not  regard  the  case  as  conflicting 
with  the  views  above  expressed. 

In  Packard  v.  ArdUmes^  mpra^  the  court 'Said  that  the  debte 
for  which  the  property  was  liable  to  be  .taken  lincluded  all 
debts  of  the  community  contracted  for  the  common  benefit, 
"  whether  by  the  deceased  or  by  the  survivor."  This  remark 
was  not  neoessaiy  to  the  decision,  wliidi  was  :merely  that  no 
probate  administration  upon  the  estate  of  the  wife  was  neces- 
sary. There  can  be  little  doubt  that  such' expenditures  as  are 
necessary  to  .preserve  the  property  tn  -McOu  quo  may -be  made 
by  the  surviving  husband,  and  would  'be  allowed  upon  a  set- 
tlement of  his  accounts.  But  the  oase  heie  k  manifeBtly  not 
of  that  character. 

The  interests  of  the  children,  therefore,  were 'net  :bound  for 
the  debt  contracted  afber  the  dissQlutionof  the  vommunity, 
and  there  is  no  equity  in  imposing  a  condition  as  tosucb 
debt. 

(c)  We  do  not  see  why  the  rents  and  profits  of  ^e  shares 
of  these  two  children  should  not  be  set  off  against  the  amount 
of  the  condition  imposed  uinm  them.  This  does  not  refer  to 
the  rents  and  profits  reoeived  by  James  Johnston,  Sen.  The 
defendant  here  is  not  James  Joimston,  Sen.,  and  cannot  be 
charged  with  rents  and  profits  which  it  did  not  receive.  But 
after  it  went  into  possession  under  the  sheriff '«  eale,it  received 
the  rents  and  .profits  of  all  the  land  except  a  small  portion  in 
possessionof  the  plaintiffs.  It  had  no  ligbcttto  thenrents and 
profits  of  the  plaintiff  !s  share,  and  should  tbe  charged  there- 
with. It  is  probably 'true  that  the  parties  (being  tenants  in 
common)  could  not  be  made  to  account  to  each  ottier  in  an 
independent  action.    But  in  imposing  a  condition,  the  court 
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must  take  into  consideration  all  the  circamstances  in  order  to 
arrive  at  the  justice  of  the  case. 

The  other  positions  do  not  require  special  notice. 

We  therefore  advise  that  the  cause  be  remanded,  with  direc- 
tions to  the  court  below  to  find,  from  such  additional  evidence 
as  may  be  introduced,  the  value  of  the  rents  and  profits  of  the 
entire  property  since  the  defendant  has  been  in  possession, 
and  also  the  value  of  the  rents  and  profits  since  said  time,  of 
the  portion  in  possession  of  the  said  two  plaintififs,  and  after 
deducting  the  latter  amount  from  the  former,  to  set  ofif  two 
sixths  of  the  remainder  against  the  amount  of  the  condition 
imposed  upon  said  plaintiffs;  that  in  all  other  respects  the 
judgment  and  order  appealed  from  be  affirmed;  the  said  two 
plaintiffs  to  recover  Ttbebr  costs  of  appeal 

Foots,  C,  and  Belcher,  C.  C,  concurred. 

The  CiouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  cause  is  remanded,  with  directions  to  the  court  below  to 
find,  from  such  additional  evidence  as  may  be  introduced, 
the  value  of  the  rents  and  profits  of  the  entire  property  since 
the  defendant  has  ^been  in  possession,  and  also  the  value  of  the 
rents  and  profits  since  said  time,  of  the  portion  in  possession 
of  the  said  two  .plaintifib,  and  aCber  deducting  the  latter 
amount  horn  the  former,  to  .set  off  two  sixths  of  the  remainder 
against  the  amount  of  the  condition  imposed  upon  said  plain- 
tiffs;  and  in  all  other  respects  the  judgment  and  order  ap- 
pealed from  he  affirmed;  the  said  two  plain tifii3  to  recovei 
their  costs  of  appeal. 


CatamufUBsiam  .vmama,  yViaum  Jvdqubxt  umt  bx  Iufeaored  Collatkr- 
AiXT:  Siden^parher  y.  Sidea^parher,  B2  Me.  481;  83  Am.  Dec  527;  Clark  v. 
Thompnn,  47  lU.  25;  95  Am.  Dec.  457,  and  m)te  461;  Ferguson  v.  Crattford^ 
70  H.  T.  253;  26  Am.  Rep.  089;  'McAnear  ▼.  Eppenon,  54  T^z.  220;  38  Am. 
Bep.  635;  Ohioa^  efc.  R.  R.  Oo.  ▼.  Swrnntn,  113  Ind.  10;  8  Am.  St.  Rep.  616. 

JmNuuHT  OAammaat  CksLuaaBAMiY  Imebachsd  bt  Pabtt  oa  the  grooud 
that  it  ie  enuiieeiM  .merely:  hidima  ^de.  S.  E.  Oo,  ▼.  Aiku,  113  Ind.  308;  3 
Am.  St.  Bep.  650,  note  654. 

JuDOHZHTO  GAiiif or  BS  Atcagkbd  Ck)LLATxa4LLT  for  mere  irregnlaritieBi 
Mii^M  ▼.  Aiem^  37  Kan.'33;  1  Am.  St  Rep.  231;  Ketehum  y.  White,  72  Iowa, 
193;  fZqrfti^T.  ffaabeU,  112  Ind.  515;  and  jodgments  which  are  not  void,  bnt 
cnlynwdalilipfWiiMit'be'attuked  ooUatevally:  Bore  y.  Domgiiertjf,  72  CaL 
832;  and  judgments  rendered  in  aoeerdanee  with  requirements  of  law  are 
yalid  till  aet  aside  by  a  direct  proceediz^g  for  that  purpose:  HurUmt  v. 
ThotmUt  55  Conn.  181;  3  Am.  St.  Rep.  43;  nor  can  judgments  be  collaterally 
attacked  OQ  ground  tiist  they  are  enoneoue  merely:  Blair  y,  IKol/f,  72  Iowa, 
SI6;  'So^hat  Hkm  mfe  eeems  te  be  that  judgments  oannot  be  attacked  coUat* 
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arally  unless  absolutely  ymd:  Chicago  tte,  R.  R.  Co.  ▼.  Swmmtn^  113  Ind.  10; 
8  Am.  St  Rep.  615;  DiUardv.  Central  Virghiia Irm  Co.,  82  Va.  734;  DoOar* 
hide  ▼.  Parkt,  92  Mo.  178;  Ablegate  t.  DoweU,  16  Or.  513;  Berry  t.  King,  15 
Id.  165;  ReynoldM  ▼.  Sloekion,  43  N.  J.  Eq.  211;  8  Am.  8t  Bep.  306. 

Husband  mat,  ajteb  Wm's  Dsatb,  Cabbt  mo  EnncT  Oo2itbact8 
itB8?BCTiNO  THUE  Ck>ififinrnT  Pbopsbtt,  entered  into  by  himself  alone  or 
jointly  with  the  wife  before  her  death:  Bmoer  t.  Watt,  23  Tex.  566;  76  Am. 
Dec.  76.  And  where  husband  and  wife  are  seised  of  land  by  entireties,  and 
husband  surviyes  wife,  sheriff's  sale  of  anoh  land  upon  judgment  against  the 
husband  will  d&Mharge  a  mortgage  execated  by  husband  and  wife  after  the 
entry  of  the  jndgments  FkAr.  ZiOkaoer,  117  Fa.  8t.  813. 


[br  Bahx.] 

QuiNN  V.  Dbbsbaoh. 

[76  CAUVOBirxA,  Ue.] 

Omi  WILL  BB  BouHD  BT  AflsiTMBD  AoBBOT,  DT  Hb  Fahj  lO  Bbpuhiatb 
It  AiTKE  Hb  is  Csabqbd  with  KonoB  that  aa  agent  employed  by 
him  in  the  oonmieneement  of  a  transaction  is  oontinning  to  aet  in  the 
matter  in  some  way,  justifying  the  inference  that  he  is  oontinuing  to  aet 
in  the  same  capacity  in  which  he  oommenoed. 

Waitt  of  Possbssion  of  Notb  u  rot  OoiroLirBiva  AOAmr  AuxBOBirr  oi 
Onb  to  Collbot  It,  as  the  agent  of  another,  althoni^  It  is  a  drenm- 
atance  to  be  considered. 

Action  by  Isaac  Quinn  to  enjoin  a  sale  by  defendanta 
tinder  a  deed  of  trust  given  to  secure  the  payment  of  a  prom- 
issory note.    The  facts  are  stated  in  the  opinion. 

/.  C.  BaU,  Add.  C  Hink9<m^  Jo.  Craig^  Ofod  J.  W.  AtTMtrongf 
for  the  appellant 

A.  Morgenthalf  for  the  respondents. 

Hayme,  C.  Action  to  enjoin  a  sale  by  defendants  under  a 
deed  of  trust  given  to  secure  the  payment  of  a  promissory 
note.  The  plaintiff  paid  the  amount  of  the  note  to  one 
Treadwelly  who  appropriated  the  money  to  his  own  use,  and 
the  question  is,  whether  Treadwell  was  tiie  agent  of  the  payee. 

Tread  well  was  not  the  actual  agent  of  the  payee  in  the  mat- 
ter. It  is  true  that  the  plaintiff  testifies  that  he  was  instructed 
by  the  payee  to  pay  to  Treadwell.  But  the  payee  denies  this, 
and  in  view  of  the  rule  in  cases  of  a  substantiid  conflict  in  the 
evidence,  it  must  be  assumed  that  there  was  no  actual  agency. 
Then  was  there  an  ostensible  agency? 

The  facts  as  shown  by  uncontradicted  evidence  are  as  fid- 
lows:  The  land  which  is  the  subject  of  the  deed  of  trust  was 
sold  by  the  defendant  Haneke  to  the  plaintiff.    The  plaintiff 
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gave  his  piomiBsory  note  for  eight  hundred  dollarSi  and  aa- 
Bumed  the  payment  of  an  outstanding  indebtedness  secured 
npon  the  property.  Neither  of  these  obligations  having  been 
met,  the  defendants  Haneke  placed  the  matter  in  the  hands 
of  Treadwell,  who  was  an  attorney  at  law  residing  in  Yolo 
County,  where  the  property  is  situated,  and  where  the  plaintiff 
resided.  The  result  of  Treadwell's  operations  was  the  ad- 
vance by  Haneke  of  money  to  pay  off  the  outstanding  indebt- 
edness, and  the  taking  of  a  new  note  from  plaintiff  covering 
the  amount  of  the  former  note  and  the  amount  advanced  by 
Haneke.  80  far,  there  is  no  kind  of  doubt  but  that  Tread- 
well  was  the  agent  of  Haneke  for  the  collection  of  the  prin- 
cipal and  interest  of  the  first  note.  This  agency,  however, 
terminated  with  the  giving  of  the  second  note.  This  note  was 
by  its  terms  payable  at  the  Bank  of  California  in  San  Fran- 
cisco; and  the  note  was  given  to  the  bank  for  collection.  The 
plaintiff  seems  to  have  known  of  this  fact.  He  fell  into  the 
habit,  however,  of  paying  his  interest  to  Treadwell,  who  as- 
Buxned  still  to  be  the  agent  of  Haneke.  At  least  six  payments 
of  interest  were  made  in  this  way.  Treadwell  sent  the  money 
to  the  bank,  and  the  receipts  therefor  were  forwarded  to  him, 
and  by  him  delivered  to  the  plaintiff.  On  some  occasionsi 
however,  the  plaintiff  sent  the  interest  to  the  bank  through 
one  B.  W.  Pendergast,  who  had  no  connection  with  Tread  welL 
Not  only  was  interest  paid  to  Treadwell,  as  above  stated,  but 
on  one  occasion  a  part  payment  of  the  principal  was  made  to 
him.    This  payment  was  sent  by  Treadwell  to  the  bank  with 

the  following  letter: — 

''  Woodland,  Dec.  24, 1881. 

^^Thoxas  Bbown,  Esq.,  Cashier  Bank  of  California: — 

^  Herewith  I  send  you  check  for  $487.50  on  the  part  of 
Isaac  Quinn,  being  $400  principal  and  $87.60  interest  on  note 
favor  of  Carl  Haneke.  I  also  send  receipt  of  tax  of  Carl 
Haneke  x>n  mortgage  given  to  secure  said  note,  amounting  to 
$86,  which  was  paid  by  Mr.  Quinn.  This  makes  up  the 
amount  of  $73.50  interest  due  December  27th.  Please  ac- 
knowledge receipt.  Yours, 

"  W.  B,  Treadwell.'' 

This  payment  of  the  principal  was  properly  credited  on  the 
note. 

There  can  be  no  doubt  but  that  the  plaintiff  believed  in  good 
ffdth  that  Treadwell  remained  the  agent  of  Haneke  for  the  col- 
lection of  the  principal  and  interest  after  the  giving  of  the 
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second  note.  And  this  belief  was  justified  by  the  conduct  of 
Haneke.  Plaintiff  had  made  one  payment  of  principal  to 
Treadwell,  and  this  payment  had  not  been  repudiated  by 
Haneke,  but  was  credited  upon  the  note.  Ostensible  authority 
may  be  conferred  by  the  recognition  of  a  single  act  of  the  agent, 
if  sufficiently  unequiTOoal:  Wilcox  y.  Chicago^  Jf.,  <Cr  8l  P.  Ry 
Co.,  24  Minn.  270. 

It  was  negligence  in  Haneke  to  have  allowed  the  plaintiff  to 
act  under  the  belief  that  Treadwell  was  authorized  to  receive 
the  money.  Haneke  was  chargeable  with  knowledge  that 
Treadwell  continued  to  act  in  some  way  in  the  matter.  He 
was  chargeable  with  this  knowledge,  because  the  bank  knew 
it,  and  the  bank  was  his  agent  for  the  collection  of  the  debt: 
See  Bierce  v.  Red  Bluff  HoUl  Co.,  81  Cal.  166.  Now,  if  Haneke 
knew  that  Treadwell  was  continuing  to  act  in  the  matter  at 
all,  the  only  inference  which  he  was  entitled  to  draw,  and  the 
one  which  he  ought  to  have  drawn,  was  that  he  was  continuing 
to  act  as  he  had  commenced,  viz.,  as  his  (Haneke's)  agent.  It 
was  not  a  natural  inference  that  Treadwell  had  changed  his 
position  in  the  matter,  and  was  acting  for  the  ottier  side.  The 
presumption  was  that  he  was  assuming  to  act  for  Haneke,  and 
we  think  that  this  was  what  nine  out  of  ten  business  men 
would  have  thought.  This  being  Hie  oaee,  Haneke  ought  to 
have  repudiated  tlie  assumed  agency,  and  not  have  suffered 
the  matter  to  stand  as  it  did. 

The  Civil  Code  provides  that  ^  ostensible  authority  is  such 
as  a  principal  intentionally  or  by  want  of  ordinary  oare  causes 
or  allows  a  third  person  to  believe  the  agent  to  possess '':  Civ. 
Code,  sec.  2319. 

And  this  is  the  embodiment  of  a  well-established  principle 
of  the  common  law,  which  has  been  called  '^  the  foundation  of 
the  law  of  agency ":  1  Parsons  on  Contracts,  *44;  JToMon  v. 
Noltner,  43  Wis.  650. 

Nor  does  the  fact  tiiat  the  note  was  not  in  the  jwssossion  of 
Treadwell  change  the  result.  The  want  of  possession  of  the 
note  is  a  t^ircumstance  to  be  considered  in  determining  ttie 
question  of  authority,  but  is  not  conclusive.  The  fact  tiiat 
the  bank  held  the  note  for  collection  would  not  prevent  the 
owner  from  collecting  H  himself:  Flmutgan  ▼.  Brwm,  70  Cal. 
257. 

The  circumstance  that  Haneke  had  assigned  the  note  to  his 
daughter,  and  that  it  was  owned  by  her  at  the  time  of  the 
final  payment  to  Treadwell,  is  not  material,  beoause  the  tmns- 
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fer  wafr  aftec  the  matmitgr  of  the*  note,  aocl  no.  notice  was  given, 
to  the  plaintiff:  Bant  of  Siodston  v.  JiatiM,  65  Gal.  437;  and 
compaxe  Preston  t.  Qraysotu  Cowntyi,  30  GratL  4d7;  Gibson  v. 
Pew,  3  J.  J.  Marsh.  223. 

This  view  of  the  case,  renders- it  nnneoessary  to  consider  the 
interesting  question,  as  to  the.  power  of  the  court  below  to 
change  its  findinga. 

We  therefore  advise  that  the  judgment  and  order  denying  a 
sew  trial  be  le^ersedt  and  the  canse  remanded  for  a  new  trial. 

Bklcbbb,  C.  C,  and  Foqtb,  C,  ceneurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  denying  a  new  trial  are  reversed,  and 
cause  remanded  for  a  new  trial. 


AssKsiT  OF  PanroxPAL  to  Aoxnt's  Unauthobizid  Act  mat  sb  'BbM' 
SOHBD  iram  aeqnieBoenoe  after notioe:  ReemT,  Medloek,  27  Tex.  120;  84 Am. 
Dee.  611;  and  aee  nr  v.  Lampiom,  35  Vt.  179;  82  Am.  I>eo.  634;  Ward  ▼. 
WaSams,  26  HL  447;  79  Am.  Dea  385;  and  acta  of  the  priwnpal  will  be 
liberally  oonfltmed  ia  favor  of  a  ratification:  Aymonals  y.  Plasaen,  20  La. 
Ann.  90;  96  Am.  Deo.  382.  Ratification  of  an  nuauthoriaed  contract  ia  often 
preeomed  from  foilnre  of  principal  to  repadiate  within  reaaomable  time  after 
notioed  ita  eriafamwi^  provided  other  party  in  good  ftdth  eacpends  money  or 
labor  nnder  the  oentraei:  Hcotmo  Mimkia  <md  Jfifflng  Co*  v.  IkmaL  10  CoL 
629. 

PAnnvT  OF  Movxr  I>ini  on  WBxmM  Sioubitt*  to  Aoirt  Who  has 
TOT  UTBXB  FoHBSBBioif  of  the  aecority  or  ezpreaa  anthority  to  reoeire  anch 
neney,  ia  not  good,  and  tiie  principal  may  compel  the  debtor  to  pay  it  agains 
fmUkw.  Odd,  68  N.  T.  139;  88  Am.  Rep.  167|  aod  wt^JkMeda^r.  Knti, 
•0  H.  T.  41(H  10  Am.  Bap.  502. 


Kahn  v.  Edwards. 

[75  OAUroaiiZA,  VXL\ 

BxATDTB  or  LociEATiairs  BioxRS  TO  Ruv  AOAiHST  Aooouira  Statu)  ibom 
Datb  of  STATmxirr,  where  an  open  acooont  ia  yerbally  atated  before 
the  items  eompmng  itare  baived. 


Action  upon  an  account  stated.    The  opinion  states  the 
facta. 

JJtftckon  Orofnij  ftr  ttie  appeUaot 

C.  P.  Harding^  tot  the  respondents. 

FooTB,  C.    This  is  an  action  upon  an  account  stated.    Both 
of  the  defendants  pleaded  the  statute  of  limitations  of  two 
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years,  under  section  889,  subdivision  1,  Code  of  Civil  Proced- 
ure. One  of  them,  Goodin,  further  pleaded,  in  bar  of  the  ac- 
tion, that  he,  by  agreement,  had  been  absolved  from  paying 
the  account  sued  on. 

The  trial  court  found  that  the  amount  of  the  account  was 
correct;  that  no  such  agreement  as  Ooodin  claimed  had  in 
fact  existed;  but  held  that  the  cause  of  action  as  to  both  de- 
fendants was  barred  by  the  statute  of  limitations. 

From  the  judgment  roll,  it  appears  that  the  defendants  were 
indebted  upon  an  open  account  to  a  partnership  of  whose 
effects  the  plaintiff  was  the  sole  owner  at  the  time  of  the  in- 
stitution of  this  suit  Before  the  statute  of  limitations  had 
barred  any  portion  of  that  account,  the  parties  met  and  agreed 
orally  upon  the  balance  that  was  due  from  the  defendants  to 
the  plaintiff;  in  other  words,  an  accounting  was  had  between 
the  parties,  and  the  balance  which  the  plaintiff  claimed  to  be 
due  from  the  defendants,  they  then  and  there  orally  admitted 
to  be  due,  as  he  claimed,  and  agreed  to  pay. 

At  the  time  when  this  action  upon  the  ''account  stated '^ 
was  instituted,  two  years  had  not  elapsed  since  the  agreement 
had  been  made  to  pay  the  ascertained  balance  due  on  the 
original  account  Therefore,  the  cause  of  action  upon  which 
this  suit  is  based  was  not  barred,  and  the  plaintiff  should 
have  had  judgment  upon  the  finding. 

'*  An  open  account  already  barred  by  the  statute  of  limita* 
tions  cannot  be  relieved  from  the  bar  of  such  statute  by  an 
oral  statement  of  such  account.  ....  Where,  however,  the 
demand  is  not  barred  at  the  date  of  the  account  stated,  al- 
though the  statement  is  verbal,  the  statute  begins  to  run  upon 
the  new  cause  of  action  thus  brought  into  existence  from  the 
date  of  the  settiement  and  new  promise  arising  thereunder, 
and  if  verbal,  an  action  may,  under  subdivision  1  of  section 
339,  Code  of  Civil  Procedure,  be  brought  within  two  years  after 
such  settlement":  Auzeraia  v.  Nagleey  74  Cal.  67. 

The  judgment,  therefore,  should  be  reversed,  and  the  court 
below  directed  to  render  judgment  upon  the  findings  for  the 
plaintiff. 

Belcher,  C.  C,  and  Hatnb,  C,  oonouned. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  court  below  directed  to 
render  judgment  upon  the  findings  for  the  plaintiff. 
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QftATOTM  OF  LnOTATIOVS^  WH^    BlOINB  TO  BUN  ON  ACOOTTNTS    StATBD: 

Nnffion  ▼.  Lartck,  80  GaL  127;  89  Am.  Dec  76,  80^  85^  note;  and  see  Mengu 
T.  Ffidt,  73  Pa.  St.  137;  13  Am.  Rep.  731,  note  733.  Statate  of  limitationfl 
does  not  run  against  aoooonts  between  partners  nntU  the  aooonnts  are  set- 
tled and  a  balMioo  stmok  and  agreed  npon:  Hemdif  ▼.  March,  76  Gal.  666. 


Jta  Bank.] 

OmoAGO  QuABTZ  Mining  Company  v.  Olivbb. 

[76  OALffOBVf A,  1M.J 

PAnar  lasuwo  by  United  States  to  Obntkal  Paohio  Baxlboad,  undbb 
Act  of  Oonobebs  of  1862,  and  Axxndatobt  Aor  of  1864,  is  not 
OnrcLmnvB  Efidenge  that  the  land  covered  by  the  patent  is  non-min* 
ecal  in  character;  and  one  who  claims  the  land  nnder  a  subsequent  min- 
ing patent  may  show,  in  an  action  by  him  against  a  grantee  of  the 
railroad  company,  that  the  land  is  mineral,  and  therefore  excepted  from 
the  operation  of  the  grant  to  the  company. 

AcnoH  to  quiet  title.    The  facts  are  stated  in  the  opinion. 

Oaylord  and  SearUj  WiUiam  Singer^  Jr.^  and  H.  V.  Reardatij 
for  the  appellant. 

A,  Burrows^  for  the  respondent. 

Shabpstein,  J.  This  is  an  action  to  quiet  title.  The  plain- 
tiff claims  under  a  mining  patent  issued  August  16,  1883; 
defendant  under  a  patent  issued  to  the  Central  Pacific  Rail- 
road Company,  dated  April  18,  1870. 

The  only  question  is,  whether  the  title  to  the  premises  in 
oontroversy  vested  in  the  railroad  company  under  the  act  of 
Congress  entitled  ''An  act  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri  River  to  the  Pacific 
Ocean,"  etc.,  approved  July  1,  1862,  and  the  act  amendatory 
iKereo^  approved  July  2, 1864. 

The  land  is  within  the  boundaries  of  one  of  the  sections 
covered  by  that  grant,  and  if  not  reserved  or  excepted  from 
it,  undoubtedly  vested  in  the  railroad  company.  So  that  the 
question  is,  Was  the  land  reserved  or  excepted  from  the  grant 
to  the  railroad  company? 

In  the  original  act  there  is  a  proviso  that  all  mineral  lands 
shall  be  excepted  from  its  operation,  and  in  the  amendatory 
act  that  the  grant  shall  not  include  any  mineral  lands.  And 
the  Revised  Statutes  provide  that ''  no  act  passed  at  the  first 
session  of  the  thirty-eighth  Congress  granting  lands  to  states 
or  corporations,  to  aid  in  the  construction  of  roads  or  for  other 
purposes,  or  to  extend  the  time  of  grants  made  prior  to  the 
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• 

Uiirtieth  day  of  January,  1866,  shall  be  80  oona traed  as  to 
embrace  mineral  lands,  which  in  all  caees  are  reserved  exclu- 
sively to  the  United  States,  unless  otherwise  officially  provided 
in  the  act  or  acts  making  the  grant":  U.  S.  E.  S.,  sec.  2346. 

The  patent  under  which  defendant  claims  contains  this 
clause:  '^  Excluding  and  excepting  from  the  transfer  by  theee 
presents  'all  mineral  lands/  should  any  be  found  to  exist  in 
the  tracts  described  in  the  foregoing." 

The  court  found  ''that  all  the  land  described. in  said  eom- 
plaint  as  the  Chicago  quarta  mine  is  valuable  gold-bearing 
mineral  land,  and  has  been  notoriously  known  and  firequently 
worked  as  such  ever  sinoe  1861." 

This  finding  is  justified  by  the  evidence,  and  is  not  assailed 
by  appellant.  But  while  conceding  the  fact  to  be  as  found,  he 
contends  that  the  title  to  the  land,  nevertheless,  vested  by  the 
patent  in  the  railroad  company.  As  stated  by  appellant's 
counsel,  his  contention  is,  that  ''mineral  land  did  not  pass  by 
the  grant  [to  the  railroad  company],  and  the  officers  of  the 
land  department  had  no  authority  to  designate  by  the  patent 
any  land  which  was  mineral  in  character.  The  law  required 
them  to  designate  only  such  land  as  was  non-mineral  in  char- 
acter, and  the  issuance  of  the  patent  under  the  law,  aided  by 
the  presumption  which  the  law  attaches  to  the  performance  of 
all  official  acts,  was  a  conclusive  determination  that  the  land 
designated  in  the  patent  was  non-mineral,  and  the  reservation 
in  the  patent  was  meaningless." 

The  act  of  Congress  making  the  grant  does  not  in  express 
terms  require  any  officer  or  officers  of  the  government  to  iden- 
tify and  exclude  from  the  patent  mineral  lands  lying  within 
the  alternate  sections  granted  to  aid  in  the  construction  of  the 
road.  In  the  original  act  all  mineral  lands  are  expressly  ex* 
cepted  from  its  operation,  and  in  the  amendatory  act  it  is 
enacted  that  the  grant  shall  not  include  mineral  lands,  or  any 
lands  returned  and  denominated  as  mineral  lands.  '^  What- 
ever is  included  in  the  exception  is  excluded  from  the  grant; 
and  it  therefore  often  becomes  important  to  ascertain  what  is 
excepted  in  order  to  determine  what  is  granted":  Loavenworth 
etc.  R.  R.  Co.  V.  Uniied  States,  92  U.  S.  733. 

It  is  not  claimed  that  the  officers  on  whom  was  devolved 
the  duty  of  issuing  patents  for  the  lands  granted  could  add 
anything  to  the  grant  But  it  is  claimed  the  patent  is  con- 
clusive evidence  that  the  grant  included  all  the  land  covered 
by  the  patent.    The  supreme  court  of  the  United  States  has 
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Baid:  ^A  patent  may  be  collaterally  nnpeacbed  in  any  action, 
and  its  operation  as  a  conveyance  defeated,  by  showing  that 
it  had  no  jurisdiction  to  dispose  of  the  lands;  that  is,  that  the 
law  did  not  provide  for  selling  them,  or  irhat  they  had  bjen 
reserved  for  sale  or  dedicated  to  special  purposes,  or  had  been 
previously  transferred  to  others '':  Smelting  Co,  v.  Kemp^  104 
U.  S.  636.  This  is  quoted  approvingly  in  the  opinion  of  the 
court  delivered  by  Field,  J.,  in  Wright  v.  RoHberry,  121  Id.  488. 

In  McLaughlin  v.  Potoefi,  50  Cal.  64,  the  plaintiff  in  eject- 
ment introduced  a  patent  to  the  Western  Pacific  Railroad 
Company,  from  which  he  deraigned  title  to  the  demanded 
premises,  similar  to  that  relied  on  by  appellant  in  this  case, 
and  rested.  '^The  defendant  then  offered  to  prove  that  the 
land  was  mineral  land,  containing  large  quantities  of  cinnabar 
and  quicksilver,  and  that  he  had  held  the  land  as  a  mining 
claim  since  October,  1866,  under  the  rules  and  regulations 
and  customs  of  miners  in  the  ^strict  where  the  land  was 
situated.  The  plaintiff  olgeeted  to  the  testimony  as  irrelevant, 
and  the  court  sustained  the  objection.  The  plaintiff  recovered 
judgment,  and  the  defendant  appealed  from  the  judgment 
and  from  an  ovder  denying  a  motion  for  a  new  trial."  This 
eomrt  aaid:  ^The  exoqptkm  contained  in  the  patent  introduced 
by  the  plaintiff  is  part  of  the  description,  and  is  equivalent  to 
an  exception  of  all  the  subdivisions  of  land  mentioned  which 
weie  'mineral'  lands.  In  other  words,  the  patent  grants  all 
cf  tbe  tracts  named*in  it  which  are  not  mineral  lands.  .... 
We  think  the  defendant  should  have  been  allowed  to  prove 
that  the  demanded  premises  wero  mineral  lands.^ 

The  judgment  and  order  were  reversed. 

The  doctrine  laid  down  in  that  oaae,  if  applied  to  the  case 
now  in  hand,  is  deekive  of  it.  And  we  think  it  in  harmony 
with  the  cases  decided  by  the  supreme  court  of  the  United 
States.  It  has  not  been  overruled  in  any  reported  case  in  this 
state,  although  it  is  claimed  to  have  been  in  the  unreported 
case  of  Cenind  Pacific  R.  R.  Co.  v.  Ltaivenworth.  No  opinion 
was  filed  in  tiiat  case,  and  we  are  nnable  to  determine  from 
the  record  that  this  question  was  passed  on  in  that  case. 

Those  portions  of  finding  3  whioh  are  alleged  to  be  unsup- 
ported by  the  evidence  are,  in  our  opinion,  immateriaL  It  is 
therefore  unnecessary  to  determine  whether  the  evidence  is 
eufficient  to  justify  them.  The  material  facts  found  are  sup- 
ported by  the  evidence. 

Judgment  and  order  affirmed. 
8T.aBF.,vouvn.— ID 


146  '    Estate  of  Nswhan.  [CaL 

Uktrd  8tatb8  Lahd  Patint,  Conclusitbxkss  OF:  See  TVwAemacAer 
T.  Thomp&om^  18  CaL  11;  79  Am.  Dec.  151,  and  note  162.  To  attack  a 
patent  not  void  on  its  face,  the  party  mnat  show  affirmatively  that  the  land 
wafl  not  of  any  epecial  character  which  would  enbject  it  to  acqniaition  under 
any  law  of  the  United  States:  LtvUton  ▼.  Ryan^  75  CaL  293.  Bat  the  patent 
from  the  United  States  to  the  city  and  county  of  San  Francisco  for  the 
pneblo  lands  confirmed  to  it  under  the  acts  of  Congress  of  1851  and  1864  by 
decree  of  the  United  States  circuit  court,  which  patent  conforms  in  its  de- 
scription  of  lands  granted  to  the  final  survey  made,  as  provided  in  the  latter 
act,  in  accordance  with  the  instructions  of  the  commissioner  of  the  general 
land-office,  is  conclusive  evidence,  as  against  the  state  of  California,  of  the 
right  of  the  city  and  county  of  San  Francisoo  to  all  the  lands  embraced  in 
the  survey,  etc;  and  the  state  of  Califonua  is  not  a  "third  person,"  within 
the  meanlEig  of  section  15  of  the  act  of  Mareh  8»  1861:  Ptofk  v.  CUiy  amd 
Coim^  </ Am  iVonoiieo^  75  GaL  888. 


[Iir  Bahx.] 

EsTATB  OF  Newman. 

175  Gaufobxia,  21&] 

Adofisd  Child  u  Bmtitlbd  to  Suoobxd  bt  Ihhibitangb  to  Bbtatb  of 
ADomNG  Pabsrt,  under  sections  227,  228»  and  1386  of  the  Civil  Code 
of  California,  which  provide  that  the  adopted  child  shall  be  ''regarded 
and  treated  in  all  respects  as  the  child  of  the  person  adopting,**  and  shall 
''have  all  the  rights  and  be  subject  to  all  the  duties  of  the  legal  relation 
of  parent  and  child." 

AonoH  lOR  BzYOBOB  IB  Pbookbdino  in  Bkm,  80  Far  as  It  ArwEon 
Btatdb  of  Pabtibs  and  the  custody  of  thdr  minor  children,  and  jk  ser- 
vice of  summons  by  publication  on  a  non-resident  defendant  is  good. 

Akbndbd  Afudavits  of  Sbbviob  of  Summons  bt  Pitbuoation  mat  bb 
Bbobitbd  bt  Coxtbt  after  judgment  has  been  rendered  in  an  aotion  for 
divorce,  and  before  the  roll  is  made  up. 

AniDAViTs  OF  Sbbyiob  of  Summons  bt  Pubuoation  aoainbt  Noh^rbsi- 

DBNT  DbFBNDANT  IN  AOHON  FOB  DiVOBCB,   AND  RbOITALS  THBRBOF  in 

judgment^  are  conclusive  upon  a  collateral  attack,  ^e  affidavit  on  the 
application  for  the  order  of  publication,  and  the  order  therefor,  are  not 
part  of  the  judgment  roll,  and  cannot  be  considered. 

Judombnt  bt  Dbfault,  Rxndbbbd  bbfobb  Timb  Allowbd  Dbfxndant 
TO  Answbb  has  Expibbd,  is  Brbonbous  Simplt,  and  not  void,  and 
can  be  attacked  only  upon  motion  or  by  appeal,  and  by  the  party 
aggrieved. 

Obdbb  fob  Adoption  of  Minob  is  not  Void  bboaubb  Madb  in  Opbn 
Court  instead  of  by  the  judge  thereof  at  chambers,  as  oontemplated  by 
section  227  of  the  Civil  Code  of  California;  at  all  events,  where  the  order 
was  a  writing  signed  by  the  judge,  and  filed  in  the  adoption  proceedings, 
although  it  recited  that  it  was  made  "by  this  court" 

I^UDGB   OF   SUFBRIOR  COUBT   OF  OnB  CoI!;5TT,  WhO  HoLDS  COUBT   IN  An- 

OTHBB,  MUST  BB  Pbbsumbd  TO  BAVB  Lawtullt  Donb  80,  in  the  ab- 
sence of  evidence  to  the  contraf  y,  upon  the  request  of  the  governor  of 


March,  1888.]  Estate  of  Newman.  147 

the  states  or  of  a  Judge  of  the  coart  in  the  latter  oonnty,  aa  provided  f ov 
bj  aeetion  71  of  the  Code  of  Ciyil  Fh)oediiie  of  Oalifonua. 
JvvQiaaT  09  DnroROB,  ajtbb  BiZNa  Sighkd  by  Judoi  ahp  Fiubd  witbt 
CuftX»  IS  BnrDDio  npoii  the  parties  and  their  priviesi  although  not 
entered  by  the  derk. 

• 

Appeal  by  Michael  Newman  from  an  order  of  the  superior 
ooart  of  Los  Angeles  County  granting  letters  of  administration. 
to  Mary  Maldonado  on  the  estate  of  Bernard  Newman,  de^ 
ceased.    The  decedent  died  intestate,  November  15,  1886,  la 
resident  of  the  county  of  Los  Angeles,  and  leaving  no  blood 
relations  nearer  than  brothers  and  sisters.    On  November 
24th  following,  the  respondent  Mary  Maldonado,  the  mother^ 
and  guardian  of  one  George  B.  Maldonado,  a  minor,  filed  b^ 
petition  for  letters  of  administration  on  the  estate,  claiming  to- 
be  entitled  thereto  as  the  guardian  of  the  minor,  who  wa»- 
alleged  to  be  the  adopted  son  of  the  deceased.    The  appellant, . 
Michael  Newman,  a  brother  of  the  deceased, filed  his  petition. 
for  letters  on  December  6,  1886,  and  also  filed  grounds  of  op*- 
position  to  the  petition  of  the  respondent,  alleging  that  Oeorge- 
B.  Maldonado  was  not  the  adopted  son  of  the  deceased,  ancK 
was  not  entitled  to  succeed  to  the  estate,  and  that  the  respond^ 
ent  was  a  married  woman.    On  the  hearing  of  the  contest,  the 
respondent,  against  the  appellant's  objections,  introduced  in 
evidence  the  record  of  the  proceedings  in  the  superior  court  of 
Loe  Angeles  County  in  the  matter  of  the  adoption  of  the  child^ 
which  consisted  of  a  petition  to  the  court,  filed  June  28,  1886^. 
and  an  order  made  the  same  day  for  his  adoption  by  B.  T.. 
WiUiams,  who  appeared  to  have  been  at  the  time  the  judgo* 
of  the  superior  court  of  Ventura  County.    The  petition  in  the 
adoption  proceedings  alleged  that  the  respondent  was  tbe^ 
mother  of  the  child;  that  the  father,  J.  M.  Maldonado,  was  a 
non-resident  of  the  state;  that  he  had  been  adjudged  guilty  of 
adultery,  and  deprived  of  the  custody  of  the  child  on  the- 
ground  of  neglect;  and  that  on  account  of  the  adultery  and; 
n^ect,  the  respondent  had  been  divorced  from  him.    The- 
petition  stated  the  consent  of  the  respondent  to  the  adoption,. 
and  prayed  the  adoption  by  the  deceased.    The  order,  after 
reciting  that  the  respondent  had  consented,-  in  writing,  to  the 
adoption,  that  she  had  been  previously  divorced  from  her  hus- 
band, the  father  of  the  child,  and  that  he  had  been  adjudged 
guilty  of  adultery  by  the  judgment  in  the  action  for  divorce,, 
and  had  been  deprived  of  the  custody  of  the  child,  proceeded: 
^  It  is  therefore  ordered  and  decreed,  and  declared  by  this 
court,  that  said  George  Bernard  Maldonado  shall  hencefortlk 
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be  the  adopted  «eQ  of  aaid  Bernard  Newman,  -and  Bhall  be  re- 
garded and  treated  ae  the  child  of  said  B^nard  Newman. 
"  Done  in  open  court  ffais  twenty-eigb^  day  of  Jane,  1886. 

"  B.  T.  Williams,  Judge." 

The  respondent  also,  for  the  purpose  of  showing  that  she  had 
been  divorced  from  her  husband  prior  to  the  adoption  proceed- 
ings, offered  in  evidence,  against  the  appellant*s  objections, 
the  complaint  and  judgment  in  an  action  brought  by  her  in 
the  superior  court  of  Los  Angeles  County  against  her  husband 
for  a  divorce  on  the  .ground  of  adiiltexy.    The  complaint  in 
that  action  i^peared  lo  liave  been  filed  July  28, 1885.    The 
judgment  of  divorce  was  signed  by  the  judge  October  19, 
1885,  was  filed  witli  the  clerk  October  22,  1885,  and  was  en- 
tered Januaiy  5, 1887.    The  judgment  recited  the  default  of 
the  defendant,  and  that  lie  had  been  duly  served  with  sum- 
mons by  publication.    The  appellant,  for  the  purpose  of  show- 
ing the  Invalidity  of  the  judgment,  offered  in  evidence  an 
affidavit  for  an  order  of  publication  of  summons,  which  ap- 
peared to  faavel)een  filed  July  19,  1886,  nine  *days  before  suit 
was  brought,  and  which  recited  that  the  defendant  was  a 
resident  of  PhcBnix,  Arizona;  an  order  of  court,  made  on  the 
same  day,  directiqg  the  summons  to  be  pubEshed  in  a  certain 
newspaper  of  Los  Angles  at  least  once  a  week  for  two  months, 
and  that  a  copy  of  the  complaint  and  summons  be  forthwith 
deposited  in  the  post-office,  directed  to  the  defendant;  an  affi- 
davit, made  October  19, 1885,  by  the  principal  clerk  of  the 
newspaper,  showing  that  the  summons  had  been  published 
for  "  two  consecutive  months,  commencing  July  1, 1835,  and 
ending  Octciber  30,  1885,"  jeapectively,  twenty-seven  days 
before  suit  was  brought,  and  eleven  days  after  the  judgment 
was  signed;  and  also  an  affidavit  of  the  attorney  for  the  plain- 
tiff, showing  tliat  on  July  18, 1885,  ten  days  before  suit  was 
brought,  he  had  deposited  in  the  post-office  at  Los  Angeles  a 
copy  of  the  complaint  and  summons,  addressed  to  the  defend* 
ant  at  Phoenix,  Arizona.    The  respondent  thereupon,  againdt 
the  appellant^s  objections,  offered  in  evidence  an  amended 
proof  of  publication  of  summons  in  the  divorce  suit,  filed 
January  5, 1887,  nunc  pro  twnc  as  of  October  19,  1885;  an 
amended  proof  of  deposit  in  the  post-office  of  a  copy  of  the 
complaint  and  summons  in  that  suit,  filed  January  5, 1887, 
%unc  pro  tunc  as  of  October  19, 1885;  and  an  order  made  Jan- 
uary 5, 1887,  allowing  the  filing  of  the  amended  proofs  of  pub- 
lication and  deposit,  and  ordering  the  entry  of  judgment  in 
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the  suit  nunc  pro  tunc  as  of  October  19,  1965.  The  court 
thereapon  ordered  letters  of  adtniniBtratiOB  to  be  isBued  to 
Mary  Ualdonado. 

Matthew  L  Stdlivan  and  Stephen  Mi  WhiUf  ficar  the.  appellant* 

iMcieT^Sham  wad,  James  M^Daamron^tot  thariwapendent 

PATBBfloir,  J.  Tbe-provimdntr of  tba  Cit3  Code  bearing^  upon 
(he  finrtr  question  pressnted  fbr  onrcansideration  are  the  fol- 
lowing:— 

^^Sec.  227.  The  jndge  mtiBt  ....  make  an  order  declaring 
that  the  child  shall  thencefbrth  be  regarded  and  treated  in  all 
respects  as  the  child  of  the*  person  adopting. 

"Sec.  226.  A  child,  wlien  adbpted,  may  take  the  family 
name  of  the  person  adopting.  After  adoption,  the  two  shall 
sustain  towards  each  othtHr  the  legal  rtlation  of  parent  and 
efaild,  and  have  all  the  righte  and  be- subject  to  all  the  duties 
•f  that  relation." 

''Sec.  1386.  When  any  person  BaYing-  title  to  any  estate 
dies  without  disposing-of  the  estate  by  wril,  it  is  succeeded  to 
and  must  be  distributed  .  •  .  .  m  the  following  manner: — 

''  1.  If  the  decedent  leave  no  surviving  husband  or  wife,  but 
leave  issue,  the  whole  estate  goeff  to  such  issue]  and  if  such 
issue  consists  of  more  than  one  child  living,  or  one  child  liv- 
ing and  the  lawful  issue  of  one  or  more  deceased  children, 
then  the  estate  goes  in  equal  shares  to  the  children:  living,  or 
to  the  child  living,  and  ibe  issue  of  the  deceased  child  or 
children,  by  right  of  representation." 

Hinder  these  provisions^  we  think  that  an  adopted  child  is 
entitled  to  succeed  by  inheritance  to  the  estate  of  the  adopting 
parent.  The  provisionff  of  sections  227  and  228  extend  to  all 
the  rights  and  duties  of  natural  parents  and  children.  The 
language  is  general  and  comxirehensive.  The  use  of  the  word 
''issue''  in  section  1386  does  not  limit  the  right  of  inheritance 
to  the  natural  children  only.  That  section  prescribes  the  rule 
of  inheritance.  The  word  "issue"  is  there  used  in  the  same 
sense  as  the  words  "child"  and  "children."  If  the  adopted 
ehild  is  by  virtue  of  its  status  to  be  "regarded  and  treated  in 
all  respects  as  the  child  of  the  person  adopting,"  and  is  to 
"have  all  the  rights  and  be  subject  to  all  the  duties  of  the 
legal  relation  of  parent  and  child,"  the  right  to  succeed  to 
the  estate  of  the  deceased  parent  must  be  included:  Estate  of 
Wardell,  57  Cal.  491;  see  also  Ross  v.  RosSy  129  Mass.  243;  37 
Am.  Rep.  821 
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2«  So  far  as  the  action  of  Maldonado  v.  Maldcnado  affected 
the  BtatuB  of  the  parties  and  the  custody  of  the  child,  it  was  a 
proceeding  in  remj  and  service  by  publication  in  such  cases 
is  good:  Pennoyer  v.  Neffj  95  U.  8.  714.  The  recital  in  the 
judgment  that  the  defendant  was  duly  served  with  process  is 
consistent  with  the  proof  of  service.  It  is  the  fEU^t  of  service 
which  gives  the  court  jurisdiction, — not  the  proof  of  ser- 
Tice, — and  the  court  had  authority  to  receive  the  amended 
-affidavits  of  service  after  judgment  and  before  the  roll  waa 
jnade  up:  Mason  v.  Mesienger^  17  Iowa,  261;  Riclards  v.  Ladd^ 
4  Pac.  C.  L.  J.  52;  AUimm  v.  Thomas,  72  Cal.  562. 

The  affidavits  of  service  and  the  recitals  in  the  judgment 
4ire  conclusive.  The  affidavit  on  application  for  an  order  of 
publication,  and  the  order  of  publication,  cannot  be  consid- 
•ered.  They  are  no  part  of  the  roll:  Hahn  v.  Kelly,  34  CaL 
S91;  94  Am.  Dec.  742;  McCauUy  v.  FuUon,  44  Cal.  355. 
Belcher  v.  Chambers,  53  Id.  635,  is  not  in  point.  In  that  case, 
as  in  Pennoyer  v.  Neff,  supra,  the  judgment  considered  was 
a  personal  judgment  against  a  non-resident  without  personal 
service  of  process.  So  far  as  the  rule  established  in  Hahn  v. 
Kelly,  supra,  is  applicable  to  proceedings  in  rem,  it  has  not 
been  overruled.  The  judgment  referred  to  in  that  case  was 
for  money, — the  deficiency  after  foreclosure  and  sale. 

The  court  has  jurisdiction  of  the  defendant,  and  the  sub- 
sequent proceedings,  from  the  time  publication  of  summons 
«ras  complete:  Code  Civ.  Proc.,  sec.  416. 

The  fact  that  judgment  was  rendered  upon  defitult  entered 
l>efore  the  time  allowing  the  defendant  to  answer  had  expired 
rendered  the  judgment  erroneous  simply,  not  void.  A  judg- 
ment thus  rendered  can  be  attacked  only  upon  motion  or  by 
appeal,  and  by  the  parties  in  interest.  Maldonado  is  the  only 
party  aggrieved  by  the  decree,  and  he  is  the  only  one  who  can 
4tttack  it  in  any  way:  Alderson  v.  Bell,  9  CaL  321;  IfUcheU  v. 
Aten,  37  Kan.  33;  1  Am.  St.  Rep.  231. 

8.  It  is  contended  that  the  order  is  void  because  it  was  made 
t>y  the  court,  and  not  by  the  judge.  The  order  appears  to 
have  been  made  in  open  court,  but  it  is  a  written  order,  signed 
hj  the  judge  and  filed  in  the  proceedings.  The  words  "by 
this  court"  in  the  order  may  be  treated,  we  think,  as  surplus^ 
sge.  An  order  made  by  the  judge  at  chambers  in  a  case  re- 
<iuiring  action  by  the  court  may,  for  good  reasons,  be  held  to 
be  invalid,  but  no  such  reasons  can  be  urged  in  cases  like  this. 
The  power  which  the  judge  might  have  exercised  in  his  cham- 
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bera  was  exercised  in  open  court;  and  the  fact  that  the  clerk 
and  sheriff  were  present  cannot  affect  the  validity  of  his  ju- 
dicial act.  * 

4.  The  judge  who  signed  the  order — Hon.  6.  T.  Williams 
of  Ventura  County — had  the  same  power  as  the  judge  of 
Loe  Angeles  County,  for  whom  he  was  acting:  Code  Civ. 
Proc.,  sec.  71.  It  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  he  was  acting  upon  the  request 
of  the  governor,  or  of  one  of  the  judges  of  the  superior  court 
of  Loe  Angeles  County. 

5.  The  decree  was  signed  by  the  judge  on  October  19, 
and  was  filed  with  the  clerk  on  October  22, 1886.  Thus  ren- 
dered, it  was  binding  on  the  parties  and  privies,  although  not 
entered  until  January  5, 1887.  The  clerk  could  not,  by  his 
failure  to  perform  a  ministerial  duty,  abridge  the  rights  of  any 
party  interested:  Casement  v.  Ringgcldy  28  Cal.  339;  Oray  v. 
Palmer,  28  Id.  422. 

The  order  is  affirmed. 


AxwrnoH  of  CHn<D^  Evibot  nv  Ahoihek  8tatb«  8mUk  v.  Derr,  84  Pa. 
St.  128;  75  Am.  Deo.  641,  and  note  642. 

JinusDicnoN  nr  Drvoaos  Cases  where  one  of  the  parties  is  a  non-reil- 
dent:  Jenneaa  v.  Jenneaa,  24  Ind.  356;  87  Am.  Deo.  336,  and  note  340;  oom- 
pare  Jane8  ▼.  Jems,  108  N.  Y.  415;  2  Am.  St  Rep.  447,  and  note  463. 

Vauditt  of  Deobkb  of  Divorox  is  mot  AasAniABLX  on  the  gronnd 
that  the  special  district  judge  who  tried  the  ease,  and  rendered  the  decree^ 
was  the  ooonty  judge  of  the  county  when  the  trial  began:  AUvp  ▼.  Jordan^ 
69  Tex.  300;  6  Am.  St  Bep.  63. 


WaED   V.    DOUGHBBTY. 

[75  CAUrOBKiA,  940.] 

PdanmoH  of  Died  bt  Gbantbb  Namxd  thbssdt,  ob  bt  Ojsm  Oujxoq 
viroBR  Hm,  is  prima  ftide  evidence  of  its  delivery. 

UeMS>    DvLT    SzXOOTBD    is    FBX80MID  TO  HATB    BKBN    DbLIVBBED    AT    m 

Dati^  under  section  1066  of  the  CUvil  Code  of  California. 

lOBHTITT  OF  GbABTOB  WITH   DXFXNDAVT  IS  PrBSUUXD  FBOM  IdKMTITT  OF 

Kamb  under  section  1963  of  the  Civil  Code  of  California,  in  an  action  to 
quiet  title  by  a  person  claiming  under  a  deed  from  a  grantor  having  the 
same  name  as  the  defendant 
Dbqbxb  of  Foriolositbb  of  Libn  of  Stbbbt  Absimsmemt  oakkot  bb  Col- 
latbballt  Axtackbd  by  one  who  claims  under  the  defendant  therein, 
by  showing  that  prior  \o  the  decree  the  assessment  had  been  paid,  the 
decree  being  valid  on  its  face,  and  rendered  in  an  action  in  which  the 
ooort  had  jurisdiction  of  the  subject-matter  and  of  the  person  of  the  de- 
fsikdant 
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QoiTCuizM  DsH)  BiMmri'ii  vr  PuBCHAns  ov  Lakd  at  Shbui^  Sals 
ARSB  Tma  BOE  Redsmfiion  mas  Ezfibbd^  and  belore  tba  ■heriff'* 
daed  ia^yen,  ia  equiyilent  to  an  aaaigzunent  of  the  ■heriff*8  oertifieata  of 
aale;  and  if  the  ahariff  af terwarda  axecotog  a  dead  to  tha  porcfaaaer,  tlia 
iama  U  ycid  at  batwaan  tha  partiaa. 

Action  to  quiet  title.    The  UlcIb  Rie  stated  in  the  opixuoD. 

John  J.  Coffey y  for  the  appellant 
W.  M.  Pierson^  for  the  respondent 

Searls,  C.  J.  This  is  an  action  to  qniet  title  to  a  lot  of 
land  at  the  comer  of  Van  Ness  Avenne  and  Broadway,  San 
Francisco. 

Plaintiff  deraigned  title  through  a  quitclaim  deed  executed 
by  the  defendant,  John  Dougherty,  on  the  fourteenth  day  of 
June,  1870,  to  one  Patrick  J.  Tannian,  and  recorded  June  18, 
1870,  at  the  request  of  one  Julius  George. 

Plaintiff,  in  further  support  of  title  in  herself,  introduced  a 
deed  from  P.  J.  White,  sheriff  of  the  city  and  county  of  San 
Francisco,  to  James  Oaffney  (under  whom  plaintiff  claims  by 
sundry  mesne  conveyances),  dated  July  6, 1883,  and  executed 
pursuant  to  a  decree,  order  of  sale,  and  sale,  in  the  case  of 
James  Oaffney  y.  Bamaby  Dougherty^  in  an  action  to  foreclose 
the  lien  of  a  street  assessment,  under  a  contract  made  the 
ninth  day  of  September,  1866. 

It  appears  from  the  judgment  roll  that  Denis  Malioney,  one 
of  the  defendants  in  the  action,  set  up  in  a  cross-complaint  the 
prior  lien  upon  the  property  of  a  mortgage  thereon  executed 
May  26, 1864,  by  Bamaby  Dougherty  to  David  Mahoney  and 
assigned  to  him,  the  said  Denis  Mahoney,  by  the  mortgagee, 
David  Mahoney. 

The  lien  of  the  street  assessment  was  declared  to  be  para- 
mount to  that  of  the  mortgage.  Date  of  decree,  December  14, 
1867;  date  of  sale  thereunder,  January  22, 1868. 

Defendant  claims  title  to  the  premises  under  a  sheriff's  deed 
dated  July  8, 1883,  and  executed  pursuant  to  a  foreclosure  and 
sale  of  the  premises  under  the  mortgage  above  mentioned, 
in  an  action  in  which  Denis  Mahoney  was  plaintiff,  and  B. 
Dougherty  defendant.  Decree  entered  March  19,  1868;  sale 
April  14,  1868,  to  Denis  Mahoney,  who  received  a  certificate  of 
sale  and  assigned  the  same  to  the  defendant  on  the  twenty- 
second  day  of  September,  1868,  with  all  his  right,  title,  and 
interest  in  the  premises. 

James  Gaffney  was  made  a  party  defendant  in  this  last- 
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named  actum,  but  Utiete  waff  adiemieaal  aff  to  Mm,  and  no  de* 
cree  was  taken  against  him. 

Upon  ifae  dosing  of  tiie  teBlimon3r  on  the  part  of  plaintiff, 
defioidani.  moved  for  judgment  as  in  oase  of  nonsnit,  upon  the 
ground  that  there  was  no  proof  of  delivery  of  the  deed  from  de- 
fendani  Dougherty  to  P.  J.  Tanniao.  The  motion  was  over- 
roled,  and  this  aetkm  is  assgned  as  flnor. 

We  find  in  the  leeord  no  speoiffoation  of  the  particulars  in 
which  the  evidence  is  alleged  to  be  insuflScient,  but,  waiving 
this  pointy  we  think  tbeie  was  sufficient  evidence  of  the  de- 
livery of  tiie  deed  by  the  di^ndasit  to  the  grantee  therein 
named.  It  was  regularly  executed,  acknowledged,  and  re- 
eorded  as  a  oonveyaoce  of  tide  to  tiie  premises  in  dieputo.  It 
farmed  a  part  of  ilie  regular  chain  of  title  from  the  defendant 
to  plaintiff,  and  was  produoed  and  ofifered  in  evidence  at  the 
trial  by  the  attorney  of  ihe  lattor. 

It  is  hardly  necessary  to  say  fiiat  a  deed  only  takes  effect 
upon  delivery,  and  that  wittiout  such  ddivery  it  has  no 
validity. 

Possesrion  of  a  deed  of  property,  however,  by  the  grantee 
therein  named,  and  upon  the  same  principle  by  one  holding 
by  conveyance  of  the  same  property  under  him,  is  prima  jadt 
evidence  of  its  delivery. 

The  question  of  deUvCTy  being  one  of  &ct,  and  possession 
being  only  primary  evidence  of  delivery,  he  who  disputes  such 
fiust  may  rebut  the  presumption  arising  fiom  possession  by 
showing  that  there  has  in  fact  been  no  delivery;  but  it  has 
been  said  that  where  a  deed  is  found  in  possession  of  the 
grantee,  nothing  but  the  most  satisfactory  evidence  of  non- 
delivery should  prevail  against  the  presumption:  Devlin  on 
Deeds,  sec.  294. 

In  IVimiofi  V.  Cftam&Un,  88  HI.  879,  it  was  said:  ''When  a 
deed  duly  executed  is  found  in  the  hands  of  a  grantee,  there 
is  a  strong  implication  that  it  has  been  delivered,  and  only 
dear  and  convincing  evidence  can  overcome  the  presumption. 
Otherwise  titles  could  be  easily  defeated,  and  no  one  could  be 
regarded  as  being  secure  in  the  ownership  of  the  land.  It 
cannot  be  that  a  grantor  may  assail  a  conveyance  fifteen  or 
twenty  years  after  a  deed  has  been  made,  and  recover  the  land 
by  merely  swearing  that  he  never  delivered  the  deed.  The  un- 
supported evidence  of  the  grantor  surely  cannot  be  permitted 
to  have  such  effect,  especially  when  the  evidence  of  such  a 
grantor  is  in  many  material  matters  contradicted,  and  who 
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seems  to  act  on  a  low  moral  plane.  To  so  hold  would  render 
all  titles  insecare,  and  would  be  disastrous  in  the  extreme. 
Any  system  of  jurisprudence  adopting  rules  for  the  attainment 
of  justice  can  never  sanction  a  rule  fraught  with  such  unjust 
and  iniquitous  results." 

In  Branson  y.  Carwther$y  49  Cal.  874,  it  was  said:  ''The  pro- 
duction of  the  deed  of  gift  by  the  attorneys  of  the  wife  [the 
grantee]  was  sufficient  evidence  of  its  delivery  and  accept- 
ance": Barr  v.  Sehroeder^  82  Id.  609. 

Section  1055  of  the  Civil  Code  provides  that  ''a  grant  duly 
executed  is  presumed  to  have  been  delivered  at  its  date." 

It  may  be  inferred  from  the  decision  in  Boyd  v.  Slayhackj  63 
Cat.  493,  that  this  court  was  of  opinion  that  this  inference  only 
applied  to  the  time,  and  not  to  the  fact,  of  delivery.  In  other 
words,  that  the  fact  of  delivery  must  be  proven  by  other  and 
competent  evidence,  and  that  when  proven,  the  presumption 
of  the  code  as  to  the  time  of  such  delivery  applies.  In  view 
of  this  interpretation,  the  fact  of  delivery  of  the  deed  from  de- 
fendant to  Tannian  having  been  sufficiently  proven  by  its  pro- 
duction by  the  attorneys  of  plaintiff,  who  held  under  him,  the 
date  of  such  delivery  will,  under  the  code,  be  deemed  to  have 
been  the  date  of  the  instrument,  viz.,  June  14, 1870. 

So,  too,  John  Dougherty,  who  executed  the  deed,  is  pre- 
sumed, under  section  1963  of  our  Code  of  Civil  Procedure,  to 
be  the  John  Dougherty  who  is  defendant  in  the  cause,  upon 
the  theory  that  identity  of  person  is  presumed  from  identity 
of  name. 

What  is  said  here  will  apply  with  like  effect  to  similar  er- 
rors assigned  upon  the  introduction  of  other  deeds. 

The  only  other  alleged  error  is  predicated  upon  the  refusal 
of  the  court  to  permit  defendant  to  testify  in  answer  to  the 
following  question:  "Do  you  know  of  your  own  knowledge 
whether  the  assessment  for  that  street  work  was  paid  by  Denis 
Mahoney?" 

The  proffered  evidence  involved  an  attempt  to  show  by 
parol  in  a  collateral  attack  that  the  decree  of  foreclosure  of 
the  lien  of  the  street  assessment,  and  the  sale  and  deed  there- 
under, were  void  by  reason  of  the  payment  of  such  assess- 
ment. 

Both  plaintiff  and  defendant  are  in  privity  of  estate  with 
Denis  Mahoney,  and  the  decree,  being  &ir  on  its  face,  and 
rendered  in  a  case  where  the  court  had  jurisdiction  of  the 
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Bobject-matter  and  of  the  pezaon  of  defendanii  is  not  Bnbject 
to  ooUateral  attack. 

Again,  if  we  diflmiiw  from  view  the  title  of  plaintiff  based 
upon  the  sale  under  foredoeure  of  the  lien  for  street  assess- 
ment, which  was  found  to  be  paramount  to  the  lien  of  the 
mortgage  under  which  defendant  claims  title,  the  case  stands 
thus:  Defendant  held  a  certificate  of  purchase  under  the  fore* 
closure  sale.  The  time  for  redemption  had  expired.  He  had 
a  perfect  equitable  title,  which  only  lacked  a  sheriff's  deed  to 
turn  it  into  a  legal  title.  In  this  condition  of  things,  he  con- 
veyed by  his  quitclaim  deed  on  the  fourteenth  day  of  June, 
1870,  to  Tannian,  from  whom  plaintiff  deraigns  title.  In 
Crreen  y.  CZarJb,  81  Gal.  692,  it  was  held  that  if  one  who  has 
purchased  land  at  sheriff's  sale  quitclaims  his  interest  in  the 
same  before  a  sheriff's  deed  is  given,  the  quitclaim  is  equiva- 
lent to  an  assignment  of  the  sheriff's  certificate  of  sale,  and  if 
the  sheriff  afterward  give  a  deed  to  the  purchaser,  the  deed  is 
void  as  between  the  parties. 

It  follows  that  were  we  to  concede  the  error  upon  the  ex* 
elusion  of  defendant's  testimony  to  be  well  assigned,  the  con* 
elusion  rendered  by  the  court  below  was  correct. 

Judgment  affirmed. 

Deuvxbt  ov  Dkid^  SiTfiiODDiOT  oi;  AHD  WBBi  CoMnans  Walker  t. 
Walker,  42  JHZUi  89  Am.  Deo.  i45|  ZThfon  v.  JMfey,  78  lowt,  6i4|  6  Am. 
Bt.  Rep.  700^  and  note  701. 

Dbjvibt  ov  Duds  xb  PBasuicBD  to  havb  buh  Mass  ax  ibbb  Datbi 
/^BT^f  V.  Odivv  100  N.  T.  448;  4  Am.  St.  Bep.  401,  and  notei  BriQffr.Fkm^ 
fag,  112  Ind.  818. 

iDSBTirr  OF  Kami  is  Fsdka  Faoh  Evmnroi  ov  iDurarrr  ov  Pnuwv, 
and  is  aoffieient  proof  of  the  faot^  in  the  abacnce  of  all  evidenoe  to  the  oon- 
traiys  ram  t.  AA;  83  Ala.  808;  8  Am.  St.  Rep.  768. 

QuxTCLAnf  Dno^  What  ImsBaR  Pabsis  bt:  Sat^  FratieUeo  t.  LawUm, 
18  GaL  465;  70  Am.  Deo.  187;  Mowe  t.  BtdKU,  80  Ind.  164;  06  Am.  Deo.  676; 
AUinn  t.  Tkomu,  72  GaL  662;  1  Am.  St.  Bop.  80;  Jchmm  v.  WUlkmUf  87 
Kan.  170;  1  Am.  St.  Bep.  248. 
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Otto   v.  Journeyman  Tailors'  Pbotbotivb  and 

BfeNBYOLlSNT    UNIOSi;r 

OOUAn  WILL   fjfnSBWKBM  BOB   PUHMttV  07*  PBOSBOTIlHa  "PWIWtKfT  RuatTi 

ov  Mbmbibbov  Uhihomfiibaimp-  Ajiwi'i  i  ■  inwii  ia  ■ll.gwBt  oMii^  ^lui 
when  they  teke  jngiedifltifln,  will  foUmr  and  enforce,  eo  far  ee  applicable^ 
the  mlea  appl^g  to  incorporated  bodies  of  the  same  character. 

liSMBKB  or  UKINOOBPOItATBD  ASSOCIATION,   DT  QiXID  StANDXHG,  EirnTLIO) 

TO  Pabtigifatb  nr  m  BENam  ftJVDi  km-  pRonoinr  BiofHTs  In- 
TOLVXD,  whieh,  if  vicdated  by  the  aaaociatioii^  entitjea  him  to  the  pro- 
tection of  the  00DrtB» 

Member  oj  Uningorpqbaxxd  Assogiatiom  mat  bi  ISx^klukd  thebefbom  for 
a  violation  of  such  of  its  evtablished  mles  as  have  been  anfaecribed  or  as- 
sented to  by  tiie  memben^  and  ae  provide  espnlsion  for  snch  violation, 
or  for  fliioh  conduct  ae  dearly  vidatea  thft  fnndatnental  ofajeota  of  the 
■wowition,  and  if  peraiated  in.  and  allowed  would  thwart  thoee  objects 
or  bring  the  association  into  disrepute. 

CThivcxikfobatbd  AfisociATioN  Acts  xh  Quasi  Jxtdicial  Chabacteb  di 
Matter  oj  Bzfulsiov,  and  ao  finr  ae  it  ooofines  itself  to  the  exerctse  of 
the  powers  vested  in  it,  and  in  good  faith  pmasneothe  methods  prescribed 
by  its  lawB^  such  laws  not  being  in  violation  of  thelaws  of  the  land  or 
any  inalienable  right  of  the  member,  ita  sentence  ia  conclusive  like  that 
of  a  judicial  tribunal  The  courts  will,  however,  decide  whether  the 
ground  for  expulsion  is  well  taken. 

Member  of  Unikoorporated  Assogiatiom  Who  m  Expslled  xenuantOM, 
nominally  for  ofifense  which  would  warrant  such  expulsion,  but  in  reality 
for  an  ofifense  which,  by  the  rulea  of  the  aawM»ation»  is  poniahablo  by  fine 
only»  will  be  reinstated  by  the  oonrts. 

Mandamus.    The  opinion  states  the  fiocts. 

John  C.  HaU  and  John  M.  Dajfa^  for  the  ^)peUanL 

Oliver  P.  Evanij  Bhodes  Borderland  L.  M.  Hoefier,  for  the 
respondent 

Seabls,  C.  J.  This  is  an  appeal  from  a  writ  of  mandate 
issued  by  the  superior  court,  commanding  appellant  to  re- 
instate the  respondent,  August  Otto,  to  membership  in  the 
society,  and  to  restore  him  to  all  the.  rights,.  privilegeBi  and 
immunities  of  membership  therein. 

The  appellant  is,  and  since  1873  has  been,  an  unincorpo- 
rated association  composed  of  about  two  hundred  persons, 
tailors  by  occupation,  organized  for  the  purpose  of  transacting 
the  business  of  a  benevolent  association,  of  improving  the  con- 
dition of  its  members,  and  for  protection  against  unjust  and 
arbitrary  encroachment  of  capital. 

The  association  has  a  constitution  and  by-laws,  providin£ 
(or  its  government,  and  has  a  benevolent  fund  to  which  mem- 
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bers  may,  under  proper  eucomfitanoefl,  beoome  entitled  to  a 
certain  extent. 

Plaintiff  became  a  member  about  October  1, 1883,  and  con- 
tinued sncb  in  good  atandipg  until  Jnne  9, 1884,  vrbeut  ae  the 
court  finds,  be  was  expelled  without  «uy  bearing  or  trial 
whatever. 

On  Uaj  24, 1884,  plaintiff  was  a  regular  member  in  good 
standing  of  the  association,  and  of  the  benevolent  fund  branch 
of  the  association,  and  entitled  to  its  pecuniary  benefits,  when 
a  question  arose  in  reference  to  the  employment  of  non-mem- 
bers of  the  association  by  a  firm  of  tailors,  and  such  proceed- 
ings were  had  that  a  special  meeting  of  all  members  of  shop 
meetings  was  called,  at  which  it  was  decided,  by  a  vote  of 
eighty-nine  tat  and  thirty-nine  against,  to  declare  a  strike 
against  the  offending  firm,  for  which  plaintiff  was  laboring. 

By  the  constitution  and  by-Jaws,  it  is  provided  that  a  two- 
thirds  miyority  of  the  membets  shaU  be  neoessarj  to  ordering 
a  strike.  There  were  at  the  time  176  members  entitled  to 
vote  on  the  question,  of  whom  two  thirds  did  net  vote,  but  two 
thirds  of  those  present  at  the  meeting  did  yote  in  favor  of  the 
strike.  Plaintiff  opposed  such  strike.  He  at  first  expressed 
a  determination  to  abide  by  the  decision,  but  finaUy,  upon 
being  offered  work  by  the  offending  firm,  accepted  such  work, 
and  was  therefor  expelled  from  the  association,  as  hereinbe- 
fore stated,  and  all  union  members  were  informed  thereof, 
whereby  he  has  since  that  date,  under  the  rules  of  the  associ- 
ation, been  prevented  from  procuring  employment  in  union 
shops,  which  seemed  to  include  most  of  the  better  class  of 
shops  in  the  city  (San  Francisco). 

The  expulsion  was  invalid  in  this:  members  working  for 
parties  against  whom  a  strike  is  declared  are  subject  to  fine 
of  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars, 
and  no  other  or  further  penalty  is  provided,  so  far  as  appears 
by  the  constitution  and  by-laws. 

On  the  17th  of  July,  1884,  the  striking  members  of  the 
union  agreed  to  terminate  the  strike,  and  to  return  to  work 
for  the  employers  of  the  plaintiff,  on  the  condition  that  they 
would  discharge  the  latter,  which  was  done,  and  the  strike 
thus  terminated. 

On  the  13th  of  October,  1884,  the  central  body  of  the  union 
rescinded  the  expulsion  of  plaintiff,  and  on  the  same  day  of 
the  same  month  other  charges  involving  conspiracy  on  the 
part  of  plaintiff,  and  others,  against  and  to  the  injury  of  the 
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society  and  its  members,  were  preferred.  The  twentj-sevetith 
day  of  October  was  set  for  the  trial  of  plaintiff  upon  the 
charges,  which  trial  subsequently  took  place,  and  plaintiff 
was  found  guilty  of  conspiracy,  and  expelled  from  the  society. 

The  court  below  finds  as  bearing  upon  this  point,  in  sub- 
stance: 1.  That  the  expulsion  of  June  9th  was  for  working  for 
a  firm  against  whom  a  strike  had  been  ordered;  2.  That  the 
rescission  of  October  18th  was  not  made  in  good  faith,  and 
was  only  for  the  purpose  of  expelling  him  again;  8.  That  the 
first  and  second  expulsions  were  for  one  and  the  same  offense, 
and  was  not  called  conspiracy  until  the  charges  were  drawn 
by  an  attorney,  and  then  only  that  a  charge  might  be  formu* 
lated  which  would  warrant  expulsion,  independent  of  the  con- 
stitution  and  by-laws;  4.  That  the  trial  of  October  27th  was 
by  the  central  body,  and  not  by  the  union  as  a  whole;  that 
this  was  not  fair,  was  contrary  to  natural  justice,  not  provided 
for  by  the  constitution  or  by-laws,  etc. 

The  findings  fully  sustain  the  allegations  of  the  petition, 
and  warrant  the  judgment  of  the  court,  provided  it  is  within 
the  province  of  that  tribunal  to  investigate  and  question  the 
action  of  the  appellant  in  expelling  plaintiff. 

Appellant  specifies  many  particulars  in  which  it  is  claimed 
the  decision  of  the  court  is  not  supported  by  the  evidence. 

Wo  have  examined  the  testimony,  and  are  of  opinion  that  it 
warrants  the  findings  of  the  court  in  all  essential  particulars. 

To  enumerate  the  several  objections,  and  specify  the  evi- 
dence in  support  of  the  findings  excepted  to,  would  extend  the 
decision  beyond  reasonable  limits,  without  any  corresponding 
benefits  to  the  parties;  hence  we  dismiss  this  branch  of  it 
thus  summarily. 

Courts  will  interfere  for  the  purpose  of  protecting  property 
rights  of  members  of  unincorporated  associations  in  all  proper 
cases,  and  when  they  take  jurisdiction,  will  follow  and  en- 
force, so  far  as  applicable,  the  rules  applying  to  incorporated 
bodies  of  the  same  character. 

Respondent,  as  a  member  of  the  association  in  good  stand- 
ing, who  had  paid  all  of  his  dues  and  assessments,  and  who 
was  entitled  to  participate  in  the  benefit  feature  of  the  com- 
pany, had  property  rights  involved,  which,  if  violated,  entitles 
him  to  the  protection  of  the  courts. 

The  right  of  expulsion  from  associations  of  this  character 
may  be  based  and  upheld  upon  two  grounds:  1.  A  violation 
of  such  of  the  established  rules  of  the  association  as  have 


March,  1888.]  Ono  v.  Journbymak  Tailobs'  P.  A  B.  U.    169 

been  sabecribed  or  assented  to  by  the  members,  and  as  pro- 
vide expulsion  for  such  violation;  2.  For  such  conduct  as 
clearly  violates  the  fundamental  objects  of  the  association) 
and  if  persisted  in  and  allowed  would  thwart  those  objects  or 
bring  the  association  into  disrepute. 

We  content  ourselves  with  stating  the  propositions  thus 
broadly,  and  for  the  purposes  of  this  case  need  not  refer  to 
the  numerous  authorities  defining  and  limiting  the  power. 

In  the  matter  of  expulsion,  the  society  acts  in  a  qua4A  judi- 
cial character,  and  so  far  as  it  confines  itself  to  the  exercise 
of  the  powers  vested  in  it,  and  in  good  faith  pursues  the 
methods  prescribed  by  its  laws,  such  laws  not  being  in  viola- 
tion of  the  laws  of  the  land  or  any  inalienable  right  of  the 
member,  its  sentence  is  conclusive  like  that  of  a  judicial 
iribuxial:  Commonweal^  v.  Pike  BenevoUnt  Society^  8  Watts  & 
8.  260;  BuH  v.  Grand  Lodge  F.  &  A.  3f.,  44  Mich.  208;  Rohinr 
•on  V.  YqU%  City  Lodge^  86  HI.  698. 

The  courts  will,  however,  decide  whether  the  ground  for  ex- 
pulsion is  well  taken:  Hirschl  on  Law  of  Fraternities,  66; 
Savannah  Cotton  Ex.  v.  State^  64  Ga.  668. 

It  has  been  held  in  reference  to  the  expulsion  of  members 
firom  societies  of  this  character  that  the  courts  have  no  right 
to  interfere  with  the  decisions  of  the  societies,  except  in  the 
following  cases:  "1.  If  the  decision  arrived  at  was  contrary 
to  natural  justice,  such  as  the  member  complained  of,  not 
having  an  opportunity  to  explain  misconduct;  2.  If  the  rules 
of  the  club  have  not  been  observed;  8.  If  the  action  of  the 
club  was  malicious,  and  not  bona  fide^':  Hirschl  on  Law  of 
Fraternities,  66;  DawHns  v.  Antrobue,  44  L.  T.  667;  L.  R.  17 
Ch.  D.  616;  LambeH  v.  Addison^  46  L.  T.  20. 

Article  25  of  appellant's  constitution  provides  as  follows: 
*^  If  any  member  defrauds  this  union,  he  shall  be  dealt  with 
as  the  central  body  may  decide." 

Beyond  this,  no  specific  provision  appears  in  the  constitu- 
tion or  by-laws  under  which  members  may  be  expelled. 

The  contention  of  appellant  is,  that  the  power  of  expulsion 
18  inherent  in  every  society,  and  that  the  ofiense  of  which 
plaintifiT  was  foimd  guilty  was  sufficient  ground  for  expulsion, 
as  matter  of  law,  irrespective  of  any  provision  of  the  constitu- 
tion or  by-laws. 

We  subscribe  to  that  portion  of  the  proposition  which  asserts 
the  inherent  right  of  expulsion,  subject,  however,  to  the  limi- 
tations hereinbefore  expressed. 
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For  tbe  ptirposeB  of  this  casD,  we  jMsiime,  also,  without  do- 
adingy — 1.  That  the  chargOB  and  specffiastionsagsiiiBi  plaintiff 
were  snfficient,  upon  being  proven,  to  wanant  his  expoLrion 
under  tbe  inherent  rigbt  bo  to  do  manttoned;  2.  That  the  oen- 
tral  body, — that  is  to  say,  the  board  of  delflfgates  of  ahop 
Bodeties, — aa  oontradistingQishfid  from  Hm  enthre  body  of 
members,  may  exefoise  the  power  ef  expulsion. 

Conceding  these  propositions,  bowever  (bo  far  as  Hbe  latter 
is  concerned,  we  doubt  if  it  oan  be  maintained),  and  the  facts 
as  found  by  the  court  etill  remain,  tbat  plaintifr  was  leaDy 
and  in  finet  found  guilty  for  no  other  oSenBe  than  that  for 
which  be  was  expelled  in  tbe  first  instance,  yh^  &r  working 
for  parties  against  whom  a  strike  bad  been  ordered;  that  the 
expulsion  was  not  in  good  fsitb,  was  not  fair,  and  was  con- 
trary to  natural  justioe;  that  the  charge  of  ^  oonspiracy  to  in- 
jure and  destroy  the  union  "  was  in  substBDoe  but  a  pretext  to 
punish  him  for  an  offense  only  subjeoting  him  to  a  fine,  in  a 
manner  wholly  diffaraut  from  the  impositiDn  of  the  penalty 
provided  there&r,  etc. 

We  think,  as  before  stated,  that  ibere  was  ssvidenoe  fiom 
which  the  facts  as  fonnd  were  iBoriy  deduciMe. 

These  facts  raise  the  inevitable  vandlusion  ffliat  <the  trial  and 
conviction  of  plaintiff  was  a  ttaiVBSiyi^on  justiee,  and  lacking 
in  the  essential  elements  of  faimess,  good  faith,  and  ^osndor, 
which  Bbould  cbaraoteriae  tbe  action  of  men  in  passing  upon 
tbe  rights  of  their  fallow-onen. 

We  are  referred  to  the  provision  of  appellant's  constitution, 
which  provides  that  ^'  any  member  having  a  grievance  shall 
have  the  right  to  lay  his  case  before  the  central  body,  who 
shall  take  action  thereon,  and  whose  decision  AaH  be  final." 

No  doubt  when  action  ia  properly  taken  in  tiie  manner  in- 
dicated, it  is  final,  and  the  courts  will  not  interfere;  but  wben, 
under  the  guise  of  remedying  tbe  grievance  of  a  member,  the 
central  body  acts  in  bad  fiEiith,and  malioiously  makes  the  sub- 
ject of  the  grievance  a  pretext  for  oppression  and  wrong,  its 
action  may,  however,  to  that  extent,  be  the  snlgect  of  review. 

The  judgment  is  afbmed. 


VoLniiTABT  AaaooiATiaMB.  —  The  term  **irolimtuy  iiiowitinn  is  pn>|^ 
erly  applied  to  an  unincorporated  society  or  body  of  individiu]%  farmed  for 
social,  political,  moral,  religious,  benevcdent,  proteotive,  or  mntoal  purpoees, 
or  to  promote  some  public,  scientific,  or  educational  object,  or  to  &cilitate 
business,  and  not  for  purposes  of  trade  or  direct  pectmiary  profit.  It  has 
also  been  used  to  designate  an  inoorpovated  aa  weU  aa  an  iminonffporatad 
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Modetj  organized  for  tome  inch  end,  ^t  this  iui&  of  the  tenn  is  only  produc- 
tive of  confasion.  It  is  plain  that  a  corporate  body  is  entirely  different  from 
an  nuincorporated  aflsodatioo,  and  that  the  roles  of  the  law  conceixiing  the 
one  may  not  neeessacily  Apply  to  Uie  other.  A  corporation,  whatever  be  its 
object^  has  a  definite  Isgsl  skUm^  and  is  subject  to  the  control  of  the  conrts; 
while  au  unincorporated  association  has  an  ill-defined  position  in  the  law.  It 
is  propoaedto  diaeass  the  legal  nature  of  these  volontary  associations,  and  the 
jariadlotien  of  tiie  ooorts  over  them,  with  the  exception  of  religioas  societies, 
which  occnpy  a  peculiar  place  in  the  American  law. 

Lboal  Natotui  ov  Voluvtabt  AamiiATiONB. — It  has  been  sometimes 
claimed  that  a  vblnntary  association,  as  above  defined,  is  a  partnership;  bat 
as  it  is  n<»t  fcnaed  for  tiie  pnipoass  of  trade  or  business  gain,  and  as  there  is 
therefore  no  participation  in  profit  or  less,  it  is  evident  that  the  fundamental 
'dea  of  a  partnerriii^  mter  mm  is  wanting.  Nor  as  to  third  persons  can  the 
association  be  claimed  to  be  a  partnership,  for  it  does  not  hold  itself  ont  to 
the  world  as  sodi.  Again,  as  will  be  subsequently  shown,  no  member  as 
sQch  has  any  aathority  to  bind  other  members  by  contracts  which  he  may 
enter  into  for  the  benefit  of  the  aasociatiim,  nor  to  bind  or  assign  the  common 
property;  nor  is  any  dissolution  of  the  association  wrought  by  the  death  of  a 
member.  On  principle,  then,  a  voluntary  association  whose  objects  are  not 
trade  or  business  profit  is  not  a  partnerdixp,  either  as  among  the  membera 
themselves  or  as  to  third  persons. 

The  jurisdiction  of  courts  of  equity  over  voluntary  associations  cannot, 
therefore,  be  anstained  on  the  ground  of  partnership:  Bwrh$  v.  Soper,  79  Ala. 
138;  WkUe  v.  BrwomeXk  2  Bsly,  329;  4  Abb.  Pr.,  N.  8.,  162;  Brwm  v.  Skxr- 
bd,  Supw  Ot.  Mich.,  Feb.  1889;  and  consequently  a  court  of  equity  is  not 
antliorized  to  deoree  a  dissolution  of  an  associaticm,  and  a  distribution  of  its 
funds  among  ita  members,  because  of  the  unauthorized  expulsion  by  the  asso- 
ciatian  of  a  member,  or  because  of  ordinary 'dissensions  among  the  members, 
although  some  other  redress  may  be  afforded  a  member  who  has  been  illegally 
expelled:  Sarfa  v.  i2oper,  st^pro;  Lafoni  v.  DeemSf  81  K.  7.  607;  8  Abb. 
N.  C.  344;  Fucker  v.  Baab,  57  How.  Vr.  87,  94;  Thomas  v.  Elbnaher,  1  Pars. 
Sel.  Caa.  96;  amira,  Chrmam  v.  Buuell,  14  GsL  631;  18  Id.  688.  But  while  a. 
voluntary  aaaociation  is  not  a  partnerdiip,  it  has  been  held  that  the  rights  of 
the  members  in  the  property  of  the  association,  and  the  modes  of  enforcing 
them,  are  not  substantially  difiiarent  from  those  of  partners  in  the  pcurtner- 
ship  proper^:  If eJfoAofi  v.  Bamhr,  47  K.  Y.  67,  70;  BeUtm  v.  Eaiek,  109  Id. 
693;  4  Am.  St.  Bep.  495;  and  see  Bahbr.  Seed,  5  Bawle,  151;  28  Am.  Dec 
650;  ProteheU  v.  Schatfer^  11  Phila.  166;  BeemnuMY,  MtredUh,  3  Ves.  k  Bw 
180;  which  latter  cases  proceed  upon  the  mistaken  notion  that  the  association 
is  a  partneraiiip.  On  the  same  principle,  some  of  the  members  of  an  associ- 
ation cannot  maintain  an  action  at  law,  in  behalf  of  the  association,  against 
another  member  upon  a  contract  made  by  the  latter  with  the  association: 
McMakcm  v.  Bavkr,  mtpra;  and  see  Cheenf  v.  CWXr,  3  Vt.  431;  23  Am.  Deo. 
219;  the  proceeding  must  be  in  equity;  but  one  member  is  not  precluded 
hvm  maintaining  an  action  at  law  against  the  committee  who  ordered  certain 
work  to  be  done  by  him  for  the  association:  CaldkoU  v.  OriffUhB,  8  Ex.  898; 
22  Eng.  L.  ft  Eq.  527. 

There  is  no  community  of  interest  for  business  purposes  among  the  mem- 
bers of  a  voluntary  association;  and  therefore  no  member  as  such  is  liable 
for  debts  or  other  obligations  incurred  by  any  other  member,  or  by  an  officer 
or  committee  of  the  association:  1  Bates  on  Pkurtnership,  sec.  75;  1  Collyer 
flu  i'artnerabip,  Wood^s  Cth  ed.,  sec.  29;  1  Lindley  on  Partnerahip,  *50;  Par^ 
Ait.  St.  Rap.,  Vol.  VIL— U 
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iona  on  Partnenhip,  *42,  and  note;  Wburton  on  Agency,  sec.  461;  Fltmyjff^ 
T.  Hector^  2  Mees.  k  W.  172;  Tn  re  8L  Jamen^a  Club,  2  De  Gex,  M.  ft  0. 383, 
887;  16  Jar.  1075,  1076;  13  Eng.  L.  &  Eq.  689,  692;  Voiger  v.  Bay,  131 
Mass.  439;  Burt  t.  Latiirop,  52  Mich.  106;  Sixer  t.  Daniels,  66  Barb.  426; 
Aah  T.  Chtk,  97  Pa.  St  493;  39  Am.  Rep.  818;  coiUra,  Park  v.  SpauloUiuj, 
10  Hun,  128;  althongh  the  officers  or  members  of  a  committee  who  concur  in 
ordering  goods,  or  who  enter  into  contracts  generally  for  the  benefit  of  the 
association,  are  personally  liable:  CuUen  t.  IHcI-e  qf  Queentbury,  1  Bro.  Ch. 
101;  Crou  ▼.  WUSama,  7  HurL  k  N.  675;  CaldieoU  v.  CfriffUhs,  8  Ex.  898;  2Z 
Eng.  L.  &  Eq.  627;  Ekhbaum  t.  Irons,  6  Watts  &  S.  67;  Lewis  v.  TiUon,  04 
Iowa,  220;  62  Am.  Rep.  436;  but  mere  membership  of  a  committee  of  a  club 
is  not  sufficient  to  impose  npon  the  individual  members  of  the  committee  a 
liability  for  the  price  of  goods  ordered  through  one  of  the  members  of  the 
committee;  it  must  be  shown,  to  ^  any  individnal  member  of  the  commit- 
tee with  responsibility,  that  the  contract  was  made  with  his  concurrence,  or 
perhaps  that  the  members  of  the  committee  are  authorized  to  pledge  one 
another's  credit:  Todd  ▼.  Bmly,  8  Mees.  ft  W.  605;  and  "it  is  safer  to  say 
that  members  of  such  a  committee  are  not  in  such  cases  responsible,  nnlesa 
credit  is  given  them  personally  ":  Wharton  on  Agency,  sec  607.  Any  mem- 
ber of  the  association,  however,  may  become  liable  on  such  a  contract  or 
indebtedness  if  he  previously  assents  to  or  subsequently  ratifies  the  same:  ) 
Bates  on  Partnership,  sec  75;  1  CoUyer  on  Partnership,  Wood's  6th  ed.,  sec 
29;  WHiarton  on  Agency,  sec  461;  DeloMney  v.  Siridsland,  2  Stark.  416; 
Burls  V.  Stnkh,  7  Ring.  705;  CodoartU  v.  Auamjpte,  2  Com.  B.,  N.  S.,  440; 
Lewis  V.  TiUon,  64  Iowa,  220;  52  Am.  Bep.  436;  Ray  v.  Powers,  134  Mass. 
22;  Ferris  v.  Thaw^  5  Mo.  App.  279,  affirmed  in  72  Mo.  446;  Bickmond  v. 
Judy,  6  Mo.  App.  465,  467;  Bidgley  v.  Dobson,  3  Watts  ft  S.  118;  Ash  v. 
Ouie,  97  Pa.  St  493;  89  Am.  Rep.  818;  FredendaU  v.  Taylor,  26  Wia.  286. 
In  other  words,  the  question  is 'one  of  agency,  and  not  of  partnership,  and 
the  agency  must  be  established  by  him  who  relies  upon  it»  and  will  not  be 
inferred  from  the  mere  fact  of  membership  in  the  association:  See  Niblack 
on  Mutual  Benefit  Societies,  sees.  100-106.  A  course  of  dealing  may,  how- 
ever, amount  to  proof  of  original  authority:  Richmond  v.  Judy,  supra;  and 
it  has  been  suggested  that  there  may  be  cases  in  which  the  act  done  is  so 
clearly  in  furtherance  of  tho  objects  for  which  the  association  was  oiganized 
that  ail  the  members  will  be  presumptively  bound  by  it:  Sizer  v.  Daniels,  66 
Barb.  426.  Of  course  where  one*s  name  is  signed  to  the  articles  of  an  asso- 
ciation without  his  authority,  he  does  not  incur  any  liability  thereby  as  a 
member  of  the  association:  B(^  v.  MerriS,  52  HI.  151. 

A  voluntary  society  plainly  cannot  sue  in  a  corporate  character:  Jjloyd  v. 
Loaring,  6  Ves.  773;  Pipe  v.  Baieman,  1  Iowa,  369  (the  case  of  an  uninoor> 
porated  association  oi^^anized  for  pecuniary  profit);  unless  some  statute  au- 
thorized the  society  ib  do  so.  The  same  would  be  true  where  it  is  sought 
to  enforce  a  liability  against  the  members  of  the  society.  But  the  members 
may  be  entitled,  aa  individuals  having  a  common  interest,  to  sue  to  protect 
the  funds  of  the  association:  Mears  v.  MouUon,  30  Md.  142;  and  the  rule  re- 
quiring all  persona  materially  interested  to  be  parties  may  be  dispensed  with 
in  equity,  when  it  is  impracticable  or  very  inconvenient  to  join  them  all: 
Lhyd  V.  Loaring,  6  Ves.  773;  Oorman  v.  Russell,  14  Cal.  531. 

JuRisDicnoN  IN  Qbnebal  of  Courts  over  Voluntary  Associations,  — 
It  would  seem  that  the  only  court  which  has  jurisdiction  to  settle  differ- 
ences among  the  members  of  a  voluntary  association,  so  far  as  jurisdiction 
may  exist  at  all,  is,  at  least  in  the  very  great  majority  of  cases,  a  court  of 


March,  1888.]   Otto  t;.  Joubneyman  Tailors'  P.  &  B.  V.    163 

•qoity.  This  wcmld  seem  to  be  trno,  not  becanse  there  is  any  partnership 
r^tkm  existing  among  the  members  (see  Burke  t.  Roper,  79  Ala.  138; 
White  ▼.  Brovnell,  2  Daly,  829;  4  Abb.  Pr.»  N.  8.,  162),  bat  because  a  court 
of  law  wo«ild  usually  be  unable  to  either  famish  any  remedy  at  all,  or  at 
best  a  very  inadequate  one.  Even  the  courts  of  equity  have  shown  great 
reluctanoe  in  "sitting  upon  the  oonGems"  of  these  associations:  See  note  to 
Atutin  T.  Searing,  69  Am.  Bea  671;  and  are  disposed  to  leave  the  disputes  to 
be  settled  within  the  bodies  themselves.  A  court  will  not  interfere  in  case 
of  a  partnership  merely  because  the  partners  do  not  agree,  and  there  is  cer- 
tainly greater  reason  why  it  should  not  interfere  in  case  of  a  voluntary  asso* 
ciatiom  concerning  merely  internal  regulation  and  discipline:  2  IJndley  on 
Partnership,  *466. 

The  foondation  of  the  jurisdiction  of  a  court  of  equity  over  voluntary  asso- 
ciatiana,  so  far  as  the  same  exists,  seems  to  be  based  upon  the  protection  of 
the  right  of  property  of  members.  Even  in  case  of  the  improper  expulsion 
of  a  member,  the  jurisdiction  of  a  court  of  equity  to  interfere  is  not  because 
he  is  deprived  of  his  membership,  but  because  of  the  right  of  property  of 
which  he  is  deprived;  and  it  follows  that  if  there  is  no  right  of  property 
affected,  a  member  has  no  standing  in  court.  These  views  are  well  ex- 
preased  by  Sir  George  Jessel,  M.  R.,  in  Bisfiy  v.  Connol,  L.  B.  14  Ch.  D.  482, 
49  L.  J.  Ch.  328,  42  L.  T.  139,  28  Week.  Rep.  650:  "The  first  question  that 
I  will  consider  is,  What  is  the  jurisdiction  of  a  court  of  equity  as  regards 
interfering,  at  the  instance  of  a  member  of  a  society,  to  prevent  his  being 
improperly  expelled  therefrom  f  I  have  no  doubt  whatever  that  the  foonda- 
tion of  the  jurisdiction  is  the  right  of  property  vested  in  the  member  of  the 
society,  and  of  which  he  is  unjustly  deprived  by  such  unlawful  expulsion. 
There  is  no  such  jurisdiction  Uiat  I  am  aware  of  reposed,  in  this  country  at 
least,  in  any  of  the  queen's  oourts  to  decide  upon  tiie  rights  of  persons  to 
aasocmte  together  when  the  association  possesses  no  property.  Persons,  and 
many  persons,  do  associate  together  without  any  property  in  common  at  alL 
A  donn  people  may  agree  to  meet  and  play  whist  at  each  others'  houses  for 
a  certain  period,  and  if  eleven  of  them  refuse  to  associate  with  the  twelfth 
any  longer,  I  am  not  aware  that  there  is  any  jurisdiction  in  any  ooort  of 
Jnatioe  in  this  country  to  interfere.  Or  a  doasn  or  a  hundred  sdentifio  men 
■lay  agree  with  each  other  in  the  same  way  to  meet  alternately  at  each 
others'  hooses,  or  at  any  place  where  there  is  a  possibility  of  their  meeting 
each  other;  but  if  the  association  has  no  property,  and  takes  no  subscrip- 
tions from  its  members,  I  cannot  imagine  that  any  court  of  justice  could  in- 
terfere with  such  an  association,  if  some  of  the  members  declined  to  associate 
with  some  of  the  others  ";  and  see  also  8ak  v.  Firel  Regular  BapUU  Church, 
62  Iowa,  26;  49  Am.  Rep.  136.  And  in  Burke  v.  Boper,  79  Ala.  138»  it  was 
held  that  the  jurisdiction  of  a  court  of  equity  over  a  voluntary  association, 
organized  for  charitable  or  benevolent  purposes,  was  grounded  in  the  trust 
nature  of  the  funds  of  the  association,  their  <^aritable  use,  and  the  inadequacy 
of  the  legal  remedies. 

Individoals  who  form  themselves  into  a  voluntary  association  may  agree 
to  be  governed  by  such  rules  as  they  see  fit  to  adopt,  so  long  ss  they  are 
not  immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of  the 
land:  Kote  to  Austin  v.  Searing,  69  Am.  Dec.  672;  White  v.  BraumeU,  2  Daly, 
829,  359;  4  Abb.  Pr.,  N.  a,  162,  193;  Hyde  v.  Woods,  2  Saw.  655,  659.  A 
member,  therefore,  is  bound  by  all  such  rules  to  which  he  has  assented,  fouml 
in  the  constitation  or  by-laws  of  the  association,  and  his  duties,  righU,  aud 
privileges  as  a  member  are  measured  by  them:  ffyde  v.  Woods,  2  Saw.  G55,  659, 
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affirmed  in  94  U.  S.  623;  Belton  ▼.  IlcUck,  109  N.  Y.  593;  4  Am.  St.  Kep. 
495;  fVhUe  t.  Brwmell,  mtjpra;  Pitcher  ▼.  Raab,  57  How.  Pr.  67,  95;  PItz  v. 
Muck,  52  IdL  59,  74;  EUas  v.  A\ford,  1  City  Ct.  Eep.  123;  LeeA  v.  BarriM.  2 
Brewst.  571;  Moaoey^s  Appeal,  9  Week.  17ot.  Cas.  441.  It  reftnlti  that  a  mem- 
ber cannot  complain  of  a  decision  by  the  aasociation,  or  by  a  tribunal  pro- 
vided for  by  its  laws,  snspending  or  expelling  him,  or  denying  his  claim  to 
l)enefits  or  property,  nor  have  the  courts  jorisdiotion  to  interfere,  where  the 
association  or  tribnnal  has  acted  under  its  rules,  unless  it  appears  either  that 
the  rules  themselves  were  invalid,  or  that  the  decision  was  not  in  good  faith, 
or  was  made  without  notice  and  an  opportunity  to  be  heard:  ffophnaon  v. 
Marquis  qf  EhDeter,  L.  R.  5  Eq.  63;  37  L.  J.  Ch.  173;  18  Week.  Rep.  266; 
Dawkins  v.  Antrchw,  L.  R.  17  Ch.  Div.  615;  44  L.  T.  557;  29  Week.  Rep. 
511;  JOcJiarddon-Oardner  v.  Fremantle,  24  L.  T.  81;  19  Week.  Rep.  256;  L^ 
tleton  V.  BlaMum,  33  L.  T.  641;  45  L.  J.  Ch.  219;  Lambert  v.  Addim,  46 
L.  T.  20;  Bobhuon  v.  Yaiee  CUy  Lodge,  86  HI.  598,  599;  Afiaeoeta  Tribe  v. 
Murbaclh  13  Md.  91;  71  Am.  Dec.  625;  Osceola  Tribe  v.  Schmidt,  57  Md.  98; 
Karcher  v.  Supreme  Lodge  KrdghU  qf  Honor,  137  Mass.  368,  372;  Burt  v. 
Orand  Lodge  P.  A  A,  M,,  i^  Mich.  206;  People  ex  reL  Corrigan  v.  Young 
Men's  Fhther  MaUhew  Sen.  Soc,  65  Barb.  357;  WJute  v.  BrowneU,  2  Daly,  Si.9; 
4  Abb.  Pr.,  K  S.,  162;  Okry  v.  Brown,  51  How.  Pr.  92;  Fitz  v.  i/itci;  62  Id. 
09;  Sperr^s  Appeal,  116  P^  St  391;  Leedi  v.  Harris,  2  Brewst.  571.  In 
other  words,  the  courts  have  jurisdiction  to  interfere  against  the  decision  of 
the  members  of  an  association,  or  of  a  tribnnal  provided  for  by  them,  pro- 
fessing to  act  under  their  rules,  only  when  it  can  be  shown  that  the  rules 
were  immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of 
the  land,  'that  the  rules  were  not  observed,  that  there  was  mala  fides  or  mal- 
ice in  arriving  at  the  dedsion,  or  that  the  decision  was  made  without  notice 
and  an  opportunity  to  be  heard.  Otherwise,  the  decision  is  conclusive. 
The  courts  will  not  inquire  into  its  merits.  In  Dawkins  v.  A^vtreXms,  supra, 
Brett,  L.  J.,  said:  "I  think  we  ought  to  take  great  care  that  this  court  does 
not,  by  successive  decisions,  usurp  an  authority  in  these  cases  for  which  there 
IS  no  color  in  point  of  law.  In  my  opinion,  there  is  some  danger  that  the 
courts  will  undertake  to  act  as  courts  of  appeal  against  the  decisions  of  mem- 
bers of  clubs,  whereas  the  court  has  no  right  or  authority  whatever  to  sit  in 
appeal  upon  them  at  all.  The  only  question  which  a  court  can  properly  con- 
sider is,  whether  the  members  of  the  club,  under  such  circumstanoes,  have 
acted  ultra  vires  or  not,  and  it  seems  to  me  the  only  questions  which  a  court 
can  properly  entertain  for  that  purpose  are,  whether  anjrthing  has  been  done 
which  is  contrary  to  natural  justice,  although  it  is  within  the  rules  of  a 
club,  — in  other  words,  whether  the  rules  of  the  club  are  contrary  to  natural 
justice;  secondly,  whether  a  person  who  has  not  condoned  the  departure  from 
them  has  been  acted  against  contrary  to  the  rules  of  the  club;  and  thirdly, 
whether  the  decision  of  the  club  has  been  come  to  bona  fide  or  not.  Unless 
one  of  these  charges  can  be  made  out  by  those  who  come  before  the  court, 
the  court  has  no  power  to  interfere  with  what  has  been  done.  It  seems  to 
me  the  only  question  in  the  present  case  is  upon  the  last  matter,  viz.,  whether 
what  has  been  done  is  bona  fide.  The  court  has  no  right,  in  my  opinion^  to 
consider  whether  what  was  done  was  right  or  not,  or,  even  as  a  substantive 
question,  whether  what  was  decided  was  reasonable  or  not.  The  only  ques- 
tion is,  whether  it  was  done  bona  fide," 

It  will  be  seen  from  the  foregoing  that  the  jurisdiction  of  the  ooorts  over 
rolontary  associations  falls  much  short  of  that  possessed  over  inoorpormted 
bodies.    Thus  in  the  note  to  Hiss  v.  Bartlett,  63  Am.  Deo.  776^  in  speaking 
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of  Uie  ezpnlflloii  of  members,  it  it  said:  "  A  clear  distinctioii  is  recognizetl 
between  the  power  of  ooiporations  and  that  of  non-inoorporated  societies  to 
expel  members.  Where  a  corporation  expels  a  member,  whether  by  rirtne 
of  express  power  tinder  its  charter,  in  pnrsnsnce  of  its  by-laws,  or  through 
the  inherent  power  attaching  to  i^  the  ooarts  will,  at  the  instance  of  the  ex- 
pelled member,  investigate  the  action  of  the  oorporation,  determine  whether 
it  acted  in  accordance  with  its  power,  whether  the  by-laws  wore  le^  and 
reaaonahle,  whether  the  expulsion  was  fair  and  just,  and  whether  the  cause 
of  expulsion  was  such  as  would  produce  an  injury  to  the  corporation.  But 
in  the  case  of  expulsion  by  an  unincorporated  society,  courts  will  not  inter- 
fere with  the  decision  of  members  of  the  society  where  they  profess  to  act 
under  their  rules^  unless  it  can  be  shown  either  that  the  rules  are  contrary 
to  natoral  justice,  or  that  what  has  been  done  is  contrary  to  the  rules,  or 
that  there  has  been  malaJUim  or  malice  in  arriving  at  the  decision."  The 
membefs  of  a  voluntary  assooiatian  are  bound  by  the  rules  which  they  have 
adoptsdt  if  tiiey  are  not  contrary  to  the  municipal  law,  whether  they  be  rea- 
scoable  or  not.  The  courts  have  no  visitorial  powers  over  the  rules  of  a 
npotmitary  association  as  they  have  over  those  of  a  corporation,  and  cannot 
detarmina  whether  they  are  reasonable  or  unreasonable:  Kote  to  AmtUn  v. 
Searimg,  09  Am.  Dec  672;  Hirsohl  on  Frataraitiesi  63;  Niblack  on  Mutual 
Benefit  Societies,  sec  25;  KeMenbeek  v.  Logeman,  10  Daly,  4^,  448;  JRmm  v. 
Affinrdt  1  City  Ct  Rep.  128.  But  the  rules  must  eonfonn  to  the  laws  of  the 
land.  Therof(N!«,  where  a  member  refuses  to  submit  to  the  ceremony  of  ex- 
pulsion established  by  the  aesoeiationy  which  involves  «  battery,  it  cannot 
UwfnUy  be  inflicted:  SMer.  IfUUams,  75  N.  O.  Idi.  It  is  necessary,  fur^ 
tiiennore,  that  a  member  should  have  assented  to  the  rules  of  the  assoct^ 
turn  before  he  win  be  bound  thereby:  Atuihtv.  Swring^  16  K.  Y.  112;  69 
Am.  Dee.  666,  and  note  676;  Lteck  v.  Hanria^  2  Brewst.  671;  but  when  a 
member  joins  an  assodaitiott,  he  is  presumed  to  knew  and  to  assent  to  its 
rules:  Note  to  AutHhi  v.  Staring^  mtipra;  2  Daly,  389^  4  Abb.  Pr.,  N.  S.,  162; 
and  a  member  may  be  bound  by  amendments  to  and  changes  of  the  rules 
mbseqnently  made  in  accordance  with  existing  rnket  Kote  to  AnaUn  v.  iSsar- 
htg,  66  Am.  Dec  674;  PmUmy  v.  Bachman^  31  Hun,  49. 

Again,  it  is  a  well-settied  nde  that  the  courts  wiH  not  interfere  at  the  in- 
stance  of  an  aggrieved  member  of  an  association  until  he  has  exhansted  all  the 
rsmedies  afforded  him  by  the  constitution  or  by-laws  of  the  association,  or 
shows  a  good  excuse  for  not  having  done  sot  Nibladt  on  Mutual  Beneflt 
Sodeties^  sees.  130,  ISI;  Chaniberkdn  v.  JUacofn,  129  Maas»  70;  JTaFoAer  v. 
Bvprtme  Lodge  Km^^f  Hmiar^  W  Id.  368^  372;  OUmt  v.  Apifams,  144  Id. 
176;  Le^fimdr.  Jhems,  81  K  Y.  607;  8  Abb.  K.  C.  344;  WItUer.  MrcwneU,  2 
D4y,  629,  366;  4  Abb.  IV.,  K.  S.,  162,  199;  PsMftpuy  v.  Madtman,  31  Hun, 
49;  McAleerr,St^rem$8itimg  Order  ijflrtn^M  April,  1866; 

■ad  see  JfeOAm  V.  ffikenua  Bait.  S  L,  Ok.,  7a  Osl.  163.  '*Orarts  should 
not^  as  ft  general  rule,  interfere  with  the  contentions  and  quarrels  of  vohm- 
tafy  asBodatioos,  so  long  as  the  government  is  fairly  and  honestly  adnunis- 
tered,  sod  tiiose  wbeo  haw  grsevanoes  should  be*  required  in  the  first  instance 
to  resort  to  the  rsmMfiea  lor  redress  provided  by  Hke^  ndes  and  reguiations  ": 
L^fimdr.  Dflsmt,  81  If.  Y.  607,  614;  8  Abb.  N.  C.  344^  349,  per  Miller,  J. 
This  nde  is  not  allbcted  by  the  discontinuaooe  of  an  appellale  power  within 
the  aasociaticn,  wfaidr  had  once  existed,  when  it  deeo  no«  appear  the*  any 
appeal  would  haw  been  neesssary  if  charges  had  been  presentedt  Lqfimd  v^ 
Dnmt^  n^rar  bnt  where  a  resolvtiott  expelUng  a  member  ef  a  cM  was* 
•doftod  at  a  iiMWitJim  cf  the  governing  committee,  thereof  which  eensiBted 
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of  twenty  members,  eighteen  of  whom  were  pment,  and  fourteen  of  whom 
▼oted  for  the  adoption  of  the  reeolntion,  it  was  held  that  the  probability 
that  favorable  action  might  be  aecored  by  such  expelled  member  by  an  ap- 
plication to  the  same  committee  to  have  the  resolution  reconsidered  and 
revoked,  which  could  have  been  made  under  the  rules  of  the  club,  was  so 
extremely  remote  as  to  relieve  him  from  the  necessity  of  applying  for  a  re- 
consideration before  resorting  to  a  judicial  proceeding:  Lovhai  v.  Lt  Rojf^  40 
IIuD,  546,  reversing  15  Abb.  N.  C.  1. 

The  admission  of  an  individual  into  a  voluntary  association  ia  a  matter 
which  plainly  rests  exclusively  with  its  members.  The  courts  cannot  corn* 
pel  his  admission;  and  if  he  applies  for  admission,  and  is  excluded,  he  is 
entirely  without  any  legal  remedy,  no  matter  how  arbitrary  or  unjust  may 
be  his  exclusion:  NibUck  on  Mutual  Benefit  Societies,  sec.  30. 

Jurisdiction  or  Coctrts  to  Interfere  oonoernino  Expulsion  of  Mem- 
bers OF  VoLUNTART  AasociATiONs.  —  The  power  of  unincorporated  societies 
to  expel  members,  and  the  jurisdiction  of  courts  to  interfere  concerning  ex- 
pulsions, will  be  found  considered  in  the  notes  to  His9  v.  BaaileU,  63  Am. 
Doc.  776,  and  Austin  v.  Searing,  69  Id.  677.  It  has  been  shown  above  that 
the  foundation  of  the  jurisdiction  of  a  court  of  equity  in  such  a  case  is  the 
right  of  property  of  which  a  member  is  deprived  by  die  expulsion,  and  that 
if  there  is  no  right  of  property  afiected,  a  court  of  equity  can  graut  him  no 
relief:  Jtigby  v.  Connoi,  L.  R.  14  Ch.  D.  482;  49  L.  J.  Ch.  328;  42  L.  T.  139; 
28  Week.  Rep.  650;  Sale  v.  First  Regular  Baptist  Cimrch,  62  Iowa,  26;  49 
Am.  Rep.  136;  and  it  seeuis  to  be  the  rule,  however  it  may  be  in  case  of  ex- 
pulsions from  incorporated  bodies,  that  the  only  remedy  for  the  unauthorized 
expulsion  of  a  member  of  an  unincorporated  or  voluntary  association  proper 
is  in  equity,  either  to  restrain  a  threatened  expulsion,  or  to  restrain  the  oiE- 
cers  or  members  from  excluding  the  expelled  member,  and  from  interfering 
with  his  enjoyment  of  the  privileges  of  the  association;  Tnandamus  is  not  a 
proper  remedy:  See  Niblack  on  Mutual  Benefit  Societies,  sec.  63;  Hwrnaa  t. 
EUmaker,  1  Pars.  Sel.  Gas.  9S;  FUst  v.  Muck,  62  How.  Pr.  69,  73-75;  Leech 
V.  Harris,  2  Brewst.  671;  nor  in  equity  is  there  a  remedy  by  dissolution  of 
the  association:  Burbe  v.  Roper,  79  Ala.  138;  Thomas  v.  Bllmaker,  mpra; 
FiscJier  v.  Raab,  67  How.  Pr.  87,  94.  The  case  of  €orman  v.  Russell,  14Gal. 
631 »  18  Id.  688,  to  the  contrary,  is  opposed  to  principle  and  authority. 

Whether,  in  the  absence  of  any  provision  in  the  constitution  or  by-laws  of 
a  voluntary  association,  giving  the  members  the  power  of  expulsion,  thero 
is  any  inherent  power  in  the  majority  to  expel  a  member,  is  a  question  that 
does  not  seem  to  have  been  directly  decided.  Jessel,  M.  R.,  in  Dawkins  t. 
Antrobua,  L.  R.  17  Ch.  D.  615,  620,  was  of  the  opinion  that  there  was  not| 
and  Mr.  Niblack  adopts  this  view:  Niblack  on  Mutual  Benefit  Sooieties» 
sees.  55-57;  and  see  Innes  v.  Wylie,  1  Car.  9o  K.  257;  but  the  dicta  of  the 
American  cases  is  in  favor  of  the  power:  The  principal  case;  Leech  v.  Har^ 
ris,  2  Brewst  671;  White  v.  BraumeU,  2  Daly,  329;  4  Abb.  Pr.,  N.  S.,  162; 
but  see  Ditttrict  Orand  Lodge  v.  Cohn,  20  HI.  App.  335.  But  where  the  con- 
stitution or  by-laws  of  a  voluntary  association  provide  for  the  expulsion,  aa 
stated  above,  a  court  will  not  interfere  unless  it  appears  that  the  rules  were 
immoral,  contrary  to  public  policy,  or  in  contravention  of  the  law  of  the 
lauil,  that  the  rules  were  not  observed,  that  there  was  moUa  Jides  or  malice 
in  arriving  at  the  decision,  or  that  the  decision  was  made  without  notice  and 
an  opportunity  to  be  heard:  Note  to  Hiss  v.  Bartlett,  63  Am.  Deo.  776;  note 
to  Austin  y.  Searing,  69  Id.  677;  Niblack  on  Mutual  Benefit  Societies*  soos. 
59-62;  Hutchinson  v.  Marquis  q/*  ExeUr,  L.  R.  5  Bq.  63;  37  L.  J.  Ch.  173;  16 
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Week.  Rep.  266;  DaiMu  ▼.  Aniroim,  L.  R.  17  Ch.  D.  615;  44  L.  T.  657; 
29  Week.  Rep.  611;  JHchardrnm-Qardiier  t.  FrenuutOe,  24  L.  T.  81;  10  Week. 
Bep.  266;  LptOtim  r.  BtaeUmm,  83  L.  T.  641;  45  L.  J.  Ch.  219;  Lambert  v. 
Addimm,46h,T.  29;  WkUeY.  J^nMonefl;  2  Bdy,  329;  4  Abb.  F^.,  K.  S.,  162; 
Olerifr.  Brown,  51  How.  Pr.  92;  Peppfe  ex  reL  Cforrigan  ▼.  Toung  Men'e 
Father  Matthew  Ben.  Soc,  65  Barb.  357;  Sperry'e  Appeal,  116  Pa.  St  .391; 
Leeek  r.  Harm,  2  Brewst  571;  Bwri  t.  Oraaid  Lodge  F.  A  A.  M.,  44  Mich. 
206;  Kankar  r.  Supreme  Lodge  Knigkte  ^f  Honor,  137  Maas.  368;  372.  The 
dffcieion  is  oondnanrey  and  ita  merita  will  not  be  inquired  intg  A  member  ia 
catitled  to  an  adeqnate  notioe  and  an  opportonity  of  meeting  the  aeeosa- 
tions  againat  him:  KiUack  on  Mutnal  Benefit  Societies^  sec.  65;  /imef  y. 
WySk,  1  Ou.  &  K.  257;  JMcrv.  Keamit,  L.  R.  7  Oh.  D.  353;  49  L.  J.  Ch. 
11;  41  L.  T.  335;  Labou^erer.  Earl  qf  WharneUffe,  L.  R.  13  Ch.  D.  346;  41 
L.  T.  638;  28  Week.-Rep.  367;  WadM  ▼.  Noah  Widomf  and  Orphane'  8oc, 
84 N. T.  28;  FUhy.  Mwsk,  62  How.  Pr.  69,  74;  DowtA»gv.  8L  CobmbcCe  etc 
Soe,,  10  Baly,  262;  notwithatanding  the  roles  do  not  expressly  provide  for 
notioe.  So  a  resolntion  adopted  by  the  goreming  oommittee  of  a  dnb,  ex- 
pelling a  member,  ia  inoperative  and  void,  where  it  was  made  withoat  notioe 
to  and  opportunity  to  be  heard  by  aaoh  member,  althoagh  sooh  oommittee 
had  appointed  a  sabeommittee  to  investigate  and  report  the  charges,  and  the 
member,  in  pnrsnance  to  a  notioe  by  the  sabeommittee,  appeared  before  the 
latter  and  famished  a  statement:  Lovbat  v.  Le  Roff,  40  Han,  546,  reversing 
15  Abb.  N.  C.  1;  bat  onder  a  provision  of  the  saperior  body  of  a  benevolent 
aaanciation  gnaran teeing  a  fair  hearing  to  every  member  before  expnlsion, 
except  where  saoh  member  haa  been  expelled  from  the  sabordinate  lodge  of 
which  he  was  a  member,  one  who  is  expelled  from  each  sabordinate  lodge 
may  be  expelled  from  the  saperior  body  withoat  notioe:  PfiSffer  v.  Joergee, 
13  D^y,  161.  If  a  certain  notice  is  prescribed  by  the  constitation  and  by- 
laws, the  expnlsion  is  invalid,  if  it  be  not  given  or  waived:  WaMngton  Bene* 
fiekd  Soc  V.  Bacher,  20  Pa.  St  425.  The  notice,  it  seems,  shoold  be  served 
personally,  if  the  oonstitatuHi  or  by-laws  do  not  provide  for  a  different  mode 
of  service:  WadOid  v.  Noah  Wkdmi  and  Orphan^  Soc,  84  N.  T.  28.  The 
notioe  may  be  waived;  but  it  is  held  that  the  aocaaed  does  not  waive  it  by 
attending  a  meeting  and  entering  on  his  defense:  Downing  v.  8U  CohmMe 
etc  Soc,  10  Daly,  262,  — a  somewhat  qaestionable  ruling.  Nor,  it  has  been 
lield,  lias  a  sodety  the  right  to  expel  a  member  merely  beoaase  he  does  not 
appear,  and  withoat  proving  the  charges  against  him;  even  if  he  does  not 
appear,  proof  should  be  required  of  his  <^enae:  Pfople  ex  reL  Corrigan  v. 
Totmg  Men's  FaOer  Matthew  Ben.  8oe.,  65  Barb.  357.  If  a  member  admita 
the  offense  warranting  his  expulsion,  it  is  then  not  necessary  that  he  should 
have  a  formal  hearing  and  trial,  beoaase  he,  in  effect^  pleads  guilty:  Moaoetife 
Appeal,  9  Week.  Not.  Cas.  441 .  An  irregularity,  nnder  the  by-laws,  in  the  ap- 
pointment of  the  oommittee  to  try  a  member,  is  waived  by  the  appearance 
of  the  aocnsed,  who,  having  knowledge  of  the  irregularity,  does  not  object 
thereto:  Sperrjfs  Appeal,  116  Pa.  St.  391.  Where  changes  are  preferred 
against  a  member,  who  is  apparently  of  unsound  mind,  his  failure  to  appear 
and  answer  is  not  exeused  by  his  insanity,  and  the  aMociation  may  regularly 
proceed,  according  to  ita  laws,  to  convict  and  punish  him  by  expulsion: 
PfeifftT  V.  Wekhampt,  13  Daly,  161.  If  the  oonstittttion  or  by-laws  pro- 
vide a  remedy  within  the  association  for  a  suspended  or  expelled  member, 
then,  aa  already  seen,  he  must  avail  himself  of  such  remedy  before  he  can 
ask  the  coorts  to  interfere:  WUU  v.  Browneli,  2  Daly,  329,  365;  4  Abb.  Pr., 
N.  a,  162,  199;  Lt^ondr.  Deems,  81  N.  T.  607;  8  Abb.  N.  C.  344;  Kareher 
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V.  Supreme  Lodge  KnighU  </  Jlfmor^  137  Mass.  368,  372;  but  a  rosmi  to  Boch 
remedy  is  excuaed  if  it  be  clearly  naelees:  Lo^Aat  v.  Le  Roy,  40  Hun,  54^ 
ro versing  15  Abb.  N.  0.  L 

JuiUSDIOnON  OV  COUBTS  TO  DlRICTLT  InTERFERK  TO  PkOTECT  RiOHTS  OF 

rKOPBKTT  OP  MncBBRa  ov  VoLUNTABT  Abbociations.  — The  qaestioii  of  tha 
cUruct  interf^renco  of  tlie  courts,  to  protect  the  rights  of  property  of  the  mem- 
f  M>ra  of  a  volantary  aseoctation,  is  far  from  being  in  a  sattsfactory  condition* 
It  is  plain  from  the  principles  heretofore  disciissed  that  these  rights  may  be 
governed  by  the  oonstitation  and  by-lawB  of  the  association,  so  fiu*  as  the 
same  have  been  assented  to,  and  are  not  contrary  to  tiie  law  of  the  land.  Un- 
der such  circumstasoes  a  member  would  have  such  rights,  and  such  rights 
only  as  the  constitution  and  by-laws  might  provide;  Hyde  v.  irooeb,  2  Saw. 
658,  affirmed  in  94  U.  S.  623;  BeUon  v.  Hntch,  109  N.  Y.  993;  4  Am.  St. 
Rep.  495;  MosDey'e  Appeal,  9  Week.  Not.  Oss.  441.  'Dna  where  the  oonstttn- 
tion  of  a  voluntary  assoeiaition  of  stoek-bn>kers,  known  as  tiie  '*  Stock  and 
Exchange  Board,'*  formed  for  the  pui'pose  of  facilitating  tbo  business  of 
brokers,  provided  that  where  a  member  fails  to  oomply  with  his  contracts,  or 
becomes  insolvent,  his  membership  shall  be  foifoited,  and  the  board  may  dis- 
pose of  his  seat  and  apply  the  prooeeds  to  the  payment  of  bis  indebtedness  to 
other  members  of  the  board,  to  the  exdusion  of  outside  creditors,  unless  diers 
shall  be  a  balance  after  the  satisfaction  of  the  claims  of  the  members,  only 
the  residue,  if  any,  of  the  proceeds  of  the  sale  of  tlie  seat  of  an  issohrenk 
mcn^ber,  after  paying  the  liabilities  to  other  msmbers,  is  assets  of  snch  niem> 
ber  to  which  his  assignee  in  bankruptcy  is  entitled:  Hyde  v.  Woods,  mpm; 
and  where  the  oonstitntion  of  a  similar  association  provides  for  a  forfeitujw 
of  membership,  and  declares  tiiat  in  such  event  "hiv  memberriiip  may  b« 
disposed  of  fortiiwith  by  the  eommittee  on  admissions,''  a  uxembor  thns  en* 
polled  ceases  to  have  any  interest  in  the  association,  and  the  proceed*  of  his 
membership  or  seat  upon  tile  sala  do  not  belong  to  him',  bat  to  tiie  assotd- 
ation,  and  may  be  disposed  of  as  it  may  direett  3ekon  v.  Haiehf  mpnu  So 
the  decision  of  the  memibers  of  a  beneficial  sosiety,  or  of  •  tribnnal  pro* 
vided  for  by  its  laws»  as  to  tli«»  daira  of  a  member  to  benefits)  is,  witfaitt  the 
general  rule  above  oonsidsred,  conelnsive,  if  matde  in  good  Mth:  PUiiv.  Mitet^ 
G2  How.  Pr.  69;  Jbmy  v.  Sofor,  1  Allen,  120;  and  soe,  where  the  society  is 
incorpontted,  Anaeoetei  Trike  v.  MMnsth,  13  Md.  91;  71  Am.  Bee.  625; 
Oi^eeola  Tribe  v.  Sekmidtt  57  Md.  98;  and  at  all  events  he  will  be  obliged  to 
exhaust  the  remedies  provided  for  by  the  oonstitntioa  and  by-laws  of  tiie 
association,  before  he  can  appeal  to  the  courts:  PouUmy  v.  BtKhman,  31  Hun, 
49;  MeAUee  v.  Supreme  Sifting  Order  Iron  HiOl,  Sup.  Ct.  Pa.,  April,  1888;  see 
also  Oiiver  v.  Hopkim,  144  Mass.  175;  unless,  undoubtedly,  such  a  proceeding 
within  the  sooiety  would  be  clearly  useless.  Again,  the  rights  of  diflferent 
persoaB  claiming  to  represent  a  subordinate  lodge  of  an  order  are  to  be  de* 
tcrmined  by  the  oonstitntion  of  the  grand  ledger  CTuMmherkun  t.  JUmoAi,  129 
Id.  70;  and  where  the  majority  of  Utte  members  of  an  nnineorpomted 
benevolent  lodge  withdrew  from  the  jurisdiction  of  tike  gsand  lodge  and  sur- 
rendered their  oliarter,  the  minority  who  continued  steadfast  in  their  silegi* 
aoce,  and  to  iv4iem  the  ehartsr  waa  agsnt  deHveied,  sre  naUUed  to  the  prop* 
erty  of  the  lodgee  AUmmm  v.  Bors^  27  N.  J.  K^.  381;  see  ake  Smitii  v.  SmUk, 
3  Desaos.  557. 

A  membsr  of  such  a  vohintaiy  association  as  ens  formed  for  soeial  pw^ 
poses,  or  the  ^ilitatlon  of  business^  has  nndeubtedly  an  inteaest  m  the  gen* 
ural  assets  of  the  association  so  long  as  he  remains  a  membert  In  re  8L 
Jamee'e  CM,  2  De  Ges,  M.  &  O.  383,  387;   16  Jur.  1675^  1079;  13  Bbg.  JL 


March,  1888.]   Otto  v.  Journeyman  Tailors'  P.  &  B.  U.    169 

A  Eq.  689,  802;  whibh  is  prima  /hcU  eqnal  or  proportinate:  MeMahon  r. 
JfoMkr,  47  M.  Y.  07,  70;  Bdton  v.  ffaM,  109  Id.  693;  4  Am.  St  Rep.  495; 
bat  in  the  abacnce  of  any  role  to  the  oontrary,  he  has  no  severable  or  tiuus- 
mianble  interest,  or  the  right  to  any  proportion  of  the  assets  upon  ceasing  to 
be  a  member,  althoogfa  npon  disscdntion  a  member  wonid  be  entitled  to  share 
in  the  effeete:  In  re  8i.  Jamet^a  CM,  McMaJum  ▼.  Baukr,  Belion  v.  Hatch^ 
tupra;  WkUe  v.  BfxwneU,  2  Daly,  329,  356;  4  Abb.  Pr.,  N.  S.,  162,  191;  and 
where,  in  a  certain  event,  all  moneys  contribnted,  leas  expenses,  were,  by 
the  oonstitntion  and  a  reeohntion  ol  the  members  of  an  association,  to  be  re- 
tnmed  to  the  members^  oa  the  happening  of  such  event,  an  action  for  money 
had  and  received  may  be  maintained  by  a  member  to  recover  the  amount  of 
hia  oontribntioa  sgainsli  iho  treasorer  of  the  aasoeiation  who  had  possession 
of  the  fondss  Koehler  v.  Broump  2  Daly,  78.  So  npon  the  enforced  sale  of 
land  belonging  to  a  voluntary  society,  with  no  rules  or  provisions  as  to  the 
disposition  of  its  property,  it  was  held  that  tiie  members  of  the  society  for 
the  time  being  were  entitled  to  divide  the  proceeds  in  eqnal  shares:  Brown 
V.  Dale,  L.  R.  9  Cfa.  D.  78;  78  Week.  Bep.  14a  But  it  was  held  in  Duke  v. 
FuUer,  9  N.  H.  636^  32  Am.  Dec  392,  that  funds  of  a  voluntary  association, 
aocnnrolated  wuler  a  by-law  which  provided  that  they  should  be  used  **  for 
the  good  of  the  ermft,  or  for  the  relief  of  indigent  and  distressed  worthy 
maewi^  their  widows  and  orphans^"  were  in  the  hands  of  the  acting  mem- 
bers for  a  diaritahle  nas^  and  eoald  not|  on  the  disaolutioa  of  the  lodge,  be 
divided  among  niSBisiiliui  lor  their  pisfate  use;  but  compare  Burie  v.  Boper, 
79  Ala.  138. 

The  members  of  a  voluntaiy  association  have  the  right  to  manage,  control, 
and  dispose  of  the  property  of  the  association;  but  this  power,  at  least  against 
a  disaenting  minority,  must  be  exercised  subject  to  the  provisions  of  the  con- 
stttntion  and  by-laws:  Torrey  v.  Baher,  1  Allen,  120,  122;  and  where  the 
constitation  and  by-lawvof  am  asseoiatiett  gave  1^  control  of  its  funds  to 
members  in  good  standing,  and  all  of  aaoh  members  joined  in  an  assignment 
of  the  funds  to  the  piaintiff,  the  plaintiff  is  entitled  to  recover  them:  Brown 
V.  Sioerkdf  Snp.  CL  Mich.,  Feb.  1889.  A  majority  of  the  members  of  an 
aasnriatinn,  having  no  constitation  and  by-laws,  present  at  any  regular  meet- 
ing  of  the  association,  may  dispose  ol  its  funds  for  any  purpose  within  itf 
objects^  Imt  cannot  devote  them  to  a  purpose  foreign  thereto  as  against  any 
member  who  doea  not  consent:  AbeU  v.  MeKeeu,  18  N.  J.  £q.  462.  A  di« 
Tecsioa  of  the  fnnda  from  the  objects  designed,  without  the  consent  of  the 
coataboiors,  will  be  zeatniiied:  Pe^^field  v.  Skiimtr,  11  Vt  296;  Morton  y. 
BmUk^  6  Bosh,  467. 

Although  a  voluntary  association  cannot  sue  in  a  corporate  capacity,  the 
loenilwiie  are  entitled,  aa  in£vidnaia  having  a  conmion  interest,  to  sue  to 
protect  the  funds  or  property  of  the  association:  Lloifd  v.  Loarmff,  6  Ves. 
773;  Mears  v,  JlouUon,  30  Md.  142.  In  the  early  case  of  BeawiunU  v.  Mere- 
dkk^  3  Ves.  ft  B.  180,  an  unincorporated  society,  organised  for  the  relief  of 
its  members  in  ease  of  sickness,  was  considered  in  the  nature  of  a  partner- 
ship  for  the  porpoae  of  making  some  of  the  members  aecoont  for  the  pro- 
ceeds of  property  of  the  association  sold  by  them  vrithout  authority.  The 
action  ooold  undoubtedly  have  been  maintained  without  resting  it  upon 
the  BosMssos  theory  ef  a  fmttauM^  In  Ftnfidd  v.  SUnner^  11  Vt  296, 
the  tBoassrer  of  a  voluntary  sssopiation  for  charitable  purposes  was  decreed 
to  aocoont  for  the  funds  of  the  association  in  his  hands,  and  to  pay  tbein 
sverto  those  entitled  to  receive  them.  So  a  bill  may  be  maintained  by  Jie 
toembers  of  a  vdontary  association,  for  themselves  sad  other  memben    <  e 
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compel  a  tnutee^  who  refoaed  to  join  with  his  eo-tnittaes  in  an  aasignmcnt 
to  their  anccesaon  of  fonda  of  the  aoaociatioD  on  depoait  in  a  aavinga  bank, 
to  join  in  anch  aaaignment:  Birmingham  r,  QaUaghert  112  Maaa.  190.  The 
members  of  an  aaaociation  formed  for  a  l^gal  pnrpoae  can  maintain  an  action 
to  recover  money  belonging  to  the  aaaociation,  although  in  attempting  to 
carry  out  such  purpose  they  haTe  been  guilty  of  illegal  acta:  Snow  v.  Whedcr, 
113  Id.  179. 

Jurisdiction  ov  Ck>UBT8 to DiaaoLvi  Voluvtabt  Assoczatiomb.  —It  haa 
been  held  that  where  the  operationa  of  a  Tolnntary  aaaociation  haTe  been 
diacontinued,  ita  objecta  and  purpoaaa  being  abandoned  by  common  eonaent* 
a  court  of  equity  has  jurisdiction  to  decree  a  diaadntion,  and  to  distribute 
its  funds  among  the  several  contributors  in  proportion  to  the  amount  con- 
tributed or  paid  by  them  respectively:  Bufie  v.  Boper,  79  Ala.  138.  But 
otherwise  it  should  not  be  dissolved  for  slight  eanaea,  but  only  when  the 
organization  has  ceaaed  to  anawer  the  enda  of  ita  existence,  and  no  other 
mode  of  relief  is  attainable:  Lafond  v.  DeemM^  81  N.  T.  607;  8  Abb.  K.  C. 
344.  Certainly,  an  association  will  not  be  dissolved  becanae  of  mere  differ- 
ences of  opinion  and  ordinary  disputes  among  the  members,  although  it 
might  in  caie  of  violent  dissensions  and  irreconcilable  differences:  Fiteker 
V.  Baab,  bl  How.  Pr.  87,  94;  Lafmd  v.  DtemM^  tiupra;  KiUaek  on  Mutual 
Benefit  Societiea,  aeca.  138-141;  nor,  as  haa  been  ahown,  ia  the  unauthorized 
expulsion  of  a  member  a  ground  for  diaaolution:  Bmhs  v.  Boftr^  79  Ala.  138; 
Thomas  v.  EUmaktr,  1  Para.  SeL  Caa.  98;  Fimker  v.  Baabf  a^proi  cw<rg»  Ocr^ 
num^.R^mOl,  14  0aL631;  18 Id.  688. 


Baughman  v.  Bbbd. 

■ 
[75  OAUfOBKIA,  tl0,| 

LnBQR  Baocnas  Tbkamt  in  Ck>iiiEON  wrb  LnBH  or  Obofs  Qbowh  on 
Leased  Pbemisim,  where  a  leaae  of  agricultural  lands  providea  that  the 
leaser  shall  receive  a  certain  proportion  of  the  crops  grown  on  the  leased 
premises  after  the  same  are  harvested. 

Tenant  in  ComcoN  ov  Cbop  hat  Maintain  AcnoN  ioh  Partition 
THEREOF,  and  the  appointment  of  a  receiver  pending  the  action,  where 
his  co-tenant  is  in  the  sole  possession  of  the  crop,  denies  his  right  to  any 
part  of  the  same,  and  threatens  to  sell  it  and  appropriate  the  proceeds  to 
his  own  use. 

Action  for  partition  of  personal  property.  The  opinion 
states  the  facts. 

Lindley  and  Spagnoli^  and  Ruddiek  and  SoUmky,  for  the  ap- 
pellant 

Blanchard  and  SwUUtj  and  Eagan  and  Ruttj  for  the  respond- 
ent. 

Belcher,  G.  G.  The  court  below  sustained  a  general  demur- 
rer to  the  complaint,  and  plaintiff  declining  to  amend,  judg- 
ment was  entered  in  favor  of  the  defendant,  from  which  the 
plaintiff  has  appealed. 
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The  material  facts  stated  in  the  complaint  are  as  follows: — 

In  October,  1882,  the  plaintiff  executed  to  the  defendant  a 
written  lease,  for  the  term  of  6ve  years  then  next  ensuing,  of 
a  certain  ranch  in  Amador  County,  and  also  of  certain  farming 
utensils  and  stock.  The  plaintiff  was  to  erect  certain  improve- 
ments on  the  premises,  and  to  furnish  to  the  defendant  the 
seed  needed  to  put  in  a  crop  the  first  year.  The  defendant 
was  to  till  and  in  all  respects  cultivate  the  premises  in  a  hus- 
band-like manner,  and  out  of  the  crop  raised  the  last  year  was 
to  return  to  the  plaintiff  the  same  number  of  pounds  of  seed, 
and  of  the  same  kinds,  as  he  received  the  first  year.  The  de- 
fendant was  also  to  deliver  to  the  plaintiff,  or  his  order,  *'  two 
fifths  of  all  the  crops  produced  on  the  said  farm  and  premises 
aforesaid,  of  every  name  and  description  or  kind,  to  be  divided 
on  the  place;  hay  in  bale  under  shelter,  grain  of  all  kinds  in 
the  granary,  apples,  peaches,  pears,  plums,  etc.,  in  the  fruit- 
house,  grapes  in  the  vineyard  after  being  gathered,  and  in  a 
reasonable  time  after  such  crops  shall  have  been  harvested  or 
gathered."  The  defendant  entered  under  his  lease,  and  con- 
tinued to  occupy  and  cultivate  the  premises  until  the  26th  of 
July,  1886,  when  this  action  was  brought. 

It  is  further  alleged  that  plaintiff,  in  October,  1882,  ftir- 
nished  to  defendant,  to  be  used  as  seed,  82,469  pounds  of 
barley,  and  3,700  pounds  of  wheat;  that  during  the  year  1886 
defendant  had  raised  on  the  premises  37  tons  of  barley  of  the 
value  of  $1,000,  and  45  tons  of  wheat  of  the  value  of  $1,350, 
and  that  all  of  this  grain  was  severed  from  the  ground  and  in 
process  of  being  thrashed  and  sacked;  that  defendant  intended 
and  had  .threatened  to  and  would  leave  and  abandon  the 
premises  on  completing  the  harvesting  of  the  crop,  and  that 
he  denied  the  right  of  the  plaintiff  to  any  part  thereof,  and 
threatened  and  intended  to  remove  the  whole  crop,  and  to  dis- 
pose of  and  convert  the  same  to  his  own  use;  that  defendant 
is  insolvent. 

The  prayer  is  that  32,469  pounds  of  the  barley,  3,700  pounds 
of  the  wheat,  and  two  fifths  of  the  remainder  of  the  crop,  be 
segregated  and  set  apart  to  the  plaintiff,  and  that  a  receiver 
be  appointed  pending  the  action,  and  for  general  relief. 

We  taH  to  see  why  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  action  was  in  effect  for  a  partition  of  personal  property, 
owned  by  the  parties  as  tenants  in  common.  Now,  conceding 
that  plaintiff  did  not  own  that  part  of  the  crop  which  he 
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claimed  in  retam  for  the  seed  foniiahed  in  1882  {CaU&nder  v. 
McLeod^  74  CaL  876),  still  he  nnqoestionably  did  own,  as 
tenant  in  common  with  thd  defendant,  two  fifths  of  all  the 
wheat  and  barley  raised  on  the  leased  premises:  Bemal  v. 
Hovumsy  17  Id.  642;  79  Am.  Dec.  147;  Knox  t.  MarehaUj  19 
Cal.  617;  Freeman  on  Cotenancy  and  Partition,  sec.  100.  The 
defendant  was  in  possession  of  the  whole  crop,  and  was  threat- 
ening to  sell  it  and  appropriate  the  proceeds  to  his  own  nse. 
In  such  a  case  an  action  for  partition  was  the  proper  remedy, 
and  the  appointment  of  a  recexrer  was  anthorized  by  the  oode: 
Freeman  on  Cotenancy  and  Partition,  sees.  426,  448;  Code  Ciy. 
Proc.,  sec.  564. 

It  is  urged  for  respondent  that  the  complaint  was  insuf- 
ficient, because  it  failed  to  allege  that  plaintiff  had  performed 
all  the  conditions  of  the  lease  which  were  to  be  performed  by 
him,  but  we  think  sufficient  facts  were  stated  in  this  regard. 

It  is  further  urged  that  the  action  was  commenced  prema- 
turely, because  the  defendant  was  to  deliver  to  plaintiff  his 
share  of  the  grain  in  the  granary.  But  as  the  defendant  de- 
nied the  plaintiff's  right  to  any  part  of  the  ciop,  and  was 
threatening  to  appropriate  it  all  to  his  own  nse,  we  do  not  see 
why  plaintiff  was  called  upon  to  delay  llie  commencement  of 
an  action  to  determine  his  rights. 

The  judgment  should  be  reversed,  and  ifie  csnse  rsmaaded, 
with  directions  to  orerrule  the  demurrer. 

Hayi^e,  C,  and  Footb,  C,  concurred. 

The  CoUBT.  For  leaaons  givmi  in  ths  fimgoing  opmonf  tbs 
judgment  is  reversed  and  cause  remanded,  with  direotkms  to 
overrule  the  demurrer. 


BaoBT  ov  AcnoH  vr  Om  TasMsr  a  Gamnm  or  GSmk,  inr 
hy  other  oo-teoanti:  Dtlaneif  v.  Booi,.  99  Man.  646}  97  Am.  Dm.  52;  and 

note  66. 

Under  Lkasb  ov  Farm  ior  Tsars,  Rsnt  Patabls  nr  PoBinnr  or  Cftor% 
tiie  title  to  tli»  crepe  until  delivery  ie  in  the  teniat^  end  hm  nmy  mtiniaSn  an 
•etioB.  fior  tnafaaa  thanta  againet  tke  l«adland*a  gmmteeoff  thft laodi  CkhagiB 
UcR.  IL  Co,  ▼.  Lbuudf  94  lad.  319;  48  Am.  Bep.  ISfiL 

ExcLUSivB  UsB  Of  GoMMaTi  PaopiRTV  BT  Otf ■  Tbuvt  Dff  n^MMftw  doea 
not  create  the  relation  of  landlord  and  tenant  between  him  and  his  oo-tenant^ 
nor  render  him  liable  to  oo-tenant  for  ^enti^  whether  prupeiijr  be  vealtgr  ov 
ehatteli  HamJby  ▼.  WaU,  48  Ark.  n& 
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(In  BA5Kn] 

Stockton    Buildinq   and  Loan   AfisociAxiox   v. 

Chalmbbs. 

JuDoiiawT  ev  FIobsoumdbb  aoaimst  Subtzvivo  Wm  Sctbb  Solblt  as 

EXBCOTBIZ  09  HXB   DbCXASE^    HoSBAMD  DOIB  HOT  AMWEOT  HXB  lUDI- 

viDUAL  lUoHiB  in  the  mart^;aged  premiaBs  as  a  homestead,  not- 
withstanding she  sets  vp  in  her  answer  the  fact  of  her  declaration  of 
faemeetoad  on  the  property. 

Appeal  from  an  order  reftunng  a  writ  of  assistance.  The 
opinion  states  the  £EU^ts. 

W,  L.  Dudlef  and  Oeorge  O.  Blanchard,  fin*  tbe  appellant 

Charles  N.  Fox^  for  the  respondent. 

8babl%  G.  J.  This  is  an  sjipeal  from  an  order  after  fbal 
jadgment  refusing  a  writ  of  assistance. 

Robert  ChalmerSy  in  his  lifettme,  executed  a  mortgage  upon 
certain  premises  in  El  Dorado  CSounty;  subsequently  his  wife, 
Louisa,  declared  a  homestead  upon  a  portion  of  the  same 
premises. 

Chalmers  departed  this  life,  and  an  action  to  foreclose  the 
mortgage  was  brought  against  the  executor  and  executrix  of 
his  last  win,  yiz.,  against  Oeorge  Chalmers  and  Louisa  M. 
Chalmers,  as  executor  and  executrix  thereof. 

Louisa  Chalmers,  the  widow,  was  made  a  party  defendant 
as  executrix,  but  not  in  her  individual  capacity. 

The  executor  and  executrix  set  up  the  fact  of  the  declara- 
tion of  homeetead  by  the  latter,  and  the  court  found  the  ex- 
istence of  the  homestead  as  a  fact,  and  that  it  was  subsequent 
in  time  and  subject  to  the  lien  of  the  mortgage. 

A  decree  was  entered  in  iavor  of  plaintiff,  under  which  the 
property  was  sold,  purchased  by  plaintiff,  and  a  sheriff's 
deed  having  passed,  possession  was  demanded  of  Louisa  M. 
Chalmers  (who  had  before  that  time  intermarried  with  one 
Hardie)  pursuant  to  a  clanse  in  the  decree  requiring  posses- 
sion to  be  delivered  to  the  purchaser,  which  was  refused, 
whereupon  plaintiff  applied  for  a  writ  of  assistance. 

The  court  below  denied  the  writ  upon  the  grounds  that  Mrs. 
Chalmers  was  not  individually  a  party  to  the  foireclosure  suit, 
and  was  not  made  such,  or  concluded  by  the  answer  made  in 
her  representative  capacity,  setting  up  the  homestead,  or  by 
the  decree  rendered  therein. 
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It  is  well  settled  that  a  judgment  for  or  against  a  party  in 
one  right  cannot  afifect  him  when  acting  in  another  right 
Thus  a  plaintiff  suing  as  administrator  of  his  wife  is  not 
affected  by  a  judgment  against  himself,  in  her  lifetime,  in  an 
action  to  which  she  was  not  a  party:  Blakey  v.  Newby^a  AdviWa^ 
6  Munf.  64.  ''A  decree  against  one  as  administrator,  on  a  bill 
to  ccmpel  the  delivery  of  slaves  claimed  as  a  gift  from  the  in* 
testate,  will  not  conclude  his  rights  as  a  creditor,  on  a  bill  by 
him  against  the  former  plaintiffs  to  set  aside  the  gift  convey- 
ance for  fraud":  Freeman  on  Judgments,  sec.  156,  and  cases 
cited. 

Louisa  Chalmers  was  sued  as  the  executrix  of  the  last  will 
of  her  deceased  husband;  as  such  she  could  only  ayail  herself 
of  such  defenses  to  the  foreclosure  suit  as  would  have  existed 
in  favor  of  her  testator  had  he  been  living  and  a  party  to  the 
action;  and  had  he  been  living  and  a  party  defendant,  he 
could  not  have  concluded  by  a  defense,  or  want  thereof^  his 
wife's  right  to  the  homestead.  Such  result  could  only  be 
reached,  if  by  action,  in  a  proceeding  to  which  she  was  a 
party:  Revalk  v.  Kraemer,  8  Cal.  66;  68  Am.  Dec.  808;  Krae- 
mer  v.  Hevalk^  8  Cal.  75;  Van  Seynegan  v.  Bevalk^  8  Id.  76; 
Cook  V.  KUnk^  8  Id.  847;  Stoops  v.  TFooda,  45  Id.  439. 

It  is  true,  a  party  may  be  before  the  court  in  two  or  mon 
capacities;  and  in  Corcoran  v.  Chesapeake  etc.  Canal  Co.j  94 
U.  S.  741,  an  individual,  as  trustee  for  certain  bond-holders,  waa 
brought  before  the  court,  and  a  decree  rendered  against  him 
as  such,  and  it  was  held  he  could  not  relitigate  the  same  mat 
ter  on  the  ground  that  he  was  himself  a  bond-holder  of  som^ 
of  the  bonds.  If  he  was  such  holder,  it  was  said  he  was  bound 
by  the  former  decree,  because  as  trustee  in  the  former  suit  he 
was  representing  himself.  That,  however,  is  not  this  oase. 
Louisa  Chalmers,  as  executrix,  represented  the  estate  of  her 
deceased  husband,  and  the  decree  rendered  is  binding  upon 
such  estate;  but  her  right  in  the  homestead,  if  taken  from 
the  community  property  of  herself  and  husband,  vested  abso- 
lutely in  her  upon  the  death  of  the  latter,  and  as  executrix 
she  could  not  represent  it. 

But  it  is  claimed  that  defendant  did,  in  effect,  make  her- 
self individuaUy  a  party  to  the  action,  by  setting  up  the  home- 
stead right  when  sued  as  executrix. 

The  code  specifies  but  two  methods  by  which,  after  the  com- 
mencement of  an  action,  new  parties  may  be  brought  in;  one 
is  by  an  order  of  the  court  and  the  other  by  complaint  of 
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interyention.  No  such  order  was  made  or  proceedings  had  in 
(his  case;  hence  we  conclude  she  was  not  individually  a  party 
to  the  cause. 

It  may  well  be  that  a  party  who  voluntarily  files  an  answer 
in  a  cause  without  an  order  of  court  making  him  a  party  de- 
fendant, and  who  goes  to  trial  upon  the  issues  made  by  his 
answer  to  the  complaint,  will  be  concluded  by  the  judgment 
rendered  on  the  trial  of  such  issues,  and  estopped  from  deny- 
ing that  he  was  a  party  to  the  action.  But  in  the  present  case 
we  search  the  decree  in  vain  for  any  adjudication  of  defend- 
ant's homestead  rights. 

The  conclusion  reached  by  the  court  below  was  ''  that  Mrs. 
Chalmers,  now  Mrs.  Hardie,  never  was  a  party  to  this  action, 
and  therefore  the  judgment  and  decree  do  not  affect  her  home- 
Btead  right,  and  being  in  possession  under  the  homestead  right, 
she  is  rightfully  in  possession." 

We  are  of  opinion  this  conclusion  was  warranted  by  the 
premises,  and  the  order  denying  the  writ  is  affirmed. 

Patkb^K)!!,  J.,  dinentod.  He  urged  that  though  Mrs.  Chalmers  wu  not, 
♦wcJinioally  speaking,  a  party  to  the  former  action,  yet  she  voluntarily  ap- 
peared therein  and  presented  her  homestead  rights  to  the  consideration  of 
tiw  court;  that  the  issue  voluntarily  interposed  by  her  was,  by  the  parties 
and  by  the  court,  treated  as  properly  in  the  cause,  and  was,  in  fact,  litigated 
■ad  determined;  and  that,  as  she  thus  became,  in  effect,  a  litigant  in  her  in- 
dhridual  capacity,  she  was  upon  principle  as  much  bound  in  that  capacity 
by  the  final  result  as  if  her  name  *'had  been  repeated  in  the  title  of  the 
without  the  addition  of  the  official  designation  '  executrix.'  '* 

MOBTOAOB  or  HOMXSTKAD — EFTECr  OF  FORSCLOSURB  DSCBEB:  See  Lew- 

V.  Reynolds,  13  Iowa,  579;  81  Am.  Dec.  444;  ffoskina  v.  LUehJleld,  31  SL 
1S7;  83  AoL  Deo.  215;  Bumap  v.  Cook,  16  Iowa»  149;  86  Am.  Dec  607; 
Manlk  V.  Kramer,  8  CaL  66;  68  Am.  Dec.  304. 

JuxtoxBifT  lOB  OB  AOAmsT  Pbbson  »  Onb  CAPAOiTr  IS  not  a  bar  to  a 
■ait  by  or  against  him  in  another  capacity,  as  a  general  rule:  Freeman  on 
Jodgments,  sec  166;  Bigelow  on  Estoppel,  4th  ed.,  123;  1  Herman  on  Es« 
toppel,  see.  94;  2  Smith's  Lead.  Gas.,  8th  Am.  ed.,  *816;  RdfwnwiCs  Caae,  6 
Cdce^  32  b.  Thus  a  judgment  against  a  person  sued  in  his  individual  capa- 
eity  is  not  a  bar  to  an  action  brought  by  him  in  the  capacity  of  administrator 
■gpunst  the  plaintiff  in  the  former  action:  Blakey  v.  Newby's  AdnCt^  6  Munf. 
64;  Lawier  v.  Amo,  65  Me.  26;  nor  to  an  action  brought  by  him  in  the  capa- 
eity  of  trustee:  RaMonit  v.  Hooney,  68  N.  T.  463;  nor  will  a  decree  against 
one  ■■  administrator,  on  a  bill  to  compel  the  delivery  of  slaves  claimed  as  a 
gift  £ram  the  intestate^  conclude  his  rights  as  a  creditor,  on  a  bill  by  him 
■gainst  the  former  plaintiflB  to  set  aside  the  conveyance  for  fraud:  Jontt  v. 
Biake,  2  Hill  Ch.  629;  and  where  a  vendor  of  real  estate  is  an  heir  at  law  of 
tiie  deceased  vendee,  and  as  such  heir,  and  in  no  other  capacity,  is  made  a 
party  to  the  petition  of  such  decedent's  administrator  for  an  order  to  sell  the 
real  estate^  the  adjudication  upon  such  petition  will  not  estop  the  vendor,  as 
»  ered^^  of  the  decedent^  from  maintaining  a  suit  for  the  enforcement  of  his 
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randor's  lien:  Lord  ▼.  Wilcox,  99  Ind.  491.  Agam*  a  Judgmani  for  the  de- 
fendant, in  an  action  to  recover  land,  brought  by  the  plaintiff  in  his  own 
ri|^t^  doee  not  bar  another  action  for  the  flune  land  brought  by  him  in  his 
capacity  as  gnardian;  MankaU  t.  Bouf^'a  Hetn,  2  Bibb,  628;  nor  an  action 
Urooght  by  him  in  the  zi^t  of  another:  Bntkimg  ▼.  Deartnoml,  27  Ga.  58;  so 
a  suit  in  the  name  of  the  president  of  the  orphans'  ooart^  for  the  nee  of  tiie 
assignee  of  the  husband,  for  the  amount  of  the  share  of  the  wife  nnder  a  re- 
oognisanoe  oxeonted  by  the  administrator  of  the  father's  estate,  is  not  a  bar 
to  a  recovery  in  the  name  of  the  sanw  officer,  for  tike  nse  of  the  wife  and  her 
hnsband,  as  her  trastee:  BdnAmam  t.  BhrnmeuiM  Adm*r»,  18  Fa.  Bt.  560;  nor 
is  a  judgment  in  an  action  brought  by  an  administratrix  under  Lord  Onnp- 
beU's  act  an  estoppel  in  a  suit  brou^t  by  the  administmtrix  suing  for  dam- 
ages to  the  personal  estate:  LeffgoU  t.  Oreai  Northfom  ^y,  L.  R.  1  Q.  B.  Dir. 
699;  nor  is  a  judgment  in  a  suit  brought  by  the  executor  of  a  deceased  part- 
ner against  the  defendant^  in  his  opacity  as  liquidator  of  tiie  firm,  a  bar  to 
another  snit  brought  by  the  executor  against  the  defendant  in  his  capacity  of 
partner:  Sloeomb  t.  De  Liaardi,  21  La.  Ann.  355;  99  Am.  Dec  740.  An  ex- 
treme case  is  that  of  Landon  t.  Towntkend,  112  N.  T.  93;  8  Am.  St.  Rep. 
It  was  there  held,  that  though  an  assignee  in  bankruptcy  was  made  a  de- 
fendant in  a  suit  to  foreclose  a  mortgage  executed  by  the  bankrupt^  and  made 
default  therein,  and  the  default  was  followed  by  a  judgment,  sale,  and  con- 
veyance, the  whole  proceeding  was  ineffectual,  because  the  complaint  did  not 
state,  in  express  terms,  that  the  defendant  was  sued  in  his  capacity  of  as- 
signee. But  if  a  person  sued  in  one  capacity  litigates  in  that  suit  his  ri^ts  in 
another  capacity,  he  will  be  concluded  by  the  judgment  therein.  Thus  where 
an  executrix,  who  wais  also  the  widow  of  the  testator,  was  sued  in  the  former 
capacity  only,  but  raised  in  her  defense  of  the  suit  the  issue  of  her  rights  as 
usufructuary,  she  will  be  personsUy  concluded  by  the  judgment^  and  cannot 
subsequently  attack  its  validity  on  the  ground  that  she  was  not  cited  in  her 
individual  capacity:  Dtnegrt  v.  Denegrtf  33  La.  Ann.  689.  The  reoemUaDoe 
of  this  latter  case  to  the  principal  case  will  be  remarked.  It  was  largely  re- 
lied upon  by  Mr.  Justice  Paterson  in  his  dissenting  opinion,  and  seems  to  us 
to  establish  an  eminently  proper  doctrine.  A  person  may  otherwise  be  before 
the  court  in  two  capacities,  and  the  judgment  may  bind  him  in  both.  Thus 
one  who  is  brought  before  the  court  as  the  trustee  of  certain  bond-holdeca, 
and,  as  such,  a  decree  is  entered  against  him,  cannot  relitigate  the  same  mat- 
ter on  the  ground  that  he  was  himself  a  holder  of  some  of  the  bonds^  because 
as  trustee  in  the  former  suit  he  was  also  representing  himself:  Oonoram  v. 
Ohemtpeake tie.  OanalOx,  94  U.  S.  741. 


•• 
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On  nr  AoTxsn  PoasmioH  oy  Land  dobs  hot  Bboomx  Oo-tenaitt  with 
the  raififcining  tenants  in  eommon  by  taking  a  deed  of  the  entire  tract 
from  one  of  the  oo-tenanto,  by  whom  the  ootetanding  title  was  held,  and 
oontinning  in  possession  under  it^ 

TiCLB  Ohcb  Acquibsd  bt  Adtebsb  FOflBiasioN  n  Kor  AvraonD  by  a  sab- 
B^qnsDt  o£fer  by  the  adverse  possessor  to  buy  the  ootstanding  title. 

Btzdxvcb  ov  PATxorr  bt  ThAnmww  ow  Stbxbt  AasisauKMTa  a!^  In« 
SUBANCB  OX  PBKMI8B8  18  Adhibsxbls  in  an  action  to  quiet  title  by  the 
adverse  possessor  against  the  holder  of  the  outstanding  title,  to  show 
thai  the  plaantiif 'a  dahn  was  to  the  whole  title. 

AcnoN  to  quiet  title.    The  facts  are  stated  in  the  opinion. 
WUUam  If.  Piermm^  for  the  appellant 
J.  E.  FouldB,  tor  the  respondent. 

McKzNBTBT,  J.  An  action  to  qniet  title,  commenced  Octo* 
ber  29,  1888.  The  court  below  adjudged  in  effect  that  the 
plaintiff  had  acquired  the  legal  title  to  the  land  described  in 
the  complaint  by  an  adrerse  possession  continued  for  the 
•tatatory  period.  Appellant  contends,  it  appears  from  the 
evidence,  that  the  plaintiff  and  defendant  were,  at  the  com- 
mencement of  the  suit,  and  at  the  trial,  tenants  in  common  of 
the  premises. 

Theare  was  evidence  that  the  predecessor  in  interest  of  the 
plaintiff  had  the  actual,  ezcludTe,  and  adverse  possession, 
mider  color  of  title,  of  the  whole  of  the  land  in  controversy, 
from  the  year  1862  up  to  the  seventeenth  day  of  April,  1868, 
at  least  Such  possessicm,  however,  unless  it  continued  to 
April  21, 1868, — Ave  years  from  the  approval  of  the  act  of 
limitations  of  1863,— did  not  bar  the  right  of  possession  of 
defendant's  grantors. 

On  the  seventeenth  day  of  April,  1868,  W.  H.  Campbell, 
J.  B.  Crockett,  and  Owyn  Page  were  the  owners  in  fee-simple, 
as  tenants  in  common,  of  the  land  the  title  whereto  is  here  in 
dispute.  On  that  day  Campbell  commenced  an  action  of 
ejectment  against  the  predecessor  of  the  plaintiff  for  the 
recovery  of  the  possession  of  the  land,  averring  in  his  com- 
{daint  that  he  was  the  sole  owner  thereof.  The  defendant  in 
the  ejectment^  by  answer,  denied  the  title  of  the  plaintiff 
therein. 

While  the  ejectment  was  pending,  and  on  the  sixth  day  of 
March,  1869,  Campbell,  for  a  valuable  consideration,  executed 
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and  delivered  to  the  defendant  therein  a  deed  ''of  the  whole 
of  the  premises"  described  in  the  complaint  therein  and 
herein.    The  action  of  ejectment  was  thereupon  dismissed. 

It  is  contended  by  appellant  that  the  reception  of  the  deed 
by  plaintiff's  predecessor  made  him  a  tenant  in  common  with 
defendant's  grantors,  Crockett  and  Page. 

Had  Campbell  been  in  the  sole  possession  of  the  premises, 
and  had  he  delivered  the  possession  of  the  whole  to  the  plain- 
tiff's predecessor,  the  entry  by  the  predecessor  would  have 
been  in  the  assertion  of  an  exclusive  right  in  severalty,  and 
equivalent  to  an  express  declaration  on  the  part  of  the  grantee 
that  he  entered  "  claiming  the  whole  to  himself."  It  would 
have  been  such  a  disseisin  as  would  have  set  the  statute  of 
limitations  iu  motion  in  his  favor:  Bath  v.  Valdezj  70  CaL  850. 

The  grantee  in  the  deed  was  in  the  adverse  possession  of  the 
whole  of  the  land  prior  ta  the  execution  and  delivery  of  the 
deed.  Crockett  and  Page  could  not  say  (nor  can  their  suc- 
cessors say)  that  they  had  no  knowledge  of  the  deed,  and,  in 
the  same  breath,  that  the  deed  made  the  grantee  a  tenant  in 
common  with  them.  Taking  notice  of  the  deed,  the  subse- 
quent possession  of  plaintiff's  predecessor  was,  to  their  knowl- 
edge, referable  to  the  deed,  and  was  a  possession  with  a  claim 
of  the  whole  title.  The  continued  possession  under  the  deed 
was  as  much  a  disseisin  as  would  have  been  an  entry  under 
it.  The  mere  commencement  of  the  action  of  ejectment  by 
Campbell,  subsequently  dismissed,  did  not  deprive  the  plain- 
tiff's predecessor  of  the  benefit  of  bis  adverse  possession,  begun 
in  1862,  and  which  was  continued  for  a  period  of  five  years, — 
a  period  completed  before  the  deed  was  executed  by  Campbell. 
Even  if  the  taking  of  the  deed  was  any  evidence  tending  to 
prove  that  the  possession,  begun  in  1862,  was  not  previously 
adverse,  yet  the  taking  of  the  deed  and  possession  under  it 
was  a  denial  of  any  right  in  Crockett  and  Page  from  the  date 
of  its  delivery  and  acceptance. 

It  follows  that  plaintiff's  predecessor  did  not  become  a  ten- 
ant in  common  with  Crockett  and  Page  by  receiving  the  deed 
from  Campbell. 

There  is  ample  evidence  that  plaintiff's  predecessor  was  in 
the  actual,  exclusive,  and  adverse  possession  of  the  land  in 
controversy,  claiming  title  to  the  whole  thereof  under  the  deed 
aforesaid  for  five  years  next  succeeding  the  sixth  day  of 
March,  1869. 

The  defendant  testified  that,  say,  in  November,  1876  (more 
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than  seren  years  after  the  execution  and  delivery  of  the  Camp- 
bell deed),  he  suggested  to  plaintiff's  predecessor  that  thej, 
together,  should  buy  "  the  outstanding  one  fifth  "  of  the  prop- 
erty, to  which  the  latter  responded  he  could  not  afford  it,  — 
had  no  money;  also,  that  shortly  before  the  commencement 
of  this  action  (more  than  fourteen  years  after  the  CampbeQ 
deed),  the  agents  of  the  plaintiff  asked  defendant  what  be 
w6uld  take  for  his  interest  in  the  property;  that  he  replied 
**  six  hundred  dollars,''  and  that  the  agents  thereupon  declared 
they  would  not  give  him  sixty  dollars  for  it. 
It  was  for  the  court  below  to  determine  the  credibility  of  the 


An  offer  to  buy  out  a  hostile  claim  in  1876  or  1883  could 
not  iuTalidate  the  title  of  plaintiff  or  her  predecessor:  FurUmg 
▼.  Coonef/j  72  Cal.  822.  Here  is  no  question  of  estoppel.  Hav- 
ing acquired  the  title  by  adverse  possession,  plaintiff,  while 
she  remained  in  possession,  could  be  divested  of  such 
only  by  conveyance  in  writing. 

And  even  if  it  should  be  conceded  that  the  declaration 
made  by  plaintiff's  predecessor  in  1876,  as  testified  to,  and 
that  it  constituted  some  evidence  tending  to  show  that  during, 
the  five  years  of  possession  immediately  following  the  Camp- 
bell deed  the  occupant  had  not  intended  to  hold  adversely,  it 
was  but  evidence,  and  very  slight  evidence;  and  the  oouri. 
below  was  justified  in  holding  it  did  not  overcome  the  effeei 
of  the  clearly  established,  open,  notorious,  and  exclusive  poe- 
seesicm  of  the  land  under  the  deed  purporting  to  grant  the  en- 
tire title. 

Nothing  was  decided  in  Carpenlier  v.  MendenhaU^  28  CaL 
484,  87  Am.  Dec  186,  which  is  in  confiict  with  ike  views 
above  expressed.  There  the  adverse  possession  of  the  defend- 
ants commenced  in  1858.  A  special  verdict  found  that  the 
defendants  *' became  tenants  in  common"  with  the  plaintiff 
in  1860.  The  supreme  court  said  that  when  the  defendants 
became  tenants  in  common  with  the  plaintiff,  their  possession 
lost  its  hostile  character.  In  Miller  v.  Myles,  46  Cal.  686,  the 
appellant  did  not  complain  of  the  judgment  letting  the  plain- 
tiff into  the  possession  as  tenant  in  common,  but  for  a  judg- 
ment for  mesne  profits,  claiming  there  was  no  ouster  of  the 
plaintiff  prior  to  the  commencement  of  the  action. 

The  court  below  did  not  err  in  admitting  evidence  of  the 
payment  by  plaintiff  and  her  predecessor  of  street  assessments 
and  insurance  premiun^.    Although  perhaps  not  admissible 
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ai  evidence  of  the  &ot  of  posseseioo,  they  tended  in  some  de- 
gree to  show  that  the  claim  of  the  actual  posaeseor  waa  to  the 
whole  title. 
Judgment  and  order  affirmed. 


Died  bt  Go-mr^vr  lo  ScBAiraxB,  XBOuan  It  Pubpqstb  to  Oohtst  Ev- 
TnuB  EsTATi^  has  no  other  effect  than  to  invest  the  vendee  with  the  rights  of 
the  vendor,  and  does  not  change  the  relation  of  oo-tenant  which  has  fnb- 
■isted  between  the  vendor  and  his  oo-tenant:  Fage  t.  Bramek,  97  K.  C  UTi 
2  Am.  St  Bep.  281,  and  see  oaaes  eoUeeled  in  note  804. 

PuxoHisB  OF  OuvnAvmva  ADTaBflB  Cladi  to  Lahd  bt  Omi  zh  Poa- 
mnoN,  daiming  adTenely  to  all  othen^  for  the  porpoee  of  qniating  his 
title,  does  not  estop  him  from  setting  np  the  statote  of  limitations  igainst  a 
third  party  also  claiming  under  an  adrerse  title:  Camton  t.  Stodtman,  30  GiL 
636;  05  Am.  Deo.  206;  and  see  ilmapftsi  t.  JDi0eoiR,  84  CU.  366;  M  Am.  Deo. 
722. 

If  Oira  TurAirr  or  Oommov  OoiiTSfa  Wbolb  Bbeatb  cf  Txe,  and  gfantse 
enters  and  elaims  exclusive  possession,  he  is  dswned  to  hold  adTsraely  to 
other  tenants  in  common,  and  his  entry  is  disseisin,  and  possession  thus  for 
twenty  years  will  har  tiUe  of  co-tenants  of  grantor:  BiMer  ▼  SmaOp  68  ICd. 
133;  6  Am.  St  Bep.  434. 


Maloi^y  V.  Hefeb. 

(75  OAUFonHXA,  421] 

HoicansAD  oah  bb  Claimed  xk  That  PoBnov  of  PkBKXiBi  oblt  Wsns 
n  OoovpnBD  as  Vakxlt  Budbbg^  where  tiiere  were  a  front  and 
house  en  a  lot  cf  land,  separated  hy  a  fence  and  independent  of 
other,  and  the  claimanti  resided  in  the  rear  honse^  and  rented  tiie  front 
henit  te  tenants* 

AcnoBr  hj  J.  M.  Maloney  and  wife  to  qidet  the  title  to  a  lot 
of  land  which  was  owned  by  Mrs.  Maloney  as  her  separate 
property,  and  on  which  she  had  declared  a  homestead.  The 
facts  are  stated  in  the  opinion. 

E.J.  and  J.  H.  Moare^  Nathanid  £€nmUf  and  Edward  /. 
PringUj  for  the  appellants. 

N.  B.  MvlviUey  for  the  respondent 

Seabls,  C.  J.  This  cause  was  heard  and  decided  by  De- 
partment One,  in  an  opinion  filed  November  80, 1887. 

A  rehearing  was  subseqaently  granted,  and  the  cause  has 
been  reargued  before  the  court  in  bank. 

Counsel  for  appellants  urges  that  the  effect  of  the  former 
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judgment  was  to  leverae  a  finding  of  the  court  beioi^  whioh 
was  not  attacked.  We  draw  no  such  inference  from  the  de- 
cision. 

FlaintzffB  and  appellants  sought  by  th^  action  to  quiet 
title  to  a  lot  of  land  claimed  as  their  homestead,  having  upon 
it  a  front  and  rear  house,  the  former  of  wliich  was  rented  to 
tenants,  and  the  latter  occupied  by  them  as  a  fiimily  resi- 
dence. 

The  wife  made  a  dedaiation  of  homestead  upon  tlie  whole 
property  wlule  so  occupying  the  rear  building,  and  had  then 
rented  such  rear  building,  except  one  room  therein  reserved 
for  storing  the  family  fiimiture,  and  had  removed  temporarily 
from  the  premises,  and  remained  absent  therefrom  for  three 
or  four  months,  during  which  time  the  declaration  of  home- 
stead was  filed  and  recorded.  Defendant  had  caused  that 
portion  of  the  lot  covered  by  the  fltmt  house  to  be  sold  upon 
an  execution  issued  on  a  judgment  in  his  frivor,  and  held  a 
sherifiTs  deed  therefor. 

Defendant  claimed  tifie  to  the  front  portion  of  the  lot  under 
this  sheriff's  deed,  but  did  not  make  any  claim  to  the  rear 
house  and  premises.  The  court  found  that  the  front  house 
and  premises  were  not  the  homestead  of  plaintiffs,  and  that 
defendant  had  title  thereto;  that  ihe  rear  house  and  premises 
were  the  homestead  of  plaintiflb,  etc.,  and  quieted  their  titia 
thereto. 

Plaintiffs  appealed  from  so  much  of  the  judgment  as  decreed 
defendant  to  be  the  owner  of  and  quieted  his  title  to  the  front 
house  and  premises. 

As  to  that  portion  of  the  decree  which  awarded  the  rear 
house  and  premises  to  plaintiffir  as  their  homestead  and 
quieted  tlieir  title  thereto,  there  was  no  appeal. 

It  follows;  1.  That  what  was  said  in  the  former  (pinion 
did  not  have,  and  could  not  have,  any  reference  to  the  rear 
house  and  premises;  and  2.  That  as  plaintiffs  claimed  the 
front  house  and  premises  as  a  homestead,  all  questions  touch- 
ing the  validity  of  such  claim  were  pertinent  to  the  inquiry 
on  this  appeal. 

The  feet  that  the  same  declaration  of  homestead  covered 
the  entire  property,  a  portion  of  which  is  not  in  dispute,  can- 
not preclude  an  inquiry  into  the  sufficiency  of  that  declara- 
tion, or  the  existence  of  the  fects  necessary  to  uphold  it,  so 
fer  as  applicable  to  the  subject  of  this  controversy. 

''The  homestead  consists  of  the  dwelHng^house  in  which 
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die  claimant  resides,  and  the  land  on  which  the  same  is  situ- 
ated": Civ.  Code,  sec.  1237. 

It  is  the  principal  use  to  which  property  is  put,  and  not 
quantity,  which  furnishes  the  test  in  determining  the  ques* 
ikm  whether  or  not  property  is  subject  to  dedication  as  a 
liomestead:  AeHey  v.  Chamberlain^  16  Cal.  181;  76  Am.  Deo. 
616;  Gregg  v.  Bostwieh,  S3  Cal.  220;  91  Am.  Dec.  637. 

And  if  only  a  part  of  the  land  described  in  the  homestead 
declaration  be  actually  used  and  appropriated  as  the  home  of 
the  family,  the  remainder  not  so  used  and  appropriated  forms 
no  part  of  the  homestead  claim,  in  the  sense  of  the  statute: 
Mann  v.  Rogers^  85  Cal.  819. 

In  Tieman  y.  Hie  Creditare^  62  CaL  286,  it  was  held  that  in 
«ase  of  the  ownership  of  a  double  house,  one  side  of  which  was 
occupied  by  the  insolvent  as  a  fiimily  residence,  and  the  other 
nde  rented  to  tenants,  the  part  so  rented  could  not  be  set  off 
as  a  homestead  to  the  insolvent. 

In  Laughlin  v.  Wright,  63  Cal.  113,  it  was  said:  ^But  the 
aMre  filing  of  a  declaration  of  homestead  does  not  of  itself 
oonstitute  the  premises  embraced  within  it  the  homestead  of 
the  declarant.  The  use  of  the  property  is  an  important  ele- 
ment to  be  considered.  From  the  record  in  this  case  it  ap- 
pears that  the  premises  in  question  were  used  by  the  Wrights 
primarily  and  principally  as  a  hotel  for  the  accommodation 
of  the  public But  their  residence  there  was  but  inci- 
dental to  the  business  of  running  the  hotel  .  •  •  .  It  would 
be  doing  violence  to  the  statute  to  regard  property  so  used  as 
a  homestead,  which  is,  and  was  intended  to  be,  the  place 
where  the  home  is.'' 

The  benign  object  of  the  statute  was  to  protect  the  home  of 
the  owner  from  forced  sale,  and  not  to  withdraw  from  the 
■each  of  creditors  property  of  the  debtor  as  a  source  of  revenue 
far  the  support  of  himself  or  family. 

In  view  of  this  paramount  object,  the  justice  of  the  distino- 
tkm  made  and  the  limitation  placed  upon  the  right  of  the 
homestead  claimant  is  manifest. 

As  to  the  premises  in  dispute,  the  finding  of  the  court,  which 
ia  amply  supported  by  the  evidence,  is  against  the  appellants, 
li  is  as  follows:  ^'  The  plaintiffs  have  not  lived  in  or  occupied 
■aid  front  house  or  premises  for  over  ten  years  last  past,  but 
have  been  renting  the  same  to  tenants  during  that  time." 

The  findings  then  proceed  to  show  that  the  premises  in  ques- 
tion are  separated  from  the  residence  in  the  rear  by  a  tight 
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board  fence,  and  are  separate  and  independent  from  each 
other,  etc 

Premises  thns  separated  and  thus  used  were  not  subject  to 
dedication  as  a  homestead  by  the  mere  filing  of  a  declaration 
as  provided  bj  the  statute;  and  waiving  all  question  as  to  a 
homestead  right  initiated  by  a  declaration  made  when  the 
parties  lived  upon  the  rear  premises,  but  filed  and  recorded 
after  they  had  left  and  temporarily  rented  sach  premises,  and 
the  conclusion  is  still  inevitable  that,  as  to  the  front  lot,  it  did 
not  and  could  not  become  a  homestead,  because  not  used  as  a 
home  at  the  time  of,  or  for  many  years  prior  to,  the  declara- 
tion by  which  it  was  sought  to  impress  it  with  that  character. 

The  judgment  and  order  appealed  firom  are  affirmed. 


Ih  What  FanaBis  HcnoBTBAD.KAT  bb  AoQunxD:  Hogam  r,  Matmen^ 
23  Kuu  651;  83  Am.  Rep.  199;  Cassebmm  v,  Packard,  16  Wis.  114;  82  Am. 
Deo.  710;  Oregg  t.  Boattokk,  33  GaL  227;  92  Am.  Deo.  637;  Tieman  ▼. 
EiB  Crtditon,  62  C«l.  286. 

Ovs  GA2r  Cladc  Homestxad  cult  when  a  resident  of  the  state:  FMey  v. 
Sawtden,  98  K.  G.  462;  Baker  ▼.  LeggeU,  98  Id.  304;  and  the  '« homestead  " 
la  tiie  dweUing-honse  where  the  family  nMm,  and  most  be  aotuaUy  used 
naobh:  BeUy.  Orowe,Z9EMBu  842. 
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[76  CAUrOBHIAf  421J 
APTBAXi  IBOK  JUDOMXHT  WILL  BB   DlBMISSlD   DT   VOV  TaXMK  WTTBIS  OhB 

TBAR  after  the  entry  of  judgment,  as  prorided  for  by  section  939  of  the 
Code  of  CvriX  Prooednre  of  California. 
SxpAXZAB  Pbopribtor  IS  EimTLED  TO  iNjiTBonoH  BisTBADmro  Unlaw* 
vui.  DnrxBSioiT  of  Waters  ov  Stebam,  although  the  injury  caused  by 
the  diversion  is  incapable  of  ascertainment,  or  of  being  computed  in 
damages. 

BlOHTS   or   BlPABIAB    PBOPBIVrOB    DO   KOT   DbPBND    UPON    QUANTITT   OP 

Watkb  flowing  in  the  stream. 
Bipabtaw  Pbopbibiob  oanb or  Authobizb  Cobpobation  to  Takb  Watkb 
IBOM  Strbaic,  to  be  conducted  to  a  distance  and  there  sold,  as  against  a 
lower  proprietor. 

TB3IA1IT  lOB  YbABS  OP  LaND  BoRBBRINO  OH  StRBAM,  WITH  PRIVILBGB  Of 

puBGHAazNa  ixuRiBO  Tbbm,  mat  Enjoin  Unlawpul  Divbrsion  of  the 
waters  of  the  stream,  the  injunction  necessarily  becoming  inoperative  if 
the  estate  which  it  was  designed  to  protect  ceases. 
Action  to  Bestrain  Diybrsion  op  Waters  op  Stream  and  for  Becov- 
BRT  OP  Damages  cannot  be  Pleaded  in  Abatement  of  a  subsequent 
action  brought  by  the  same  plainti£b  and  others  against  the  same  de- 
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ftnim^  in  whioh  no  damngpa  an  Mk«d,  and  in  wkich  the  oompUial 
charges  the  aotual  divenioa  and  threats  to  oontinae  the  eania  at  a  data 
mhsaqaent  to  the  bzinging  of  the  fint  aotion. 

AcTioK  to  restrain  the  divereion  of  the  waters  of  a  Btream 
The  facta  are  stated  in  the  (pinion. 

Edtoard  J.  Pringle^  Oarber  and  Bis&op,  and  JS.  0.  WineheH, 
for  the  appeUanl 

Brown  and  Daggettj  for  the  respondent. 

TEMPLBy  J.  The  &ct8  constitating  the  plaintifis*  case  in 
this  action  are  pretty  much  the  same  as  in  the  case  of  J3!ril- 
bran  y.  La9i  Chance  Water  Ditch  Co.^  75  CaL  117|  recently  de« 
cided  by  us. 

Plaintifis  are  in  possession  of  the  rancho  Lagnna  de  Tache, 
containing  about  fifty  thousand  acres  of  land,  under  a  lease 
for  ten  years,  with  the  privilege  of  purchasing  during  their 
term.  Kings  River  forms  a  boundary  of  this  farm  for  thirty 
miles,  and  dividing  at  a  point  within  this  distance,  one  chan* 
nel  of  the  river  called  Cole  Slough  flows  through  the  rancho 
for  a  distance  of  ten  miles. 

Plaintififs  claim  under  a  Mexican  grant,  made  January  10, 
1846.  The  claimant  filed  his  petition  for  the  confirmation  of 
his  title  with  the  land  commissioners  to  ascertain  and  settle 
private  land  claims  in  California,  February  15, 1863,  and,  the 
title  being  confirmed,  a  patent  was  issued  for  the  same  March 
6, 1866. 

Kings  River  rises  in  the  Sierra  Nevada  Mountains,  and  car- 
ries at  its  lowest  stages  only  about  one  thousand  cubic  feet  of 
water  per  second,  and  at  the  highest  stages,  during  the  time  of 
melting  snows  in  the  spring  and  summer,  a  much  larger  vol« 
ume,  sometimes  as  much  as  fifteen  thousand  cubic  feet  per 
second.  During  ordinary  stages  of  water,  Cole  Slough  carries 
the  larger  portion  of  the  waters  of  Kings  River,  and  during 
the  period  of  low  water  all  that  reaches  the  point  of  divergence. 

For  more  than  two  years  before  the  bringing  of  this  action 
the  plaintiffs  had  maintained  and  cultivated  about  three  thou* 
sand  acres  of  alfalfia  upon  the  land,  and  to  irrigate  the  alfalfa, 
water  their  stock,  and  increase  the  productiveness  of  their 
land,  they  had  built  a  dam  in  Cole  Slough,  and  constructed 
canids  and  ditches  leading  out  of  Cole  Slough,  conducting  the 
water  over  their  land,  increasing  its  productiveness,  and  fur- 
nishing water  for  their  cattle,  amounting  to  ten  thousand  head, 
which  were  entirely  dependent  upon  the  river  for  water  to  drink. 
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The  de&ndBDi  ia  a  oorporfttioii^  oiganisod  to  approqpjriate  and 
drwrt  the  water  of  Kings  Bmr,  and  a^eca  in  its  answer  that 
it  has  takea  all  the  stopa  required  under  the  Civil  Code  to  an* 
thoriie  it  to  appropriate  fifteen  hundred  cubic  feet  per  second^ 
flowing  cnntimieusly>  and  at  groait  expense  has  eonstructed  a 
canal  with  a  capaei^  oC  from  one  thousand  to  fifteen  hundred 
oiifaic  fset  per  soooady  suflSicient  for  irrigating  two  hundred  and 
torij  thousand  acres  of  htnd;  that  the  stoekholdera  own  about 
alxtj  thousand  aores  of  land  along  the  eaiial  and  ite  branches. 

The  land  owned  hj  the  atoekholders  ia  a  long  distance  from 
llie  rirer,  none  of  them  being  riparian  owners,  and  no  portion 
of  the  water  would  ever  find  ite  way  again  into  the  riyer. 

It  was  found  aa  a  fset  that  the  defondant  threatens  to^  and 
tmleaa  enjoined  will,  divert  three  hundred  cubic  foet  of  water 
per  aeoood,  and  as  much  as  fifteen  hundred  cubic  feet  of 
water  per  second  when  there  is  the  laat*named  quantity  flow- 
ing in  the  river  at  the  head  of  defendant's  canal,  and  the 
noicho  Lagona  de  Tache  will  be  deprived  of  a  material  and 
aobatantial  quantity  of  water;  that  plaintiffs  will  be  deprived 
of  the  use  of  water  with  which  to  irrigate  said  land,  their  cat- 
tle of  sufficient  quantity  to  drink,  and  that  great  damage  and 
injury  will  occur  annually,  and  of  such  extent  that  the  same 
oannot  be  justly  oomputed  or  estimated,  and  an  action  for 
damagea  would  not  afford  an  adequate  remedy. 

The  defendant  does  not  deny  that  it  threatens  to  divert 
ttom  the  stream  one  thousand  cubic  feet  at  water  per  second, 
but  denies  that  it  proposes  to  take  all  the  water  of  Einp 
Bivur,  or  a  sufficient  quantity  to  injure  the  lands  of  plaintiffs, 
and  alleges  that  defendant  claims  the  right  of  withdrawal  of 
water  only  in  proportion  to  the  siq>ply  which  may  be  flowing 
in  the  river,  and  does  not  intend  to  divert  the  whole  amount 
provided  in  ite  articles  of  incorporation,  nor  three  hundred 
cubic  feet,  as  alleged  in  the  complaint. 

The  answer  also  avers  that  defendant  was  incorporated  for 
the  purpose  of  acquiring  the  title  to  one  thousand  cubic  feet 
of  water  per  second,  which  amount  they  purchased  firom  one 
Dusy,  and  that  since  they  have  taken  under  the  code  five  hun* 
dred  additional  cubic  feet  per  second,  and  that  it  has  com- 
menced the  construction  of  a  suiteble  dam  and  head-gato 
sufficient  to  divert  that  amount  of  water,  the  canal  being 
eighty  feet  wide  and  five  feet  deep,  and  had  so  far  completed 
the  work  as  to  be  able  to  divert  fifteen  hundred  cubic  feet  of 
water  per  second,  *^  so  appr<q[«iated  and  owned  by  defendant^ 
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into  its  canal,  and  to  oonduot  the  same  along  and  through  its 
said  canal  a  distance  of  twenty-one  mileSy"  and  that  they 
have  expended  in  its  oonstruction  one  hundred  and  ten  thou- 
sand dollars. 

Plaintifib  recovered  judgment,  and  the  defendant  appeals 
from  the  judgment,  and  from  an  order  denying'its  motion  for 
a  new  trial.  The  appeal  from  the  judgment,  not  having  been 
taken  within  one  year,  must  be  dismissed. 

On  the  trial  the  defendant  attempted  to  prove  its  right  as  an 
appropriator  by  showing  its  compliance  with  the  provisions  of 
the  code.  This  evidence  was  excluded,  on  the  objection  of 
plaintiffs,  and  defendant  excepted. 

The  court  also  excluded,  against  the  exception  of  the  de- 
fendant, evidence  tending  to  show  that  there  was  no  appre- 
ciable difference  in  the  quantity  of  water  in  Kings  Biver  at 
the  time  when  defendant  was  taking  water  and  at  a  time 
when  it  was  not  taking  water  from  the  river.  In  like  man- 
ner, the  court  refused  to  permit  the  defendant  to  show  that 
its  officers  had  instructed  its  head-gate  keeper  that,  when- 
ever the  water  was  low  in  the  river,  and  there  could  be  any 
cause  of  complaint  by  any  one,  it  would  make  an  appreciable 
difference  in  the  quantity  of  water  in  the  river,  he  was  not  to 
take  water,  but  to  shut  down  his  gate,  and  only  take  water 
when  it  would  make  no  appreciable  difference  in  the  quantity 
flowing  in  the  river. 

The  first  point  made  by  appellant  is,  that  where  a  parly 
suffers  no  appreciable  injury,  and  is  threatened  with  none,  he 
cannot  invoke  the  aid  of  a  court  of  equity  to  restrain  a  tres- 
pass, but  will  be  left  to  his  remedy  at  law. 

Perhaps  this  proposition  might  be  admitted  without  affect- 
ing the  merits  of  this  appeal. 

It  does  not  follow,  because  the  injury  is  incapable  of  ascer- 
tainment, or  of  being  computed  in  damages,  and  therefore 
only  nominal  damages  can  be  recovered,  that  it  is  trifling  or 
inconsiderable.  It  is  doubtful  if  it  can  properly  be  said  that 
there  is  any  evidence  in  the  case  which  tends  to  show,  or  if 
that  which  was  offered  would  have  tended  to  show,  that  the 
injury  to  plaintiffs  was  inconsiderable;  that  it  was  unascer- 
tainable,  and  in  that  sense  inappreciable,  may  be  a  good 
reason  why  an  injunction  should  issue. 

This  question  is,  however,  not  an  open  one  in  this  state,  but 
has  been  repeatedly  passed  on  and  settled  in  unmistakable 
terms:  Luac  v.  Haggin^  69  Cal.  268;  Moore  v.  Clear  Lake  W.  Co^ 
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68  Id.  150;  £ftan/ord  t.  FeU,  71  Id.  249;  Parle  y.  KOham^SU. 
77;  68  Am.  Deo.  810;  Ferrta  y.  Enipe^  28  CaL  841;  87  Am. 
Dec.  128. 

No  doubt  there  are  oases  in  whioh  a  court  will  refuse  to  in- 
terfere hj  injunction  to  prevent  a  trespass,  where  it  can  see 
that  the  injury  will  be  slight,  and  the  injunction  may  work 
great  injury.  Here  the  defendant  professes  to  take  from  plain- 
tiffs their  property,  really  upon  the  plea  that  it  is  worth  but 
little  to  the  plaintiffs,  and  much  to  the  defendant.  It  is  not 
an  ordinary  trespass.  It  is  a  perpetual  taking  of  the  property 
of  the  plaintiffs, — a  continuous  nuisance,  which  may  ripen 
into  a  light  unless  prevented. 

The  injury  is  one,  also,  which,  in  its  nature,  cannot  be  esti- 
mated. In  the  recent  case  of  Heilbron  v.  LaH  Chance  Water 
DiUh  Oo.y  75  Cal.  117,  it  was  said:  '^  The  flow  of  the  water  of 
a  stream,  whether  it  overflow  the  banks  or  not,  naturally  irri* 
gates  and  moistens  the  ground  to  a  great  and  unknown  extent^ 
and  thus  stimulates  vegetation,  and  the  growth  and  decay  of 
vegetation  add,  not  only  to  the  fertility,  but  to  the  substance 
and  quantity  of  the  soil." 

If  this  be  so, — and  it  cannot  be  doubted, — it  is  obvious  that 
in  a  climate  like  that  where  this  land  is  situated,  the  benefit 
derived  firom  a  flow  of  water  for  thirty  miles  along  its  boun- 
dary, and  ten  miles  through  it,  cannot  be  inconsiderable,  but 
yet  the  extent  of  benefit  must  ever  be  an  unknown  quantity. 

The  defendant  here  states  that  the  channel  of  the  river  above 
and  along  this  land  is  deep,  and  therefore  at  times  of  ordinary 
flow  the  seepage  cannot  be  great.  If  so,  it  must  be  important 
to  plaintiffs  that  the  channel  should  carry  a  full  stream,  and 
evidently  at  such  times  the  percolation  would  be  increased. 

2.  The  right  claimed  by  the  defendant  is  not  to  appropriate 
the  surplus  waters  of  extraordinary  floods,  when  the  flow  is 
more  destructive  than  useful.  It  claims  as  an  appropriator  a 
certain  quantity  of  water,  adversely  to  the  riparian  proprietor; 
and  if  the  claim  be  valid,  it  may  be  asserted  at  any  stage  of 
the  water.  But  the  rights  of  the  riparian  proprietor  do  not 
depend  upon  the  quantity  of  water  flowing  in  the  stream.  Nor 
can  that  flow  be  said  to  be  an  extraordinary  flood  which  can  ' 
be  counted  upon  as  certain  to  occur  annually,  and  to  continue 
for  months.  The  defendant  has  no  reservoir  to  retain  the  sur- 
plus waters  of  casual  and  unusual  freshets,  and  its  works 
would  be  of  little  value  if  its  dependence  were  only  upon  such 
waters. 
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And  eertainlj  it  would  be  a  poor  pioteciioa  to  the  plaintiflii 
to  have  to  depend  npon  the  keep«r  of  tiie  head-gate  of  defend- 
ant to  take  only  a  proportionate  amoant  of  water,  or  to  take 
water  only  when  it  eoald  be  done  without  injury  to  plaintiffe. 
There  was  no  error  in  exoluding  the  offered  testimony. 

We  Bee  nothing  in  tne  suggestion  that  defendant  is  presum- 
ably the  licensee  of  the  United  States,  and  that  the  United 
States,  being  an  upper  riparian  proprietor,  could  take  a  rea- 
sonable quantity  of  water  as  against  the  lower  riparian  owner. 

A  riparian  owner  may  not  authorize,  as  against  a  lower  pro* 
prietor,  a  company  to  take  water  bom  the  streami  to  be  con- 
ducted at  a  distance  and  sold. 

We  see  no  occasion  to  discuss  the  question  as  to  whether 
the  river  is  navigable  or  not.  In  either  event  the  result  would 
be  the  same.  The  riparian  owner  on  a  non-tidal,  navigablo 
stream  has  all  the  rights  of  a  riparian  owner  not  inconsistent 
with  the  public  easement:  Brown  v.  CAodftoumtf,  SI  Me.  9;  60 
Am.  Dec.  641;  Moore  v.  Sanbomej  2  Mich.  519;  £9  Am.  Dec. 
209;  Wood  on  Nuisances,  sec.  485;  Smith  v.  City  of  BoehesUTy 
82  N.  Y.  463;  44  Am.  Rep.  893;  Woodruff  r.  NoHh  moomjield 
O.  M.  Co.,  9  Saw.  441. 

Beside,  Cole  Slough  is  not  claimed  to  be  a  navigable  stream. 
The  right  of  the  state  to  interfere  with  the  flow  there  would 
certainly  be  limited  to  the  interest  of  navigation. 

The  estate  of  the  plaintiffs  is  sufficient  to  enaUe  them  to 
maintain  this  action.  They  were  lessees  for  a  term  of  ten 
years,  with  the  privilege  of  purchasing  during  that  time.  If 
they  fail  to  perfect  the  purchase,  the  fact  that  the  injunction  is 
in  form  perpetual  cannot  injure  the  defendant.  If  the  estate 
which  the  injunction  was  designed  to  protect  cease  to  exist, 
there  would  be  no  one  to  enforce  the  judgment,  for  there  would 
be  no  one  in  privity  with  the  plaintiffs.  Practically,  it  would 
cease  to  exist. 

The  plea  in  abatement  cannot  be  sustained.  The  same 
plainti£fi9,  excepting  only  the  representatives  of  the  estate  of 
Poly,  commenced  a  suit  for  a  similar  purpose  against  this  de- 
fendant, but  in  that  suit  claimed  damages.  That  suit  is  still 
pending,  and  in  it  defendant  has  appeared  and  answered. 

Originally  the  parties  to  the  two  suits  were  precisely  the 
Bame,  but  after  the  plea  in  abatement  was  filed,  the  plahitiff, 
by  leave  of  the  court,  amended,  making  the  representatives  of 
Poly  co-plaintiffs. 

Now,  the  action  differs  from  the  former  one,  in  that  the 
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plaintiffs  are  not  entirely  the  Bame,  and  no  judgment  for  dam- 
agee  is  aaked,  and  the  last  oomplaint  ohargea  the  actual  di- 
version, and  the  threats  to  oontinne  at  a  date  snbsequent  to 
the  bringing  of  ihe  first  action.  Considered  merely  as  a  mat- 
ter of  amendment,  the  conrt  properly  allowed  it.  The  plea 
in  abatement  in  not  &T<ffed,  and  the  &ct  that  the  parties  are 
not  the  same  justifies  the  ruling  of  the  court  below. 

The  appeal  firom  the  judgment  is  dismiflsed,  and  the  order 
denying  the  motion  for  a  new  trial  is  affirmed. 


In  tha  oMo  of  EeObnm  ▼.  LoBt  Cham»  Wakr  DUeh  Company,  76  CaL  117, 
referred  to  in  the  foregoing  opinion,  the  same  pl&intifib  brought  an  action 
•gainst  the  Last  Ohanoe  Water  Ditoh  Company  to  reatrain  it  from  diverting 
the  waten  of  Kinga  River,  and  for  damagea  for  past  diversion.  The  de- 
fendant set  np  a  right  to  dhrert  the  waters,  by  Tirtne  of  an  adverse  oser  for 
a  time  ezoeeding  that  required  by  the  statate  of  limitationa;  while  the  plain- 
tifb  contended  that  dniing  a  lease  which  had  been  made  of  the  land,  the 
land  being  in  the  possession  of  tenants,  the  landlord  conld  not  have  main- 
tstnad  attraction  for  the  divenion,  and  that  therefore  tiie  statate  did  not  be- 
gin to  run  against  him.  The  court  held  that  the  landlord,  the  owner  of  the 
fae,  might  have  maintainad  the  aotion  while  the  land  was  in  the  possessioa  of 
the  tenants,  the  injuiy  being  an  injury  to  the  inheritance,  and  that  not  hav- 
ing oommenoed  an  aotion  within  the  period  prescribed  by  the  statute,  he  and 
the  plaintiffii  were  barred. 

DnrxBsiofi  ov  Watbbs  nunc  Sihbak— BioBTorRiPABiAK  Pboprdttob 
lo  RncxoT  BT  hfJUMonas:  Bmrdm  v.  Stein,  27  Ala.  104;  62  Am.  Deo.  768; 
Garwood  v.  New  Torkeie.  R.  E.  Co.,  83  N.  Y.  400;  38  Am.  Rep.  452;  SmUh 
▼.  CUif  <if  Roehetler,  92  N.  Y.  403;  44  Am.  Rep.  393. 

RiTABTAW  Pboprixtor  gan  Apfbofbiatk  Rukhino  Subtaci  Watkr  to 
his  own  use,  but  must  not  so  divert  it  as  to  prevent  use  of  it  by  those  below 
lum:  J?afiMM  V.  Fdrmam,  88  Ky.  214. 


Brison  V.  Brison. 

t75  Cauvobitxa,  fiSS.] 
GOBSZBOCnvB  TBVSTB  DI  RbAL  PbOPBBTT  abb  EsCCBPTBD  VBOX  OPXBATIOir 

or  Statutb  or  Fbavm,  and  may  be  established  by  paroL 

OBAjrTBB   18  Gun«TT  OF  ACI^AL    FbAUD    IT  Hb  OBTAINS  AbSOLUTB    DekD 

wrrHOUT  CoNazDEBATioN  BT  Mkans  or  Pabol  Pbomisb  to  Reoonvey, 
made  without  any  intention  of  performing  it,  and  cannot  interpose  the 
statute  of  frauds  as  a  defense  to  an  action  to  declare  a  constructive  trust 
in  tiieland. 
Obaktbb's  Violatiob  or  Pbomisb  to  Rioonvbt  is  Constbuotivelt  Fraud- 
ITLBBT,  and  gives  rise  to  a  constructive  trust,  which  may  be  established 
by  parol,  if  he  obtains  an  absolute  deed  without  consideration,  by  uieans 
of  a  parol  promise  to  reconvey  to  the  grantor,  to  whom  he  standi  in  a 
ooafidential  relation,  even  if  there  be  no  intention  at  the  time  not  to  per* 
form  the  promise. 
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WaHT  or  COHBESEEATOH  XV  DUD  MAT  Bl  SBOfWS,  VOTWirBBTAirDZHO  Rx- 

OTAL  THEBMOWt  In  ooDiiaotum  with  and  m  a  part  of  tho  frand  which  is 
charged  in  obtaining  the  deed. 
RsuiTiON  Of  HuiBAKB  AJTD  WxiB  IS  OoHWDEMTUL  In  thoir  traniotjoiia 
with  each  other,  under  ■eotum  166  of  the  C&ni  Code  of  Califonua. 

Action  to  have  a  trast  declared  in  real  property,  and  for  a 
conveyance.    The  opinion  Btatee  the  facte. 

A.  P.  CaUin  and  Add.  C  Hinlson,  for  the  appellant 
W.  H.  Beatty  and  A,  L.  Hart,  for  the  respondent 

Hayne,  C.  This  is  a  suit  to  have  a  trust  declared  ag  to  real 
property,  and  for  a  conveyance.  The  complaint  shows  sub- 
Btantially  the  following  facts: — 

The  plaintiff  and  the  defendant  were  husband  and  wife. 
The  plaintiff  was  the  owner  of  the  property  in  controversy, 
upon  which  there  was  a  mortgage.  In  order  to  raise  money  to 
pay  off  the  mortgage,  the  plaintiff  determined  to  go  tQ  Arizona 
and  engage  in  business  there,  and  was  desirous  of  making  a 
will  before  his  departure,  so  that  the  property  should  go  to  his 
wife.  But  being  influenced  by  the  wish  to  save  her  the  ex- 
pense of  probate  proceedings  in  case  of  his  death,  and  having 
confidence  in  her,  and  relying  on  her  parol  promise  that  she 
would  reconvey  to  him  upon  his  request,  he  made  a  deed  to 
her,  absolute  in  form,  and  took  no  written  acknowledgment 
from  her.  The  deed  recited  that  it  was  made  in  consideration 
of  love  and  affection  and  of  the  sum  of  one  dollar,  the  receipt 
of  which  was  acknowledged.  But  it  is  averred  that  "  though 
said  deed  recites  a  consideration,  yet  in  truth  and  fact  there 
was  no  consideration  therefor,  and  no  money  was  paid  or  in- 
tended to  be  paid  as  a  consideration  for  said  deed."  It  is  also 
averred  that  the  promise  by  which  plaintiff  was  induced  to 
make  the  deed  was  in  bad  faith  and  false,  and  '^  made  with  in- 
tent on  her  part  to  deceive,  and  did  deceive,  the  plaintiff." 

The  defendant  having  refused  to  reconvey  the  property,  the 
plaintiff  brought  this  suit  to  compel  a  reconveyance.  The 
court  below  gave  final  judgment  for  the  defendant  upon  de- 
murrer, and  the  plaintifiT  appeals. 

The  argument  for  the  respondent  is  based  upon  the  statute 
of  frauds,  and  upon  the  rule  that  a  writing  shall  not  be  con- 
tradicted or  added  to  by  parol  evidence. 

The  statute  of  frauds  expressly  provides  that  a  contract  to 
convey  land  shall  be  void  unless  in  writing:  Civ.  Code,  sec. 
1624,  subd.  4;  and  that  no  trust  in  real  property  shall  be  valid 
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nnleBS  created  by  writiDg  or  by  operation  of  law:  Civ.  Code, 
Beo.  852.  Under  these  provisions  there  can  be  no  doubt  but 
that  the  defendant's  promise  to  convey  was  invalid,  and  could 
not  be  enforced  as  such.  It  is  to  be  observed,  however,  that 
the  statute  excepts  firom  its  operations  such  trusts  as  arise 
'^by  operation  of  law."  Substantially  the  same  exception  is 
in  the  English  statute  of  frauds  and  in  the  statutes  of  most  of 
the  United  States.  And  the  universal  construction  given  to 
it  is,  that  it  excepts  from  the  operation  of  the  statute,  among 
other  things,  trusts  which  arise  from  fraud,  actual  or  con- 
rtruetive, — or,  as  they  are  termed,  constructive  trusts.  It  is 
no  longer  worth  while  for  any  counsel  to  argue  against  this 
conBtruction  of  the  statute.  The  only  point  which  is  open  to 
debate  in  cases  of  this  character  is,  whether  the  facts  show 
such  a  case  of  fraud  as  falls  within  the  exception.  Such  fraud 
may  be  either  actual  or  constructive,  and  in  our  opinion  both 
exist  in  the  case  before  us. 

1.  We  think  there  was  actual  fraud.  As  above  stated,  the 
complaint  shows  that  the  parol  promise  upon  which  plaintiff 
relied  was  false  and  "in  bad  faith,"  and  "made  with  intent  to 
deceive."  The  construction  which  we  think  must  be  given  to 
this  averment  is,  that  the  promise  was  made  without  any  in- 
tention of  performing  it.  This  is  a  well-recognized  species  of 
fraud:  Bee  Bigelow  on  Fraud,  ed.  1888,  483,  484;  Sandfoss 
V.  JoneSj  85  Cal.  481,  482.  And  the  Civil  Code  expressly  pro- 
vides that  "actual  fraud  ....  consists  in  any  of  the  follow- 
ing acts  committed  by  a  party  to  the  contract,  or  with  his 
connivance,  with  intent  to  deceive  another  party  thereto,  or  to 
induce  him  to  enter  into  the  contract:  ....  A  promise  made 
without  any  intention  of  performing  it":  Civ.  Code,  sec.  1572. 
Now,  inasmuch  as  it  is  admitted  by  the  demurrer  that  the 
promise  was  made  without  any  intention  of  performing  it,  we 
think  the  case  falls  directly  within  the  provision.  An  in- 
stance of  the  application  of  the  principle  to  facts  similar  to 
those  of  the  case  before  us  is  Newell  v.  NeweUy  14  Kan.  202. 

It  is  to  be  observed  of  this  ground  that  the  essence  of  the 
fraud  is  the  existence  of  an  intent  at  the  time  of  the  promise 
not  to  perform  it.  But  for  such  intent,  there  would  be  no 
actual  fraud.  For  it  is  well  settled  that  the  mere  failure  to 
fblfill  a  promise  is  not  fraud:  Perry  v.  McHenryy  13  111.  236; 
Wfteder  v.  SeyruMsy  66  N.  Y.  234;  Levy  v.  Brushy  45  Id.  589; 
Burden  v.  Sheridauj  36  Iowa,  125;  14  Am.  Rep.  505;  Cowan 
V.  WheeUr^  25  Me.  267;  43  Am.  Dec.  283;  Boyd  v.  Stone,  11 
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Mass.  348.  Bat  if  the  evil  intent  existed,  there  was  actual 
fraud,  and  so  far  as  this  ground  is  ^xmoemed,  it  is  immaterial 
whether  there  was  a  confidential  relation  or  not:  Ckrisly  ▼• 
Sm,  95  Pa.  St  887. 

If  actual  fraud  existed,  the  statute  of  frauds  is  no  defenm. 
And  it  does  not  need  any  citation  of  authorities  to  prove  that 
in  cases  of  such  fraud  the  rule  as  to  contradicting  or  adding 
to  a  writing  by  parol  evidence  has  no  application. 

2.  But  if  the  intent  not  to  perform,  above  refetred  to,  had 
not  been  averred,  we  think  the  plaintiff  is,  nevertheless,  enti- 
tled to  relief  upon  the  other  facts  alleged,  <m  the  ground  of  the 
confidential  relation  existing  between  the  parties. 

It  is  not  every  case  where  parties  trust  each  other  that  the 
law  recognizes  as  confidential:  Doyle  v.  Murphy^  22  HL  608; 
74  Am.  Dec.  165;  Steele  v.  Clarhej  77  Id.  474;  Weer  v.  Odnd, 
88  Id.  498,  494.  But  the  relation  of  husband  and  wife  is  ex- 
pressly declared  by  statute  to  be  of  that  character.  The  pro- 
vision of  the  Civil  Code  is  as  follows: — 

"Sec.  158.  Either  husband  or  wife  may  enter  into  any  en- 
gagement or  transaction  with  the  other,  or  with  any  other 
person,  respecting  property,  which  either  might  if  unmarried; 
subject,  in  transactions  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons  occupying  confiden- 
tial relations  with  each  other,  as  defined  by  the  title  on  tinsts.'' 

It  is  not  surprising  that,  in  taking  away  the  wife's  common- 
law  incapacity  to  contract,  the  legislature  should  have  thought 
it  prudent  to  throw  around  her  the  safeguards  whioh  arias 
from  the  trust  relation.  Possibly,  at  first  view,  it  might  seem 
strange  that  it  should  have  been  thought  necessary  to  acoord 
the  same  protection  to  the  husband.  Perhaps  this  is  to  be  re- 
garded as  an  acknowledgment  of  woman's  position  in  modem 
society.  But,  at  any  rate,  the  provision  is  in  positive  and  di- 
rect language,  and  where  such  is  the  case,  the  courts  are  not 
at  liberty  to  disregard  it. 

Nor  is  it  necessary  to  consider  what  would  be  the  rule  in 
cases  where  it  appears  that  there  was  in  fact  no  actual  confi- 
dence between  the  parties, — that  is  to  say,  where  the  wife  is 
living  in  independence  of  or  in  hostility  to  the  husband:  Bee 
Falk  V.  Turner,  101  Mass.  496.  For  it  is  averred  that  the 
plaintiff  ''  had  at  all  times  confidence  in  his  said  wife  and  her 
devotion  and  fidelity  to  him,'*  and  ttiat  he  made  the  deed 
'*  having  confidence  in  his  said  wife,  and  in  her  said  repreaen- 
tation  and  promises,  and  relying  upon  the  same." 
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The  relation  of  the  parties  to  each  other,  therefore,  was  con- 
fidential in  fact  as  well  as  in  law.  The  plaintiff  was  induced 
to  make  the  deed  by  the  confidence  which  he  had  in  his  wife, 
and  the  belief  thereby  engendered  that  she  would  perform  her 
promise.    But  for  that  he  would  not  have  made  it. 

The  betrayal  of  such  confidence  is  constructively  fraudu> 
lent,  and  gives  rise  to  a  constructive  trust.  This  is  indepen* 
dent  of  any  element  of  actual  firaud:  1  Story's  Eq.  Jur.,  sees. 
258,  307.  The  law,  from  considerations  of  public  policy,  pre* 
sames  such  transactions  to  have  been  induced  by  undue  in- 
fluence: Civ.  Code,  sec.  2235;  Bigelow  on  Fraud,  ed.  1888, 
261,  262;  Kerr  on  Fraud  and  Mistake,  Bump's  Am.  ed.,  151; 
Hovenden  on  Fraud,  18.  The  extent  and  variety  of  the  ap- 
plication of  this  principle  to  persons  in  confidential  relations 
with  each  other  may  be  seen  from  the  notes  to  the  leading 
caee  of  Huguenin  v.  Baadyf  2  Lead.  Cas.  Eq.,  pt.  2,  p.  88. 
From  the  cases  there  cited,  it  will  abundantly  appear  that 
while  it  is  not  impossible  that  a  gift  between  persons  in  such 
relations  may  be  valid,  yet  that  all  such  transactions  are  con- 
structively fraudulent,  and  are  only  to  be  upheld  upon  a 
showing  of  special  circumstances:  See  also  Hatch  v.  Hatc\  9 
Ves.  296.  Now,  if  this  be  so, — if  the  law  does  not  permit  such 
transactions  to  stand  even  where  there  was  an  intention  that 
the  donee  should  have  the  property, — how  much  more  should 
it  interpose  where,  as  here,  there  was  no  such  intention,  but 
only  an  intention  that  she  should  retain  the  semblance  of 
ownership  for  a  time. 

We  think  the  authorities  fully  bear  out  the  assertion  that  in 
aach  cases  a  constructive  trust  arises,  and  that  the  statute  of 
frauds  has  no  application. 

In  Wood  V.  Babe^  96  N.  Y.  426,  48  Am.  Rep.  640,  a  son  was 
induced  by  the  parol  promise  of  his  mother  to  confess  a  judg- 
ment in  her  favor,  and  allow  her  to  purchase  under  it  a  piece 
of  his  real  property.  It  was  held  that  a  constructive  trust 
arose;  and  the  court,  per  Andrews,  J.,  said:  ''  It  was  on  the 
part  of  the  son  the  case  of  a  confidence  induced,  not  by  the 
bare  promise  of  another,  but  by  the  promise  and  the  confiden- 
tial relations  conjoined.  The  confidence,  in  fact,  has  its  spring 
and  origin  in  the  relation,  and  that  relation  was  a  controlling 
ingredient  moving  his  action.  It  would  be  a  gross  wrong  to 
permit  that  confidence  to  be  betrayed,  and  we  are  of  opinion 
that  the  statute  of  frauds  cannot  be  invoked  as  a  bar  to  relief. 
The  principle  that  when  one  uses  a  confidential  relation  te 

Am.  St.  Bsr.,  Vol.  vn.  ^U 


194  Bbibon  v.  Brison.  [Cal. 

acquire  an  advantage  which  he  ought  not  in  equity  and  good 
conscience  to  retain,  the  court  will  convert  him  into  a  trustee, 
and  compel  him  to  restore  what  he  has  unjustly  acquired,  or 
seeks  unjustly  to  retain,  has  frequently  been  applied  to  trans- 
actions within  the  statute  of  frauds." 

So  where  a  devise  is  made  to  one,  upop  his  parol  promise  to 
bold  it  in  trust  for  another,  a  trust  arises,  and  the  statute  of 
frauds  is  not  allowed  as  a  defense:  Church  v.  Rvlandy  64  Pa. 
St.  442;  Barrett  v.  Hanrieh,  42  Ala.  71,  72;  Hoge  v.  Hogey  1 
Watts,  163;  26  Am.  Dec.  62.  So  it  has  been  held  (although 
there  is  some  conflict  in  the  authorities)  that  where  one  is 
allowed  to  purchase  at  an  execution  sale  upon  his  parol  prom- 
ise to  bold  for  the  judgment  debtor,  a  trust  arises:  Wo{ford  v. 
Herringtonj  74  Pa.  St.  811;  15  Am.  Rep.  648;  Arnold  v.  C(»rd^ 
16  Ind.  177. 

But  the  case  which  we  think  is  most  directly  in  point  is 
Young  v.  Peabj/j  2  Atk.  254.  There  a  father  obtained  from 
his  daughter,  without  consideration,  a  conveyance  of  real 
property,  upon  his  parol  promise  to  hold  it  for  a  particular 
purpose,  viz.,  ''as  a  trustee  only  for  her  and  her  heirs, .... 
and  that  he  would  not  claim  or  insist  upon  any  benefit  or  ad- 
vantage thereof."  No  actual  fraud  was  shown.  The  father 
died  bankrupt;  and  on  a  bill  against  the  assignees,  it  was 
decreed  that  the  conveyance  should  be  set  aside,  not  upon  the 
ground  of  an  implied  or  resulting  trust,  but  upon  the  ground 
of  constructive  fraud,  which  would  now  be  said  to  give  rise  to 
a  constructive  trust.  Lord  Hardwicke  said:  ''There  have 
been  a  great  many  cases  even  since  the  statute  of  frauds 
where  a  person  has  obtained  an  absolute  conveyance  from  an- 
other, in  order  to  answer  one  particular  purpose,  but  has  after- 
wards made  use  of  it  for  another,  that  this  court  has  relieved 
under  the  head  of  fraud;  for  a  practice  of  this  sort  is  a  deceit 
and  fraud  which  this  court  ought  to  relieve  against;  the  doing 
it  is  dolus  malus,  and  that  appears  to  be  the  present  case  ": 
See  also  Haigh  v.  Kaye^  L.  R.  7  Ch.  469. 

The  principle  of  this  case  was  extended  in  Murray  v.  Dake^ 
46  Cal.  648,  649,  to  a  transaction  between  parties  who  did  not 
stand  in  confidential  relations  to  each  other.  Whether  that 
was  a  proper  extension  of  the  principle  need  not  be  considered 
here. 

It  must  be  admitted  that  there  are  cases  in  which  the  relief 
has  been  denied.  But  it  will  generally  be  found  that  in  such 
cases  the  confidential  relation  has  been  overlooked.     And  we 
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think  the  cases  we  have  cited  are  in  accordance  with  sound 
principle.  For  if  the  relief  cannot  be  granted  in  this  case,  we 
do  not  see  how  it  could  be  granted  if  an  attorney  should,  by 
his  parol  promise,  induce  his  client  to  put  the  property  in  his 
name  for  some  temporary  purpose,  and  then  refuse  to  recon- 
▼ey  on  the  ground  of  the  absence  of  a  written  acknowledg- 
ment; and  so  of  principal  and  agent,  parent  and  child,  trustee 
and  cestui  que  truety  etc. 

It  is  to  be  observed  that  the  trust  is  not  a  resulting  trusty 
properly  so  called.  The  relief  is  not  granted  merely  on  the 
ground  of  want  of  consideration.  The  fact  that  a  deed  is 
without  consideration,  or  is,  as  is  sometimes  said,  voluntary^ 
is  not  of  itself  sufficient  to  avoid  the  deed:  Viney  v.  Abbott^ 
109  Mass.  800;  Jctekaon  v.  OarMey^  16  Johns.  189;  Oreen  v. 
ThomoBj  11  Me.  821;  Laberee  v.  Carletmj  63  Id.  212;  Poe  v. 
DomeCf  48  Mo.  443.  This  is  at  least  one  of  the  things  designed 
to  be  expressed  by  section  1040  of  the  Civil  Code,  which  pro- 
vides that  ^'a  voluntary  transfer  is  an  executed  contract,  sub- 
ject to  all  the  rules  of  law  concerning  contracts  in  general, 
except  that  a  consideration  is  not  necessary  to  its  validity." 
The  want  of  consideration,  however,  is  a  fact  proper  to  be 
proved  in  connection  with  and  as  a  part  of  the  constructive 
fraud:  Shotwdl  v.  ShotweU,  24  N.  J.  Bq.  885. 

Nor  does  the  recital  of  a  consideration  stand  in  the  way  of 
the  relief.  As  is  well  known,  it  was  a  settled  rule  of  the  early 
law  that  if  no  consideration  was  expressed  or  proved,  a  use 
resulted  to  the  grantor.  To  prevent  this,  it  became  common 
to  make  the  deed  recite  a  consideration.  And  while  such 
recital  could  be  contradicted  for  collateral  purposes,  it  could 
not  be  contradicted  for  the  purpose  of  avoiding  the  deed: 
FarringUm  v.  Barr,  86  N.  H.  89;  Coles  v.  SouUbyj  21  Cal.  47; 
Rhine  v.  Ellen,  86  Id.  869;  Martin  v.  Splivalo,  69  Id.  614;  or 
for  the  purpose  of  raising  a  resulting  trust:  Ruse  v.  Mebius,  16 
Id.  866;  Oravee  v.  Oravee,  29  N.  H.  129;  Philbrooh  v.  DOano^ 
29  Me.  412,  418.  But  this  onl]^  means  that  the  recital  could 
not  be  contradicted  for  the  mere  purpose  of  showing  a  want  of 
consideration.  Where  fraud  is  charged,  the  want  of  consid- 
eration may  be  shown  in  connection  with  and  as  part  of  the 
finud.  In  cases  like  the  present,  the  confidential  relation  is 
one  circumstance,  the  parol  promise  is  another,  and  the  want 
of  consideration  is  a  third.  In  cases  of  fraud,  actual  or  con- 
itrutftive,  no  mere  form  of  words  which  the  parties  have  made 
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UBe  of  con  abut  out  inquiry  as  to  the  real  facta.  And  tliii 
from  the  necessity  of  the  case.  For,  as  has  been  pertinently 
asked,  if  parol  evidence  be  not  admissible,  how  else  can  the 
fraud  be  shown? 

The  objection  that  parol  evidence  is  not  admissible  to  con- 
tradict or  to  add  to  the  deed  is  a  distinct  ground  from  the 
statute  of  frauds:  1  Story's  Eq.  Jur.,  sec.  158.  The  admissi- 
bility of  such  evidence  is  sometimes  put  upon  the  ground  that 
it  does  not  contradict  or  add  to  the  deed.  Thus  in  HaU  v. 
Livingston^  8  Del.  Ch.  873,  the  chancellor  said  in  reference  to 
this  subject:  *'  There  is  a  well-recognized  distinction  between 
contradicting  a  deed  or  impairing  its  legal  operation,  and  rais- 
ing out  of  the  transaction  an  equity  dehors  the  deed,  binding 
the  grantee's  conscience  to  hold  the  land  for  the  real  purposes 
of  the  conveyance,  and  not  according  to  its  legal  operation, 
when  the  latter  use  of  it  would,  under  the  circumstances, 
work  fraud.  Such  an  equity  is  held  to  be  independent  of  the 
deed,  and  not  excluded  by  it  as  a  mere  conveyance  of  the 
legal  estate,  unless  there  be  in  it  some  terms  or  implication  to 
that  effect.  To  support  such  an  equity,  parol  evidence  is  ad- 
missible, not  as  contradicting  the  deed,  but  as  explanatory  of 
the  transactions  out  of  which  the  equity  arises." 

Perhaps  the  most  comprehensive  and  philosophical  expres- 
sion of  the  rule  is,  that  parol  evidence  is  admissible  to  raise  a 
trust  in  cases  of  actual  or  constructive  fraud.  But  whatever 
may  be  thought  of  the  terms  in  which  it  is  expressed,  the  rule 
itself  is  well  settled:  2  Wharton  on  Evidence,  sec.  1038;  Bige- 
low  on  Fraud,  ed.  1888,  c.  10,  sec.  8;  Reeves  v.  Bass^  39  Tex. 
631;  Church  v.  Ruland,  64  Pa.  St.  442;  Isenhool  v.  Chawber- 
lain;  59  Cal.  637. 

If  we  are  right  in  the  foregoing,  the  point  as  to  the  necessity 
of  an  acknowledgment  by  the  wife  before  a  notary  does  not 
require  serious  consideration.  The  statute  has  no  relation  to 
trusts  raised  by  parol  evidence. 

We  therefore  advise  that  the  judgment  be  reversed,  with 
directions  to  overrule  the  dexhurrer  to  the  complaint^  with 
leave  to  defendant  to  answer. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  with  directionB  to  overrule  Uie  de- 
murrer to  the  complaint,  with  leave  to  defendant  to  answer. 
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Absoluts  Vmed  on  Gsahtxb's  Obal  Fbomzsx  to  Sell  Preboses,  Ihs« 
cnABOX  MoBTOAOX,  Pat  Subflits,  ahd  RnoDWVEir  any  unaold  port  to  gran- 
tor's wife,  is  a  yalid  trust:  Clark  ▼.  Eamif,  62  Tex.  611;  50  Am.  Rep.  636. 

TBuarr  Rbsultdto  to  Pbxhoipal  nr  Lanm  Bought  bt  Aobnt  in  ms 
Own  Name:  Stm  ▼.  Hoffdm,  35  Kan.  106;  67  Am.  Bep.  146;  and  see  Ryon 
▼.  Dox,  34  K.  Y.  807;  90  Am.  Deo.  696. 

CoNSTBUomrs  Teuet,  Fraud  ae  Gbounb  iob  CtoavEKTiNq  Oonyktanob 
INTO:  Jadcnn  ▼•  CZeseAmd^  16  Mioh.  94;  90  Am.  Deo.  272,  note. 

Grantee  n  not  Aheoted  bt  Sbpabate  Dbolabation  oe  Trust  not  re- 
ferred to  in  the  deed  nor  known  to  the  grantee:  Soffen  ▼.  Rogei%  63  Wis.  86; 
40  Am.  Rep.  766. 

Parol  Svidbnob  mat  bb  iNTBOxyuoBD  to  Show  that  Fraud  was  Pbao- 
TiCED,  not  only  in  the  ezeoation  of  a  deed,  Imt  in  obtaining  the  aoknowledg- 
ment:  C€i9er  ▼.  Manawa/y^  116  P^  St.  838;  2  Am.  St.  Rep.  652. 

Resultino  Teubie  mat  bb  Eetabubbbd  bt  Parol  Etxdencb,  bat  snch 
evidence  must  be  rery  clear,  certain,  and  convincing:  AnOm  v.  Ntide^  85 
Ala.  236;  Woodwards.  Siberi,  82  Va.  441;  Parier  ▼.  Logan  Btvihen  it  Co., 
82  Id.  876;  SwOimm  ▼.  SuOkain,  86  Tenn.  876.  Bnt  resolting  tmsts  cannot 
be  created  by  pand  agreements  or  payments  of  money  made  before  or  after 
the  title  pauses,  uiless  at  that  instant  the  facts  existent  will  raise  a  tnut: 
BuObKm  ▼.  SmBfiam,  mnjpra.  Kor  will  parol  agreements  that  another  shall  be 
•  interested  in  a  purahase,  or  pand  declaraticms  by  pnrohaser  that  he  bays  for 
another,  without  an  adranoe  of  money  by  that  other,  raise  a  resolting  trost^ 
Irat  win  be  inoperative  uider  the  statnte  of  frauds:  Bkmd  ▼.  TuUei/,  60 
Aik.71. 
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AND  Company  v.  Rogers. 

ill  Colorado,  6.] 

ViEDicr  HOT  DiSTURBBD  WHXRB  Ettdekcb  18  IN  GoviuoT. — When,  ia 
an  action  to  recover  damages  for  personal  injuries  caused  by  the  employ- 
ment of  defective  appliances,  and  negligence  connected  therewith,  the 
evidence  is  conflicting,  and  the  jury  elect  to  accept  that  produced  by 
the  plaintiff,  such  election  will  not  be  questioned  on  appeaL 

liijTBR  A^fD  Servaitt— Unsafe  Appliance  —  Finding  ov  Jvbt  Coe- 
RECT.  —  Where,  in  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  a  falling  bucket  in  a  shaft,  and  caused  by  unsafe  appliances^ 
and  negligence  connected  therewith,  it  appears  that  the  bucket  in  use 
was  hoisted  and  lowered  by  means  of  a  rope,  about  eight  feet  of  the 
lower  end  of  which  was  wet  and  frozen,  and  with  great  difficulty  fastened 
to  the  bail  of  the  bucket;  that  at  the  time  of  the  accident  the  rope  was 
adjusted  and  fastened  in  the  usual  manner;  that  the  foreman  had  pre- 
viously given  instructions  to  have  the  frozen  part  of  the  rope  cut  ofi^ 
and  apparatus  substituted  so  as  to  make  the  fastening  secure;  that  im- 
mediately after  the  accident  this  was  done,  and  within  thirty-six  hours 
safe  appliances  were  in  use;  that  the  evidence  was  conflicting  as  to 
whether  a  pin  to  fasten  the  rope  to  the  bucket  was  furnished,  or  could 
have  been  ustd  if  furnished,  and  also  as  to  whether  specific  instructions 
were  given  as  to  how  the  fastening  should  be  made,  — the  jury  were 
justified  in  finding  the  appliance  unsafe,  and  that  defendant  had  knowl- 
edge of  its  condition  before  the  accident. 

OoNTRiBUTORT  Neolioence  —  PRESUMPTION.  —  Where,  in  an  action  for 
damages  for  personal  injury,  the  question  of  contributory  negligence  is 
lairly  submitted  to  the  jury,  it  wUl  be  presumed  that  ti&ey  considerod 
ft,  and  the  judgment  will  not  be  disturbed,  in  the  absence  of  error  in 
receiving  evidence,  or  in  charging  the  jury. 

IIastee  and  Servant  — Declarations  of  Foreman  as  Res  Gestjb.— 
Where,  in  an  action  to  recover  damages  for  personal  injury  received 
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from  tbe  nae  of  nnsafe  appliances,  it  appears  that  the  foreman  on  the 
gnmnd,  in  charge  of  the  work  and  acting  directly  in  the  line  of  his  doty, 
made  deelarations  as  to  the  nnsafe  condition  of  the  appliances  imme- 
diately or  within  half  an  hoar  after  the  aoddent^  auoh  declarations  are 
admissiWe  as  part  of  the  ret  gesta. 

Action  by  Rogers  to  recover  for  personal  injuries  received 
while  in  the  employment  of  the  appellant  company.  The  plain- 
tiff, being  a  carpenter,  was  working  at  the  bottom  of  a  shaft, 
and  his  tools  and  materials  were  lowered  to  him  by  means  of  a 
backet  worked  by  a  windlass.  This  bucket  became  unfast- 
ened from  the  rope  which  held  it,  and  descended  the  shaft, 
striking  plaintiff  about  the  head  and  legs,  injuring  bim  and 
bruising  other  parts  of  his  body.  His  injuries,  though  severe, 
did  not  prevent  him  doing  light  work  again  in  two  or  three 
weeks  after  the  accident.  He  recovered  verdict  and  judg- 
ment for  three  hundred  dollars,  and  firom  the  judgment  this 
appeal  is  taken. 

M.  B.  CarpenUr^  for  the  appellant. 

No  appearance  for  the  respondent. 

HsLM,  J.  The  ground  of  recovery  upon  which  plaintiff  be- 
low relied  was  negligence  on  the  part  of  defendant  in  not 
furnishing  and  maintaining  safe  machinery  or  appliances  for 
the  work  in  which  he  was  engaged.  The  rule  upon  this  sub- 
ject is  familiar.  It  will  be  found  sufficiently  stated  in  WeU$ 
T.  Coey  9  Col.  169. 

As  to  the  defective  condition  of  the  appliance  in  use,  and 
the  negligence  of  defendant  in  connection  therewith,  the  evi- 
dence is  conflicting.  The  witnesses  upon  this  question  offered 
by  the  respective  parties  are  about  equal  in  number,  and 
where  conflicts  occur  the  jury  undoubtedly  accepted  the  tes- 
timony of  those  produced  by  plaintiff.  Such  election  of  the 
jury  will  not  be  questioned  by  us. 

Bearing  this  in  mind,  we  turn  to  the  testimony,  and  find 
that  the  bucket  supplied  was  large,  being  the  half  of  a  barrel 
which  had  been  sawed  in  two  in  the  middle;  that  it  was  de- 
tached from  the  rope  when  hoisted,  and  reattached  upon  lower- 
ing; that  about  eight  feet  of  the  lower  end  of  the  rope  in  use 
had  been  wet,  and  was  frozen  stiff,  so  that  it  could  with  great 
difficulty  be  fastened  to  the  bail  of  the  bucket;  that  this  rope 
^  was  adjusted  at  the  time  of  the  accident  in  the  usual  manner, 
'  that  is,  in  the  way  the  men  were  in  the  habit  of  making  the 
fastening.    There  is  conflict  as  to  whether  a  "  pin  "  was  fur- 
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nished,  and  as  to  whether  the  frozen  rope  could  have  been 
passed  through  the  loop  in  the  bail  so  as  to  use  a  pin,  had 
there  been  one;  also  as  to  whether  specific  orders  were  given 
concerning  the  manner  of  fastening  the  rope  to  the  bail.  It 
nppears  that  the  foreman  had  previously  given  instructions  to 
have  the  frozen  part  of  the  rope  cut  off,  and  apparatus  sub- 
stituted so  as  to  make  the  connection  more  secure;  likewiso 
that,  immediately  after  the  accident,  this  was  done  by  mak- 
ing a  knot,  the  frozen  end  being  removed,  and  the  foreman  re- 
marking that  "in  the  morning  he  would  have  it  fixed  safe." 
Within  thirty-six  hours  a  chain  with  an  open  link  and  proper 
accessories  were  furnished  and  in  use.  We  think  the  jury 
were  justified  in  finding  the  appliance  in  question  unsafe;  also 
that  defendant  had  knowledge  of  its  condition  at  least  two 
weeks  before  the  accident.  We  cannot  say  that  the  jury 
should  have  charged  plaintiff  with  contributory  negligence. 
This  question  was  fairly  submitted  to  them,  and  we  must  pre- 
sume that  they  considered  it.  Therefore,  unless,  error  was 
committed  in  receiving  evidence  or  in  charging  the  jury^  the 
judgment  should  not  be  disturbed. 

But  it  is  argued  by  counsel  for  appellant  that  there  was  er- 
ror in  admitting  proof  of  the  foreman's  declaration  as  to  the 
unsafe  condition  of  the  connecting  appliance  furnished.  No 
doubt  exists  about  the  making  of  the  statement,  for  the  fore- 
man admits  it.  Counsel's  position  is,  that,  being  made  after 
the  injury,  it  s)iould  have  been  regarded  as  hearsay,  and  re- 
jected. According  to  the  testimony  of  one  witness,  the  declara- 
tion was  made  about  thirty  minutes  after  plaintiff  was  hurt; 
another  witness  declares  that  it  was  made  "just  after  the  ac- 
cident," but  admits  on  cross-examination  that  it  might  have 
been  "half  an  hour  after";  while  the  foreman  himself,  who 
was  defendant's  witness,  says  it  was  "immediately  after  the 
accident."  The  foreman  was  defendant's  agent  in  charge  of 
the  mine,  and  was  upon  the  ground  when  plaintiff  was  injured. 
He  proceeded  at  once  to  the  shaft,  and  directed  the  employees 
to  fix  the  appliance  in  question.  His  remark  was  called  forth 
by  the  accident,  and  was  uttered  while  giving  instructions 
with  reference  to  that  which  plaintiff  claims  was  its  cause. 
His  good  faith  towards  defendant,  and  devotion  to  its  interests 
are  unquestioned.  His  purpose  in  the  changes  ordered  was 
undoubtedly  to  remove  danger  and  prevent  repetitions  of 
similar  injuries  in  the  future.  He  was  acting  directly  in  the 
line  of  his  duty,  and  for  the  time  being  stood  in  the  shoes  of 
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his  principal.  The  main  facts  under  investigation  by  the  jury 
upon  the  trial  were  the  accident  and  its  cause.  The  declara- 
tion in  question  was  not  an  idle  statement,  wholly  discon- 
nected from  the  principal  fact.  It  tended  to  throw  light  upon 
the  circumstances  attending  the  injury,  including  the  cause 
thereof,  and  to  illustrate  its  character.  We  shall  hold  that 
there  was  no  abuse  of  the  "sound  discretion"  lodged  with  the 
court  in  admitting  it  as  part  of  the  res  gesUs, 

It  is  not  necessary  to  discuss  the  specific  assignments  of  er- 
ror relating  to  the  charge.  Each  of  defendant's  instructions 
refused  was  defective  in  one  or  more  important  particulars, 
and  should  not  have  been  given.  Considered  as  a  whole,  the 
charge  is  not  obnoxious  to  the  objections  urged  in  argument. 
The  judgment  is  affirmed. 

VXBDIOr    WILL    HOT    BS    DdTUBBSD  WHERB    EVI0KKOX   18    Ck>NFLICTINO: 

WUooxmm  ▼.  Burton^  27  Cal.  228;  S7  Am.  Deo.  6S,  note;  Van  Du$m  v.  Star 
He  Co,,  36  CaL  571;  96  Am.  Deo.  209;  8t  Louie  etc  R,  /?.  Co.  v.  Terhune,  60 
DL  161;  99  Am.  Dee.  604;  ConOnenial  Life  Iru.  Co.  v.  Tonng,  113  Ind.  159; 
8  Am.  St  Bep.  630;  Colbm  v.  Shaffer,  23  Neb.  724;  Clarle  v.  Chicago  etc 
E.  R.  Co,,  23  Id.  613. 

Dmr  ov  Mastbb  to  Fubnzsh  Safb  Affliancis:  Subridge  y.  Misaouri  etc, 
R.  R.  Co,,  94  Mo.  468;  4  Am.  St.  Rep.  392,  and  note  395;  WuoUlla  v.  Lum- 
ber Co.,  37  Minn.  153;  6  Am.  St  Bep.  832,  and  note  836;  St.  Louis  etc.  R.  R. 
Co.  T,  Irwin,  37  Ean.  701;  1  Aul  St.  Rep.  266,  and  note  274;  Moynihan  v. 
HUIb  Co.,  146  MasB.  586;  4  Am.  St  Rep.  348;  Atehinaon  etc,  R*y  Co.  v.  McKee, 
37  Kan.  592;  LUOe  Rockete.  Ify  Co.  ▼.  LeoereU,  48  Ark.  333;  3  Am.  St.  Rep. 
230,  and  note  2i0;  P.  A  R.  I^y  Co.  ▼.  Hughes,  119  Pa.  St.  301. 

DscLABnovs,  WHBN  Adiossiblb  a8  Pabt  of  thx  Res  Gestje:  People  v. 
Vermm,  35  Cal.  49;  95  Am.  Dec  49,  and  extended  note;  McDoweU  ▼.  Oold- 
§mM,  6  Md.  319;  61  Am.  Dec  305;  Frink  v.  Coe,  4  G.  Greene,  555;  61  Am. 
Bee.  141;  Simon  ▼.  Mamdng,  99  N.  C.  327;  Hamilton  v.  State,  10  Am.  Rep. 
22,  and  note  28;  Stockman  v.  StaU,  24  Tex.  App.  387;  5  Am.  St.  Rep.  894, 
and  note  896;  Little  Rock  et/c  R^y  Co,  r.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep. 
230,  and  note  240;  when  admiuible  in  snit  for  injuries  from  use  of  dofeotive 
uadiinery:  AtdUmm  etc  R'y  Co,  r.  Sadler,  38  Kan.  128;  5  Am.  St  Rep.  729. 
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Adams  v.  Schiffer. 

[11  GOLOBADO,  15.] 

MiSREpRXSBNTATioK  TO  AvoiD  Ck>iiTaACT  must  be  the  ^roziinAte  and  immo- 
diafce  oaoBO  of  the  transaotion.  It  ia  not  enoaj^  that  it  may  have  re- 
motely or  indirectly  contributed  to  the  transaction,  or  may  have  aapplied 
a  motive  to  the  other  party  to  enter  into  it.  The  repreaentation  most 
be  the  very  ground  on  which  the  transaction  has  taken  place. 

Fraud  must  Relate  to  Facts  then  Exismio,  or  which  had  previoosly 
existed;  hence  non-perforniance  of  a  pronuse  made  in  the  course  of  ne- 
gotiations is  not  of  itself  fraud  or  evidence  of  fraud,  and  the  fact  that 
a  party  has  been  defrauded  by  subsequent  transactions  cannot  operate  to 
a£fecfe  or  invalidate  a  prior  independent  contract  made^  entered  into,  and 
executed  for  a  good  and  valuable  consideration. 

DcTRBSs  or  UooDS.  —  Where  Partt  has  Posssssioif  or  oontrolof  the  prop- 
erty of  another,  and  refuses  to  surrender  it  to  the  control  and  use  of  the 
owner  except  upon  compliance  with  an  unlawful  demand,  a  contract 
made  or  money  paid  by  the  owner  under  such  circumstances,  to  emanci- 
pate the  property,  is  to  be  regarded  as  made  under  compulsion  and 
duress. 

Duress.  —  Refusal  on  Demand  to  pay  a  debt  that  is  due^  thereby  forcing 
the  creditor  to  receipt  in  full  for  only  a  partial  payment^  does  not  con- 
stitute duress,  if  the  debtor  has  done  nothing  unlawful  to  cause  the 
financial  embarrassment  which  compelled  him  to  submit  to  the  extor- 
tion. 

Duress  of  Property.  —  Uin>ER  an  Agreement  to  convey  a  perfect  title 
to  certain  property,  the  grantor  gave  a  quitclaim  deed,  which  the 
grantee  accepted;  an  unfounded  claim  to  the  same  property  was  then 
made  by  a  third  party,  and  voluntarily  bought  up  by  such  grantee.  At 
this  time  the  grantor  was  a  depositor  in  the  grantee's  bank,  and  the  lat- 
ter, by  refusing  to  honor  his  checks,  compelled  him,  in  a  settlement  be- 
tween them,  to  pay  part  of  the  money  paid  to  such  third  party  by  the* 
grantee,  thus  causing  what  constitutes  a  duress  of  the  grantor's  prop- 
erty, and  making  the  settlement  void,  because  the  acceptance  of  the 
quitclaim  deed  by  the  grantee  was  a  waiver  of  a  covenant  against  en- 
cumbrances, and  all  right  to  repayment  of  any  part  of  the  sum  paid 
such  third  party. 

Banks.  —  Monet  Deposited  in  Bank  in  the  ordinary  way  is  money 
loaned  to  the  bank,  with  the  superadded  obligation  that  it  is  to  be  paid 
when  demanded  by  check. 

Action  for  an  accounting.  The  contract  of  January  24, 
1881,  mentioned  in  the  opinion,  is  in  substance  as  follows: 
Adams  agreed  to  sell  to  Schiffer  an  undivided  one-half  inter- 
est in  the  mining  property  known  as  Summit  lode  and  mill- 
site,  which  he  agreed  to  relocate  under  the  name  of  Aztec  lode 
and  mill-site,  if  advisable  so  to  do,  and  that  the  terms  of  this 
agreement  should  apply  equally  to  either  name.  The  consid- 
eration named  was  three  thousand  five  hundred  dollars,  of 
which  fifteen  hundred  dollars  was  to  be  paid  in  cash  at  once, 
and  the  other  two  thousand  dollars  when   Adams  executed 
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and  delivered  to  SchiflTer  good  and  sufficient  deed  and  title  to 
the  property;  that  when  the  whole  property  shall  be  sold  by 
consent  for  forty  thousand  dollars,  or  when  Schiffer's  interest 
shall  sell  for  twenty  thousand  dollars,  he  wiU  at  once  pay 
Adams  six  thousand  dollars,  Bchififer  to  furnish  five  thousand 
dollars  as  needed  to  work  and  develop  the  property,  said  five 
thousand  dollars  to  be  repaid  out  of  any  proceeds  arising  from 
the  property  in  any  manner.    In  the  March  following  said 
contract,  Adams  sold  to  one  Forsch  one  eighth  of  «his  re- 
maining interest  in  said  property  for  two  thousand  five  hun- 
dred  dollars,  two  hundred  and  fifty  dollars  paid  down,  the 
remaining  two  thousand  two  hundred  and  fifty  dollars  to  be 
paid  on  or  before  June  1,  1881,  or  as  soon  thereafter  as  perfect 
title  deed  could  be  given,  to  consist  of  good  warranty  deed,  or 
duplicate  receipt  for  a  United  States  patent  to  said  property. 
On  June  15, 1881,  Adams  gave  Schifier  a  quitclaim  deed  for 
a  half-interest  in  the  property,  under  the  name  of  Aztec,  and 
received  the  remainder  of  the  purchase-money,  two  thousand 
dollars.    Adams  tendered  Schifier,  as  representing  Forsch,  at 
the  same  time^  a  deed  for  the  interest  sold  him  in  March. 
Schifier  refused  to  receive  the  deed  and  pay  the  remainder  of 
the  purchase-money,  two  thousand  two  hundred  and  fifty  dol- 
lars, claiming  fraud  on  the  part  of  Adams,  which  the  latter 
denied.    Schifier  ofiered  to  receive  the  deed,  and  pay  one 
thousand  seven  hundred  and  fifty  dollars  for  a  receipt  in  full 
of  the  remaining  purchase-money.    Adams  finally  accepted, 
took  the  money,  and  delivered  the  deed.    On  this  transactioni 
Adams  claims  five  hundred  dollars  as  the  remainder  of  the 
unpaid  purchase-money.    On  October  18, 1881,  Adams  agreed 
to  sell  to  Schifier,  and  to  convey  to  him,  by  good  and  sufficient 
deed,  his  remaining  interest  in  the  property  for  twenty-five 
thousand  dollars,  to  be  deposited  in  Bio  Grande  County  Bank 
to  his  credit  on  or  before  November  16, 1881.    Adams  went  to 
New  York,  in  response  to  a  telegram  from  Schifi^er,  for  the  pur- 
pose of  closing  a  sale  of  the  property,  and  on  November  17, 
1881,  sold  and  conveyed  his  remaining  interest  in  the  prop- 
erty to  one  Stem,  by  quitclaim  deed,  for  fifteen  thousand  five 
hundred  dollars,  which  sum  Schifier,  who  negotiated  the  sale, 
represented  to  Adams  as  all  he  could  get.    Adams  was  reluc- 
tant to  seU  for  that  sum,  which  was  paid  to  Schifier  by  Stern, 
Schifier,  before  paying  it  to  Adams,  insisting  that  the  latter 
should  pay  him  his  share  of  money  advanced  by  him  to  work 
and  develop  the  mine,  amounting  to  six  thousand  eight  hun- 
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dred  dollara.  Adams  was  willing  to  pay  his  share  of  the 
money  00  advanced  over  five  thousand  dollars,  hut  insisted 
that  under  their  agreement  Schiffer  was  to  advance  five  thou- 
sand dollars  for  such  purpose,  and  to  be  reimbursed  out  of  the 
proceeds  arising  from  working  the  mine.  Schiffer  insisted 
that  his  reimbursement  was  to  come  out  of  the  proceeds  of  the 
mine,  arising  from  whatever  source.  Adams  finally  acceded 
to  Schiffer's  terms,  delivered  the  deed,  and  accepted  the  fifteen 
thousand  five  hundred  dollars,  lees  the  amotmt  claimed  by 
Schiffer  for  working  and  developing  the  mine.  On  this  trans- 
action Adams  claims  two  thousand  nine  hundred  dollars. 
In  March,  1882,  R.  0.  Adams,  son  of  the  complainant  Adams, 
set  up  claim  of  title  to  the  property  sold  by  his  father,  and 
entered  protest  against  the  issuance  of  patent  to  him  therefor. 
The  facts  and  result  of  this  transaction,  together  with  all  other 
necessary  facts  to  a  correct  understanding  of  the  opinion,  will 
be  found  therein. 

Hugh  BuOer^  F.  D.  W.  Fouley,  and  Frank  Baylor,  for  the 
plaintiff  in  error. 

Markham^  Patterson^  and  ThomoB,  for  the  defendant  in  error. 

Elbert,  J.  The  complainant,  Adams,  prays  for  an  account, 
and  for  a  reconveyance  of  the  Aztec  mine  and  Aztec  mill-site. 
We  consider  first  the  case  made  on  the  pleadings  and  evidenoe 
against  the  defendant  Schiffer.  The  complainant  alleges  that 
he  was  the  owner  of  the  mining  property  in  question;  that  it 
was  of  great  value;  that  the  defendant  Schiffer  knew  this,  and 
desired  to  purchase  an  interest  in  it;  that  the  complainant  was 
embarrassed  financially,  and  unable  to  work  the  mine  advan- 
tageously; that  the  ^  defendant  was  possessed  of  considerable 
money  and  property,  and  claimed  to  have  a  considerable  ac- 
quaintance and  influence  among  moneyed  men  in  the  city  of 
New  York;  that  if  he  could  acquire  an  undivided  one-half  in- 
terest in  the  property,  he  would  assist  in  opening  and  develop- 
ing the  property,  and  in  that  manner  greatly  enhance  and 
increase  the  value  of  the  remaining  half  of  the  property  re- 
tained by  the  complainant;  that  by  the  aid  and  influence  of 
the  defendant  among  his  moneyed  friends  and  acquaintances 
in  New  York,  after  said  property  had  been  opened  and  devel- 
oped, he  could  sell  the  remaining  half-interest  in  said  prop- 
erty, or  some  portion  thereof,  for  a  very  large  sum  of  money, 
BO  that  the  complainant  could  in  a  short  time  realize  a  fortune 
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in  ready  money  by  the  sale  thereor';  that  the  plaintiff,  be- 
lieving and  relying  upon  said  representations,  made  with  the 
said  Schiffer  the  contract  of  sale  of  January  24,  1881.  With 
respect  to  this  contract  of  sale  there  is  no  allegation  of  fraud- 
ulent representations.  The  only  allegation  which  we  find  in 
the  bill  is  in  the  fourteenth  paragraph,  and  is  one  of  fraudu- 
lent intent,  namely,  that  the  defendant  *' entered  into  said 
contract  with  the  intent  to  deceive  and  defraud  plaintiff." 

The  theory  upon  which  plaintiff  seeks  to  recover  is  thus 
more  fully  stated  by  his  counsel:  "The  primary  purpose  is 
made  plain  by  the  after  conduct  of  the  defendant  Schiffer. 
That  he  has  oppressed,  coerced,  and  impoverished  plaintiff  at 
every  turn  throughout  the  whole  transaction,  after  his  pur- 
chase of  one-half  interest,  cannot  be  denied;  and  from  this 
conduct  the  inference  appears  to  us  to  be  irresistible  that  the 
defendant  Schiffer  made  the  original  purchase  of  the  half-in- 
terest for  the  purpose  of  getting  a  hold  upon  the  property,  and 
enabling  himself  to  practice  the  wrongs  and  oppressions  which 
he  has  practiced  upon  the  plaintiff.  From  this,  and  what 
Schiffer  did  in  the  end,  the  conclusion  cannot  be  escaped  that 
he  made  the  promise  to  use  his  influence  with  his  friends  to 
Bell  plaintiff's  remaining  interest,  and  to  pay  plaintiff  the  six 
thousand  dollars,  with  the  fraudulent  intent  not  to  keep  the 
one  or  to  perform  the  other;  with  the  purpose  not  to  carry 
out  the  arrangement,  but  to  make  use  of  the  situation  which 
he  would  gain  through  the  arrangement  to  get  the  title  to  the 
property  in  the  end,  in  exact  accordance  with  what  he  has 
shown  by  the  evidence  to  have  accomplished  through  coercion, 
intimidation,  and  duress."  The  defendant  Schiffer's  repre- 
sentations as  to  his  influence  in  New  York,  and  his  ability  to 
sell,  were  general.  He  did  not  undertake  to  sell  at  any  sum, 
muvh  less  for  any  definite  sum.  He  engaged  to  expend  a 
certain  sum  in  developing  the  mine;  this  he  did.  His  de- 
mand for  reimbursement  will  be  hereafter  considered.  It 
does  not  appear  that  his  representations  respecting  his  influ- 
ence were  false,  or  that  he  failed  to  make  the  promised  effort 
to  sell.  He  did  effect  a  sale  of  the  remaining  interest  of  the 
complainant  at  figures  which  the  complainant  voluntarily 
accepted,  although  the  price  did  not  meet  his  expectations. 
There  is  no  evidence  that  Schiffer  could  have  sold  the  prop- 
erty for  a  larger  sum,  or  that  he  did  not  make  due  effort  to 
that  end.  Had  his  representations,  however,  been  false,  and 
had  he  failed  to  effect  a  sale,  it  would  not  have  necessarily 
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been  a  ground  for  the  relief  asked.  ^'A  misrepresentation 
goes  for  nothing,  unless  it  is  a  proximate  and  immediate 
cause  of  the  transaction.  It  is  not  enough  that  it  may  have 
remotely  or  indirectly  contributed  to  the  transaction,  or  may 
have  supplied  a  motive  to  the  other  party  to  enter  into  it 
The  representation  must  be  the  very  ground  on  which  the 
transaction  has  taken  place":  Kerr  on  Fraud  and  Misrepre- 
sentation, 84;  Larimer  County  Land  Improvement  Co,  v.  Cowan^ 
6  Col.  824.  While  Schiffer's  representations  as  to  his  influ- 
ence in  making  the  sale  may  have  been  a  motive  influencing 
the  complainant  in  making  the  contract  of  January  24th,  it 
cannot  be  said,  in  view  of  the  conflicting  testimony,  that  it 
definitely  formed  a  part  of  the  consideration,  or  that  it  was 
the  proximate  and  immediate  cause  of  the  transaction.  The 
distinct  allegation  of  the  biU,  however,  is,  that  in  entering  into 
this  contract  of  the  24th  of  January  there  was  upon  the  part 
of  the  defendant  Schiffer  an  intention  to  defraud,  —  not  an 
intention  to  defraud  in  the  transaction  of  that  date,  but  an 
intention  to  defraud  thereafter,  as  explained  by  counsel,  in 
future  dealings  with  the  property.  It  is  claimed  by  the  coun- 
sel for  the  complainant  that  this  intention  was  pursued  and 
consummated  by  the  sale  to  Forsch  in  March,  the  settlement 
in  respect  thereto  of  the  15th  of  June,  the  subsequent  sale  of 
all  the  complainant's  remaining  interest  to  Stem  on  the  17th 
of  November,  the  settlement  of  that  date  with  respect  to  the 
money  advanced  by  the  defendant  Schififer  for  working  and 
developing  the  mine,  and  the  subsequent  and  final  settlement 
of  August  1,  1882.  With  respect  to  this  proposition,  we  think 
it  is  sufficient  to  say  that  the  mere  intent  upon  the  part  of  the 
defendant  Schififer  to  defraud  the  complainant  in  some  future 
transaction  could  not  afifect  their  contract  of  the  24thof  Janu* 
ary,  which  was  otherwise  tmimpeachable. 

These  subsequent  transactions  which  we  have  mentioned 
must  stand  each  upon  its  own  merits.  If  the  complainant 
was  defrauded  by  any  one  or  all  of  them,  it  cannot  operate  to 
afifect  or  invalidate  a  prior,  independent  contract,  made,  en- 
tered into,  and  executed  for  a  good  and  valuable  considera- 
tion. A  fraud  must  relate  to  facts  then  existing,  or  which 
had  previously  existed;  hence  non-performance  of  a  promise 
made  in  the  course  of  negotiations  is  not  of  itself  either  a 
fraud  or  the  evidence  of  a  fraud:  Cooley  on  Torts,  474-486. 
It  is  true,  this  rule  does  not  obtain  in  a  class  of  cases  where 
the  promise  is  the  device  resorted  to  to  accomplish  the  fraud, 
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as  where  one  buys  property,  real  or  personaly  with  the  existing 
intention  not  to  pay  for  it:  Id.  487;  Dowd  y.  TuekeVy  41  Conn. 
203;  Daw  v.  Sanhifrn^  3  Allen,  182;  Richardson  v.  Adams,  10 
Yerg.  273;  Gross  v.  McKeSj  63  Miss.  638.  It  is  difficult  to 
bring  the  case  at  bar  within  this  class  of  cases.  The  deferred 
payment  of  two  thousand  dollars  was  paid  by  Schiffer  when 
due.  The  subsequent  wrongful  demand  to  be  released  from 
the  contingent  payment  of  the  six  thousand  dollars,  like  a 
fiulure  to  pay,  is  not  of  itself  evidence  of  an  original  fraudu- 
lent intent.  Taken  in  connection  with  his  entire  conduct  in 
his  dealings  with  the  plaintiff,  it  is  perhaps  cumulative  evi- 
dence that  the  defendant  was  a  hard  and  exacting  dealer;  but 
to  treat  it,  even  when  thus  supported,  as  evidence  of  an  origi- 
nal fraudulent  intent  sufficient  to  invalidate  the  several  con- 
tracts between  the  plaintiff  and  defendant  of  a  year  and 
eighteen  months  before,  would  be  to  place  the  validity  of  con- 
tracts  and  conveyances  upon  very  uncertain  grounds.  We 
are  of  the  opinion,  therefore,  that  the  complainant  is  not  en- 
titled, as  against  the  defendant  Schiffer,  to  reconveyance  of 
ttie  one-half  interest  sold  to  him.  Still  less  is  the  complain- 
ant entitled  to  this  relief  as  against  the  defendants  -Forsch 
and  Stem.  There  is  no  evidence  to  support  the  allegation  of 
conspiracy  between  them  and  the  defendant  Schiffer,  or  to 
show  that  they  were  other  than  innocent  and  bona  fide  pur- 
chasers. 

We  now  proceed  to  the  consideration  of  the  three  several 
settlements  made  by  the  complainant  and  defendant,  of  the 
16th  of  June  and  of  the  17th  of  November,  1881,  and  of  the 
1st  of  August,  1882,  with  respect  to  which  the  complainant 
demands  relief  upon  the  ground  that  they  were  made  under 
duress  of  goods.  Contracts  made  and  money  paid  under  du- 
rees  of  goods  have  been  held,  the  former  void  and  the  latter 
recoverable,  in  many  well-considered  cases  both  in  England 
and  America.  The  decisions  are  not  uniform  in  their  expres- 
sion of  the  law,  but  they  all  rest  upon  the  proposition  that  the 
duress  of  property  was  such  as  to  render  the  contract  or  pay- 
ment involuntary.  It  seems  to  be  well  settled  that  where  a 
party  has  possession  or  control  of  the  property  of  another,  and 
refuses  to  surrender  it  to  the  control  and  use  of  the  owner, 
except  upon  compliance  with  an  unlawful  demand,  a  contract 
made  or  money  paid  by  the  owner  under  such  circumstances, 
to  emancipate  the  property,  is  to  be  regarded  as  made  under 
compulsion.    The  case  of  AsUey  v.  Reynolds^  2  Strange,  915, 
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is  regarded  as  the  leading  English  case.  There  a  pawnbroker 
refused  to  deliver  goods  pawned,  except  upon  payment  of  ex- 
cessive interest.  The  owner  having  paid  this  to  obtain  pos- 
session of  his  property,  he  was  allowed  to  recover  back  the 
excess:  See  also  Smith  v.  Bromley^  2  Doug.  696.  The  refusal 
of  common  carriers  to  deliver  goods  without  payment  of  ex- 
cessive charges  has  given  rise  to  numerous  cases  in  which  the 
principle  has  been  applied:  Aghmole  v.  Wainwrighi^  2  Q.  B. 
837;  Harmony  v.  Binghamj  12  N.  Y.  99;  62  Am.  Dec.  142; 
TuU  V.  Ide,  8  Blatchf.  249;  Beekwith  v.  FriMe,  82  Vt  659. 
The  exaction  of  illegal  taxes  and  tolls  constitutes  another 
class  of  cases  in  which  recovery  has  been  allowed  upon  the 
same  principles:  Briggs  v.  LewisUmf  29  Me.  472;  Chrim  v. 
School  Dittficty  67  Pa.  St  483;  Prestm  v.  BosUm,  12  Pick.  14; 
EUiott  V.  SwariwouJt^  10  Pet.  188;  Rijley  v.  0«bton,  9  Johns. 
201;  6  Am.  Dec.  271;  Chaw  v.  Dwinalj  7  Me.  184;  20  Am. 
Dec.  852;  Amesbury  etc.  Mfg,  Co.  v.  Amedmryj  17  Mass. 
461.  So,  too,  where  the  duress  has  been  by  means  of  legal 
process,  money  paid  to  release  property  so  held  is  recoverable: 
Spaids  V.  Barrett,  57  111.  289;  11  Am.  Rep.  10;  Crawford  v. 
Cato,  22  Ga.  594;  CoUins  v.  Weetbury,  2  Bay,  211;  1  Am.  Rep. 
643;  Chandler  v.  Sanger,  114  Mass.  864;  Bank  v.  WathinSy  21 
Mich.  488.  Money  wrongfully  exacted  by  a  corporation  as  a 
condition  precedent  to  a  transfer  of  stock  was  held  recover- 
able in  the  case  of  Bates  v.  Insurance  Co.,  8  Johns.  Cas.  288. 
Illegal  commissions  demanded  and  paid  to  secure  the  surren- 
der  of  bonds  were  held  recoverable  in  the  case  of  Scholey  v. 
Mumfordy  60  N.  Y.  498.  Money  paid  in  order  to  obtain  a 
transfer  of  patents  wrongfully  withheld  was  held  recoverable 
in  the  case  of  White  v.  Heylman,  84  Pa.  St  142.  In  the  case 
of  Vyns  V.  OUnny  41  Mich.  112,  the  duress  consisted  in  an 
unlawful  interference  by  defendant  between  the  plaintiff  and 
other  debtors,  by  means  of  which  he  had  stopped  the  payment 
to  plaintiff  of  sums  due  him  from  such  other  debtors. 

Mr.  Greenleaf  states  the  general  doctrine  thus:  "  Under  this 
count  \indebii4Uue  aeeumpeit']  the  plaintiff  may  recover  back 
money  found  to  have  been  obtained  from  him  by  duress,  ex- 
tortion, imposition,  or  taking  an  undue  advantage  of  his  filitu- 
ation,  or  otherwise  involuntarily  and  wrongfully  paid,  as  by 
demand  of  illegal  fees,  or  claims,  tolls,  duties,  taxes,  usury, 
and  the  like,  where  goods  or  the  person  were  detained  until 
the  money  has  been  paid":  2  Greenl.  Ev.,  sec.  121.  Mr. 
Cooley  says:  ''  Duress  of  goods  consists  in  seizing  by  force,  or 
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withholdiDg  from  the  party  entitled  to  it,  the  poeseesion  of 
personal  property,  and  extorting  something  as  the  condition 
for  its  release,  or  in  demanding  and  taking  personal  property 
under  color  of  legal  authority,  which  in  fact  is  either  void,  or 
for  some  other  reason  does  not  justify  the  demand  ":  Cooley 
on  Torts,  507.  What  shall  constitute  duress  of  goods,  as  a 
question  of  fact,  is  often  difficult  to  determine,  and  in  its  de- 
termination we  are  constantly  confronted  with  the  maxim. 
Volenti  nonJU  injuria^ — '*  an  injury  cannot  be  done  to  a  willing 
person.'^  Or,  as  more  pointedly  put,  '4f  a  person  consent  to  a 
wrong  he  cannot  complain." 

Counsel  for  complainant  insist  upon  the  aj^lication  of  the 
principle  of  duress  of  goods  to  the  three  several  and  separate 
transactions  between  the  complainant  and  defendant,  which 
we  have  mentioned  under  their  respective  dates.  As  to  the 
settlement  of  June  15th,  respecting  the  Forsch  sale,  the  prin- 
ciple involved  has  no  applicability.  Schiffer,  as  the  agent  of 
Forsch,  charging  Adams  with  certain  false  representations,  re- 
fused to  pay  him  the  contract  price  for  the  interest  sold  by 
Adams  to  Forsch,  whether  justly  or  not  we  need  not  inquire. 
Adams  was  entirely  free  to  accept  or  reject  the  smaller  sum 
ofibred  by  Schififer  by  way  of  compromise.  He  says:  ''I 
wanted  the  money,  and  he  would  not  pay  more,  and  I  took  it 

rather  than  lose  ttie  sale Refusal  oh  demand  to  pay  a 

debt  that  is  due,  thereby  forcing  the  creditor  to  receipt  in  full 
for  only  a  partial  payment,  does  not  constitute  duress,  if  the 
debtor  has  done  nothing  unlawful  to  cause  the  financial  em- 
barrassment which  compelled  him  to  submit  to  the  extortion": 
HacJdey  v.  Headley^  45  Mich.  576.  The  evidence  discloses  no 
ground  for  saying  that  Adams,  at  the  time,  was  financially 
embarrassed  in  any  special  or  extraordinary  manner,  or,  if  he 
was,  that  Schiffer  was  in  any  way  the  cause  of  his  financial 
embarrassment. 

Nor  can  the  settlement  of  the  17th  of  November  be  regarded 
as  made  under  duress  of  goods.  It  is  true  that  Schiffer  claimed 
that  Adams  should  reimburse  him,  or  secure  to  him  what  he 
claimed  as  Adams's  share  of  the  money  expended  in  the  de- 
velopment of  the  mine,  and  this  doubtless  with  a  view  of  in- 
ducing Adams  to  accept  the  fifteen  thousand  five  hundred 
dollars  offered  by  Stem  for  Adams's  remaining  interest  in  the 
mine.  Schiffer  was  doubtless  pushing  him,  but  it  was  Adams's 
duty  to  resist  if  the  demand  made  by  Schiffer  was  uigust  He 
was  entirely  firee  to  refuse  either  to  make  the  sale  to  Stem  or 
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to  secure  Schiffer'a  claim  upon  the  mine.    Schifibr  had  no 
control  or  possession  of  Adams's  property. 

The  claim  for  reimbursement  was  made,  according  to 
Adams's  testimony,  pending  negotiations  for  the  sale  to 
Stern,  and  with  a  view,  as  he  says,  of  coercing  a  sale. 
Upon  Adams  refusing  to  make  the  sale  to  Stem  for  the  sum 
offered,  he  says:  "We  figured  up  this  thing  that  I  owed  him 
upon  the  expenses  for  work/'  Adams  says  he  offered  him 
security  on  the  ores  to  be  taken  out  of  the  mine;  but  Schiffer 
refused,  and  wanted  security  on  Adams's  remaining  interest 
in  the  mine,  in  case  he  refused  to  sell  to  Stem.  Rather  than 
thus  place  himself  in  Schiffer's  power,  he  says  he  sold  for  fif- 
teen thousand  five  hundred  dollars.  It  is  true  that  Adams, 
in  his  testimony,  says:  "  When  he  [Schiffer]  came  to  pay  me 
he  said:  'I  am  going  to  take  out  what  you  owe  me.'  The 
deed  was  signed,  and  I  could  not  help  it."  He  does  not  say, 
however,  that  the  deed  had  passed  from  his  control  or  posses- 
sion to  that  of  Schiffer,  or  that  he  demanded  its  return  from 
Schiffer,  or  that  Schiffer  refused  to  return  it.  Moreover,  even 
on  ihis  state  of  facts,  did  they  exist,  the  question  would  still 
remain  as  to  the  lawfulness  or  the  unlawfulness  of  Schiffer's 
demand.  But  the  gist  of  Adams's  testimony  is  to  the  effect 
that  he  made  the  sale  with  the  full  understanding  that  Schif- 
fer would  demand  reimbursement  out  of  the  proceeds  of  the 
sale  of  an  amount " figured  up"  and  ascertained  before  the 
sale.  That  he  yielded  to  the  pressure  brought  to  bear  by 
Schiffer  because  he  needed  the  money,  is  no  ground  for  holding 
either  the  sale  or  the  settlement  vcud.  Sales  and  compromises 
and  contracts  under  stress  of  pecuniary  needs  are  of  daily 
occurrence;  and  if  such  stress  is  to  affect  their  validity,  '^no 
one,"  in  the  language  of  Justice  Cooley,  ''could  well  know 
when  ho  would  be  safe  in  dealing  on  the  ordinary  terms  of 
negotiation  with  a  party  who  professed  to  be  in  great  need": 
Hockley  v.  Headleyy  45  Mich.  577. 

The  evidence  touching  the  settlement  of  the  let  of  August 
following  presents  a  much  closer  question.  In  the  month  of 
April  preceding,  Adams  had  been  notified  by  Schiffer  that  his 
checks  against  his  deposit  at  the  Bio  Grande  County  Bank 
would  not  thereafter  be  honored  until  the  matter  of  bis  son's 
claim  of  title  to  the  mining  property  was  settled.  The  bank 
appears  to  have  been  under  the  control  of  the  defendant  and 
his  brother,  Abraham  Schiffer,  under  the  firm  name  of  H. 
Schiffer  and  Brother.     Adams  had,  at  the  time,  about  eight 
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thousand  dollars  on  deposit  at  the  hank,  subject  to  his  check. 
After  receiying  this  notice  from  defendant,  npon  application 
by  Adams  to  the  bank  for  his  money,  Abraham  Schiffer  told 
him  he  did  n't  dare  to  let  him  have  it  without  the  consent 
of  his  brother.    The  refusal  to  let  Adams  draw  on  his  money 
at  the  bank  was  peremptory  and  absolute,  except  for  '^  enough 
to  live  on."    Thus  the  matter  stood  until  the  settlement  of  the 
Ist  of  August    In  the  mean  time  Adams  had  addressed  him- 
self to  the  matter  of  his  son's  claim  of  title  to  the  mine,  and 
had  obtained  a  deed  from  his  son  to  Schiffer,  the  consideration 
being  ten  thousand  dollars,  which  was  paid  by  the  defendant. 
He  had  also  obtained  a  deed  from  the  administrator  of  the 
estate  of  his  deceased  wife,  at  Schiffer's  request.  With  respect 
to  this  claim  of  title  of  the  son  of  Adams  there  does  not  ap- 
pear to  be  any  foundation  for  the  charge  that  father  and  son 
were  acting  in  concert  for  the  purpose  of  compelling  defendant 
Schiffer  to  pay  a  further  sum  of  money  for  the  mine.    The 
son  seems  to  have  been  undutiful,  and  beyond  the  control  or 
influence  of  the  father.    Some  time  prior  to  1874,  the  com- 
plainant had  given  the  son  what  is  called  a  bill  of  sale  of  the 
mine,  and  had  taken  back  a  power  of  attorney  to  himself, 
dated  February  19,  1874,  and  recorded  May  6,  1874.    This 
power  of  attorney  was  afterwards  revoked  by  the  son,  at  what 
date  the  record  does  not  disclose.    The  bill  of  sale  to  the 
son  was  without  consideration,  and  made  for  the  purpose  ol 
putting  the  property  beyond  the  reach  of  certain  divorce^ 
proceedings  instituted  by  the  wife  of  Adams,  but  afterward^; 
discontinued.    There  is  nothing  to  show  that  it  was  a  con- 
veyance, either  in  form  or  effect.    Schiffer  had  obtained  an' 
abstract  of  title  from  the  cotmty  clerk's  office  prior  to  his  pur- 
chase from  Adams  in  January,  1881,  and  had  full  knowledge 
of  its  condition  at  the  time  of  his  purchase.    His  contract  with 
Adams  of  the  24th  of  January,  for  the  one-half  interest,  calls 
for  a  good  and  sufficient  deed  of  conveyance,  '^  passing  to  the 
said  Schiffer  a  good  and  perfect  title  to  the  said  above-de- 
scribed property." 

On  the  16th  of  June  following,  after  Adams  had  made  his 
relocation  and  entry  of  the  mine  and  mill-site,  under  the 
name  of  the  Actec,  Adams,  in  pursuance  of  this  contract,  con- 
veyed to  Schiffer  the  one-half  interest  by  a  deed  of  quitclaim, 
without  covenants.  Schiffer  must  be  taken  to  have  accepted 
'  this  deed  as  a  full  compliance  with  and  discharge  of  the  con- 
tract of  January  24th.    Forsch's  contract  with  Adams,  of  tho 
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2l8t  of  March,  for  one^sizteenth  iDterest  in  the  miniDg  prop- 
erty,  called  for  a  "  good  warranty  deed  as  soon  as  a  duplicate 
receipt  for  patent  is  issued  from  the  United  States  land-office." 
On  the  15th  of  June,  Adams,  in  pursuance  of  his  contract, 
conveyed  to  Forach  this  one-sixteenth  interest  by  deed  of 
quitclaim,  without  covenants,  and  delivered  it  to  Schiffer  as 
Forsch's  agent.  This  also  must  be  taken  as  having  been  ac* 
ccpted  in  full  discharge  of  his  agreement  of  the  21st  of  March. 
The  conveyance  by  Adams  to  Stem,  under  the  date  of  Novem- 
ber 17th,  is  by  ordinary  deed  of  quitclaim,  but  with  the  cove- 
nant added:  "And  the  said  party  of  the  first  part,  for  the 
consideration  above  stated,  does  hereby  covenant  and  agree 
with  the  said  party  of  the  second  part  that  he  has  full  right 
and  power  to  sell  and  convey  the  said  premises,  and  that  said 
premises  are  now  free  and  clear  from  all  encumbrances,  sale, 
or  mortgage,  made  or  suffered  by  the  said  party  of  the  first 
part."  These  covenants  were  broken  at  the  time  of  the  con- 
veyance, if  broken  at  all:  Willard  on  Real  Estate,  413.  The 
covenant  of  right  to  convey  amounts  to  a  covenant  of  seisin; 
they  are  synonymous.  The  principles  and  practice  applicable 
to  the  one  apply  to  the  other:  3  Washburn  on  Real  Property, 
448;  Willard  on  Real  Estate,  415;  RickeH  v.  Snydevj  9  Wend. 
421.  There  was  no  breach  of  this  covenant,  as  at  the  time  of 
the  conveyance  Adams  was  in  possession  of  the  property  con- 
veyed,  and  had  a  right  to  convey,  within  the  meaning  of  the 
covenant:  3  Washburn  on  Real  Property,  449.  Nor  can  we 
say  that  there  was  breach  of  the  covenant  against  encum- 
brance and  sale.  An  existing,  outstanding,  paramount  title 
is  held  to  constitute  a  breach  of  the  covenant  against  encum- 
brances: 3  Id.  461;  Cornell  v.  Jackson^  3  Cush.  506.  But  the 
claim  of  title  made  by  R.  0.  Adams  does  not  appear  to  have 
been  of  any  such  substantial  character.  What  is  called  a  bill 
of  sale  to  him  from  his  father  is  not  set  forth  in  the  record. 
So  far  as  we  can  see,  his  claim  was  without  any  foundation  in 
law.  He  does  not  appear  to  have  ever  been  in  possession  of 
the  mining  property,  nor  to  have  taken  any  of  the  steps  neces- 
pary  under  the  law  to  perfect  or  preserve  title.  What  little 
evidence  we  have  on  the  subject  goes  to  show  that  the  prop- 
erty was  subject  to  relocation  by  the  complainant,  and  that 
the  title  he  gave  was  good.  Afterwards,  Adams,  on  his  own 
behalf,  and  as  attorney  in  fact  for  his  son,  R.  0.  Adams,  exe- 
cuted and  delivered  to  Schiffer  a  quitclaim  deed  for  the  entire 
property.    This  deed  is  dated  November  17, 1881,  but  is  ao* 
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knowledged  February  14, 1882,  and  was  made  in  compliance 
with  a  request  of  Schiffer  contained  in  his  letter  of  January 
22, 1882.  He  writes:  "I  had  abstracts  sent  east,  but  since  I 
am  here,  a  party  wishes  also  a  quitclaim  deed  signed  by  you, 
as  attorney  for  B.  0.  Adams,  as  it  cleans  up  all  interest  or 
pretended  interest  in  the  former  location.  I  therefore  inclose 
you  quitclaim  deed  for  you  to  sign.  Ihere  is  no  value  at- 
tached; only  matter  of  form."  This  deed  likewise  is  without 
covenants,  and  Adams  testifies  that  Schiffer,  at  the  time,  knew 
that  B.  O.  Adams  had  theretofore  revoked  his  power  of  attor- 
ney to  his  father  Schiffer  does  not  contradict  this  statement. 
In  view  of  the  facts,  we  do  not  see  that  Schiffer  had  any 
legal  ground  for  his  claim  that  Adams  was  bound  to  protect 
him  and  his  associates,  Forsch  and  Stem,  against  the  claim 
of  title  made  by  the  younger  Adams.  But  whatever  the  rights 
of  Schifier  under  the  several  contracts  and  conveyances,  he 
must  be  held  to  have  waived  them,  if  they  existed.  After 
much  dispute  in  respect  to  the  matter,  Schiffer  distinctly  an- 
nounced to  Adams  that  he  himself  was  willing  to  pay  ten 
thousand  dollars  for  a  quitclaim  deed  from  his  son.  It  was 
upon  this  reiterated  proposition  that  Adams  addressed  him- 
self to  the  work  of  securing  his  son's  deed.  He  says  in  his 
testimony:  *'Mr,  Schiffer  said:  'If  you  accomplish  a  settle- 
ment, and  he  [the  son]  will  give  me  a  quitclaim  deed,  I  will 
give  him  ten  thousand  dollars.'  I  said:  'I  don't  know  any- 
thing more  about  that  boy  than  you  do.  He  has  been  noth- 
ing to  me  for  four  years;  but  I  will  do  what  I  can.'  .... 
After  he  said  he  would  help,  I  went  to  work  with  a  determina- 
tion to  accomplish  it.  I  never  admitted  the  title  of  my  son  to 
Mr.  Schiffer.  I  went  to  work  negotiating  with  my  son  by 
letter  and  telegraph,  and  at  last  he  agreed  to  relinquish  all 
claims  to  Mr.  Schiffer  by  giving  a  quitclaim  deed  for  ten 
thousand  dollars."  There  can  be  no  doubt  upon  this  point, 
accepting  the  testimony  of  the  defendant  Schiffer  himself. 
In  the  postscript  to  his  letter  under  date  of  June  16,  1882,  he 
writes:  "You  certainly  can't  expect  me  to  pay  ten  thousand 
dollars  without  seeing  the  deeds,  and  getting  everything  satis- 
factorily arranged,  after  agreeing  to  pay  this  sum  without 
owing  a  cent  for  it;  but  I  will  not  fail  upon  my  word,  and  will 
pay  for  deeds  satisfactory  all  around,  so  there  will  be  no  more 
hereafter.  I  want  you  plainly  to  understand,  if  I  agree  to  do 
anything  I  never  fail,  except  by  accident  or  death."  ^'Q. 
What  do  you  mean  when  you  state  in  your  letter — I  have 
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forgotten  the  date  of  it — that  you  would  pay  ten  thousand 
dollars?  Did  70a  mean,  when  you  said  that,  that  Dr.  Adams 
was  to  pay  any  part  of  that  ten  thousand  dollars?  A.  I 
agreed  to  pay  ten  thousand  dollars.  Q.  Did  you  tell  Dr. 
Adams  at  that  time  that  he  was  to  pay  his  proportion 
of  that  ten  thousand  dollars?    A.  I  did  not  say  so  at  that 

time When  I  made  the  ten-thousand-dollar  proposition 

to  Dr.  Adams,  I  authorized  him  to  make  the  proposition  to 
his  son,  and  I  said  in  case  he  brought  it  about,  I  would  pay 
ten  thousand  dollars.  Q.  When  you  made  that  proposition, 
did  you  tell  him,  in  any  way,  shape,  or  manner,  that  he  would 
be  required  to  pay  any  pajt  of  that  ten  thousand  dollars? 
A.  I  did  n't.  Q.  Did  you  not  give  him  to  understand  that 
you  would  pay  that  ten  thousand  dollars  yourself  for  the  sake 
of  having  the  matter  settled?  A.  Yes;  I  told  him  I  would 
pay  it  to  have  the  matter  settled."  Again,  he  says:  ^'I  told 
Mr,  Adams  then,  in  order  to  have  this  thing  settled,  the  best 
I  would  do,  and  all  I  would  do,  was,  I  would  give  him  ten 
thousand  dollars,  although  I  don't  know  your  son,  aud  I  con- 
eider  it  your  business  to  defend  it."  After  having  obtained 
this  deed  from  his  son,  and  also  a  deed  from  the  administra- 
tor of  his  deceased  wife,  Adams  went  to  the  bank  of  defendant 
on  the  first  day  of  August,  1882,  for  the  purpose  of  settlement 
Whether  the  defendant  snatched  the  administrator's  deed 
from  the  hand  of  the  complainant  or  not  is  immaterial;  he 
admits  that  he  refused  to  return  it  to  Adams,  and  took  it  and 
put  it  on  record.  He  then  fi)r  the  first  time  tells  Adams  that 
he  was  to  reimburse  him  the  ten  thousand  dollars  paid  to  the 
son.  He  says:  "I  had  it  recorded,  and  then  I  went  back 
to  the  bank,  and  found  Mr.  Adams  there,  and  Mr.  Keyser 
[cashier]  was  there  also.  I  asked  Mr.  Keyser  how  much  was 
due  Mr.  Adams.  Mr.  Keyser  looked  up  the  books,  and  found 
between  six  thousand  three  hundred  and  six  thousand  four 
hundred  dollars,— $6,437.34.  I  told  Mr.  Adams  I  had  an 
ofiset;  '  I  have  an  ofiset  against  you  of  ten  thousand  dollars* 
that  I  paid  your  son,  which  I  had  no  business  in  the  world  to 
pay.  It  was  for  you  to  settle;  it  was  a  suit  brought  by  your 
son  against  you,  but  you  did  not  do  anything  towards  it.  I 
had  to  bear  it,  and  I  want  you  to  stand  it.'  ....  He  would  n't 
submit  to  it.  I  says,  ^I  will  tell  you  what  I  will  do,  and  that 
is  all  I  will  do;  if  you  stand  two  thousand  five  hundred  dol- 
lars out  of  this  ten  thousand,  and  release  me  from  the  pay- 
ment of  the  six  thousand  I  was  to  pay  you  according  to  our 
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contract  at  any  time  I  shall  sell  the  property  for  forty  thou- 
Band  dollars,  or  my  half  for  twenty  thousand  dollars,  we  will 
settle  right  here.'  I  says, '  If  you  ain't  satisfied  with  that  you 
can  sue,  but  that  is  the  best  I  will  da'  He  asked  me  to  put 
it  down  on  a  piece  of  paper  what  I  was  willing  to  pay.  I  says, 
'AH  right,  it  is  in  black  and  white;  we  have  some  six  thou- 
sand four  hundred  dollars  due  you;  you  take  off  two  thousand 
fire  hundred  dollars,  which  will  leave  iC  balance  of  three  thou- 
sand nine  hundred  and  some  odd  dollars,  and  you  discharge 
me  from  paying  that  six  thousand.'  It  was  all  on  a  piece  of 
paper,  and  I  think  he  took  that  paper.  He  says,  'Is  tibat  the 
best  you  will  do?'  and  I  said,  'Yes.'  He  said,  'I  will  see  you 
later,'  and  left  the  bank.  .  •  •  •  Some  time  about  two  o'clock 
Mr.  Adams  came  back  to  the  office,  and  says,  'Now,  Herman, 
let  us  settle  this  matter;  I  have  had  enough  of  this  trouble; 
I  want  my  money.'  I  told  him  that  his  money  was  ready. 
He  lodced  at  the  paper  he  had,  and  said,  'Now,  can't  you 
make  this  an  even  sum  of  four  thousand  dollars.'  I  says, 
'  No,  I  can't;  but  if  you  want  to  accept  this  you  can  do  sa' 
He  studied  a  while  and  said,  'I  suppose  I  am  satisfied  with 
it'  ....  I  went  out  and  called  Mr.  Wilson,  and  told  him 

that  we  had  settled Mr.  Wilson  went  out,  and  in  an 

hour  or  so  came  back  and  brought  the  papers  to  the  office, 

and  read  us  the  settlement  papers Mr.  Wilson  read 

both  of  them  to  Adams.  Adams  made  no  objection;  he 
signed  them.  I  gave  him  a  receipt  in  full,  and  he  accepted 
it.  That  finished  everything,  except  some  small  accounts, 
which  were  not  settled  in  that." 

The  refusal  of  Schiffer  to  allow  Adams  to  draw  on  his  money 
in  bank,  his  agreement  to  pay  ten  thousand  dollars  for  his 
son's  deed,  his  subsequent  refusal  to  pay  it  after  getting  the 
deed  in  his  possession,  and  the  demand  that  Adams  should 
pay  it,  was  a  clear  attempt  to  perpetrate  an  unmitigated  fraud. 
Adams  did  not  admit  any  title  in  his  son,  or,  if  it  existed, 
that  he  was  called  upon  to  defend  it;  nor  is  it  to  be  presumed 
that  he  ever  would  have  submitted  to  the  final  demand  made 
by  Schiffer  but  for  the  control  which  Schiffer  had  over  his 
money  on  deposit  with  the  firm  of  H.  Schiffer  and  Brother. 
Money  deposited  with  a  banker  by  a  customer  in  the  ordinary 
way  is  money  lent  to  the  bank,  with  the  superadded  obliga- 
tion that  it  is  to  be  paid  when  demanded  by  check:  Ball  on 
National  Banks,  83.  The  money  deposited  by  Adams,  and 
withheld  from  him,  was  due  him,  not  from   the  defendant 
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Hennan  Schiffer,  but  from  the  banking  firm  of  H.  Scbiffer 
and  Brother.  The  defendant's  control  and  influence  in  the 
business  matters  of  the  firm  were  such  as  to  control  the  firm 
in  its  action  in  this  matter.  It  was,  therefore,  not  a  mere 
withholding  of  a  debt  due  from  himself,  but  an  unlawful  in- 
terference between  the  plaintiff  and  other  debtors,  by  means 
of  which  he  stopped  the  payment  to  plaintiff  of  sums  due  him; 
and  presents  a  case  analogous  to  that  of  Vyne  ▼.  Olenn^  41 
Mich.  112,  reviewed  by  Mr.  Justice  Cooley  in  the  case  of 
BacHey  y.  Headleyj  45  Id.  577.  We  are  of  the  opinion  that 
the  settlement  of  the  1st  of  August  was  clearly  made  under 
duress  of  property,  and  must  be  held  null  and  void. 

The  court  erred  in  dismissing  the  bill.  The  views  expressed 
preclude  a  recovery  in  respect  to  the  matters  embraced  in  the 
settlements  of  the  16th  of  June  and  the  17th  of  November. 
Upon  some,  if  not  all,  of  the  remaining  issues  made  by  the 
pleadings,  we  are  of  the  opinion  that  both  complainant  and 
defendant  should  have  an  opportunity  to  introduce  further 
evidence,  if  they  should  be  so  advised.  We  do  not,  therefore, 
direct  a  decree,  but  remand  the  cause  for  farther  prooeedings. 
The  decree  of  the  court  below  is  reversed. 


Falsx  RBPRSSBHTATiozn  TO  Avon>  OoimuoT:  See  MUtheU  ▼.  Zkmsmgt^ 
fRoii,  4  Tex.  76;  61  Am.  Deo.  717;  C/em  ▼.  NtMMuOA  €ie.  IL  IL  Co.,  9  IncL 
iSS;  68  Am.  Deo.  663»  and  notes  to  these  oases;  Barnard  v.  S.  Iron  Co.,  85 
Tenn.  139;  Hmtffe  v.  Brown,  23  Keb.  817.  As  to  whether  false  representa- 
tions as  to  future  events  will  vitiate  the  oontraot,  see  Hendermm  ▼.  San 
Antanh  tie.  B.  R.  Co.,  17  Tex.  660;  67  Am.  Deo.  676,  note  686. 

Fraud  WmoH  is  Indkpiiidsht  or  TRAvsAonoH  does  not  vitiate  it:  Bm* 
trmm  v.  SmUh,  61  Pa.  St.  90;  88  Am.  Deo.  666;  Blair  v.  BuUoipK,  72  Iowa. 
81,  and  vases  cited;  ^tiriM  v.  Mahannah,  39  Kan.  87. 

DuRBSB  or  PROPEBTT,  What  CoHSTiTaTES,  and  law  relating  to:  Cham' 
lerlam  v.  Beed,  13  Me.  367;  29  Am.  Dec.  606;  note  to  HaUer  v.  (Treen&e,  26 
Id.  374,  876;  AUUm  v.  Durani,  2  Strob.  257;  49  Id.  696;  note  to  Mayor  etc 
▼.  L^erman,  45  Id.  160;  Clq/lm  v.  McDonough,  84  Id.  64|  and  note;  Chandler 
V.  Sanger,  19  Am.  Kep.  867,  and  foot-note. 

DEFOsrr.  —  RELAnoir  Crxatbd  thebsbt  between  banker  and  depositor  is 
that  of  debtor  and  ci^editor:  Oumbel  v.  Abraau,  20  La.  Ann.  668;  96  Am. 
Dea  426;  Marine Bankr.  Chandler,  27  HI.  625;  81  Am.  Dec.  249,  and  notes 
to  these  cases;  Lynch  v.  Firet  NaJL  Bank,  107  K.  T.  679;  1  Am.  St  Rep.  803; 
with  an  implied  promise  on  the  part  of  the  banker  to  pay  .on  the  checks  of 
the  depositor:  BoberU  v.  Corbin,  26  Iowa,  315;  96  Am.  Dec  146,  and  note  157. 

REPBSSXKTAnONS  BBSPlGTIMa    FUTU&B  EVENTS,   0&  ThIMGS  TO  Bl  DONB 

AT  A  FuTUBB  TiMi^  connot  be  tme  nor  false  when  made,  hence  cannot  be 
enforced  unless  they  amount  to  a  contract:  Knowlton  v.  Keenan,  146  Hass. 
86;  4  Am.  St.  Rep.  282;  nor  can  saoh  representations  be  relied  vpon  as  cr»- 
athig  an  estoppel:  McLain  v.  BnOiner,  49  Ark.  218;  4  Am.  St  R^  86^  and 
note  41. 
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GhBVEB  V.    HOBNBB. 
fii  coLo&AiKs  n.] 

Fdslio  Lauds— Dksd  to  Town  Bin  bt  PBOBAn  Juboi.  — Eneatioii  and 
deSxwtry  of  a  deed  to  a  town  site  by  a  probate  Jvdge^  acting  under  and 
by  Tirtoe  of  tbe  United  States  and  territorial  town-dte  statatea,  is  analo- 
gooa  to  the  granting  of  a  patent  by  the  governmental  land  department, 
and  the  aame  preanmptione  that  exist  in  favor  of  the  latter  also  exist  in 
favor  of  the  former.  Neither  can  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedinga  anterior  to  its  issne  called  in  qnestion  in 
an  action  of  law,  where  there  was  jnnsdiotion  to  dispose  of  the  land. 

PuBUO  Lahdb— Ck>LLATxaAL  ATTACK  ON  pATBNT.  —  Where  the  officers  of 
the  government  land  department,  while  acting  within  the  limits  of  their 
JvriadicticQ  in  isaning  a  patent^  err  in  respect  to  their  dnty  as  to  qnestion 
of  fact  or  law,  or  even  act  from  oorrapt  motives,  the  patent  cannot  be 
eoOateraUy  attacked  for  snch  cause,  if  upon  any  state  of  facts  the  patent 
mi|^t  have  lawfully  issued,  and  as  against  such  collateral  attack  the 
existence  of  snch  necessary  facts  will  be  presumed.  Parties  aggrieved 
must  reeort  to  direct  proceedings  to  set  aside  such  patent.  The  same 
rule  applies  to  a  deed  executed  by  a  probate  judge  acting  under  and  by 
virtne  of  the  United  States  and  Colorado  territorial  town-site  statutes. 

FoBUO  Lands.  — Dued  Exboutkd  bt  Pbobatb  Judgb  assuming  to  act  un- 
der and  by  virtue  of  the  United  States  and  Colorado  territorial  town-site 
statntes,  redtiog  that  entry  and  conveyance  were  made  under  and  by 
virtue  of  and  in  acoordanoe  with  such  statutes,  and  that  the  grantee 
therein  is  entitled  to  the  land  as  the  rightful  occupant^  and  also  as  the 
owner  of  the  improvements  thereon,  is  sufficient  to  nuse  a  presumption, 
in  an  action  of  ejectment  by  a  subsequent  grantee  from  another  probate 
judge^  that  the  neoessaiy  initiatory  steps  were  taken  in  conformity  with 
law.  Nor  is  the  deed  open  in  such  action  to  attack  for  defects  or  omis* 
ricns  in  such  initiatory  proceedings. 

JuDOMBNT.— Ibbboulabitt  IN  FoBM  ov  JuDOMBNT  which  is  not  preju- 
dicial to  the  appellant  cannot  be  complained  of  as  error. 

Ejbcthert  by  Chever  against  Rogers  and  Homer.  Plaintiff 
alleged  that  Rogers  wrongfully  withheld  pussessiony  and  that 
Homer  claimed  title  adversely  to  plaintiff.  Rogers  answered^ 
denying  that  plaintiff  was  seised  of  any  estate  in  the  land. 
Homer  answered,  claiming  title  in  fee-simple  in  himself,  that 
Rogers  was  his  tenant,  and  denying  the  rights  claimed  by 
plaintiff.  The  replication  was  a  denial  of  Horner's  claim  of 
title.  The  land  in  dispute  was  part  of  the  original  town  site 
of  the  city  of  Denver,  entered  by  James  Hall,  probate  judge, 
May  6, 1865,  under  and  by  virtue  of  acts  of  Congress  of  May 
23,  1844,  and  May  28,  1864,  "in  trast  for  the  several  use 
and  benefit  of  the  rightful  occupants  and  bona  fide  owners  of 
the  improvements."  Plaintiff  proved  that  he  filed  on  the  land 
in  question,  in  the  offidb  of  the  probate  judge,  on  August  7, 
1865,  and  introduced  a  deed  to  the  land  from  W.  C.  Eingsley, 
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probate  judge,  to  himself,  dated  May  8,  1875.  Horner  intro- 
duced a  deed  to  the  same  land  from  one  Downing,  probate 
judge,  to  John  Hughes,  dated  October  24, 1867.  Also  a  deed 
from  Hughes  to  himself  of  an  undivided  half  of  said  land, 
dated  November  26, 1870.  Also  a  district  court  decree  in  parti- 
tion, entered  in  April,  1877,  vesting  the  other  undivided  half  of 
said  land  in  him.  Plaintiff  offered  to  prove  that  Hughes  never 
filed  upon  the  land  as  required  by  law;  that  at  the  time  the 
deed  was  executed  to  him  there  were  two  filings  upon  the  land, 
one  by  plaintiff,  the  other  by  one  Veasey;  that  defendant  was 
not  a  beneficiary  under  the  acts  of  Congress  aforesaid,  nor  an 
occupant,  nor  entitled  to  possession,  nor  had  any  improve- 
ments; that  on  May  23,  1873,  plaintiff  was  in  possession;  that 
defendant  broke  down  a  fence,  moved  a  frame  house  upon  the 
land,  and  took  possession.  These  offers  of  proof  were  rejected. 
The  act  of  Congress  of  May  23,  1844,  authorized  the  entry  of 
town  sites,  in  trust  for  the  use  and  benefit  of  occupants,  and 
required  the  trust  to  be  executed  as  to  the  disposal  of  lots,  and 
the  proceeds  and  sales  thereof,  in  accordance  with  regulations 
prescribed  by  the  legislature  of  the  state  or  territory  in  which 
the  land  was  situated,  and  also  provided  that  any  act  of  trus- 
tees not  in  conformity  with  snch  regulations  should  be  void. 
The  act  of  Congress  of  May  28,  1864,  related  especially  to 
citizens  of  Denver,  and  extended  the  provisions  of  the  previous 
act  to  specific  subdivisions  of  land,  and  provided  that  its  pro- 
visions should  be  controlled  by  the  previous  act,  and  rules  and 
regulations  of  the  general  land-office.  The  Colorado  territorial 
act  approved  March  11,  1864,  prescribed  rules  and  regulations 
for  the  execution  of  the  trust  arising  under  the  former  act  of 
Congress,  and  by  operation  of  law  they  were  equally  applicable 
to  entries  made  under  the  later  act. 

/.  Q.  Oharlea  and  JET.  O.  Dillon^  for  the  appellant. 
/.  W,  Homer  and  Lucius  P.  Marshy  for  the  appellees. 

Beck,  C.  J.  In  construing  the  foregoing  statutes  this  oourt 
has  held  that  the  execution  and  delivery  of  a  deed  to  a  por^ 
tion  of  the  Denver  town  site,  by  a  probate  judge,  acting  un- 
der and  by  virtue  of  these  statutes,  was  analogous  to  the 
granting  of  a  patent  by  the  land  department  of  the  govern- 
ment, and  that  the  same  presumptions  in  favor  of  the  regu- 
larity of  such  deed  exist  as  in  the  case  of  a  patent  issued  by 
the  government.    It  has  long  been  a  settled  doctrine  that  a 
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government  patent  cannot  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedings  anterior  to  its  issue  called  in 
question  in  an  action  at  law,  where  the  land  department  of  the 
government  had  jurisdiction  to  dispose  of  the  land.  The  ad- 
judications of  the  supreme  court  of  the  United  States  upon 
this  point  are  roTiewed  in  Anderson  v.  Bartehj  7  Col.  256,  a 
case  substantially  similar  to  that  here  presented,  and  which 
we  think  conclusive  of  most  of  the  questions  raised  by  the 
assignment  of  errors  in  this  case.  It  was  there  held  that  the 
conclusive  presumptions  attaching  to  a  patent  were  applicable 
to  the  deed  of  a  probate  judge,  assuming  to  act  under  and  by 
virtue  of  the  United  States  and  territorial  town*site  statutes. 
One  of  the  positions  assumed  by  appellant's  counsel  is,  that 
the  present  case  should  be  distinguished  from  the  Anderson 
case,  because  its  essential  facts  are  different,  and  for  the  rea- 
son that  the  questions  of  law  involved  did  not  arise  in  the  for- 
mer case.  We  reply  that  the  controlling  legal  proposition  is 
the  same  in  both  cases,  viz.,  Can  the  prior  deed  executed  by 
the  probate  judge  be  collaterally  impeached  by  proof  that  cer- 
tain preliminary  requisites  of  the  law  have  not  been  complied 
with?  In  the  former  case  this  question  was  determined  in  the 
negative.  Why  should  it  be  determined  differently  in  the 
present  case?  The  principal  reasons  assigned  are,  that  the  deed 
sought  to  be  impeached  in  the  former  case,  that  from  Probate 
Judge  Downing  to  Foy  (through  which,  by  mesne  conveyances, 
defendant  Caroline  E.  Downing  deraigned  title),  was  based 
upon  a  filing  made  in  accordance  with  the  territorial  act  of 
March  11, 1864,  while  no  such  proof  was  made  in  support  of 
the  Hughes  deed  in  the  present  case;  and  plaintiff  offered  to 
show  that  no  filing  had  been  made  by  Hughes.  While  the 
fact  that  Foy  had  made  such  filing  was  disclosed  by  the  rec* 
ord  in  the  former  case,  it  was  not  a  controlling  fact  in  the 
decision.  The  doctrine  announced  was,  that  the  deed  upon  its 
face  purported  to  have  been  issued  in  pursuance  of  the  law, 
and  was  therefore  only  assailable  in  a  direct  proceeding  to  set 
it  aside.  Another  proposition  insisted  upon  is,  that  it  was  ad- 
missible to  attack  the  Hughes  deed  for  fraud  in  its  execution, 
and  for  this  purpose  the  offer  to  prove  that  Hughes  had  never 
filed  upon  the  lot  in  question  should  have  been  allowed.  The 
fraud  alluded  to  is  imputed  to  the  probate  judge.  The  lan- 
guage of  counsel  is:  ''That  the  action  of  Downing  in  issuing 
the  deed  in  question  to  Hughes  was  a  fraud  upon  the  rights  of 
the  plaintiff  in  this  case  will  hardly  be  questioned."  Whether 
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this  charge  be  true  or  not,  the  proposition  that  upon  thif 
ground  the  validity  of  the  deed  was  examinable,  in  an  action 
of  this  character,  is  in  conflict  with  the  leading  cases  on  the 
subject. 

The  doctrine  is  established  by  numerous  decisions  of  the  su- 
preme court  of  the  United  States,  that,  should  the  officers  of 
the  land  department,  in  issuing  a  patent,  err  in  respect  to  their 
duty  or  as  to  questions  of  fact  or  law,  or  even  act  from  corrupt 
motives,  the  patent  cannot  be  collaterally  attacked  for  such 
cause,  if,  upon  any  state  of  facts,  the  patent  might  have  law- 
fully issued;  and  that  against  collateral  attack  it  will  be  pre- 
sumed the  necessary  facts  existed.  Parties  aggrieved  by  such 
error  or  fraud  must  resort  to  a  direct  proceeding  to  set  aside 
the  patent:  Smelting  Co.  v.  Kempf  104  U.  B.  636;  Johnson  v. 
Towsley,  13  Wall.  72-83;  Moffatt  v.  United  StaUs^  112  U.  S.  84. 

It  is  held  in  Field  v.  Seabury,  19  How.  828-383,  that  when  a 
patent  has  issued  without  any  provisions  incorporated  for  in- 
quiring into  its  fairness  as  between  grantor  and  grantee  or  be- 
tween third  parties,  a  third  party  cannot  raise,  in  ejectment, 
the  question  of  fraud  as  between  the  grantor  and  grantee,  and 
thus  look  beyond  the  patent.  This  case  declares  that  a  patent 
cannot  be  collaterally  avoided  at  law  for  fraud,  and  that  the 
court  had  never  declared  it  could  be  done.  A  third  proposi- 
tion is,  that  the  case  comes  within  the  two  exceptions  to  the 
rule  of  conclusive  presumptions  mentioned  in  the  Anderson 
case;  the  first  being  when  there  is  a  contest  between  two  paten- 
tees for  the  same  land,  that  a  patent  takes  effect  from  the  date 
of  the  original  proceedings  to  obtain  title,  and  in  such  case 
they  are  referred  to  for  the  purpose  of  ascertaining  which  of 
the  contestants  took  the  first  steps;  the  other  instance  being 
under  a  statute  declaring  a  patent  void  where  no  entry  as  an 
initiatory  proceeding  had  been  made. 

These  exceptions  require  explanation.  In  a  contest  between 
two  patentees  concerning  the  same  tract  of  land,  where  the 
patents  were  issued  by  the  land  department  of  the  government 
under  the  general  land  laws  thereof,  and  the  land  in  dispute 
was  subject  to  entry  and  sale,  the  exception  only  applies  to 
cases  arising  under  certain  state  statutes  which  authorise 
such  an  inquiry  into  the  prior  equities  in  an  action  at  law.  It 
is  not  a  general  exception.  The  exception  also  applies  in  the 
earlier  patent  issued  without  jurisdiction,  as  if  the  land  was 
not  then  the  property  of  the  United  States,  or  was  not  open  to 
entry  and  sale.    Another  exception,  and  the  one  upon  which 
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the  most  of  the  cases  cited  by  the  appellant  are  based,  relates 
to  patents  issued  by  the  government  for  lands  in  Califomiai 
under  the  treaty  of  1846  with  Mexico,  and  the  congressional 
act  of  1851,  passed  in  aid  thereof.  This  exception  will  be  ex- 
plained hereafter.  As  to  the  second  class  of  exceptions,  also 
arising  under  special  statutes,  the. rule  announced  in  the 
aboYC-mentioned  case  was,  if  the  patent  is  silent  on  the  sub- 
ject, it  is  competent  to  show  the  initiatory  steps  were  not  taken 
at  aJL  The  rule  contended  for  under  this  third  proposition  is, 
that  the  filing  upon  a  lot  by  a  claimant,  made  in  the  office  of 
the  probate  judge,  in  pursuance  of  the  territorial  act  of  March 
11,  18S4,  was  the  equivalent  of  an  entry  of  land  in  a  govern- 
ment or  state  land-office;  that  as  between  conflicting  claim- 
ants for  the  same  lot,  the  party  making  the  earlier  filing, 
although  holding  the  junior  deed,  is  entitled  to  recover  by 
virtue  of  the  doctrine  of  relation,  as  ''  where  two  patents  have 
been  issued  by  the  United  States  for  the  same  property,  and 
the  junior  conveyance,  by  relation,  has  been  held  to  convey 
the  superior  and  better  title.'^  When  two  patents  for  the  same 
tract  of  land  are  issued  by  the  goveAment,  while  the  first 
patent  conveys  the  legal  title,  the  second  may  convey  the 
equitable  and  better  title.  But  the  courts  of  the  United  States 
do  not  hold  that  the  equitable  title  shall  prevail  in  an  action 
at  law,  save  in  the  excepted  cases  mentioned.  It  was  so  held 
in  Ross  V.  Barlandj  1  Pet  655,  but  the  reason  assigned  by  the 
court  was,.that  the  cause  originated  in  the  state  of  Mississippi, 
where,  according  to  the  peculiar  mode  of  proceeding  in  actions 
of  ejectment,  the  courts  '^  look  beyond  the  grant,  and  examine 
the  progressive  stages  of  the  title  from  its  incipient  state  .... 
until  its  final  consummation  by  grant;  and  if  found  regulary 
and  according  to  law,  in  these  progressive  stages,  the  grant  is 
held  to  relate  back  to  the  inception  of  the  right,  and  to  have 
dignity  accordingly."  In  such  a  case,  the  correctness  of  the 
practice,  as  established  by  the  courts  of  the  state,  could  not 
be  examined  on  writ  of  error  to  the  supreme  court  of  the 
United  States,  as  stated  in  the  syllabus  of  the  case.  The 
court,  however,  said:  ''Upon  common-law  principles,  the  legal 
title  should  prevail,  in  the  action  of  ejectment,  upon  the  same 
grounds  that  the  legal  right  prevails  in  other  auctions  in  courts 
of  law."  This  case  is  therefore  not  in  point,  since  the  practice 
mentioned  does  not  prevail  in  this  state.  The  case  of  Sher* 
man  v.  Buiehj  93  U.  S.  209,  was  a  contest  at  law  between  two 
patentees  who  claimed  the  same  tract  of  land,  the  plainti£P  by 
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a  patent  from  the  United  Stetes,  and  the  defendant  by  a  patent 
issued  by  the  state  of  California.  The  plaintiff  held  the  junior 
grant,  and  it  was  held  proper  for  him  to  introduce  evidence  of 
his  prior  entry,  not  for  the  purpose  of  impeaching  or  contra* 
dieting  the  state  patent,  but  for  the  purpose  of  showing  that 
when  the  state  of  California  made  her  conveyance,  she  had  no 
title  to  the  land.  This  case,  therefore,  fell  within  another  ex- 
ception.  The  same  character  of  testimony  was  held  admissi- 
ble,  for  the  same  purpose,  in  PoWs  Lessee  v.  Wendalf  9  Cranch, 
87,  a  case  strongly  relied  upon  by  the  appellant  in  the  present 
action.  The  plaintiff's  title  rested  upon  a  patent  issued  by 
the  state  of  North  Carolina,  regular  in  all  respects.  The  de« 
fendant  relied  upon  an  earlier  patent  issued  by  the  same  state, 
purporting  to  convey  the  same  lands.  The  lands  in  contro- 
versy comprised  a  portion  of  a  tract  of  territory  which  had 
been  ceded  by  the  state  of  North  Carolina  to  the  government 
of  the  United  States  many  years  prior  to  the  issuing  of  either 
patent.  At  the  time  of  the  cession,  the  right  was  reserved 
by  the  state  to  perfect  incipient  titles.  It  did  not  appear  on 
the  face  of  the  defeifdant's  patent  that  an  incipient  title  had 
accrued  prior  to  the  cession,  and  the  state  authorities  had  not 
jurisdiction  to  make  a  grant  upon  rights  claimed  to  have  ac- 
crued afterwards.  On  this  point,  the  court  say:  ^' After  the 
cession,  the  state  of  North  Carolina  had  no  power  to  sell  an 
acre  of  land  within  the  ceded  territory.  No  right  could  be 
acquired  under  the  laws  of  that  state":  Page  284. 

The  patent  in  the  above  case  purported  to  have  been  made 
by  virtue  of  certain  warrants  founded  on  entries.  The  plain- 
tiff offered  to  prove  that  these  entries  were  never  made,  and 
that  the  warrants  were  forgeries.  This  evidence  was  excluded 
at  the  trial  by  the  district  court  of  the  United  States,  but  held 
to  have  been  admissible  by  the  supreme  court,  on  the  princi- 
ple announced  in  both  this  and  the  previous  case,  that  the 
object  of  the  testimony  was  to  show  that  the  state  had  no  title 
to  the  thing  granted,  and  consequently  acted  without  jurisdic- 
tion. If,  as  the  court  says,  these  warrants  had  no  existence 
at  the  time  of  the  cession,  and  no  entries  had  been  made,  the 
grantee  had  no  incipient  rights.  The  patent  being  silent  on 
this  point,  and'  there  being  a  state  statute  requiring  an  entry 
to  be  made,  and  declaring  void  all  patents  issued  in  violation 
of  its  provisions,  the  case  comes  clearly  within  both  classes  of 
exceptions  referred  to  in  the  Anderson  case.  These  are  the 
only  classes  of  cases  found  by  us  where  unconditional  patents 
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have  been  held  open  to  examination  at  law.    The  doctrine  of 
relation,  so  earnestly  insisted  upon  by  counsel  for  appellant 
as  applicable  to  the  case  before  us,  has  frequently  been  ap- 
plied in  equity,  and  has  likewise  been  applied  under  peculiar 
systems  of  procedure,  as  in  the  Mississippi  case.    There  are 
other  instances,  however,  than  those  above  given,  wherein  it 
has  been  held  proper,  in  contests  between  patentees  for  the 
same  land  in  legal  actions,  to  show  ''that  a  junior  patent  was 
founded  upon  an  earlier  entry  than  the  older  patent,  and 
therefore  passes  the  title."    Most  of  the  cases  cited  on  part  of 
the  appellant  have  been  of  this  character.    These  cases  have 
arisen,  as  above  stated,  under  treaty  stipulations  with  Mexico, 
by  virtue  of  which  the  territory  embraced  within  the  state  of 
California  was  ceded  to  the  United  States,  and  under  the  act 
of  Congress  of  March  8, 1851,  passed  to  ascertain  and  settle 
the  private  land  claims  in  that  state.    By  the  treaty  of  ces- 
sion, the  property  rights  of  the  inhabitants  were  to  be  pro- 
tected to  the  same  extent  as  under  the  former  government. 
The  act  of  Congress  specified  the  manner  and  terms  on  which 
these  treaty  obligations  would  be  discharged.    All  claims  to 
land  were  to  be  presented,  within  two  years  from  the  date  of 
the  act,  to  a  board  of  land  commissioners  for  investigation,  or 
to  be  treated  as  abandoned.    The  claims  were  to  be  supported 
by  evidence  furnished  by  the  claimants,  and  government  offi- 
cers were  to  appear  and  contest  on  behalf  of  the  United  States. 
Appeals  were  authorized  from  the  land  board  to  the  district 
court  of  the  United  States,  and  thence  to  the  supreme  court. 
Upon  confirmation  of  a  claim  by  this  special  tribunal,  or  on 
appeal,  the  land  was  to  be  surveyed  and  located,  and  upon 
approval  of  the  survey  by  government  officers,  a  patent  issued 
from  the  United  States  to  the  claimant.    As  to  the  efiect  of 
the  patent  when  issued,  it  was  held  to  operate  as  a  relinquish- 
ment to  the  patentee  of  all  interest  of  the  United  States  in  the 
land  granted  thereby,  and  to  be  an  official  declaration  that 
the  claim  was  valid  under  the  laws  of  Mexico,  and  entitled 
to  recognition  under  the  treaty  stipulations.    As  to  claims  to 
these  lands  made  by  other  parties  after  the  cession  of  the  ter- 
ritory to  the  United  States,  the  patents  are  held  conclusive, 
and  to  take  efiect  by  relation  at  the  time  proceedings  were 
instituted  before  the  board  of  land  commissioners  by  the 
parties  whose  rights  were  acquired  under  the  Mexican  govem- 
meni    They  are  held  to  convey  to  the  patentee  the  legal  title, 
and  to  be  conclusive  in  actions  of  ejectment  as  against  all 
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persons  asserting  imperfect  or  equitable  titles,  or  interests  ac- 
quired  after  the  cession  of  the  territory.  This  class  of  patents, 
however,  reserves  the  rights  of  'Hhird  persons,"  in  accordance 
with  the  provision  of  the  act  of  March  8,  1851,  that  the  final 
decree  of  confirmation  and  patent  shall  be  conclusive  between 
the  United  States  and  the  claimants  only,  and  shall  not  afifect 
the  rights  of  third  persons.  The  third  persons  intended  were 
held  to  be  those  whose  rights  were  acquired  under  the  former 
government. 

We  are  of  opinion  that  the  adjudications  of  the  state  and 
federal  courts,  upon  patents  issued  by  the  United  States  for 
lands  in  California  claimed  under  Mexican  and  Spanish 
grants,  do  not  furnish  a  correct  rule  for  the  interpretation  of 
a  deed  to  a  parcel  of  land  in  the  Denver  town  site  executed 
by  a  probate  judge,  under  and  by  virtue  of  the  acts  of  Con- 
gress and  of  the  territorial  legislature  relating  to  that  subject. 
The  statement  in  the  Anderson  case  that  a  deed  executed  by 
the  probate  judge  is  analogous,  in  effect,  to  a  patent  granted 
by  the  government  had  reference  to  patents  for  lands  of  the 
United  States  issued  by  the  land  department  under  the  public 
land  laws  of  the  government.  The  adjudications  upon  patents 
issued  upon  Mexican  grants  were  necessarily  variant  from 
those  made  in  cases  arising  under  the  public  land  laws.  The 
laws,  the  principles  involved,  and  the  systems  of  procedure 
in  the  two  cases  are  essentially  different  In  one  case  the 
patents,  when  regularly  issued,  are  conclusive  in  actions  at 
law  of  the  rights  of  all  persons.  In  the  other,  although  the 
proceedings  may  be  entirely  regular,  yet  there  is  a  reservation 
to  those  who  may  be  able  to  show  superior  rights.  For  these 
reasons  the  latter  class  of  cases  cannot  control  the  construc- 
tion of  conveyances  of  the  character  under  consideration. 
The  decisions  in  the  former  class,  in  so  far  as  they  relate  to 
the  effect  and  conclusive  character  of  patents  made  under 
systems  of  procedure  similar  to  our  own,  or  in  accordance 
with  common-law  principles,  are  recognized  authority  in  the 
construction  of  these  deeds.  Under  the  acts  of  Congress  above 
mentioned,  and  the  provisions  of  the  act  of  the  territorial  legis- 
lature in  aid  thereof,  the  probate  judge,  holding  the  title  to 
the  town  site  in  trust  for  the  beneficiaries,  was  authorized  to 
convey  the  lots  and  parcels  of  land  therein  to  those  entitled 
to  the  same.  This  was  a  general  jurisdiction  over  the  subject- 
matter,  analogous  to  the  jurisdiction  of  the  land  department 
of  the  government  over  the  issuing  of  patents  to  lands  subject 
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to  entry  under  the  land  laws  of  the  United  States.  Being 
invested  with  title  and  jurisdiction,  Probate  Judge  Downing 
conyeyed  the  lot  in  controversy  to  John  Hughes,  from  whom 
appellee,  Horner,  deraigned  title  more  than  seven  years  prior 
to  the  conveyance  by  his  successor,  Judge  Kingsley,  to  the 
appellant,  Chever.  If,  then,  the  deed  from  Judge  Downing  to 
Hughes  is  regular  upon  its  face,  and  purports  to  have  been 
executed  in  pursuance  of  the  authority  vested  in  the  grantor, 
it  is  not  open  to  attack  in  this  collateral  proceeding  for  defects 
or  omissions  in  the  initiatory  proceedings.  Referring  to  the « 
copy  of  the  deed  set  out  in  the  transcript,  the  deed  itself  is 
shown  to  contain  the  recitals  of  the  entry  of  the  town  site  by 
Probate  Judge  James  Hall;  that  for  more  effectually  carrying 
out  the  trust  secured  by  the  act  of  Congress,  he  conveyed  by 
deed  to  his  successor  in  office,  Omer  0.  Kent,  ''all  portions 
and  lots  of  land  not  heretofore  conveyed  by  him  in  accordance 
with  said  trust";  that  said  Omer  0.  Kent  conveyed  by  deed 
to  his  successor  in  office,  Jacob  Downing,  to  effectuate  the 
same  purposes,  "all  portions  and  lots  of  land  not  heretofore 
conveyed  by  him  in  accordance  with  said  trust."  It  also  con- 
tains these  further  recitals:  ''And  whereas,  the  said  party  of 
the  second  part  is  justly  entitled  to  the  lots  and  parcels  of 
ground  hereinafter  described  as  the  rightful  occupant  thereof, 
and  the  bona  fide  owner  of  the  improvements  thereon,  under 
the  provisions  of  said  act  of  Congress;  now,  therefore,  in  con- 
sideration of  the  premises  and  the  sum  of  one  dollar  by  the 
party  of  the  second  part  in  hand  paid  to  the  said  party  of  the 
first  part,  under  and  by  virtue  of  the  act  of  Congress  afore- 
said, and  the  laws  of  the  territory  of  Colorado,  the  said  party 
of  the  first  part  doth  hereby  grant  and  convey  unto  the  said 
party  of  the  second  part,"  etc. 

It  is  seen  firom  these  recitals  that  the  deed  is  neither  void 
upon  its  face  nor  silent  as  to  the  authority  of  the  officer  to 
execute  it.  They  are  sufficient,  under  the  principles  an- 
nounced and  the  authorities  cited  in  support  thereof,  to  raise 
the  presumption,  in  an  action  of  this  character,  that  the  neces- 
sary initiatory  steps  were  taken  in  conformity  with  the  law. 

Respecting  the  error  assigned  as  to  the  form  of  the  judg- 
ment, the  irregularity  complained  of  is  in  no  manner  preju- 
dicial to  the  appellant. 

The  effect  of  the  finding  and  judgment  is,  that  in  so  far  as 
this  action  is  concerned,  he  had  neither  title  nor  right  of  pos- 
session.   The  judgment  is  affirmed. 

A.if.  Sr.  Rep.,  Vol.  VIL— 15 
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Patent  Issued  bt  Pbopek  Otficeks  is  Pbesitmeo  Valid,  and  ia  prima 
/ode  evidence  of  the  regularity  of  all  preliminary  proceedings:  Sekmee  ▼. 
Schnee,  23  Wis.  377;  09  Am.  Dec  183»  and  note  186;  Mayor  etc  ▼.  Baiava^  9 
Port.  577;  33  Am.  Dec.  325;  and  in  a  court  of  law  is  conclasive:  Parkiaon  ▼• 
BraekeUf  I  Pinn.  174;  39  Am.  Doc  296;  and  is  not  open  to  collateral  attackt 
Syhe$  ▼.  McRory,  10  Ga.  465;  54  Am.  Dec.  402;  Tison  v.  Fawn,  15  Oa.  491 1 
60  Am.  Dec  70S. 

CoNVLicriNo  Entries  ov  Pitblio  Lakds.  — Where  lands  are  lawfully  en* 
tered  at  the  United  States  land-office,  the  receiver's  receipt,  showing  fnll 
payment  of  purchase-money,  is  prima  fade  evidence  that  purchaser  complied 
with  the  law  in  making  the  entry,  and  he  thereby  acquires  a  right  to  a  pat* 
ent^  of  which  he  cannot  he  divested  except  as  provided  by  law;  and  if,  be* 
cause  of  failure  to  report  sale,  or  account  for  money  paid  for  land,  or  the 
non-performance  of  any  official  duty  with  reference  to  such  entry,  it  is  sub- 
sequently disregarded  by  the  land  officers,  and  same  land  sold  and  issued  to 
another  person,  the  latter  is  invested  with  no  interest  in  the  land,  and  ao* 
quires  only  the  naked  legal  title:  CJtouming  v.  Slanfield,  49  Ark.  67. 

A  Patent  cannot  be  Attacked  Collatekallt:  Mayor  qf  Aspen  v.  Aspm 
Taum  and  Land  Co.,  10  CoL  191. 

Judgment  will  not  be  Revebsed  iob  Omissions  therein  not  Preiv- 
digial  to  the  Appellant:  SchmUn  v.  SdimUz,  19  Wis.  207;  88  Am.  Dec 
681;  nor  for  mere  irregularities:  Ward  v.  Ringo,  2  Tex.  420;  47  Am.  Dec 
654;  nor  for  error  not  prejudicial:  Johnaon  v.  Jenninga,  10  Oratt.  1;  60  Am. 
Deo.  323;  MaOer  </  SmUh,  4  Nev.  254;  97  Am.  Dec  631,  and  note  biXH 
SdMn  V.  Sweeny,  19  Nev.  359;  3  Am.  St  Rep.  888. 
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Judgment  is  Conclxtsion  op  Law  in  a  particular  case  annoanoed  by  the 
court;  and  if,  from  the  record  entry  of  what  purports  to  be  the  judg- 
ment, enough  is  found  to  show  that  the  court  intended  to  render  Judg- 
ment>  it  will  not  be  set  aside  because  it  is  not  couched  in  artificial  and 
technical  phraseology. 

Judgment. — Correct  CoNOLtTsioN  will  not  be  Ovxrthbown  because 
reached  by  illogical  reasoning,  or  upon  some  grounds  which  are  false 

Judgment  Rendered  on  Findings  ov  Referee  must  stand,  where  suffi- 
cient facts  are  found  by  him  to  warrant  the  judgment,  though  some  of 
his  findings  may  have  been  set  aside,  if  there  is  no  error  in  applying  the 
law  to  those  remaining. 

Confusion  of  Gk)0D8  —  Burden  of  Proof  on  Wrong-dose.  —  Where,  in 
a  case  of  confusion  of  goods,  the  nature  of  the  wrongful  act  is  such-that 
it  not  only  inflicts  an  injury,  but  takes  away  the  means  of  proving  the 
nature  and  extent  of  the  loss,  the  burden  of  proof  is  on  defendant.  The 
law  aids  the  remedy  against  the  wrong-doer,  and  supplies  the  deficiency 
of  proof  caused  by  his  misconduct  by  making  every  reasonable  intend- 
ment against  him,  and  in  favor  of  the  injured  party.  The  relativa 
fituation  of  the  parties,  diicloaed  by  the  character  and  nature  of  th« 
tranaaotion,  makes  this  rule. 
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foxnrsiON  or  Goods.  —  Man  who  willfaUy  places  the  property  of  asotiier 
in  a  situatioii  where  it  cannot  be  recoTered,  or  its  tme  amount  or  valntt 
ascertained,  by  mixing  it  with  his  own,  or  in  any  other  manner,  will  ho 
compelled  to  bear  the  inconvenience  of  uncertainty  or  confusion  which 
he  has  produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  of  responding  in  damages  for  the  high> 
est  Talue  at  which  the  property  can  be  reasonably  estimated. 

Contusion  ov  Goods.  —  Wbono-doxb,  by  so  committing  his  wrongs  upon 
property  held  by  two  or  more  parties  successively  in  point  of  time  so 
that  neither  can  show  with  certainty  what  he  has  suffered,  is  not  per* 
mitted  to  defeat  a  recovery  by  either,  and  be  thus  exempted  from  li»- 
biliiy. 

FuNoiPAL  IS  Bound  to  Enow  Weat  his  Aanr  doss  in  the  course  of  hia 
employment,  and  particularly  when  the  profits  of  the  conduct  of  tho 
agent  go  into  the  pockets  of  the  principal  while  the  agent  is  acting 
within  the  scope  of  his  employment. 

Fbxncipal  and  Aqxnt. — Aoxnt's  Emflotvsnt  is  to  be  determined,  not 
slona  from  what  the  principal  may  have  told  the  agent  to  do^  but  from 
what  he  knows,  or  in  the  exercise  of  ordinary  care  and  prudence  ought 
to  know,  the  agent  is  doing  in  the  transaction. 

ItajsdrAL  AND  AoBNT. — AoT  ov  AoBNT  OF  Ck>BP0itATi0N,  neoessarilj 
aoting  through  agents,  is,  within  the  scope  of  his  delegated  authority, 
the  aot  of  the  oorporatioin,  for  which  the  latter  must  respond  to  the  othor 
servants  and  strangers  alike. 

'Wioaui  AaxNT  Violatis  his  Butt  to  his  Pbingipal^  and  is  guilty  of 
wrong  to  a  stranger,  whereby  the  employer  is  directly  and  pecuniarily 
benefited,  the  wrong  is  the  wrong  of  the  latter,  and  he  stands  in  th« 
same  l^gal  sitoaticHi  as  the  agent  would  occupy  were  he  sued  for  the  in* 
jury. 

BouvDABT — Tbispass.  — Eveij  one  must  know  the  boundaries  of  his  own 
land;  and  in  an  action  quart  dammn  /rtgii  against  hiiu  for  passing  his 
own  boundaries  and  entering  the  land  of  another,  he  cannot  defend  by 
showing  his  ignorance  of  the  boundary  lines.  Whether  he  or  his  servant 
acting  within  the  scope  of  his  employment  committed  the  trespass  is 

Plsadino  and  Fsaotics. — Pabtt  Sxttino  up  AnnoiATivB  DErxNss  has 
the  burden  of  proof  to  show  it  true. 

'Plbadinq  and  Praohcx.  -— Pabtt  hat  Dent  wholly  the  wrong  with 
which  he  is  charged,  putting  the  party  alleging  it  to  the  proof,  relying 
upon  his  inability  to  make  such  proof  of  any  part  of  the  whole  wron^ 
But  the  fact  that  the  complaining  party  does  succeed  in.  proving  a  part 
only  of  all  the  wrongs  alleged  is  no  evidence  that  defendant  ii  surpriBed 
in  either  fact  or  law. 

JuDsioaiT  ON  RsnouEB's  Rmpobt.  ^  Where  referee  reports  findings  of  law 
and  ttyot,  and  the  judgment  entered  thereon  sets  aside  the  findings  of 
law,  yet  if  they  were  not  essential  to  it,  and  it  ii  fairly  supported  by  tbs 
findings  of  fact,  it  will  not  be  reversed. 

MarkharOj  PaUenonj  and  Thomas^  for  the  appellant. 

Clintan  Reed  and  Samuel  P.  .Som,  for  the  appellee* 

IfAcoiNy  C.    The  facts,  as  found  by  the  referee  and  reported 
to  the  court  in  this  case,  which  are  material  to  this  opinion. 


228  MiNiNa  Co.  v.  Mmvxo  Co.  [CoL 

are  these:  That  the  appellee,  some  time  during  the  year  1880, 
entered  into  and  upon  the  premises  of  appellant,  and  extracted 
therefrom,  and  converted  to  appellee's  use,  ore  amounting  in 
value  to  something  over  nineteen  thousand  dollars;  and  that 
some  time  during  the  latter  part  of  1879,  and  the  early  part 
of  1880,  appellant  entered  into  and  upon  the  mining  premises 
known  as  the  Little  Chief  mining  claim,  and  extracted  there- 
from, and  converted  to  its  own  use,  ore  of  the  value  of  over 
thirty-seven  thousand  dollars.  The  referee  also  found  as  a  fact 
that  a  portion  of  the  trespass  committed  by  appellant  upon 
the  premises  aforesaid  was  done  while  the  premises  were  the 
property  of  appellee's  immediate  grantor,  and  a  part  was  com- 
mitted  after  the  acquisition  of  title  to  said  premises  by  appel- 
lee; but  how  much  was  taken  from  the  grantor  of  appellee, 
and  how  much  from  the  latter,  was  not  shown.  Upon  this 
state  of  the  case,  the  referee  concluded,  as  matter  of  law,  that 
appellee  could  recover  nothing  for  the  ore  taken  by  appellant 
after  the  acquisition  of  title  to  the  premises  by  the  appellee, 
because  of  a  failure  of  proof  as  to  the  exact  extent  of  its  loss. 
Upon  the  filing  of  the  report,  appellant  moved  for  judgment 
thereon,  and  appellee  filed  exceptions  as  to  the  whole  report, 
and  moved  for  such  judgment  as  the  facts  and  the  law  of  the 
case  warranted.  The  court  sustained  the  exceptions  to  the 
report  as  to  the  first,  fourth,  fifth,  sixth,  and  eighth  conclu- 
sions of  law,  and  entered  judgment  in  favor  of  appellee  in  the 
sum  of  $23,589.73.  Exceptions  were  then  filed  by  appellant 
to  the  finding  of  the  referee  to  the  effect  that  appellant  had 
entered  in  and  upon  the  mining  premises  known  as  the  Little 
Chief,  and  extracted  therefrom  ore  to  the  value  of  $37,125, 
which  being  overruled  appellant  filed  its  motion  for  a  new 
trial,  which  also  being  overruled  appellant  appealed  to  this 
court. 

One  of  the  assignments  of  error  relied  on  by  appellant  is, 
that  the  court  sustained  the  exceptions  of  appellee  to  the  re- 
port of  the  referee  in  toio^  and  retried  the  case  upon  the  evi- 
dence found  in  the  report;  thus  disregarding  the  facts  found 
by  the  referee,  and  putting  itself  in  the  place  of  the  referee, 
usurping  the  province  of  a  jury.  This  view  is  accepted  by  the 
majority  of  my  associates,  and  upon  that  ground  they  hold 
that  the  judgment  should  be  reversed.  In  this  opinion  I 
cannot  concur.  The  majority  opinion  rests  upon  the  construc- 
tion of  the  language  of  the  motion  of  appellee  for  judgment, 
and  upon  that  of  the  court  in  the  order  for  judgment.    The 
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language  of  the  motion  is  '^  to  enter  sach  judgment  in  the  cause 
as  the  facts  proven  and  the  law  warrant''  The  language  of 
the  court  is:  "Now,  this  day  comes  the  plaintiff  herein,  hj 
Messrs.  Thomas  and  Lyles,  its  attorneys,  and  comes  the  de- 
fendant herein,  by  Clinton  Reed,  Esq.,  its  attorney;  and  the 
court,  having  had  under  advisement  the  exceptions  of  said 
defendant  heretofore  filed  herein  to  the  report  of  the  referee  in 
this  cause,  as  well  as  its  motion  to  vacate  and  set  the  same 
aside,  and  to  hold  the  same  for  naught,  and  to  enter  such 
judgment  in  this  case  as  the  facts  proven  and  the  law  war- 
rants, and  having  duly  considered  the  same,  and  being  well 
advised  in  the  premises,  now  sustains  said  exceptions  as  to  the 
first,  fourth,  fifth,  sixth,  and  eighth  conclusions  of  law  as  found 
by  said  referee,  and  also  sustains  said  motion  to  enter  such 
judgment  in  this  cause  as  the  facts  proven  and  the  law  war- 
rants.'' It  is  supposed  that  counsel  for  appellee  misunder- 
stood the  practice  in  cases  referred,  and  called  upon  the  court 
to  exercise  jurisdiction  to  disregard  the  findings  of  fact  by  the 
referee,  and  to  find  such  facts  as  in  its  opinion  the  referee 
should  have  found  upon  the  whole  evidence,  and  thereupon 
to  render  such  judgment  as  the  law  of  such  facts  warranted, 
and  that  the  court  fell  into  the  same  error,  and  usurped  juris- 
diction to  that  extent.  It  may  be  admitted  that  the  language 
of  the  motion  justifies  this  inference  as  to  the  counsel  for  ap- 
pellee; but  I  can  find  no  warrant  for  the  opinion  that  the 
court  mistook  the  law,  and  adopted  the  view  of  the  counsel, 
and  thereby  exceeded  its  jurisdiction  in  the  premises.  In  the 
first  place,  it  is  a  familiar  rule  that  courts  of  general  jurisdic- 
tion are  never  presumed  to  have  transcended  their  jurisdiction, 
and  he  who  urges  excess  in  this  particular  must  show  it.  If 
the  record  plainly  shows  the  fact,  that  is  the  end  of  the  con- 
troversy as  to  that  question;  but  if  the  record  entry  is  capable 
of  a  construction  consistent  with  the  presumption  of  jurisdic- 
tion, that  construction  will  be  adopted. 

In  my  opinion,  it  is  impossible  to  find  in  the  order  any  sup- 
port for  the  position  that  the  court  accepted  the  supposed  erro- 
neous views  of  counsel  for  appellee,  and  disregarded  the  findings 
of  fact  by  the  referee,  and  proceeded  on  its  own  findings.  The 
report  of  the  referee  is  not  set  aside  and  held  for  naught  as  a 
whole;  for  only  the  first,  fourth,  fifth,  sixth,  and  eighth  con- 
clusions of  law  are  set  aside  in  terms.  It  seems  impossible  to 
say  that  that  part  of  the  report  not  expressly  set  aside  was 
not  left  untouched  by  the  court.    The  words,  "being  well 
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advised  in  the  premises,  now  sustains  said  exceptions  as  to 
the  first,  fourth,  fifth,  sixth,  and  eighth  conclusions  of  law  as 
found  hy  said  referee,"  in  the  connection  in  which  they  are 
found,  are  to  my  mind  as  conclusive  that  all  of  the  other  ex- 
ceptions, both  as  to  the  law  and  the  facts  reported,  were  left 
undisturbed,  as  if  the  words  '^  the  other  exceptions  are  over- 
ruled "  had  been  added.  A  judgment  is  the  conclusion  of 
law  in  a  particular  case  announced  by  the  court;  and,  while 
the  language  used  by  courts  in  pronouncing  judgments  is  in 
many  instances  identical,  yet  there  is  no  legally  prescribed 
verbal  formula  which  must  be  used  for  that  purpose.  If,  in 
the  record  entry  of  what  purports  to  be  the  judgment,  enough 
is  found  upon  which  it  can  be  seen  that  the  court  intended  to 
render  judgment,  it  will  not  be  set  aside  because  it  is  not 
couched  in  artificial  and  technical  phraseology.  But  I  can 
find  in  this  entry  of  judgment  no  fault  with  the  language  used 
by  the  court.  The  clause,  ^'and  also  sustains  said  motion 
to  enter  such  judgment  in  the  cause  as  the  facts  proven 
and  the  law  warrants,"  does  not  mean  any  acceptance  of  the 
Bupposed  views  of  counsel  as  to  the  jurisdiction  of  the  court 
to  find  the  facts,  but  is  simply  used  for  the  purpose  of  identi- 
fying the  motion  ruled  upon.  It  is  also  supposed  that  the 
i^use  found  in  this  entry,  to  wit,  "  and  it  appearing  to  the 
court  from  the  facts  contained  in  the  referee's  report,  afore- 
said, that  said  defendant  should  have  judgment  against  said 
plaintifi"  for  the  sum  of  $23,589.73,  it  is  now  by  the  court  con- 
sidered," etc.,  goes  to  show  the  usurpation  of  jurisdiction  by 
the  court  below;  that,  in  using  the  term  '^  facts  contained  in 
the  referee's  report,"  the  court  intended  such  facts  as,  in  ita 
opinion,  the  testimony  given  at  the  hearing  before  the  referee 
established,  and  not  such  facts  as  found  by  the  referee.  Theie 
is  nothing  to  show  that  the  court  did  not  use  this  expression 
as  synonymous  with  the  term  "  facts  found,"  but  a  great  deal 
to  show  that,  in  the  mind  of  the  court,  the  two  forms  of  ex- 
pression were  one  and  the  same  in  meaning;  for  it  is  undeni- 
able that  the  court  accepted  every  finding  of  fact  reported  by 
the  referee,  and  upon  them  founded  its  judgment, — the  fact 
that  each  party  had  mined  in  the  premises  of  the  other,  and 
converted  large  quantities  of  ore  taken  therefrom,  the  value  of 
such  ore  so  taken  and  converted,  the  date  of  the  actual  acquis 
sition  of  the  Little  Chief  premises  by  the  appellee,  the  fact 
that  a  portion  of  the  ore  taken  by  appellant  was  taken  before 
the  acquisition  of  appellee's  title  to  the  premises,  and,  in 
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0hort|  all  the  facts  on  which  the  referee  rested  his  conclusions 
of  law.  It  certainly  does  not  appear,  in  that  clear  and  un- 
equivocal  way  in  which  it  should  to  support  the  view  of  the 
majority,  thai  the  court  disregarded  a  single  fact  found  hy  the 
referee;  and  in  this  state  of  the  case  the  presumption  that, 
the  court  did  not  transcend  its  jurisdiction  should  he  allowed, 
its  full  force. 

If,  however,  the  court  did  set  aside  some  of  the  facts  found 
by  the  referee,  if  enough  were  left  to  authorize  the  judgment 
rendered,  it  should  stand,  unless  there  were  error  in  applying 
the  law  to  such  £EU)ts.  It  cannot  be  denied  that,  so  far  as  the 
facts  found  by  the  referee,  and  unquestionably  accepted  by 
the  court,  go,  they  are  sufficient  to  justify  the  judgment,  un- 
less, as  already  said,  the  court  erred  in  the  application  of  the 
law  thereto.  It  is  true  that,  in  the  opinion  by  the  court  stat-^ 
ing  the  grounds  of  its  judgment,  some  dissent  was  expressed 
with  the  finding  by  the  referee  as  a  fact  that  the  plaintiff  was 
duly  incorporated  under  the  laws  of  New  York,  and,  by  a 
compliance  with  the  laws  of  Colorado,  authorized  to  do  busi- 
ness in  this  state;  but  this  dissent  was  rested  upon  the  ground, 
of  such  finding,  and  not  upon  the  finding  itself;  for  the  court 
held  the  stipulation  entered  into  between  the  parties  before- 
the  referee,  and  reported  by  him,  waived  or  rather  admitted, 
such  incorporation^  and  made  it  unnecessary  to  offer  evidencor 
to  that  point  But  if  it  were  conceded  that  the  court  below 
did  review  the  entire  case,  and  find  facts  not  found  by  the 
referee,  upon  which,  as  well  as  those  found  by  the  referee,  its 
judgment  was  based,  and  that,  without  such  supplemental 
facts  thus  found  by  the  court,  it  would  have  given  judgment 
for  the  appellant,  the  judgment  should  not  then  .be  reversed, 
if  it  appears^  that  the  facts  reported  by  the  referee  were  suffi- 
cient  to  have  justified  the  judgment.  Such  action  on  the  part 
of  the  court  would  be  error  without  prejudice  only.  It  is  clear 
that  there  were  sufficient  facts  reported  by  the  referee,  as 
found  by  him,  to  warrant  the  judgment,  without  any  addi* 
tional  facts,  if  the  law  is  as  I  think  it  is.  Then,  did  the  court 
err  in  applying  the  law  to  the  facts  reported  by  the  referee? 

In  the  examination  of  that  question,  I  shall  express  no 
opinion  upon  the  ruling  of  the  court  below  upon  the  doctrine 
of  relation,  and  as  to  the  effect  of  the  stipulation  of  the  par- 
ties made  before  the  referee;  because,  if  the  court  erred  in  its 
opinion  as  to  these,  and  still  held  correctly  as  to  the  duty  of 
appellant  to  make  out  the  fact  that  a  part  of  the  ore  taken  by 
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it  from  the  Little  Chief  premises  did  not  belong  to  appellee, 
and  to  show  how  much  belonged  to  its  grantor,  such  errors 
will  not  reverse  the  judgment.  A  correct  conclusion  is  not 
overthrown  because  it  is  reached  by  illogical  reasoning,  or 
upon  some  grounds  which  are  false.  The  ruling  of  the  court 
on  this  point  is  supported  by  a  principle  which  has  very  fre- 
quently been  applied  in  adjudged  cases,  and  after  diUgent 
search  I  have  been  unable  to  find  one  case  in  which  it  has  not 
been  applied  in  the  same  way  as  in  this,  upon  facts  of  the 
same  class  and  nature  as  those  of  this  case.  In  the  Ameri- 
can note  to  the  leading  case  of  Armory  v.  Delamiriej  1  Smith's 
Lead.  Cas.,  pt.  1,  679,  the  doctrine  is  broadly  stated  thus: 
**  When  the  nature  of  a  wrongful  act  is  such  that  it  not  only 
inflicts  an  injury,  but  takes  away  the  means  of  proving  the 
nature  and  extent*  of  the  loss,  the  law  will  aid  the  remedy 
against  the  wrong-doer,  and  supply  the  deficiency  of  proof 
caused  by  his  misconduct,  by  making  every  reasonable  in- 
tendment against  him,  and  in  favor  of  the  person  whom  he 
has  injured.  A  man  who  willfully  places  the  property  of  an- 
other in  a  situation  where  it  cannot  be  recovered,  or  its  true 
amount  or  value  ascertained,  by  mixing  it  with  his  own,  or  in 
any  other  manner,  will  consequently  be  compelled  to  bear  the 
inconvenience  of  the  uncertainty  or  confusion  which  he  has 
produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  responding  in  damages  for 
the  highest  value  at  which  the  property  in  question  can  rea- 
sonably be  estimated  ";  citing  Lupton  v.  WhiUj  15  Yes.  432; 
Hart  V.  Ten  Eych^  2  Johns.  Oh.  62,  108;  Ryder  v.  Hathaway^ 
21  Pick.  298;  Clarh  v.  MiOery  4  Wend.  628;  BaUey  v.  Shaw, 
24  N.  n.  297;  55  Am.  Dec.  241;  Presttm  v.  Leightmy  6  Md.  88. 
Here  the  appellant  clandestinely  entered  into  the  Little  Chief 
mining  claim,  under  circumstances  and  in  a  way  which  made 
it  practically  impossible  for  the  owner  thereof  to  know  that 
fact,  and  removed  therefrom,  and  converted  to  his  own  use, 
property  to  the  value  of  $37,125.  It  is  said  that  part — a  large 
part — of  this  property  was  taken  from  the  grantor  of  the  ap- 
pellee, and  a  part  from  the  appellee  (which,  upon  the  facts  of 
this  case,  must  be  admitted) ;  and  that,  as  appellee  aflSrms 
such  wrongful  taking  of  its  property,  the  burden  of  proof  of 
that  fact  is  on  it  to  show  exactly  how  much  of  the  ore  belonged 
to  the  appellee,  and  that,  in  the  absence  of  such  exacfc  proof, 
the  appellant  is  relieved  from  all  responsibility.  In  Suydam 
V.  JenkvMy  Sedg.  Lead.  Cas.  566,  Duer,  J.,  speaking  for  the 
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courts  says:  '^  Unless  we  are  greatly  mistaken,  there  are  cer- 
tain indisputable  rules,  or,  more  correctly,  principles  of  natu- 
ral justice,  by  the  application  of  which  the  amount  that  the 
injured  party  ought  to  recover  may  in  all  cases  be  readily  and 
certainly  determined.  Setting  aside  the  exceptional  cases  in 
which  exemplary  damages  may  be  justly  claimed  and  given, 
and  confining  ourselves  to  those  in  which  the  remedy  sought 
is  simply  pecuniary,  the  principles  which,  as  it  seems  to  us, 
are  manifestly  just  and  universal  in  their  application,  are  that 
the  owner  to  whom  compensation  is  due  must  be  fully  indem- 
nified, and  that  the  wrong-doer  must  not  be  permitted  to  de- 
rive any  benefit  or  advantage  whatever  from  his  wrongful  act. 
....  An  indemnity  must  always  be  given  to  the  injured 
party;  but  it  is  not  in  all  cases  the  measure  of  damages  which 
the  wrong-doer  ought  to  pay."  If  the  doctrine  announced  in 
the  authorities  above  referred  to  is  law,  then  it  is  clear  that 
this  position  of  appellant  has  no  foundation  on  which  to  stand. 
The  practical  result  of  the  rule  contended  for  in  this  case  is, 
that  a  wrong-doer,  by  so  committing  his  wrongs  upon  property 
held  by  two  or  more  persons  successively  in  point  of  time  that 
no  one  of  such  persons  can  show  with  certainty  what  he  has 
Buffered,  is  to  be  permitted  to  defeat  a  recovery  by  either,  and 
to  be  exempted  from  all  responsibility  for  his  wrongs.  Such 
a  doctrine  is  equally  shocking  to  legal  as  to  moral  justice,  and 
I  believe  no  case  can  be  found  which  supports  it. 

The  case  of  Dean  v.  Thwaite,  21  Beav.  621,  is  exactly  in 
point,  there  being  no  fact  in  that  case  upon  which  it  is  possible 
to  distinguish  the  principle  to  be  applied  from  this.  There  the 
plaintiff  brought  his  suit  for  an  accounting  against  defend- 
ant in  the  year  1855,  alleging  an  injury  upon  his  colliery  by 
the  defendant,  and  a  continuous  working  therein,  and  the 
extraction  of  coal  therefrom  since  1840.  One  defense,  among 
others  set  up  in  that  case,  was  that  a  large  part  of  the  coal 
taken  by  the  defendant  was  subject  to  the  bar  of  the  statute 
of  limitations;  and  though  the  report  of  the  case  does  not  ex- 
pressly show  that  defendant  insisted  that  plaintiff  must  show 
with  certainty  how  much  coal  was  taken  by  defendant  within 
the  statute  of  limitations  before  he  could  recover  for  anything, 
it  is  obvious  from  an  examination  of  the  case  that  such  de- 
fense was  made  and  contested  by  the  plaintiff.  But  whether 
thi8  be  true  or  not,  the  rule  adopted  by  the  court  is  so  clear, 
and  BO  entirely  applicable  to  the  facts  of  this  case,  that  it  may 
well  be  inserted  here.    After  the  first  argument  of  the  case,  the 
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master  of  rolls  said:  "The  question  of  liability  with  respect  to 
the  working  of  minerals  underground,  which  cannot  be  per- 
ceived in  the  same  way  as  operations  upon  the  surface,  stands, 
in  my  opinion,  in  a  very  peculiar  light;  and  it  is  very  im- 
portant to  consider  upon  whom  the  burden  of  proof  lies  in  a 
case  of  this  description.  In  my  opinion,  the  burden  of  proof 
lies  upon  the  wrong*doer  to  show  that  the  coal  has  not  been 
taken  from  the  plaintiff's  property  within  the  time  during 
which  this  court  would  make  him  accountable  far  it.  It  was 
impossible  for  the  plaintiff  to  ascertain  that  fact;  it  was  solely 
within  the  knowledge  of  the  defendants  and  their  workmen. 
I  think  that  the  plaintiff  has  made  out  bis  right  for  an  ac* 
count  of  the  coal  which  has  been  taken  from  his  ground,  sub- 
ject to  the  question  of  the  statute  of  limitations,  upon  which  I 
should  wish  to  hear  a  reply."  It  appears  that  argument  was 
heard  upon  that  question,  and  the  master  of  rolls  then  used 
the  following  language:  "I  will  state  my  opinion  to-morrow. 
If  I  should  be  of  opinion  that  the  account  should  be  limited 
to  six  years  before  the  filing  of  the  bill,  which  is  my  present 
impression,  the  course  I  should  probably  take  is  this:  I  should 
direct  some  competent  person  to  ascertain  the  amount  of  coal 
which  has  been  taken  from  the  plaintiff's  land,  and  then  re- 
quire the  defendant  to  show  what  part  has  not  been  taken 
within  the  last  six  years." 

On  the  next  day  the  court  delivered  the  final  opinion  thus: 
"I  retain  the  opinion  which  I  expressed  yesterday  that  an 
account  ought  to  be  directed,  but  that  it  most  be  confined  to 
the  coal  gotten  within  six  years  before  the  filing  of  the  bilL 
....  There  are,  besides,  some  indications  on  the  evidence, 
which  weigh  with  me  on  this  question,  that  the  plaintiff  was 
put  upon  inquiry,  and  that  various  circumstances  existed 
which  might  have  led  him  to  take  proceedings  at  an  earlier 
period  than  he  actually  did,  for  the  purpose  of  ascertaining 
the  state  of  the  works  below  the  surface  of  the  earth,  and 
whether  they  trenched  on  his  property.  I  am  of  opinion, 
therefore,  that  in  this  case  the  account  must  be  confined  to 
six  years  before  the  filing  of  the  bilL  The  way  I  intend  to 
deal  with  the  account  is  this:  I  shall  see  if  the  parties  them- 
selves can  agree  as  to  the  amount  and  extent  of  those  work- 
ings. If  they  cannot,  then  I  shall  probably  appoint,  under 
the  powers  intrusted  to  me  by  the  act  of  Parliament  (which  I 
think  extends  to  cases  of  this  description),  some  coal  agent 
who  is  perfectly  well  acquainted  with  matters  of  this  descrip- 
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tion  io  examine  and  make  a  report  as  to  tbe  state  of  the  works, 
and  as  to  what  ooal  has  been  taken  from  under  certain  plats 
of  land  of  the  plaintiff,  which  will  be  specified,  and  to  take  all 
proper  measurements  for  that  purpose.    Suppose  he  finds  that 
a  certain  quantity,  say  one  thousand  tons,  has  been  taken.    I 
shall  then  call  on  the  defendant  to  show  what  portion  of  that 
coal  has  been  taken  prior  to  the  six  years.    I  think  the  bur- 
den of  proof  ought  to  rest  on  the  defendant,  for  this  reason:  I 
assimilate  this  to  the  case,  which  I  have  frequently  had  occa- 
fiion  to  refer  to,  of  the  chimney-sweep  who  found  the  diamond 
ring  {Armory  y.  Defoniirie,  «upra),  and  governed  by  the  prin- 
ciple, which  I  have  constantly  acted  upon,  that  the  case  will 
be  taken  most  strongly  against  a  person  who  keeps  back  and 
destroys  evidence.    I  apply  that  principle  to  a  person  whose 
duty  it  was  to  keep  strict  evidence  of  what  workings  there 
were  in  other  persons'  lands,  and  shall  charge  a  person  work* 
ing  the  coal  mines  on  the  adjoining  land  with  the  full  amount 
raised,  unless  he  can  prove  it  was  not  taken  within  the  time 
during  which  the  court  directs  the  account.    On  taking  that 
account  I  shall  certainly  not  treat  this  as  a  case  of  fraud,  but 
shall  act  on  any  reasonable  evidence  I  can  get  to  ascertain  at 
what  time  the  coal  was  worked.    This  is  the  view  I  take  with 
respect  to  the  mode  of  taking  the  account  of  the  coal  worked.'^ 
This  case  calls  more  loudly  for  the  application  of  the  doc* 
trine  that  the  wrong-dow  must  suffer  from  the  confusion  he 
baa  created,  or  the  want  of  evidence  which  he  has  made  it 
impossible  for  his  victim  to  produce,  than  did  the  case  just 
quoted;  because,  in  the  latter  case,  there  were  some  facts  indi- 
cating that  plaintiff  had  notice  of  the  trespass  complained  of^ 
and  might  have  made  such  examination  as  to  have  discovered 
the  extent  of  the  wrong,  and  brought  his  suit  earlier;  but 
here  there  is  no  pretense  even  that  appellee  or  its  grantor  had 
the  remotest  suspicion  of  the  trespass  of  appellant.    The  fal- 
lacy of  the  opinion  of  the  majority  is  in  confounding  the 
distinction  between  the  burden  of  proof  and  the  weight  of 
evidence.    The  former  is  a  rule  of  law;  the  latter  of  fact 
The  one  belongs  to  the  court;  the  other  to  the  jury.    Whether 
the  burden  of  proof  as  to  a  certain  fact  is  on  the  plaintiff  or 
defendant,  the  court  will  determine  upon  the  settled  rules  of 
evidence,  one  of  which  is,  that  the  burden  of  maintaining  any 
issue  of  fact  rests  upon  him  who,  from  the  nature  and  char- 
acter of  the  fact,  has  or  might  have  peculiar  informatiou 
thereon.    It  is  thought  that  the  ruling  of  the  court  on  this 


886  Mining  Co.  v.  Mininq  Co.  [Col. 

point  rested  on  the  £act  that  appellant  withheld  evidence  it 
might  have  produced;  and  that,  as  it  was  not  shown  by  ap- 
pellee that  appellant  had  knowledge  as  to  how  much  ore  it 
took  from  the  grantor  of  appellee,  the  ruling  was  erroneous, 
and  the  judgment  ought  not  to  stand.  This  is  a  mistaken 
view,  arising  from  a  failure  to  discriminate  between  the  case 
wher«  one  party  actually  has  evidence  he  will  not  produce, 
and  that  where,  from  the  nature  of  the  fact  in  question,  one 
party  might  and  ought  to  know  of  the  circumstances,  and  the 
other  cannot  be  supposed  to  have  any  definite  knowledge 
thereof.  Here  the  law  presumes  that  the  appellee  cannot 
know  how  much  ore  appellant  had  extracted  from  the 
Little  Chief  mining  premises  before  the  former  acquired  the 
title  thereto,  because  the  trespass  was  committed  underground, 
in  the  dark,  and  secretly;  while  the  law  does  presume  that  ap- 
pellant does  know  that  fact,  because  it  might  and  it  is  its  duty 
to  know  it.  It  is  upon  the  consideration  of  the  relative  situa- 
tion of  the  parties,  disclosed  by  the  character  and  nature  of 
the  transaction,  that  the  rule  is  adopted;  and  it  is  not  set  aside 
because  the  wrong-doer  in  any  particular  case  may  show  that 
he  does  not  in  fact  know  more  of  the  matter  than  the  sufferer. 
The  same  doctrine  was  enforced  in  Mortimer  v.  Cradock^  12 
L.  J.  Com.  P.  166,  cited  in  1  Addison  on  Torts,  561,  the  &cts  of 
which  were,  that  a  diamond  necklace  of  the  value  of  five  hun- 
dred pounds  had  been  stolen,  and  a  portion  of  the  stones  were 
soon  afterwards  found  in  defendant's  possession.  A  verdict 
against  him  for  the  value  of  the  whole  article  was  sustained. 
The  whole  doctrine  grows  out  of  the  maxim  that  no  man  shall 
take  advantage  of  his  own  wrong,  and  is  administered  in  vari- 
ous ways.  A  familiar  example  is  found  in  the  confusion  of 
goods,  and  in  cases  of  tort  where  one  tort-feasor  is  made  to 
bear  the  burden  of  the  whole  loss,  though  in  fact  he  may  have 
received  none  of  the  fruits  of  the  wrong. 

My  associates  seem  also  to  think  that  the  fact  that  the  ap- 
pellant, the  Little  Pittsburg  Consolidated  Mining  Company, 
as  a  company,  did  not  know  of  or  sanction  this  wrong  com- 
mitted by  its  superintendent,  has  such  force  and  bearing  in 
the  case  as  to  relieve  it  from  the  necessity  imposed  upon  it  by 
the  court.  Such  fact  was  not  found  by  the  referee,  and  does 
not  appear  in  the  record;  but  if  it  did,  it  would  not  affect  the 
question.  A  principal  is  bound  to  know  what  his  agent  does 
in  the  course  of  his  employment,  and  particularly  so  when 
the  profits  of  the  conduct  of  such  agent  go  in  the  pockets  of 
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the  principaL  In  Dean  v.  Thwaite^  «upra,  the  defendant  de- 
nied, under  oath,  her  knowledge  that  she  was  trespassing 
npon  the  property  of  the  plaintiff,  and  the  court  accepted  her 
statement  as  true,  and  said;  "I  shall  certainly  not  treat  this 
as  a  case  of  fraud";  and  yet  enforced  the  rule  against  the  de- 
fendant. 

It  is.  thought  the  willfulness  of  the  wrong  committed  by 
Bearce,  appellant's  superintendent,  and  the  ignorance  of  the 
appellant  of  the  fact  until  after  its  consummation,  relieves  it 
from  the  rule  of  evidence  insisted  on  above;  and  the  doctrine 
upon  which  this  view  is  based  is,  that  where  the  act  of  the 
agent  is  one  done  by  him  outside  of  the  scope  of  his  employ- 
ment, for  his  own  gratification  or  profit,  the  principal  cannot 
be  held  liable  for  the  consequences  of  such  act  As  a  general 
proposition,  this  may  be  conceded.  In  support  of  this  posi- 
tion many  cases  are  cited;  but,  as  I  view  the  law,  they  are 
inapplicable  to  the  question  under  discussion.  They  estab- 
lish the  exemption  of  the  principal  from  all  liability  to  the 
injured  party  where  the  agent  is  found  to  have  acted  outside 
of  his  authority,  express  or  implied.  But  here  it  is  conceded 
that  appellant  is  liable  to  appellee  for  so  much  of  the  ore  as 
the  latter  may  be  able  to  show  itself  entitled  to.  The  cases 
cited  in  the  majority  opinion  hold  that  the  principal  is  liable 
upon  the  ground  that  the  servant  did  the  wrong  complained 
of  within  the  scope  of  his  employment;  or  that  the  master  is 
not  liable  because  the  servant  acted  beyond  the  scope  of  his 
employment.  All  tne  cases  and  text-books  cited  on  this  sub- 
ject go  upon  the  ground  that  the  act  which  is  the  cause  of 
action  results  in  no  pecuniary  profit  to  the  principal;  but  no 
case  can  be  found  which  holds  that  where  the  agent,  upon  his 
own  motion,  illegally  takes  the  property  of  one,  and  gives  it 
to  his  principal,  the  principal  is  not  liable  for  such  property, 
or  its  value.  If,  then,  the  appellant  is  liable  to  appellee  for 
the  act  o^  its  superintendent  in  the  premises,  does  the  mere 
fact  of  its  receiving  and  converting  the  ore,  or  its  value,  in 
ignorance  of  the  true  ownership  thereof,  change  the  rule  of 
evidence  on  the  facts  of  this  case?  I  think  not,  for  the  follow- 
ing reasons: — 

1.  The  fact  is  found  by  the  referee  that  appellant  took  and 
converted  this  ore;  and  that  finding  this  court  is  bound  to  ac- 
cept, because  appellant  accepted  such  finding  in  moving  for 
judgment  on  the  report,  and  because  the  evidenoe  before  the 
referee  supports  the  finding. 
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2.  The  superintendent,  Bearce,  in  mining  and  milling  the 
ore,  acted  for  the  appellant,  and  within  the  scope  of  his  em- 
ployment. He  did  not  act  for  himself,  nor  for  a  stranger,  and 
it  is  impossible  that  one  should  act  for  no  one.  Nor  does  it 
appear  that  he  committed  the  wrong  from  any  spirit  of  actual 
malice  or  hostility  towards  appellee  or  its  grantor,  but  solely 
in  the  interest  of  appellant.  In  all  that  was  dc^e  by  )iim  he 
used  the  means,  machinery,  appliances,  and  workmen  of  ap- 
X)ellant.  Everything  was  done  in  its  name.  His  salary,  if  he 
was  paid  for  his  services,  was  paid  by  the  appellant,  and  the 
entire  profits  of  his  operations  went  into  the  coffers  of  his  em- 
ployer. The  scope  of  an  agent's  employment  is  said,  in  Kmg9- 
ley  V.  FiiUy  51  Vt.  416,  '^  to  be  determined,  not  alone  from  what 
the  principal  may  have  told  the  agent  to  do,  but  from  what  he 
knows,  or  in  the  exercise  of  ordinary  care  and  prudence  ought 
to  know,  the  agent  is  doing  in  the  transaction." 

8.  Bearce  was  appellant's  mining  superintendent,  and  was 
clothed  with  the  general  management  and  control  of  its  min- 
ing operations,  with  power  to  direct  when  and  how  the  work- 
men in  the  mine  should  work;  or  he  was,  in  this  department, 
subject  to  the  orders  and  directions  of  appellant.    If  he  occu- 
pied the  first  position,  then,  as  to  those  under  his  control  and 
as  to  strangers,  he  was  the  principal,  and  his  acts  were  its 
acts,  and  his  wrongs  its  wrongs.    He  was  the  representative  of 
the  company,  as  much  so  as  would  have  been  the  president 
and  all  the  other  directors  of  the  company  had  they  exercised 
the  same  powers  as  the  superintendent.    In  Malone  v.  Hatha-' 
joay,  64  N.  Y.  5,  in  discussing  the  doctrine  of  responsibility  of 
employers,  whether  corporations  or  natural  persons,  for  the 
acts  and  omissions  of  their  superintendents,  Allen,  J.,  says: 
'^  Corporations  necessarily  acting  by  and  through  agents,  thus 
having  the  superintendence  of  various  departments,  with  dele- 
gated authority  to  employ  and  discharge  laborers  and  em- 
ployees, provide  materials  and  machinery  for  the  services  of 
the  corporation,  and  generally  direct  and  control  under  gen- 
eral powers  and  instructions  from  the  directors,  may  well  be 
regarded  as  the  representatives  of  the  corporation,  charged 
with  the  performance  of  its  duty,  exercising  the  discretion 
ordinarily  exercised  by  principals,  and  within  the  limit  of  tl)e 
delegated  authority  of  the  acting  principal.    These  acts  are, 
in  such  cases,  the  acts  of  the  corporation;  and  the  corporation, 
within  adjudged  cases,  must  respond  as  well  to  the  other  ser- 
vants of  the  company  as  to  strangers.    They  are  treated  as 
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the  general  agents  of  the  corporation  in  the  several  depart^ 
ments  committed  to  their  care.  A  person  thus  placed  by  a 
corporation  in  such  a  position  and  authority  may  be  fairly 
considered  as  its  representative  pro  hoc  mce^  In  Corcoran  v. 
Holbroohf  59  N.  Y.  517,  the  rule  is  thus  expressed:  '^It  is  evi- 
dent that  this  general  agent  was  not  a  mere  fellow-servant  of 
the  plaintiff  He  was  not  a  common  hand  in  the  mill,  but 
that  he  was  charged  with  the  performance  of  the  duties  which 
the  defendants  owed  to  the  hands  employed  in  the  mill. 
There  was  no  other  person  to  discharge  those  duties,  and  de- 
fendants could  not,  by  absenting  themselves  from  the  mill 
and  refraining  from  giving  any  personal  attention  to  its  con- 
duct,  but  committing  the  entire  charge  of  it  to  an  agent,  exon- 
erate themselves  from  those  duties  or  from  the  consequences  of 

a  failure  to  perform  them As  to  acts  which  a  master 

or  principal  is  bound,  as  such,  to  perform  towards  his  em- 
ployees, if  he  delegates  the  performance  of  them  to  an  agent, 
the  agent  occupies  the  place  of  the  master,  and  the  latter  is 
ideemed  present  and  liable  for  the  manner  in  which  they  are 
performed."  These  cases  were  brought  by  servants  to  recover 
T>f  their  employers  for  injuries  caused  by  the  negligence  of 
Buperintendents;  and  the  question  decided  was  that  of  the 
right  of  such  employees  to  recover  for  the  negligence  of  the 
vice-principal;  but  the  legal  consequences  of  such  authority  in 
the  agent  are  as  applicable  to  cases  where  strangers  are  in- 
jured by  such  agent  as  in  those  of  servants.  The  liability  of 
the  principal  arises  out  of  the  representative  character  of  the 
servant  whose  act  or  omission  has  caused  damage.  Occupy- 
ing such  a  position,  and  vested  with  such  authority,  he  is 
bound  to  do  or  prevent  the  doing  of  all  acts  which  will  protect 
in  the  one  case,  or  injure  in  the  other,  both  the  employees  of 
his  principal  and  strangers.  If  he  violates  his  duty  to  hii 
principal,  and  is  guilty  of  a  wrong  to*a  stranger,  whereby  the 
employer  is  directly  and  pecuniarily  benefited,  such  wrong  is, 
in  point  of  law,  the  wrong  of  the  latter,  and  he  stands  in  the 
same  legal  situation  as  the  agent  would  occupy  were  he  sued 
for  the  injury.  It  cannot  be  denied  that  it  was  the  duty  of 
appellant,  in  mining  its  own  territory,  to  respect  that  of  its 
neighbors,  and  restrain  its  workmen  and  servants  from  tres- 
passing upon  such  neighbors.  Having  delegated  the  entire 
tx>ntrol  of  its  mine  and  miners  to  a  superintendent,  withdraw- 
ing from  all  control  and  supervision  itself,  it  cannot  be  heard 
to  say  that  it  was  not  present  when  the  wrongs  complained  of 
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were  committed,  and  knew  not  of  their  commiseion.  But  if 
Bearcc  was  not  vested  with  this  general  authority,  and  was 
under  the  control  and  direction  of  appellant,  through  its 
board  of  directors  or  other  agent,  then  the  company  is  cer- 
tainly bound  to  know  what  its  servants  were  doing,  and  to 
control  them. 

4.  Because  appellant  cannot  be  heard  to  say  it  did  not 
know  that  its  superintendent  was  trespassing  upon  the  prem* 
ises  of  another.  To  repeat:  if  Bearce  had  such  authority  in 
the  premises  as  to  make  him  appellant's  superintendent,  then, 
by  the  rule  of  law  which  holds  him  to  be  the  principal  as  to 
third  persons,  the  question  of  notice  is  excluded  firom  the  case; 
but  if  he  was  less  than  a  representative,  and  was  directed  and 
controlled  by  his  principal,  the  latter  is  estopped  to  say  it  did 
not  know  that  which  its  agent  knew.  The  law  is  thoroughly 
settled  that,  as  between  the  principal  and  a  stranger,  the 
former  does  know  whatever  his  agent  knows,  learned  while 
acting  for  such  principal  in  the  particular  transaction.  Many 
cases,  among  which  are  Hart  v.  Bank^  38  Vt.  252,  Dresser  v. 
Norwood,  17  Com.  B.,  N.  S.,  466,  and  The  Distilled  Spirits,  11 
Wall.  356,  hold  that  notice  possessed  by  an  agent,  even  though 
it  may  have  been  acquired  prior  to  his  agency,  or  in  another 
transaction,  which  ho  is  at  liberty  to  communicate  to  hia 
principal,  will  bind  the  latter.  But  many  of  the  courts  of  this 
country  decline  to  carry  the  doctrine  to  this  extent,  and  limit 
its  application  to  cases  where  the  knowledge  or  notice  pos- 
sessed by  the  agent  was  acquired  during  his  particular  agency, 
and  in  the  course  of  the  same  transaction.  In  Sooy  v.  State, 
41  N.  J.  L.  400,  the  court,  in  its  discussion  of  the  doctrine  of 
the  cases  just  cited,  says:  '^The  more  just  principle  would 
seem  to  be  one  that  aimed  to  award  to  each  the  benefits  and 
burdens  which  would  have  arisen  if  the  business  had  been 
transacted  by  both  in  person.  Such  a  result  would  follow  if 
the  rule  to  be  adopted  were  that  whenever  the  principal,  if  act- 
ing in  the  matter  for  himself,  would  have  received  the  notice 
the  knowledge  of  his  agent  shall  be  chargeable  to  him."  If  we 
apply  this  rule  to  the  facts  of  this  case,  it  is  at  once  manifest 
that,  had  the  appellant  done  its  own  work  in  the  mine,  dis- 
pensing with  agents  and  superintendents,  it  must  have  known 
when  it  crossed  its  boundary  line  and  entered  the  Little  Chief 
territory.  Here,  also,  the  knowledge  of  the  superintendent, 
with  which  the  appellant  is  chargeable,  was  obtained  in  and 
by  the  very  transaction  constituting  the  cause  of  action. 
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5.  Because,  if  the  appellant,  by  its  whole  body  of  directors, 
had  worked  in  its  mine  and  ignorantly  crossed  into  the  Little 
Chief  ground,  and  taken  and  appropriated  the  proceeds  of  this 
ore,  it  would  be  liable  therefor  to  the  owner  thereof,  and  would 
be  bound  to  show  how  much  of  it  did  not  belong  to  appellee. 
The  entry  in  such  case  would  be  wrongful,  though  done  unwit- 
tingly; and  appellant,  being  a  wrong-doer,  would  be  subject  to 
the  rule  cited  above,  that  what  is  one's  duty  to  know  the  law 
holds  him  to  know.  Neither  in  legal  nor  natural  reason  can 
there  be  any  difference  between  taking  the  ore  ignorantly  and 
taking  the  value  thereof  without  knowledge  of  the  place  from 
which  the  ore  was  taken;  and  if,  in  the  first  instance,  the  bur- 
den of  proof  would  be  upon  appellant,  it  would  in  the  last. 
Over  the  superintendent  of  appellant  appellee  had  no  control; 
with  him  it  had  no  connection;  between  them  there  was  no 
privity  and  no  channel  of  communication;  while  he  was  the 
mere  creature  of  appellant.  It  was  his  legal  and  moral  duty 
to  keep  out  of  the  premises  of  appellee.  If  he  would  not,  but, 
for  the  direct  and  sole  benefit  of  his  employer,  he  would  take 
the  property  of  appellee,  his  duty  to  know  how  much  he  took 
is  undeniable,  and  it  is  but  simple  justice  and  reason  that  his 
employer  should  exact  of  him  the  observance  of  this  duty,  and 
failing  so  to  do,  be  held  to  the  same  obligation.  Appellant  is 
as  much  bound  to  know  where  the  money  it  received  came 
from  as  it  would  have  been  to  know  from  whose  ground  the 
ore  producing  the  money  came  from,  had  it  done  the  mining. 
For  this  position  I  rely  upon  the  case  of  Dean  v.  Thwaite^ 
Bupra.  It  is  thought  by  my  associates  that  the  judgment  of 
the  master  of  rolls  in  that  case  proceeded  on  the  notion  of 
withholding  evidence;  but  this  is  clearly  a.  mistaken  view. 
There,  the  defendant,  a  woman,  positively  denied  in  her  an- 
swer, under  oath,  any  knowledge  that  her  workmen  and  agents 
had  entered  the  land  of  the  plaintiff,  and  there  was  no  proof  to 
overthrow  this  denial.  Her  denial  was  accepted  as  true  by 
the  court,  and  the  master  of  rolls  said:  ''I  shall  certainly  not 
treat  this  as  a  case  of  fraud.  Still,  her  morally  honest  igno- 
rance of  the  fact  that  her  servants  had  been  taking  the  coal 
of  Dean  for  her  benefit  did  not  relieve  her  from  the  duty  of 
showing  just  how  much  of  the  whole  mass  was  taken  during 
the  time  covered,  and  excluded  from  the  account  by  the 
statute  of  limitations."  If  this  ruling  is  good  law,  why  should 
it  not  be  applied  to  this  case?  It  is  true  that  the  master  of 
rolls  said  that  he  assimilated  the  cases  to  that  of  Armory  v. 
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Delamiriej  Strange,  504,  which  was  a  case  in  which  tho  de- 
fendant kept  back  evidence;  but  the  analogy  between  the  two 
cases  arose,  not  out  of  the  fact  that  Mrs.  Thwaite  actually  had, 
as  the  jeweler  had,  the  evidence  which  she  could  produce,  but 
had  out  of  the  legal  duty  resting  upon  her  to  know  the  boun- 
daries of  her  own  land,  and  to  know  when  she  crossed  them; 
from  which  followed  the  legal  duty  flowing  firom  such  legally 
imputed  knowledge,  to  keep  "  strict  evidence  of  what  work- 
ings there  were  in  other  persons'  lands."  Certainly,  our  law 
requires  every  one  to  know  the  boundaries  of  his  own  land; 
and  in  an  action  qvure  elavswa  f regit  against  him  for  passing 
his  boundaries  and  entering  theland  of  his  neighbor,  he  could 
not  defend  by  showing  his  ignorance  of  such  boundary  lines. 
And  whether  he,  or  his  servant  acting  within  his  employment, 
committed  the  trespass  is  immaterial.  Hence  in  this  case, 
Bearce,  being  the  principal,  was  bound  to  know,  and  in  fact 
did  know,  when  he  left  appellant's  premises,  and  he,  as  much 
as  appellant,  was  bound  to  keep  the  evidence  of  his  trespass 
for  the  benefit  of  the  suffering  neighbor. 

6.  The  burden  of  proof  is  upon  appellant,  upon  the  plain 
and  well-understood  rules  of  evidence,  outside  of  the  question 
of  wrong-doing.  It  is  said  that  the  burden  of  proof  of  any  fact 
is  upon  him  who  affirms  it  This  is  true  in  a  general  sense 
It  was  certainly  incumbent  on  appellee  to  show,  to  make  good 
its  claim  against  appellant,  that  the  latter  had  unlawfully 
entered  upon  its  mining  premises  and  removed  therefrom  ore. 
This  it  did.  It  showed  that  from  January  2, 1880,  it  had  been 
in  possession  of  the  Little  Chief  mining  claim,  under  claim  of 
ownership  in  fee,  and  that  from  January  10,  1880,  it  had  the 
absolute  fee-simple  title  to  the  property;  further,  that  appel- 
lant had  excavated  in  the  said  claim  a  certain  area,  and  taken 
therefrom  ore  of  the  net  value  of  $37,125,  and  rested.  To 
meet  and  avoid  the  force  of  this  proof,  appellant  did  what  in 
pleading  would  be  denominated  ''  confessing  and  avoiding "; 
that  is,  it  showed  that,  notwithstanding  it  took  all  of  this  ore, 
appellee  was  not  the  owner  of  all  of  it,  but  that  a  '^ large  part" 
was  the  property  of  appellee's  grantor.  This  was  clearly  an 
affirmative  defense,  which  appellant  was  bound  to  make  good 
by  showing,  not  only  that  some  of  the  ore  did  not  belong  to 
appellee,  but  how  much.  To  illustrate:  Suppose  appellant,  in- 
stead of  denying  in  his  replication  the  taking  of  any  ore  from 
appellee,  had  admitted  it,  setting  up  that  a  large  part  thereof 
was  taken  from  the  appellee's  grantor,  and  that  for  such  part 


April,  1888.]         Mining  Co.  v.  Mining  Co.  243 

it  had  procured  from  grantor  a  release  of  damages,  would  ap- 
pellant not  have  been  called  on  to  show  accurately  how  much 
of  the  ore  this  release  covered?  In  other  words,  would  not 
such  release  have  been  an  affirmative  defense?  and  if  so,  is  it 
any  more  so  than  the  defense  upon  which  appellant  now  re- 
lies? 

The  opinion  that  a  new  trial  should  be  granted  because  the 
amount  of  ore  taken  from  the  grantor  of  appellee  by  appellant 
was  not  made  an  issue  in  the  case  by  the  pleadings,  it  seems 
to  me,  is  quite  novel,  and  inconsistent  with  the  settled  rules  of 
practice.  It  is  said  that  appellant,  by  its  replication,  denied 
the  taking  of  any  ore  from  the  Little  Chief  premises,  and  pro- 
duced considerable  evidence  to  sustain  this  denial;  and  that 
as  the  fact  that  appellant  had  mined  in  the  Little  Chief 
ground,  and  converted  ore  therefrom,  as  well  as  that  a  part  of 
the  trespass  was  against  appellee's  grantor,  was  developed  by 
the  evidence  before  the  referee,  and  as  neither  party  has  had 
an  opportunity  to  get  evidence  upon  this  fact,  both  should  be 
admitted  to  reopen  the  case  so  far  as  to  produce  what  evi- 
dence they  may  upon  the  point.  I  fail  to  see  what  bearing 
the  character  or  form  of  appellant's  pleading  has  upon  the 
question.  By  appellee's  answer  appellant  was  charged  with 
entering  upon  and  removing  from  the  Little  Chief  mining 
claim  a  large  quantity  of  valuable  ore.  Instead  of  confessing 
such  trespass  in  part,  and  avoiding  it  so  far  as  the  ore  belong- 
ing at  the  time  of  its  commission  to  appellee's  grantor  went, 
appellant  saw  fit  to  deny  in  toto  such  entry  and  conversion, 
and  sought  to  make  this  denial  good,  first,  by  showing  it  had 
not  entered  the  Little  Chief  premises  at  all,  and  then,  when 
that  position  became  untenable,  by  showing  that  such  entry 
was  made  before  appellee  owned  the  mine.  The  form  of  the 
pleading  adopted  by  appellant  certainly  did  not  in  the  least 
afiect  or  limit  it  in  making  its  defense  before  the  referee;  for 
it  made  by  its  evidence  the  very  same  case  as  it  would  have 
made  had  it  pleaded  in  confession  and  avoidance,  as  above 
suggested.  Upon  the  form  of  the  issue  as  to  this  fact,  chosen 
by  appellant,  there  can  be  no  right  to  a  new  trial  of  that  fact. 
If,  however,  it  is  supposed  that  the  pleading  shows  that  appel- 
lant had  no  notice  of  the  wrongs  charged  in  and  by  the  an- 
swer in  the  case  until  the  trial,  when  it  was  testified  to  by 
witnesses,  and  that  it  was  taken  by  surprise,  it  is  answered 
that  such  assumption  has  no  basis  in  the  theory  of  pleading, 
nor  in  the  experience  of  practice. 
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It  is  good  pleading  to  deny  wholly  the  wrong  with  which 
one  is  charged,  putting  the  party  alleging  it  to  the  proof,  rely- 
ing upon  his  inability  to  make  any  proof,  or  proof  of  the  whole 
wrong;  and  it  is  the  almost  invariable  practice  to  do  so.  But 
the  fact  that  the  complaining  party  does  succeed  in  proving  a 
part  only  or  all  the  wrongs  alleged  is  no  evidence  that  the  de- 
fendant is  surprised  in  either  fact  or  law.  The  answer  in  this 
case  was  sufficiently  distinct  as  to  dates  and  amounts,  and  in 
every  other  particular,  to  fully  apprise  appellant  of  the  charge 
against  it,  and  to  enable  it  to  prepare  its  defense.  Nor,  if  we 
look  away  from  the  pleadings  to  the  course  of  the  trial  before 
the  referee,  do  we  find  any  support  for  the  notion  that  appel- 
lant was  surprised,  or  was  in  any  way  unprepared  to  meet  the 
trespass  charged  against  it.  The  case  was  commenced  in 
September,  1880,  the  answer  was  filed  on  the  first  day  of 
March,  1881,  and  the  report  of  the  referee  filed  in  July,  1883. 
Thus  more  than  two  years  passed  after  appellant  was  by  the 
answer  plainly  notified  that  it  was  charged  with  this  wrong, 
before  the  report  was  filed.  All  of  this  time  appellant  had  to 
inquire  whether  its  agents  or  workmen  had  passed  the  boun- 
daries of  its  premises,  and  entered  those  of  appellee  or  its  gran- 
tor; and  from  the  array  of  witnesses  it  marshaled  at  the  trial, 
and  examined  on  this  fact,  it  is  evident  that  it  was  diligent. 
To  say  it  could  not  discover  at  once  by  a  mere  inspection  of 
its  mine  on  the  side  adjoining  the  Little  Chief  claim  the  fact 
that  it  had  entered  and  mined  in  the  latter  premises  is  to 
ignore  the  evidence  of  the  witnesses  before  the  referee;  and  to 
assume  it  did  not  at  once  institute  such  inquiry  is  to  charge 
it  with  a  degree  of  negligence  that  would  deprive  it  of  any 
right  to  a  new  trial.  Besides,  the  witnesses  examined  by  ap- 
pellant upon  this  branch  of  the  case  were  the  men  who  did  the 
very  work  of  which  appellee  complains,  or  at  least  many  of 
them  were;  and  why  it  should  be  supposed  that  others  can  be 
found  who  will  speak  more  definitely  on  this  point,  it  is  dif- 
ficult to  understand.  Further,  the  appellant  never  asked, 
during  the  progress  of  the  examination  before  the  referee,  for 
a  continuance  on  account  of  absent  witnesses,  nor  for  a  new 
trial  on  the  ground  of  surprise  or  newly  discovered  evidence. 
In  the  elaborate  argument  of  appellant's  counsel,  there  is  no 
hint  or  suggestion  that  a  new  trial  for  the  purpose  of  making 
a  better  showing  as  to  the  ore  taken  from  appellee's  grantor 
was  desired,  or  would  be  of  any  benefit  to  either  party.  But 
appellant  is  content  to  leave  the  fact  in  its  present  state  of 
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uncertainty,  if  this  court  will  bold  the  law  to  be  that  appellee 
must  show  definitely  bow  much  of  this  wrong  was  perpetrated 
upon  it,  in  order  to  a  recovery  of  anything.  Now  that  appel- 
lee's principal  witness  is  dead,  it  would  be  unjust  to  send  this 
case  back  for  a  retrial;  because,  though  his  testimony  may  be 
used  in  such  trial,  it  will  not  have  the  same  effect  as  his  oral 
testimony  would  have.  In  my  opinion,  the  judgment  in  this 
case  should  be  affirmed. 

Per  Curiam.  The  referee's  report  was  divided  into  separate 
findings  of  fact  and  of  law.  The  findings  of  fact  were  num- 
bered firom  1  to  6,  inclasive.  By  reference  to  the  original 
transcript,  we  discover  that  immediately  following  these  find- 
ings the  referee  uses  this  language:  ''As  conclusions  of  law  I 
find."  Then  he  adds  eight  or  ten  distinct  conclusions  of  law, 
but  leaves  them  unnumbered.  In  view  of  these  circumstances, 
we  agree  with  Commissioner  Macon  that  the  court  intended 
to  set  aside  the  conclusions  of  law  only,  leaving  undisturbed 
the  referee's  findings  of  fact.  The  action  of  the  district  court 
in  designating  the  legal  conclusions  of  the  referee  by  number 
does  not  avoid  this  inference.  The  language  used  in  the  judg- 
ment, as  well  as  the  circumstance  that  there  is  no  eighth  find- 
ing of  fact,  satisfies  us  that  the  learned  commissioner's  view  is 
correct.  We  may  admit  that  one  or  more  of  the  conclusions 
of  law  set  aside  by  the  court  were  technically  right.  Yet,  if 
they  were  not  essential  to  the  judgment,  and  if  the  judgment 
is  fairly  supported  by  the  facts  found,  under  established  legal 
principles,  no  reversible  error  was  committed.  With  this  ex- 
planation, we  adopt  the  conclusion  reached  by  Commissioner 
Macon  in  the  foregoing  opinion;  and  the  judgment  of  the  dis- 
trict  court  is  accordingly  affirmed. 
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Act  of  Agbnt  wmmr  Soopx  of  his  Emplotxbiit  biads  principal:  Law 
V.  Stokes,  23  N.  J.  L.  249;  90  Am.  Deo.  665;  WeatJUld  Bank  v.  Comen,  37 
K.  Y.  320;  93  Am.  Deo.  573;  KUne  ▼.  O.  P.  S.  R.  Co.,  37  Old.  400;  99  Am. 
Deo.  282,  and  notes  to  these  oases. 

Knowlsdob  of  AaxNT  within  soope  of  his  employment  is  the  knowledge 
of  his  principal:  Hunter  y,  WcOson,  12  OaL  363;  73  Am.  Deo.  543.  Same 
rule  applies  to  corporations:  NcuhtfUU  tie.  R.  B.  Co,  ▼.  EOioU,  1  Cold.  611;  78 
Am.  Dec  506,  and  notes  to  these  oases. 

Pbhtoipal  18  LiABLB  FOB  ToBTS  OF  HI8  AoBMT,  within  the  scope  of  his 
employment^  though  they  were  not  known  or  approved  by  the  principal: 
Moir  ▼.  Hopkins,  16  BL  313;  63  Am.  Dec.  312;  Ckrhardi  y.  Boatman's  Savmgs 
InstiMkm,  38  Ma  60;  90  Am.  Dec.  404;  New  Orkams  tU.  R,  R.  Co.  ▼.  Albrit- 
ton,  38  Miss.  242;  75  Am.  Deo.  98»  and  notes  to  these  cases. 

Pbincipal  18  LiABLB  FOB  THB  Afpbaranob  OF  Aobbt's  Powbbs,  and  if 
agent  act  within  his  apparent  authority,  the  principal  is  bound;  Camnumr 
weaithr.  Eawkhis,  83  Ky.  246;  BkHtford  ▼.  Memer,  107  K.  Y.  490.  The  same 
role  applies  to  oorporationA:  QtUemtater  ▼.  Madison  etc.  R.  R,  Co.,  5  Ind.  339; 
61  Am.  Dec  101,  note,  and  oases  nqpro;  Atlantic  etc  B^y  Co.  ▼.  Dtmn,  19  Ohio 
St.  162;  2  Am.  Rep.  382. 

COBPOBATION  18  LiABLB  FOB  ACT8  OF  ITS  AOBMTS  doUO  withlU  the  SCOpe 

of  the  latter  employment:  Henderson  y.  San  Antonio  etc  R.  R.  Co.,  11  Tex. 
660;  67  Am.  Dec  675;  Brohom  y.  N.  J.  R.  R.  etc  Co.,  32  K.  J.  L.  328;  90 
Am.  Dec  659;  Maynard  ▼«  FkmwuCs  Fund  Ins.  Co.,  34  CaL  48;  91  Am.  Dec 
671;  Radne  etc  R.  R.  Co.  y.  Famwr'setc  Co.,  49  lU.  331;  95  Am.  Dec  59& 

Affducatiyb  Issitbs  must  bb  Pboved  by  a  preponderance  of  evidence: 
Mitchea  y.  Deeds,  49  lU.  416;  95  Am.  Dec  621,  note  627. 
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FoonNG  AS  Natural  PBBaoNa  vx  Rboakd  to  thbib  Gontbactb,  and  the 
implications  upon  which  they  are  based:  Ciootte  y.  Church  of  St.  Anne,  60 
Mich.  552;  and  corporations  are  liable  for  acts  of  its  servants,  engaged  in  its 
business,  in  the  same  manner  and  to  the  same  extent  that  individuals  are 
liable  under  the  same  circumstances:  Hussey  v.  Norfolk  etc  R.  R.  Co.,  98 
N.  0.  34;  2  Am.  St.  Rep.  312;  but  corporations  are  not  liable  for  the  ma- 
licious acts  of  their  servants^  unless  audi  acts  are  ratified:  O.,  C,  A  8.  F.  B^y 
Co.  y.  Moore,  69  Tex.  157. 
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[U  Colorado,  880l] 

MiHBS  Ain>  MniDro.  —  NonoB  of  Diboovbbt  put  up  by  tbe  diseoverer  ef 
a  mineral  lode  at  bis  point  of  discovery,  specifying  in  addition  to  the 
statutory  requirements  the  extent  of  territory  claimed  along  the  vein  on 
both  sides  of  the  point  of  discovery,  is  an  appropriation  of  so  much  ter- 
ritory for  the  period  of  sixty  days  in  which  to  sink  a  discovery  shaft, 
although  the  boundaries  thereof  are  not  marked,  and  such  notice  renders 
void  an  overlapping  claim  on  the  same  vein  and  territory  made  within 
the  period  mentioned,  and  based  upon  a  junior  discovery. 

MiNBS  AND  MnriKo. — TiTLB  to  Mimsral  Lodk  in  the  actual  possession 
of  parties  claiming  to  own  it^  and  engaged  in  developing  it,  cannot  be 
initiated  by  others  by  a  survey,  and  recording  a  location  certificate. 
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Mines  and  Mindto. — Subtxtino»  Stakiko,  and  REOORBiNa  a  mineral 
location  ceitifieate  of  a  lode  claim  previonsly  located,  which  overlaps  the 
temtory  of  what  is  claimed  to  be  an  abandoned  lode  daim,  ia  not  a  re- 
location of  the  latter  claim  within  the  meaning  of  Colorado  General 
Statatea,  page  725,  aeotion  2111. 

IdiNBS  AND  MmiNo.  — Whsbb  Lodb  Consists  of  a  aingle  vein,  the  portion 
thereof  appropriated  by  the  first  discoverer  ia  wholly  withdrawn  from 
interference  or  claim  by  another  nntil  aome  default  is  made,  and  the  law 
relating  to  oroaa-lodea  approaching  from  different  directions  and  uniting 
at  some  pointy  and  authorizing  the  anbaequent  locator  to  oroaa  or  enter 
the  territory  of  the  claimant  of  the  other  lode,  has  no  relation  to  aingle 
▼eina. 

Moras  AND  Mdhnq. — Whebx  Onb  of  Two  Bisooyxrbbs  of  a  mineral 
lode  acquired  the  intereat  of  the  other  therein,  and  then  eraaed  the  name 
of  the  latter  from  the  notice  of  diaoovery,  changed  the  date  thereof  from 
time  of  diMsorery  to  time  of  acquiring  the  whole  interest^  and  continued 
in  poaaeaaion  developing  the  lode,  and  claiming  in  good  faith  to  be  the 
owner,  no  abandonment  took  place,  nor  did  he  loae  or  forfeit  any  rights 
acquired  by  the  previona  diaoovery. 

Moras  AND  MnriNO.  —  Failubb  to  Rbooikd  Minsbal  Location  Cebtiii- 
GAXI,  within  three  montha  from  the  date  of  diacovery  of  the  lode,  will 
not  inure  to  the  benefit  of  the  ownera  of  an  overlapping  claim  baaed  on 
a  junior  discovery,  when  auch  ownera  have  neither  made  nor  attempted 
to  make  a  relocation. 

Moras  AND  Mining.  — Whbbb  Claim  Sst  up  to  Titlb  to  mineral  lodtt 
ia  void  in  ita  inception,  plaintiff  has  no  atanding  to  queation  the  validitr 
of  defendant's  title. 

Mines  and  Mining.  —  Mining  Titles  cannot  be  questioned  collaterally. 

Action  involving  title  to  two  mining  claims^  one  known  ae 
the  Golden  Bell,  the  other  as  the  Verde.  The  Golden  Bell  was 
discovered  February  24,  1883,  by  Omai;  and  Clark,  who  at 
once  posted  a  notice  of  discovery  stating  the  number  of  feet 
of  territory  claimed  by  them.  Within  the  next  sixty  days 
they  did  considerable  work,  and  sunk  a  discovery  shaft  to  the 
depth  required  by  law.  On  the  25th  of  April  next,  Omar  and 
Clark,  who  also  owned  another  property  known  as  the  Mam- 
moth  claim,  exchanged  property,  Omar  taking  Clark's  inter- 
est  in  the  Golden  Bell.  He  then  erased  the  latter's  name 
from  the  discovery  notice,  and  left  his  own  thereon,  and 
changed  the  date  of  discovery  to  April  25, 1883.  The  irregu- 
lar manner  in  which  this  exchange  was  made,  it  being  merely 
a  verbal  trade  between  the  parties,  is  relied  upon  by  the  claim- 
ants of  the  Verde  as  an  abandonment  of  the  Golden  Bell,  and 
as  validating  their  claim.  Omar  worked  without  cessation  on 
the  Golden  Bell  from  the  time  of  his  discovery  to  April  25, 
1883,  the  time  of  the  exchange,  and  on  the  following  May  21st 
had  it  surveyed  and  staked.  On  the  next  day  he  made  and 
signed  a  location  certificate,  giving  the  date  of  discovery  as 
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April  25, 1888,  and  on  the  following  May  29th  had  it  recorded. 
The  Verde  claim  was  discovered  and  notice  posted  April  4, 
1883,  by  the  grantors  of  the  appellee.  The  notice  claimed  a 
certain  amount  of  territory  along  and  on  each  side  of  said 
claim,  overlapping  the  Golden  Bell  nearly  fourteen  hundred 
feet.  The  Verde  claim  was  surveyed  and  staked  June  7, 
1883,  and  the  first  location  certificate  recorded  the  next  day. 
On  June  12,  1883,  suit  was  brought  against  the  claimant  of 
the  Golden  Bell,  in  which  it  was  alleged  that  the  claimants  of 
the  Verde  were  seised  thereof  April  4,  1883;  that  the  claim- 
ant of  the  Golden  Bell,  by  entering  his  claim,  had  ousted  the 
former  of  his  title,  etc.  The  claimant  of  the  Golden  Bell 
answered  with  a  general  denial,  and  asserted  title.  Other 
facts  appear  in  the  opinion. 

DoUoff  and  Rittenhouae^  for  the  appellants. 

AlpheuB  Wright  and  L,  0.  RoekwM^  for  the  appellees. 

Beck,  C.  J.  The  first  and  second  paragraphs  of  the  petition 
filed  for  rehearing  state  the  substantial  grounds  relied  upon 
by  the  appellees  in  the  arguments  upon  the  rehearing.  They 
are  as  follows:  ^'  1.  The  decision  seems  to  be  based  upon  the 
ground  that  appellees'  discovery  shaft  was  sunk  upon  appel- 
lants' claim,  a  valid  subsisting  claim,  and  therefore  void. 
The  court  erred,  in  that  the  discovery  of  the  Verde  was  made 
on  unoccupied  public  domain,  but  it  became,  by  reason  of  the 
survey,  an  overlappipg  claim  on  the  Golden  Bell.  2.  The  court 
erred  in  deciding  that  the  abandonment  of  the  so-called  Golden 
Bell  by  Omar  and  Clark,  by  making  its  date  of  discovery  the 
twenty-fifth  day  of  April,  1883,  instead  of  February  24,  1883, 
did  not  inure  to  the  benefit  of  the  appellees."  It  is  further 
urged  in  this  petition  that  the  decision  of  this  court  in  Lehan- 
wm  etc.  Mining  Co,  v.  Mining  Co.,  6  Col.  380,  holding  ''  that 
entering  upon  premises  in  the  actual  possession  of  another, 
for  the  purpose  of  performing  the  acts  necessary  to  constitute 
location  and  possession,  amount  only  to  trespass,  and  cannot 
form  the  basis  for  the  acquisition  of  title,"  is  not  applicable  to 
the  facts  in  this  case,  because  the  entry  of  appellees  for  the 
purpose  of  discovery  of  the  Verde  lode  was  not  made  on  the 
Golden  Bell  territory,  nor  on  any  ground  in  appellants'  posses- 
sion. 

Upon  allowing  the  rehearing,  a  question,  based,  as  was  sup- 
posed, largely  upon  appellees'  theory  of  the  case,  was  submit- 
ted for  argument.    Counsel  for  the  appellees,  however,  raised 
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the  objection  that  the  question  submitted  was  unfair  to  them, 
in  that  it  assumed  a  state  of  facts  which  did  not  exist.  They 
did  not  confine  themselves  to  the  discussion  of  this  question, 
but,  as  they  admit,  devoted  their  principal  arguments  to  the 
case  as  presented  by  the  whole  record.  They  also  alleged 
errors  and  inconsistencies  in  the  opinion  filed,  which  were  not 
pointed  out  in  the  petition  for  rehearing.  But  in  view  of  the 
facts  that  the  case  must  be  remanded  for  another  trial,  and 
that  important  facts  and  points  were  misapprehended  by  the 
court  on  the  former  hearing,  we  deem  it  expedient  that  the 
opinion  filed  be  withdrawn. 

The  principal  errors  assigned  upon  the  record  of  the  trial 
below  relate  to  instructions  given  the  jury  in  behalf  of  the  ap- 
pellees, and  the  refusal  to  give  instructions  prayed  by  the 
appellants.  The  main  issue  involved  in  the  case  is,  whether 
the  discoverers  of  the  Verde  (their  discovery  being  upon  the 
extension  of  the  Golden  Bell  lode,  but  immediately  outside 
that  part  of  the  Golden  Bell  vein  and  territory  then  claimed 
by  its  discoverers)  could,  in  the  manner  here  attempted,  initi- 
ate a  claim  to  the  territory  of  the  latter  lode  which  might 
ripen  into  a  valid  claim  in  their  favor  through  subsequent  de- 
linquencies on  the  part  of  the  original  discoverers  of  that  lode. 

The  proposition  of  appellants  that  the  claim  of  Omar  and 
Clark  to  fifteen  hundred  feet  of  the  Golden  Bell  lode  and  ter- 
ritory, on  the  fourth  day  of  April,  1883,  the  day  of  the  discov- 
ery of  the  Verde,  was  then  a  valid  subsisting  claim,  is  supported 
by  high  authority.  This  proposition  is  disputed  by  counsel 
for  the  appellees.  They  take  the  position  that  the  discoverer 
of  a  lode  cannot  keep  other  prospectors  off  his  lode  during  the 
time  allowed  him  by  statute  for  sinking  his  discovery  shaft, 
by  inserting  in  his  discovery  notice,  in  addition  to  matters  re- 
quired by  statute,  the  number  of  feet  claimed  upon  the  vein 
on  each  side  of  the  point  of  discovery;  also,  that  such  a  notice 
does  not  render  void  an  overiapping  claim  on  the  same  vein 
and  territory,  made  within  the  period  mentioned,  upon  a  junior 
discovery.  Upon  these  points,  the  views  of  appellees'  counsel 
are  in  conflict  with  the  views  of  the  supreme  court  of  the 
United  States. 

In  the  case  of  Erhardt  v.  Boaro,  3  McCrary,  19,  tried  in  the 
circuit  court  of  the  United  States  for  the  district  of  Colorado, 
by  Hallett,  J.,  and  afterwards  removed  by  writ  of  error  to  the 
supreme  court  of  the  United  States,  Judge  Hallett  held  plain- 
tiff's discovery  notice  defective  because  it  did  not  state  the 
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length  claimed  upon  the  lode,  nor  the  length  claimed  in  either 
direction  from  the  point  of  discovery.  It  was  upon  this  state 
of  facts  he  held  the  discoverer  entitled  to  claim  only  the  pas' 
9es8io  pedis  while  sinking  his  discovery  shaft,  and  that  any 
other  citizen  might  make  a  valid  location,  in  the  mean  time, 
upon  any  other  portion  of  the  vein.  But  the  effect  of  the  de- 
cision is,  that  if  the  notice  had  specified  the  extent  of  the 
claim,  the  discoverer's  right,  to  the  full  extent,  would  have 
been  protected.  Mr.  Justice  Field,  upon  reviewing  the  case  in 
the  supreme  court,  says:  "  The  written  notice  posted  on  the 
stake  at  the  point  of  discovery  ....  declares  that  they 
claimed  one  thousand  five  hundred  feet  on  the  '  lode,  vein,  or 
deposit' "  How  such  fact  appears  from  the  record  in  that 
case  is  not  for  us  to  inquire.  The  court  held  that,  although 
the  notice  was  indefinite  in  not  stating  the  number  of  feet 
claimed  on  each  side  of  the  discovery,  yet  it  would  protect  750 
feet  on  either  side  of  the  point  of  discovery  from  the  trespasses 
or  claims  of  others,  for  the  period  of  sixty  days,  the  time  al« 
lowed  by  the  statute  of  Colorado  for  the  sinking  of  a  discovery 
shaft:  Erhardt  v.  Boaroj  113  U.  S.  527.  Counsel  in  the 
present  case  raise  the  point  that  the  statute  does  not  re- 
quire  the  discovery  notice  to  contain  such  a  specification. 
As  we  have  seen,  both  Judge  Hallett  of  the  district  court 
of  the  United  States  for  the  district  of  Colorado,  and  the 
supreme  court  of  the  United  States,  hold  such  to  be  the  effect 
of  our  statute,  if  the  extent  of  the  claim  is  specified  in  the 
notice.  While  none  of  the  cases  heretofore  brought  before 
this  court  may  have  presented  this  identical  point,  our  views 
of  the  proper  construction  of  the  state  statute  are  in  full  ac- 
cord with  the  foregoing  decisions  concerning  the  effect  of  a 
legal  notice  posted  at  the  point  of  discovery  of  a  lode,  which 
specifies  the  extent  of  territory  claimed  thereon  on  either  side 
of  the  point  of  discovery. 

It  is  conceded  that  if  the  boundaries  of  the  Qolden  Bell  had 
been  marked,  no  claim  to  any  portion  thereof  could  have  been 
initiated  until  after  a  forfeiture  had  occurred.  To  hold  that 
the  miner,  as  soon  as  he  discovers  a  lode,  must  immediately 
stake  the  territory  which  he  is  entitled  to  claim  thereon  in 
order  to  protect  it  from  the  invasion  and  claims  of  other  per- 
sons learning  of  his  find,  would  be  an  unreasonable,  if  not  an 
impossible,  requirement.  An  attempt  to  do  so  would  result, 
in  many  cases,  in  leaving  the  main  portion  of  the  lode  outside 
the  staked  boundaries.    The  object  of  the  statute,  in  giving 
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sixty  days  for  sinking  the  discovery  shafl,  was  evidently  to 
afford  the  miner  time  to  sink  his  shaft,  and  to  ascertain  the 
true  course  of  his  lode,  when  he  would  be  qualified  to  mark  its 
boundaries  on  the  surface.  When  the  legislative  intent  is 
clear  or  can  be  reasonably  inferred,  it  is  held  to  be  the  duty 
of  the  courts  to  so  construe  the  statute  as  to  render  it  effective, 
if  possible  to  do  so  under  the  rules  of  statutory  construction: 
Simmons  v.  Powder  Works^  7  Gol.  285-289.  To  hold  that  the 
•claim  is  protected  throughout  its  whole  extent  daring  this 
period  from  invasion  and  adverse  claims,  by  a  notice  which, 
in  addition  to  the  statutory  requirements,  shall  specify  the 
•extent  of  territory  claimed  along  the  vein  on  both  sides  of  the 
point  of  discovery,  is  both  reasonable  and  equitable.  It  is 
likewise  consistent  with  the  spirit  and  policy  of  the  statute, 
4twd  a  construction  which  renders  it  effective.  Such  a  notice, 
properly  made  and  posted,  is  an  appropriation  of  the  territory 
specified  therein  for  the  period  of  sixty  days. 

It  has  been  repeatedly  held  that  only  the  unappropriated 
mineral  lands  of  the  United  States  are  open  to  exploration 
and  location.  No  one  can,  therefore,  lawfully  enter  upon  the 
territory  so  claimed,  during  the  period  named,  for  the  purpose 
of  initiating  a  claim  thereto;  and  it  necessarily  and  logically 
follows,  from  an  application  of  the  same  rules  and  principles, 
that  no  one,  during  this  period,  can  stand  outside  such  appro- 
priated territory,  and,  in  any  manner,  initiate  a  claim  thereto 
oapable  of  being  rendered  valid  in  the  future  by  the  happen- 
ing of  fortuitous  circumetances. 

The  intimation  that  the  claim  of  Omar  and  Clark  to  the 
Oolden  Bell  was  not  made  in  good  faith  is,  in  our  judgment, 
without  foundation,  and  is  evidently  based  on  a  misconstruc- 
tion of  Omar's  testimony.  He  swears  that  he  worked  almost 
continuously  upon  the  lode  firom  February  24th  up  to  the  com- 
mencement of  this  suit,  and  in  this  he  is  strongly  corroborated 
by  other  witnesses,  as  well  as  by  the  amount  of  work  which 
he  performed  upon  the  ground  in  controversy  *during  this 
time. 

But  another  position  assumed  in  argument  is,  that  the 
Verde  party  made  no  claim  to  the  territory  in  dispute  until 
after  Omar  and  Clark  had  abandoned  their  claim  thereto,  and 
until  after  the  forfeiture  became  complete  by  the  failure  of  the 
appellants  to  record  their  certificate  of  location  of  the  Golden 
Bell  within  three  months  after  the  date  of  the  discovery, 
February  24, 1883;  that  the  owners  of  the  Verde  then  appro- 
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priated  the  forfeited  territory  by  extending  their  survey  over 
the  fiame.  This  extension  of  survey,  so  called,  took  in  about 
fourteen  hundred  feet  of  the  appellants'  lode,  including  their 
discovery  shaft .  and  all  the  workings,  and  was  made  while 
the  appellees  were  in  actual  possession.  We  observe,  in  the 
first  place,  that  the  record  shows  the  claim  of  the  appellees 
did  not  originate  in  this  survey;  and,  in  the  second,  that  if  it 
did,  it  was  invalid,  for  the  reason  that,  under  the  mining  laws 
and  decisions,  title  to  a  lode  in  the  actual  possession  of  citi- 
zens who  claim  to  own  it,  and  who  are  engaged  in  developing 
it,  cannot  be  initiated  by  other  persons  by  a  survey  and  the 
recording  of  a  location  certificate.  The  origin  of  appellees' 
claim  dates  from  April  4,  1883,  when  their  grantors  uncov- 
ered the  lode  at  a  point  immediately  southerly  and  outside  of 
the  territory  claimed  by  the  discoverers  of  the  Grolden  Bell. 
The  notice  then  posted  by  the  Verde  discoverers  claimed  four- 
teen hundred  feet  "northerly"  (which  overlapped  and  in- 
cluded all  but  one  hundred  feet  of  the  Golden  Bell),  and  one 
hundred  feet  "southerly." 

The  Verde  party  denominate  their  survey,  made  June  7, 
1883,  a  relocation  of  the  Golden  Bell,  claiming  that  it  was 
open  to  relocation  at  that  time,  by  abandonment  and  forfeit- 
ure. If  the  lode  was  open  to  relocation  at  the  date  of  this  sur- 
vey, no  relocation  was  made  or  attempted  in  manner  required 
by  law.  All  that  was  attempted  to  be  done  was  to  perfect 
the  location  of  the  claim,  previously  made  by  the  discoverers 
of  the  Verde,  to  the  territory  of  the  Golden  Bell,  by  survey- 
ing, staking,  and  recording  a  location  certificate  of  that  identi- 
cal territory,  all  of  which,  as  we  have  shown,  was  without 
warrant  of  law.  These  acts  not  only  fall  far  short  of  the  re- 
quirements of  the  statute  concerning  the  relocation  of  ^an- 
doned  lode  claims  (Gren.  Stats.,  p.  725,  sec.  2411),  but  do  not 
even  constitute  an  effort  to  comply  with  the  statute. 

The  attempt  to  justify  the  steps  taken  by  the  Verde  claim* 
ants  for  the  acquisition  of  title  to  the  Golden  Bell,  by  reference 
to  the  statutes  relating  to  location  of  cross-lodes,  is  equally 
abortive.  It  is  illogical,  there  being  no  analogy  between  the 
two  classes  of  locations,  nor  in  the  statute  relating  thereto. 
In  the  present  case  there  is  a  single  vein;  and  under  a  fair 
construction  of  the  statutes,  federal  and  state,  the  portion 
thereof  appropriated  by  the  first  discoverer  is  wholly  with- 
drawn from  interference  or  claim  by  any  other  citizen  until 
some  default  is  made.    Such  is  not  the  law  with  regard  to 
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the  location  of  croes-Iodes.  Id  such  case  there  are  two  lodes, 
which  either  cross  each  other  or  approaching  from  different 
directions  unite  at  some  point.  In  such  cases  the  act  of  Con- 
gress (R.  S.  2336)  authorizes  the  subsequent  locator  to  cross 
or  enter  upon  the  territory  of  the  claimant  of  the  other  lode. 
In  this  class  of  cases,  a  claim  to  a  portion  of  the  previously 
appropriated  territory  may  be  initiated  by  authority  of  law, 
while  it  remains  a  valid  subsisting  claim;  but  no  such  au- 
thority exists  as  to  the  former  class. 

Concerning  the  alleged  abandonment  of  the  Oolden  Bell  by 
Omar  and  Clark  on  April  25th,  a  reconsideration  of  the  point 
shows  the  claim  was  not  abandoned  by  the  proceedings  which 
took  place  on  that  occasion.  The  purpose  in  view  was  merely 
an  exchange  of  property,  by  which  Omar  should  take  Clark's 
interest  in  the  Oolden  Bell,  and  Clark  should  take  Omar's 
interest  in  the  Mammoth  lode.  However  irregular  this  trans- 
action may  have  been,  Clark's  possession  of  the  Golden  Bell 
being  surrendered  to  Omar,  the  intention  6f  the  parties  was 
effectuated.  It  has  been  held  that  a  written  conveyance  is 
not  necessary  to  the  transfer  of  a  mining  claim:  Mining  Co,  v. 
Taylor,  100  U.  8.  87;  Tunnel  Co.  v.  Stranahan,  20  Cal.  198. 
Omar,  by  erasing  Clark's  name  from  the  discovery  notice, 
and  remaining  in  actual  possession,  assumed  full  ownership 
of  the  claim.  It  is  a  settled  principle  of  law  that  an  abandon- 
ment of  property  is  a  question  of  intention.  A  transaction 
affecting  property  may  be  irregular;  but  if  the  owner  does  not 
intend  to  abandon  it,  and  continues  in  possession,  claiming  in 
good  faith  to  be  the  owner,  no  abandonment  can  take  place: 
MaJleti  V.  Mining  Co.,  1  Nev.  188;  Myers  v.  Spooner,  55  Cal. 
257.  The  testimony  as  to  Omar's  intention  in  the  matter  is 
conclusive  that  he  did  not  intend  to  abandon  this  lode.  He 
continued  the  work  of  development  as  before,  and  about  two 
weeks  afterwards  struck  rich  mineral.  We  are  also  of  the 
opinion  that  he  did  not  forfeit  any  rights  previously  acquired 
by  himself  and  Clark  in  the  Golden  Bell  by  the  changes  made 
in  the  discovery  notice  at  the  time  of  the  transaction  referred 
to.  If  this  claim  subsequently  became  liable  to  relocation  by 
reason  of  the  fEulure  of  Omar  and  his  co-owners  to  record  their 
location  certificate  within  the  period  of  three  months  from 
February  24,  1883,  the  date  of  discovery,  such  default  did  not 
inure  to  the  benefit  of  the  appellees,  since,  as  we  have  seen, 
they  neither  made  nor  attempted  to  make  a  relocation. 

The  result  of  this  review  of  the  case  upon  the  whole  record 
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is  substantially  to  narrow  the  issues  to  the  single  question 
whether  a  claim  of  ownership  to  mining  territory  which  hae 
been  appropriated  by  the  discoverers  of  a  lode  therein,  made 
in  the  manner  and  under  the  circumstances  above  stated,  can 
be  initiated  by  other  persons  before  default  or  forfeiture  on 
the  part  of  the  discoverers,  so  as  to  make  it  capable  of  ripen- 
ing into  a  valid  title,  and  to  answer  the  same  in  the  negative. 
It  appearing,  then,  from  the  record  before  ns  that  the  claims 
of  title  set  up  by  the  plaintiffs  below  to  the  territory  of  the 
Golden  Bell  were  void  in  their  inception,  both  the  claim 
thereto  asserted  upon  the  discovery  of  the  Verde  and  that 
alleged  by  way  of  relocation  or  extension  of  survey,  the  deter- 
mination of  this  point  is  an  end  of  the  controversy  as  between 
the  parties  to  this  record.  The  plaintiffs,  not  being  invested 
with  any  title,  have  no  standing  in  court  to  question  the 
validity  of  defendant's  title.  Mining  titles  cannot  be  ques- 
tioned collaterally:  McOinnis  v.  Egbertj  8  Col.  46. 

It  follows  from  the  points  decided  that  the  instructions  given 
to  the  jury  on  behalf  of  the  appellees  were  misleading  and  erro- 
neous in  important  particulars.  The  first  assumes  that  ad- 
verse rights  to  mining  property  may  accrue  or  intervene  before 
forfeiture;  the  fifth,  that  all  the  rights  of  the  discoverers  of  the 
Golden  Bell,  acquired  by  discovery  and  posting  of  notice  on 
February  24, 1883,  were  lost  by  changing  the  names  of  the 
claimants  and  the  date  of  the  discovery  notice;  the  sixth,  that 
the  appellants  are  estopped,  by  their  certificate  of  location, 
from  claiming  a  discovery  of  their  lode  on  the  twenty-fourth 
day  of  February.  All  these  instructions  are  erroneous  and 
misleading,  as  between  the  parties  to  this  controversy,  for  the 
reasons  above  given.  The  points  decided  will  enable  the  trial 
court  to  correctly  instruct  the  jury  concerning  the  legal  propo- 
sitions involved  in  the  action. 

Ordered  that  the  judgment  entered  herein  on  the  fourth  day 
of  January,  A.  D.  1888,  be  vacated  and  set  aside,  that  the 
opinion  filed  be  withdrawn,  and  that  the  judgment  of  the 
court  below  be  reversed  and  the  cause  remanded. 


FAnuKB  TO  Rboobd  MnraKQ  Claqc  does  not  avoid  it,  in  the  absenoe  of 
mining  rules  to  that  effect,  aa  against  a  snbseqnent  entry  and  location,  when 
actual  possession  is  taken  and  kept  by  the  first  claimant;  BnglM  ▼.  Johntom^ 
17  CaL  107;  76  Aul  Dec  574.  And  as  to  rights  arising  under  possesBion»  see 
the  note  679,  and  also  that  to  McCUtUoek  ▼.  Bryden^  63  Id.  105. 


Oct.  1888.]    Ck>i.ORADo  Elbctbic  Co.  v.  Lubbebs.  255 


Colorado  Electbio  Company  v.  Lubbers. 

iU  COLOBADO,  fiOBwJ 

MiflTKB  Aim  Skbtaht— Work  Outbidb  ov  Ehplotmsnt— Nbguosncb 
fOB  JuBT  TO  Dbtsbiokx.  —  Where  in  an  action  for  damages  it  appears 
that  the  plaintiff  was  sent  hy  his  master,  an  eleotrio  light  company,  to 
remote  one  of  its  eleotrio  lights  and  connect  the  wires  with  the  circoit; 
that  the  work  assigned  was  outside  of  his  employment;  that  he  was  igno- 
rant and  inezperienoed  in  sach  work,  and  was  not  instructed  how  to  do 
it;  that  the  usual  time  for  turning  on  the  electricity  was  4:30  o'clock, 
p.  M.,  on  cloudy  days,  and  4.45  o'clock,  F.  M.,  on  clear;  that  the  day  on 
which  he  was  injured  was  clear;  that  he  reached  the  lamp  and  com* 
menoed  work  at  4:16  o'clock,  F.  m.,  at  which  time,  while  at  work  on  the 
wires,  the  current  was  turned  on,  and  that  he  received  the  shock  which 
caused  the  injury  sued  for,  — the  defendant  b  not  entitled  to  a  nonsuit, 
and  the  question  of  negligence  or  contributory  negligence  is  for  the  jury. 
In  such  action  an  instruction  that  plaintiff  had  a  right  to  believe  and  ez« 
pect  on  that  day  that  the  current  would  not  be  turned  on  earlier  than 
usual,  that  if  the  jury  believe  that  on  such  day  the  current  was  turned 
on  earlier  than  umial,  and  plaintiff  was  injured  in  consequence  thereof, 
then  defendant  was  negligent  and  plaintiff  entitled  to  recover,  is  proper. 

MiflTEB  Aim  Sebvaht. — LiABiUTT  OV  Mabtkb  must  be  determined  by 
what  took  place  before  and  at  the  time  of  the  accident.  What  he  did 
afterwards  by  way  of  precaution  to  avoid  future  accidents  cannot  be 
construed  into  an  ^mission  by  him  of  previous  neglect  of  duty.  There- 
fore in  an  action  for  damages  evidence  that,  after  an  accident  causing 
the  injury,  the  master  put  up  warnings  to  employees  not  to  engage  in 
certain  work  after  a  certain  hour,  without  first  notifying  his  officers  in 
charge,  is  inadmissible. 

Action  for  personal  injury  to  Lubbers.  It  appears  that  the 
Colorado  Electric  Company  8Uiq[>lied  lights  for  the  city  of 
Denver  by  means  of  electric  fluid  conveyed  by  elevated  wires 
to  different  lamps  used  as  burners.  Lubbers  was  in  the  em- 
ploy of  said  company  as  a  carpenter,  to  assist  in  caring  for 
its  electric  light  tower;  that  on  the  day  of  the  accident,  at 
about  3:30  o'clock,  p.  m.,  he  was  sent  by  said  company  to  re- 
move one  of  its  lamps,  and  connect  the  wires  with  the  circuit; 
that  it  was  the  custom  of  said  company  at  such  time  to  turn 
on  the  electric  current  at  4:30  o'clock,  p.  m.,  on  cloudy  days, 
and  at  4:45  o'clock,  p.  m.,  on  clear  days;  that  the  day  on 
which  the  accident  occurred  was  a  dear  day,  and  that  it  was 
dangerous  to  handle  the  wires  when  the  current  was  on;  that 
Lubbers  was  inexperienced  in  the  labor  assigned  him  on  that 
day,  which  was  outside  his  regular  employment;  that  he  was 
sent  to  do  the  work  on  foot  at  a  distance  of  from  one  and  one 
fourth  to  two  miles;  that  the  time  required  to  perform  the  work 
assigned,  with  ordinary  speed,  would  be  from  thirty-five  to 
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fifty  minutee;  that  he  proceeded  to  do  the  work  at  a  ^'  good 
gait,  pretty  fast,"  was  not  delayed  on  the  way,  or  in  the  per- 
formance of  the  work;  that  before  starting,  the  said  company 
informed  him  that  he  would  have  time  to  do  the  work  before 
the  current  was  turned  on;  that  after  taking  down  the  lamp 
and  while  connecting  the  wires  the  current  was  turned,  he 
received  a  shock  and  fell  a  distance  of  twelve  feet,  thereby 
receiving  the  injuries  complained  of;  that  he  was  given  no  ap- 
pliances to  do  the  work  with,  nor  any  instructions  bow  to  do 
it;  that  although  he  knew  that  it  was  dangerous  to  handle 
the  wires  when  the  curernt  was  on,  he  did  not  know  that  a 
'^ jumper  "  could  be  used  to  cutoff  the  current;  that  while  using 
his  hands  to  connect  the  wires  the  accident  happened;  that  he 
had  no  time-keeper  with  him,  but  knew  that  when  he  started 
to  do  the  work  it  was  3:80  o'clock,  p.  m.,  and  that  the  current 
was  turned  on  earlier  than  usual  that  day, — that  it  was  nearer 
4:15  than  4:80  o'clock,  p.  m.,  and  that  the  accident  happened 
between  such  hours;  that  at  the  time  he  sought  to  make  the 
connection  he  believed  that  the  current  would  not  be  turned 
on  before  the  usual  time,  4:45  o'clock,  p.  m.,  which  time  he  be- 
lieved had  not  arrived  when  he  was  injured.  Upon  this  evi- 
dence said  company  asked  for  a  nonsuit,  on  the  ground  that 
no  negligence  was  shown  against  it,  and  that  Lubbers  was 
guilty  of  contributory  negligence.  Motion  denied,  as  also 
motion  for  a  new  trial  after  verdict.  The  court  instructed  the 
jury  against  objection  as  follows:  ''  The  plaintiff  had  a  right 
to  believe  and  expect  that  on  the  day  in  question  the  electric 
current  would  not  be  turned  on  the  wires  earlier  than  usual, 
and  if  you  believe  from  the  evidence  that  on  the  day  the  elec- 
tric current  was  turned  on  to  the  wires  earlier  than  usual, 
and  the  plaintiff  was  injured  in  consequence  thereof,  then  the 
company  was  guilty  of  negligence,  and  the  plaintiff  is  entitled 
to  recover."  Verdict  and  judgment  for  Lubbers.  Appeal  by 
the  company. 

E.  0,  Wolcott^  or  the  appellant. 
WUliam  B.  MiUs^  for  the  appellee. 

Db  France,  C.  We  are  of  the  opinion  that  no  error  was 
committed  by  the  court  in  overruling  the  motion  for  a  nonsuit, 
or  in  giving  the  instruction  complained  of.  The  questions  of 
negligence  and  of  contributory  negligence  were  questions  of 
fact  to  be  determined  by  the  jury  from  the  evidence  in  the 
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ease;  and  the  instniction  in  question,  when  taken  in  connec- 
tion with  the  testimony  and  the  other  instructions  given,  con- 
tains no  error.  The  plaintiff  was  allowed  to  prove  by  the 
witness  Oeagan,  over  the  objection  of  the  defendant,  that  sub- 
sequent to  the  accident  complained  of  the  defendant  put  up 
certain  hand-bills  or  placards  at  its  works,  warning  all  the 
employees  engaged  at  work  on  its  lines  or  circuits  to  quit  such 
work  at  four  o'clock,  and  to  not  continue  the  same  without 
first  notifying  the  officers  at  the  works  thereof.  This  was  er- 
ror, and  we  cannot  say  that  the  defendant  was  not  prejudiced 
thereby.  The  liability  of  the  defendant  must  be  determined 
from  what  took  place  before  and  at  the  time  of  the  accident. 
What  it  did  afterwards  in  the  way  of  precaution,  to  avoid  fu- 
ture accidents,  should  not  be  construed  into  an  admission  by 
it  of  a  previous  neglect  of  duty:  Mane  v.  BaUway  Co.^  80 
Minn.  485,  and  cases  there  cited.  For  this  error  the  judg- 
ment must  be  reversed. 

StaiiiOUP,  C,  and  Rismo,  C,  concurred. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  reversed. 


NsGLioxiroi»  WBUf  A  QuflsnoH  loa  Jubt:  WcmmU  ▼.  Maim  ttc  B.  R. 
Ok,  79  Me.  397;  1  Am.  8t.  Bap.  821;  WaXtace  ▼.  Wtikm  etc  B.  S.  Oo,^  9^ 
N.  0.  494;  2  Am.  St.  Bep.  846»  and  note  349;  Alabama  eie,  R.  B.  O^  ▼.  Af 
mold,  84  AU.  169;  6  Am.  St.  Bep.  854;  Beheld  ▼.  Cfhkago  etc  B.  B,  Co.,  70 
Wis.  216;  6  Am.  St.  Bep.  168,  and  note  174;  Graver  ▼.  Ckrittkm,  36  Minn. 
413;  1  Am.  St.  Bep.  676^  and  note  680;  OrleanB  Village  r.  Perry,  24  Ke1>. 
831;  Needkam  r.  L.  S  N.  B,  B.  Co,,  85  Ky.  423. 

Lluoutt  or  MisrxB  to  Sxbvaut  ior  Ivjubos  Bscuvkd  Outbidi  his 
Bbgulab  Ekflotmmht:  Jonea  y.  Old  Dominion  etc.  MiOs,  82  Va.  140;  8  Am. 
St.  Bep.  92;  OoU  v.  CMo^o  tic  Ry  Co.,  71  Wia.  114;  6  Am.  St.  Bep.  201, 
endnote. 

Mastib's  Dorr  to  Ikstbitot  mx)  Wash  Ssbvahtb  Bkflotid  m  Dah- 
esROUB  Work:  WormeU  ▼.  MaSno  etc  B,  B,  Co.,  79  Me.  397;  1  Am.  SI 
Bep.  321,  and  note  830;  note  to  Smiih  ▼.  PenhmOar  Oar  Worke,  1  Am.  SI 
Bc^.  54a 

Am.  St.  Bsp.,  Vou  vn. — 17 
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Hammond  v.  Rose. 

[11  COLOBADO,  621] 

Watb&  Rights. —  Appbopbiatob  of  Water  ov  Strsam  for  iirigstioii  ao- 
quires  a  prior  right  thereto  aa  against  the  riparian  owner  of  land  along 
raoh  stream,  who  obtained  patent  for  sach  land  after  sach  appropriation 
had  been  made,  but  before  the  operation  of  the  amendment  of  July  9, 
1870,  to  act  of  Congress  of  July  2G,  1866,  requiring  that  patents  to  publio 
lands,  thereafter  to  be  issued,  shall  be  subject  to  any  Teated  or  accrued 
water  rights. 

Water  Rights. — Water  of  Stream  oak  bb  Diyebted  by  appropriation 
for  irrigation  to  the  exclusion  of  any  riparian  owner  along  such  stream 
under  the  law  in  Colorado^  even  when  the  lands  to  bo  irrigated  are  not 
located  on  the  banks,  margin,  or  neighborhood  of  such  stream. 

Water  Rights.  —  Cokkon-law  Doctrinb  giving  riparian  owner  a  right  to 
the  flow  of  the  stream  in  its  natural  channel  upon  and  over  his  lands, 
even  though  he  makes  no  beneficial  use  of  it»  is  inapplicable  to  Colorado. 
The  first  appropiiator  of  water  from  the  stream  for  a  useful  puipose  has, 
subject  to  constitutional  and  statutory  qualifioaticms,  a  prior  right 
thereto,  to  the  extent  of  his  appropriation,  and  this  right  is  entitled  to  pro- 
tection as  well  after  patent  to  a  third  party  of  the  land  over  which  the 
stream  flows  as  when  the  land  is  a  part  of  the  public  domain.  The 
right  acquired  by  prior  appropriation  is  not  dependent  upon  the  loau  of 
its  application  to  the  beneficial  use  designed, 

/.  B.  Cochranej  for  the  appellant. 

John  CampbeUj  for  the  appellees. 

Rising,  C.  The  appellees,  who  were  defendants  below,  de- 
mnrred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  standing  on  his  complaint, 
judgment  dismissing  the  action  and  for  costs  was  entered.  It 
is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner  in 
fee-simple  of  certain  lands  lying  on  both  sides  of  Cheyenne 
Creek,  which  lands  were  granted  to  Marcus  A.  Foster  by  patent 
from  the  United  States,  December  1,  1865,  and  that  plain- 
tiff  claims  title  as  a  remote  grantee  of  said  Foster;  that  in 
1882  certain  parties,  under  whom  defendants  claim  the  water 
rights  in  question,  diverted  the  water  from  said  creek  for  irri- 
gation purposes;  that  the  water  so  diverted  would  naturally 
flow  through  and  across  said  lands;  that  defendants  are  daily 
diverting  all  the  water  from  the  bed  of  said  stream  at  a  point 
on  the  same  above  his  said  lands,  and  that  the  lands  irrigated 
by  defendants,  with  the  water  so  diverted,  are  not  situated  on 
the  banks  of  said  stream,  or  in  the  neighborhood  thereof,  but 
on  the  banks  of  the  Fountain  Biver,  which  is  a  different  stream. 
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The  patent  issaed  to  said  Foster  is  set  out  in  the  complaint, 
and  it  does  not  contain  any  reservation  or  exception  of  vested 
water  rights.  Error  is  assigned  upon  the  ruling  on  the  de- 
murrer, and  two  questions  are  presented:  1.  Can  an  appro- 
priation of  all  the  water  of  a  stream  be  sustained,  as  against 
a  riparian  owner  of  lands  situated  on  the  stream  from  which 
the  water  is  diverted,  who  obtained  a  patent  for  such  lands 
from  the  United  States  after  such  appropriation  had  been 
made,  and  before  the  amendment  of  July  9, 1870,  to  the  act 
of  Congress  of  July  26,  1866,  went  into  operation,  which 
amendment  requires  that  patents  to  public  lands,  thereafter  to 
be  issued,  shall  be  subject  to  any  vested  or  accrued  water 
rights?  2.  Under  the  statutes  of  this  state,  can  the  water  of  a 
stream  be  diverted  by  appropriation  to  the  exclusion  of  any 
owner  of  lands  on  said  stream,  if  the  lands  to  be  irrigated 
therewith  are  not  located  on  the  banks,  margin,  or  in  the 
neighborhood  of  such  stream? 

Since  the  commencement  of  this  action  the  questions  pre- 
sented have  been  passed  upon  by  this  court  in  Coffin  v.  Ditch 
Co.j  6  Col.  443.  In  that  case  it  was  held  that  the  common- 
law  doctrine  giving  the  riparian  owner  a  right  to  the  flow  of 
water  in  its  natural  channel  upon  and  over  his  lands,  even 
though  he  makes  no  beneficial  use  of  it,  is  inapplicable  to 
Colorado;  and  that  the  first  appropriator  of  water  from  a  nat- 
ural stream  for  a  beneficial  purpose  has,  in  the  absence  of  ex* 
press  statutes  to  the  contrary,  with  the  qualifications  contained 
in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such 
appropriation;  and  that  this  right  is  entitled  to  protection  as 
well  after  patent  to  a  third  party  of  the  land  over  which  the 
natural  stream  flows  as  when  such  land  is  a  part  of  the  public 
domain;  and  it  was  further  held  that  the  right  to  water  ac- 
quired  by  prior  appropriation  is  not  in  any  way  dependent 
upon  the  loew  of  its  application  to  the  beneficial  use  designed. 
The  questions  determined  in  Coffin  v.  Ditch  Co.,  mpniy  are 
identical  with  the  questions  raised  on  this  appeal,  and  such 
determination  is  in  accord  with  the  ruling  on  the  demurrer. 
We  do  not  feel  called  upon  to  enter  into  a  discussion  of  these 
questions  upon  the  merits.    The  judgment  should  be  aiBSrmed. 

Db  France,  C,  and  Stallcup,  C,  concurred. 

Per  CxTBiAM.  For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  affirmed. 
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Law  RsLATiNa  to  Prior  Apfbofrxatob's  right  to  water  m  against  a 
riparian  proprietor,  as  stated  in  the  principal  oaae^  and  as  applicable  to  the 
Pacific  coast  states,  is  fally  stated  and  discussed  in  Wheeler  y.  Nortkem  CoL 
Irr,  Co,\  10  CoL  082;  8  Am.  8t  Bep.  603»  and  note  616;  Jimeer.  Adams,  19 
Ne^.  7S;  3  Am.  8t  Bep.  788,  and  note  797,  and  in  the  cases  cited  in  the 
notes  thereto. 


Gebow  v.  Gastello. 

rU  COLOBADO,  680.] 

Ck>HD]xiOHAL  Salb. — WRTmv  Covtkslct  fOR  LiABB  of  a  piano  of  a  oer* 
tain  yalne^  subject  to  conditions  that  it  shall  be  paid  for  by  the  party  in 
possession  in  certain  monthly  payments;  that  in  default  of  sach  pay- 
ments the  piano  shoold  either  be  returned  to  the  owner  or  interest  paid 
on  sach  deferred  payments,  at  his  election;  that  the  piano  shall  not  be 
removed  from  the  premises  withoat  the  consent  of  the  owner;  that  no 
i^greement  of  sale  ii  implied,  nor  shall  a  sale  or  porchase  be  deemed 
yalid,  withoat  the  written  receipt  of  the  owner,  —  is  a  conditional  sale^ 
and  not  a  chattel  mortgage,  under  which  the  Tender  can  recover  posses- 
sion of  the  piano  for  failnre  to  comply  with  the  conditions  of  the  sale, 
or  recover  from  the  pnrohaser  of  such  yendee  who  purchased  with  fioll 
knowledge  of  the  nature  and  character  of  his  vendor's  title. 

Action  by  plaintiff  against  defendant  to  recover  a  piano  or 
its  value.  The  action  is  based  upon  the  following  agreement 
and  statement  or  facts:  — 

"lease  of  piano-fobte. 

"  This  is  to  certify  that  I,  Carrie  Fetter,  have  this  day  leased 
of  Philip  Gerow,  of  Silverton,  San  Juan  County,  Colorado,  an 
upright  piano,  marked  '  Lyon  and  Healy,  Chicago,  No.  7279,' 
valued  at  three  hundred  dollars  in  United  States  currency, 
subject  to  the  following  conditions,  to  wit:  Fifty  dollars  to 
be  paid  by  me  to  Philip  Gerow  on  April  28,  1888,  and  fifty 
dollars  to  be  paid  on  the  twenty-eighth  day  of  each  month 
thereafter  for  five  months,  with  interest  on  regular  deferred 
payments  at  the  rate  of  one  and  a  half  per  cent  per  montli. 
And  should  I  fail  to  make  any  of  the  above  payments  as  speci* 
fied,  I  hereby  agree  to  surrender  and  return  said  piano-forte  to 
Philip  Gerow  in  as  good  condition  as  when  received,  custom- 
ary wear  and  tear  by  careful  usage  excepted;  provided  that 
if  I  am  not  required  to  surrender  said  piano-forte  at  once  upon 
a  failure  to  make  any  payments  when  due,  I  agree  to  pay  to 
said  Philip  Gerow  one  and  one  half  per  cent  per  month  on 
such  deferred  payments  until  paid.  And  I  further  agree  that 
said  piano-forte  shall  not  be  removed  from  the  premises  known 
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as  '  557 '  (in  the  town  of  Silverton,  Colorado,  now  occupied  by 
Carrie  Fetter,  for  any  purpose  or  use  whatsoever,  removal 
from  danger  of  fire  excepted),  without  the  consent  of  Philip 
Oerow.  No  agreement  of  sale  of  said  piano-forte  is  implied, 
nor  shall  a  sale  or  purchase  of  it  be  deemed  valid  without  a 
written  receipt  from  said  Philip  Qerow  therefor.  In  witness 
whereof  I  have  set  my  hand  in  Silverton,  San  Juan  County, 
Colorado,  this  twenty-eighth  day  of  April,  A.  D.  1883. 

"Philip  Qbbow. 


"Witness  to  Oerow's  signature:  — 


"Cabbie  Fbtteb. 
"Thomas  Bbown." 


Filing  on  back  of  agreement:  — 

"  No.  21,161.  Lease.  Philip  Gerow  to  Carrie  Fetter.  Piano. 
"  State  of  Colorado,  County  of  San  Juan,  m. 

"  I  hereby  certify  that  this  instrument  was  filed  for  record 

In  my  office  at  5:80  o'clock,  p.  m.,  April  28,  1883,  and  duly 

recorded  in  book  62,  page  239. 

"H.  B.  AnsiT,  Recorder. 

"Thos.  Bbown,  Deputy. 
"  Fees,  11.60,  paid. 

"  That  said  Carrie  Fetter,  during  her  said  possession,  trans- 
ferred, sold,  and  turned  over  said  piano  to  defendant  for  value, 
and  left  the  country;  that  said  Carrie  Fetter  was,  on  the  first 
day  of  September,  1883,  in  default  of  the  payments  due  at 
said  time,  the  sum  of  one  hundred  dollars  only  having  been 
paid  on  said  agreement,  the  same  being  the  first  two  pay- 
ments; that  demand  was  duly  made  upon  the  defendant  by 
plaintifi*  previous  to  the  bringing  of  this  suit,  and  a  refusal 
by  defendant;  that  no  payments  of  the  amounts  so  in  default 
under  said  agreement  have  ever  been  made  to  plaintiff;  that 
the  defendant,  at  the  time  of  her  purchase,  knew  of  the  nature 
and  character  of  the  title  which  the  said  Carrie  Fetter  at  the 
time  had  to  said  piano;  that  by  a  proper  construction  of  said 
agreement  between  the  plaintiff  and  the  said  Carrie  Fetter, 
and  that  it  was  the  intention  and  understanding  of  said 
parties,  that  the  said  Carrie  Fetter  would  be  entitled  to  a  bill 
of  sale  to  said  piano  upon  the  performance  by  her  of  the  con- 
ditions of  said  agreement.'' 

Oray  a/nd  Frazier^  for  the  appellant. 

Rising,  C.  The  written  contract,  executed  by  Oerow  and 
Fetter,  is  not  a  chattel  mortgage,  or  a  substitute  for  one.    None 
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of  the  requirements  of  the  law  regulating  the  execution  of 
8uch  inetruments  were  observed  in  its  execution:  Luca^  v. 
Campbelij  88  111.  447,  450.  For  this  reason  the  provisions  of 
the  chattel-mortgage  act  have  no  application  to  this  case. 
The  contract  shows  a  conditional  sale  of  the  piano  therein 
mentioned:  Murch  v.  Wrighty  46  Id.  487;  95  Am.  Dec.  455; 
Imcos  v.  OampbeUj  supra.  Such  conditional  sale  of  the 
piano  gave  to  the  vendor  the  right  to  maintain  an  action 
against  said  vendee  for  the  recovery  of  the  possession  thereof 
upon  her  failure  to  comply  with  the  conditions  of  such  sale; 
and  the  question  presented  for  determination  is,  whether  such 
vendor  can  maintain  such  action  against  a  purchaser  who 
purchased  with  the  full  knowledge  of  the  nature  and  charac- 
ter of  the  title  which  said  Fetter  had  at  the  time  of  such  pur- 
chase. None  but  bona  fide  purchasers  are  protected  against 
the  claims  of  any  one  having  an  interest  in  the  property 
adverse  to  the  interest  of  the  vendor,  and  if  a  purchaser 
purchases  with  notice  of  such  interest,  he  is  not  a  bona  fide 
purchaser:  Wade  on  Notice,  sees.  67,  71;  Ketchum  v.  Watson^ 
24  111.  592;  McKee  v.  Mining  Co.,  8  Col.  392,  395.  Appellee, 
having  purchased  the  piano  with  full  knowledge  of  the  nature 
and  character  of  her  vendor's  title  thereto,  and  fraudulent 
conduct  in  the  premises,  and  of  appellant's  interest  in  the 
property,  cannot  be  held  to  be  a  piuchaser  in  good  faith,  so 
as  to  protect  her  against  an  action  brought  by  appellant  to 
enforce  his  rights,  and  to  protect  his  interest  therein.  The 
judgment  should  be  reversed. 

Stallcup,  C,  concurred.    De  Fbance,  C,  dissented. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is  reversed. 

CoNTBACiB  loa  liBABB  ov  PiAVOfl  ud  other  property,  providing  for  pay* 
ment  by  iBBtallmentB,  are  generally  held  to  be  oonditionid  aalea,  with  the 
rights  and  liabilities  which  grow  ont  of  the  latter  transactions:  Latham  v. 
Sumner,  89  IlL  233;  31  Am.  Rep.  79;  Hine  v.  HoberU,  48  Conn.  267;  40  Am. 
Bep.  170;  LooTnti  v.  Bragg,  50  Conn.  228;  47  Am.  Rep.  638;  Singer  etc  Jffg. 
Co.  v.  Cole,  4  Leai  439;  40  Am.  Rep.  20;  MiUer  ▼.  SUen,  90  OaL  402;  89  Am. 
Deo.  124,  and  extended  note  127. 

CoNDrriONAL  Sale.  —  Where  vendor  agrees  to  sell  to  vendee  personalty 
for  a  price  to  be  paid  in  the  future,  and  delivers  possession,  yet  expressly 
retains  title  nntil  payment^  it  is  a  conditional  sale^  not  a  chattel  mortgagei 
McChmb  V.  ihnaUTs  Adm'r,  82  Ya.  903. 
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Ittjmrfioifa,  ^  Hobmi,  Waook,  avd  Harness  belonging  to  a  aingla  man 
engaged  in  asm jing,  sainpling,  and  working  ores,  and  neoessary  for  the 
pupoae  of  oaifying  on  hia  trade  and  bnsineai^  are  exempt  from  exeoa* 
tion  under  seetion  32;  page  602,  General  Statutes  of  Colorado^  exempt* 
ing  from  levy  and  sale  the  tools,  implements,  working  apimiils,  and  stock 
in  trade,  not  exceeding  three  hundred  dollars  in  valne,  of  any  mechanio^ 
miner,  or  other  person,  not  the  head  of  a  family,  and  nsed  and  kept  to 
csrry  on  his  trade  and  business. 

JuDaiOMT  A0AZH8T  OmcKa  voB  SnziHQ  SxxMPT  Pbofkbtt  is  enot; 
where  such  officer  has  released  a  portion  of  the  property  seized,  and  the 
eridenoe  fails  to  show  that  the  released  property  in  value  did  not  readi 
the  limit  allowed  by  the  statute  as  exempt  from  exeoution. 

AmoB  /.  Rising f  for  the  appellant. 

BioK,  C.  J.  The  appellant,  as  constable  of  Silver  Cliff  pre- 
dnety  CuBter  County,  on  January  12, 1884,  by  virtue  of  an  ex- 
ecution against  the  appellee,  seized  certain  articles  of  personal 
property  belonging  to  the  latter,  which  were  by  him  claimed 
to  be  exempt  from  execution  under  the  statute.  No  brief  is 
filed  in  behalf  of  the  appellee,  but  the  record  shows  that  he  in* 
formed  the  officer,  prior  to  the  levy  of  his  writ,  that  he  claimed 
all  the  property  subsequently  levied  on  by  him  to  be  exempt 
6om  execution.  An  assaying  apparatus,  being  a  portion  of 
the  property  levied  upon,  was  afterwards  released  by  the  offi"* 
cer,  and  the  appellee  then  brought  suit  against  him  in  a  jus- 
tice's court  for  three  times  the  value  of  the  remainder.  The 
articles  enumerated  in  the  claim  filed  in  the  justice's  court 
were  a  horse,  harness,  and  a  wagon  commonly  called  a 
*'  buckboard."  The  complaint  alleged  that  the  plaintiff  was 
a  single  man,  and  was  engaged  in  the  business  of  assaying, 
sampling,  and  working  ores,  and  that  he  kept  and  used  all 
the  property  seized  for  the  purpose  of  carrying  on  his  trade 
and  business.  The  justice  gave  judgment  of  nonsuit,  but^ 
upon  appeal  to  the  county  court,  the  claim  of  the  plaintiff  was 
sustained,  and  judgment  rendered  against  the  officer  for  the 
sum  of  $210,  being  treble  the  value  of  the  property  last  above 
mentioned.  The  errors  assigned  are,  that  the  judgment  was 
not  warranted  or  sustained  by  the  evidence.  Two  points  are 
raised  by  the  appellant  as  to  the  sufficiency  of  the  evidence, 
namely:  1.  It  does  not  appear  therefirom  that  the  plaintiff 
comes  within  the  class  of  persons  mentioned  in  the  statute  as 
entitled  to  claim  and  hold  property  exempt  from  execution; 
2.  The  evidence  fails  to  show  the  value  of  that  portion  of  the 
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property  seized  and  afterwards  released  by  the  officer,  which 
leaves  it  wholly  uncertain  whether  the  remaining  articles  were 
exempt  or  not. 

In  the  examination  of  the  first  question,  a  construction  of 
the  exemption  statute  becomes  necessary.  That  portion  of  it 
under  which  the  exemption  claim  in  this  case  is  founded 
reads  as  follows:  ^^  And  provided,  also,  further,  that  the  tools, 
implements,  working  animals,  and  stock  in  trade,  not  exceed- 
ing three  hundred  dollars  in  value,  of  any  mechanic,  miner, 
or  other  person,  not  being  the  head  of  a  family,  used  and  kept 
for  the  purpose  of  carrying  on  his  trade  and  business,  shall  be 
exempt  from  levy  and  sale  on  any  execution  or  writ  of  attach- 
ment while  such  person  is  a  bona  fide  resident  of  this  state  ": 
Gen.  Stats.  602.  At  the  date  of  the  levy  this  was  the  only 
provision  of  the  statute  which  exempted  from  execution  or 
attachment  property  other  than  wearing  apparel  of  persons 
who  were  not  heads  of  families.  For  the  appellant  it  is  urged 
that  the  appellee  does  not  come  within  the  class  of  persons 
herein  specified,  for  the  reason  that  he  is  neither  a  mechanic 
nor  a  miner;  and  for  the  further  reason  that  the  words  "  or 
other  person  "  limit  the  benefits  of  the  provision  to  persons  of 
like  business  as  those  named,  according  to  the  maxim  noscitur 
a  sociiSf  which  excludes  the  plaintiff  from  the  protection  of 
the  statute,  its  language  not  being  descriptive  of  the  business 
in  which  he  was  engaged.  Appellant's  counsel  contends  that, 
in  order  to  entitle  a  person  to  exemption  under  the  designa- 
tion "  other  person,"  he  must  follow  a  trade  or  business  of  the 
same  class  or  kind  as  a  mechanic  or  miner,  and  must  earn 
his  livelihood  by  his  manual  labor  as  a  skilled  artisan  or 
handicraftsman.  We  are  of  the  opinion  that  the  statutory 
provision  in  question  is  not  capable  of  such  a  narrow  construc- 
tion, and  therefore  cannot  adopt  it.  Being  added  as  a  proviso, 
a  reference  to  the  body  of  the  exemption  statute  becomes  ne- 
cessary to  its  correct  interpretation.  The  body  of  the  act  is 
embraced  within  nine  subdivisions  preceded  by  this  paragraph: 
"The  following  property,  when  owned  by  any  person  being 
the  head  of  a  family,  and  residing  witH  the  same,  shall  be 
exempt  from  levy  and  sale  upon  any  execution  or  writ  of  at- 
tachment, or  distress  for  rent;  and  such  articles  of  property 
shall  continue  exempt  while  the  family  of  such  person  are 
removing  from  one  place  of  residence  to  another  within  this 
state":  Qen.  Stats.,  p.  601,  sec.  32.  Of  the  nine  subdivis- 
ions following,  four  only  can  be  claimed  to  be  contingent 
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opoQ  the  kind  of  trade  or  badness  pursued  by  one  who  is  the 
head  of  a  family,  residing  with  the  same.  These  are  as  fol- 
lows: ^^  6.  The  tools  and  implements,  or  stock  in  trade,  of  any 
mechanio,  miner,  or  other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  trade  or  business,  not  exceeding  two 
hundred  dollars  in  value;  7.  The  library  and  implements  of 
any  professional  man,  not  exceeding  three  hundred  dolUars;  8. 
Working  animals  to  the  yalue  of  two  hundred  dollars;  9.  One 
cow  and  calf,  ten  sheep,  and  the  necessary  food  for  all  the 
animals  herein  mentioned  for  six  months,  provided  or  grow- 
ing, or  both;  also  one  form  wagon,  cart,  or  dray,  one  plow,  one 
harrow,  and  other  farming  implements,  including  harness  and 
tackle  for  team,  not  exceeding  fifty  doUars  in  value." 

The  language  of  the  first  five  subdivisions  is  general,  and 
applicable  alike  to  all  heads  of  families  residing  with  the  same, 
inespective  of  the  occupation  or  business  in  which  they  may 
be  engaged.  The  remainder,  saving  perhaps  the  first  clause  of 
the  ninth  subdivision,  are  futher  dependent  upon  the  business 
pursuits  of  such  persons.  The  clear  intention  of  the  framers 
of  this  statute  appears  to  have  been  to  exempt  from  levy  and 
sale  on  execution,  writ  of  attachment,  or  distress  for  rent,  those 
articles  of  personal  property  commonly  and  necessarily  used 
by  the  different  classes  of  persons  designated,  in  carrying  on 
the  various  vocations  by  means  of  which  they  obtain  suste- 
nance for  themselves  and  families.  It  will  be  observed  that 
specific  provision  is  made  for  the  miner  as  well  as  the  me- 
chanic and  the  artisan;  and  for  the  farmer  and  teamster  as 
well  as  for  the  professional  man. 

Referring  now  to  the  proviso,  we  perceive  that  it  embraces 
the  same  classes  of  persons  and  the  same  character  of  pur- 
suits described  in  the  last  four  subdivisions  of  the  act, — the 
essential  difference  being  in  the  amount  or  value  of  the  prop- 
erty exempted,  and  in  the  fact  that  the  latter  provisions  are 
for  the  benefit  of  persons  who  are  not  heads  of  families.  That 
the  protection  provided  was  only  designed  for  the  skilled  la- 
borer is  controverted  by  the  letter  as  well  as  the  spirit  of  the 
statute.  The  man  whose  business  is  to  till  the  soil  does  not 
''earn  his  livelihood  by  his  manual  labor  as  a  skilled  artisan 
or  handicraftsman,"  but  he  comes  within  the  protection  of  the 
statute.  So  does  the  miner,  although  he  is  not  necessarily 
either  a  mechanic,  handicraftsman,  or  artisan.  The  term 
''miner"  is  defined  by  Webster  to  be  ''one  who  mines;  a  dig- 
ger for  metals  and  other  minerals."    While  men  of  scientific 
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attainments  or  of  experience  in  the  nse  of  machinery  are  to  be 
found  in  this  class,  yet  the  word  by  which  the  class  is  desig- 
nated Imports  neither  learning  nor  skilL  It  appearing,  then, 
that  provision  is  made  in  the  several  subdivisions  comprising 
the  body  of  the  act  for  the  skilled  and  the  unskilled,  the 
learned  and  the  unlearned,  and  these  several  subdivisions 
being  grouped  together  in  a  single  sentence  in  the  proviso,  the 
application  thereto  of  the  maxim  naseUur  a  eoetia,  instead  of 
limiting  its  provisions  to  skilled  labor  only,  extends  them  to 
the  members  of  all  lawful  vocations  who  earn  their  livelihood 
by  their  own  exertions,  whether  manual  or  mental,  and  who 
necessarily  use,  in  the  due  prosecution  thereof,  specific  articles 
of  personal  property  of  like  character  with  those  specified  in 
the  statute.  This  does  not  include  articles  of  merchandise; 
and  no  opinion  is  now  expressed  concerning  the  import  of  the 
term  '^  stock  in  trade,"  as  used  in  the  statute.  Our  construc- 
tion of  the  statute  does  not  conflict  with  the  point  decided  in 
Beviti  V.  CrandaU^  19  Wis.  610,  that  a  person  cannot,  by  mul- 
tiplying his  occupations,  claim  exemption  for  each.  It  was 
not  designed  to  exempt  property  for  the  same  individual  both 
as  a  farmer  and  a  mechanic,  or  as  a  miner  and  likewise  as  a 
professional  man,  but  that  every  person  entitled  to  protection 
should  come  within  one  of  the  classes  designated.  Persons  of 
difierent  occupations,  however,  may  usually  and  necessarily 
employ  therein  articles  of  property  of  the  same  general  de- 
scription as  tools,  implements,  and  working  animals,  and  sev- 
erally be  entitled  to  claim  exemption  therefor. 

The  business  of  the  appellee,  as  described  by  himself,  and 
not  contradicted,  was  of  a  mining  character,  and  was  con- 
ducted  and  carried  on  as  follows:  His  assaying  apparatus  was 
located  at  a  point  called  "  Dora,"  in  Custer  County.  He  was 
accustomed  to  drive  around  to  the  different  mines  in  the 
vicinity,  with  his  horse  and  wagon,  for  the  purpose  of  obtain- 
ing samples  of  ores  from  the  various  dumps.  He  would  take 
from  fifty  to  one  hundred  pounds  from  each,  haul  the  several 
samples  to  Dora,  where  he  would  assay  them  for  the  purpose 
of  ascertaining  their  composition  and  the  value  of  the  dumps 
from  which  they  were  taken.  He  would  then  either  purchase 
these  dumps,  or  contract  to  treat  the  ores  for  the  owners  at 
stipulated  prices.  Although  the  owner  of  no  other  property 
than  the  assaying  apparatus  and  the  horse,  harness,  and 
wagon,  he  had  an  arrangement  with  the  owner  of  a  concen- 
trator at  Dora,  whereby,  in  consideration  of  employing  his  own 
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property  in  the  mode  and  for  the  purpose  stated,  and  of  acting 
as  manager  in  the  operation  of  the  concentrator,  he  shared  in 
the  net  profits  realized  by  its  operations.  Ho  testified  on  the 
trial  that  these  several  transactions  comprised  his  regular 
business^  and  the  testimony  not  being  controverted,  it  appears 
that  the  horse,  harness,  and  wagon  were  as  essential  to  his 
business  as  the  assaying  apparatus.  The  whole  property 
owned  by  him  was  therefore  exempt,  provided  it  did  not  ex- 
ceed three  hundred  dollars  in  value. 

This  leads  us  to  the  consideration  of  the  second  point  raised 
and  discussed  by  the  appellant,  concerning  the  sufficiency  of 
the  evidence  to  sustain  the  judgment  This  point  is  well 
taken,  and  fatal  to  the  judgment.  There  is  nothing  to  show 
the  value  of  the  property  released  by  the  officer  from  the  levy. 
Its  value  alone  may  have  reached  the  limit  allowed  by  the 
statutory  provision.  In  the  absence  of  such  proof,  the  plain- 
tiff was  not  entitled  to  recover.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded. 

H0B8B  WBXN  HOT  Frmm  iaom  EziouTiOH  under  ezemptioii  Uwb:  3ntco$ 
T.  i>iiim.  44  Goim.  03;  26  Am.  Rep.  430;  WaUaee  ▼.  OoiUnt,  6  Ark.  41;  80 
Am.  Dec.  359;  Hanna  ▼.  Bry^  6  La.  Ami.  851;  02  Am.  Deo.  006;  contra, 
SeaUm  ▼.  MarihaU,  6  Buh,  429;  99  Am.  Dea  683. 

Waook  and  Hasitbsb,  whether  exempt  from  ezeontion:  MkanU  t.  ffmb^ 
hard,  69  N.  H.  168;  47  Am.  Bep.  ISa 
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Lahdlobb  ahd  Tehast  —  Pateht  Dircts  zir  Txnxmsnt.  —  Where  a  build- 
ing with  emmbling  and  defeotive  walls  ia  leased  by  a  tenant  having  am- 
ple opportonity  to  obeenre  and  aeoertain  their  true  condition,  the  landlord 
is  not  liable  to  the  tenant  for  damages  caused  the  latter  by  the  fall  of 
aach  walls,  in  the  abeence  of  express  warranty  of  safeness,  or  of  fraud  or 
misrepresentation. 

LavDLOBD  AND  TxN AST — Dkibcis  xn  TenSmbmt.  —  In  the  lease  of  a  build- 
ing there  is  no  implied  warranty  that  it  is  safe,  suitable  for  habitation, 
or  properly  adapted  to  the  uses  to  which  it  is  applied,  nor  that  it  shall 
continue  fit  for  the  purposes  for  which  it  is  demised. 

Lahdlosd  and  Temast— Patkht  DnriECis  in  Tenxhent.—- Where  the 
tenant  is  permitted  to  examine  fully  the  condition  of  the  tenement  sought 
to  be  leased,  and  any  defects  eiiating  therein  are  patent,  the  rule  of 
caveat  emptor  applies,  and  the  landlord  is  exempted  from  liability  for  in- 
juries caused  by  such  defects  in  the  building,  in  the  absence  of  warrattty* 
fraud,  deceit^  or  misrepresentation. 
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Browne  and  Putnam,  for  the  plaintiff  in  error. 
StaUeup  and  Shaffroih^  for  the  defendant  in  error. 

Gbbrt,  J.    This  case  was  tried  in  the  superior  conrt  of  the 
city  of  Denver,  and  a  judgment  of  nonsuit,  on  motion  of  the 
defendant,  was  entered  by  the  court  therein,  and  the  order 
made  by  the  court  below  is  assigned  as  error  in  this  court 
The  complaint  substantially  alleges  that  the  defendant,  in  the 
month  of  July,  1880,  demised  and  let  to  the  plaintiff,  for  the 
term  of  six  months,  a  certain  storeroom  and  cellar  in  the  city 
of  Denver,  for*a  rental  of  $150  a  month,  to  be  paid  monthly 
in  advance;  that  plaintiff  at  once  took  possession  of  said 
building,  and  expended  large  sums  in  fitting  up  the  same  as 
a  saloon,  and  occupied  said  building  for  this  purpose  until  the 
twenty-third  day  of  September,  1881,  at  which  time  said  build- 
ing  fell  and  destroyed  the  property  of  plaintiff  situated  therein, 
of  great  value,  thereby  damaging  her  to  the  sum  of  three  thou- 
sand dollars;  that  the  fall  of  said  building  was  the  direct  result 
of  the  decayed  and  unsafe  condition  of  its  foundation,  and  that 
defendant  was  fully  apprised,  prior  to  the  letting  of  said  build- 
ing, that  its  foundation  walls  were  in  an  unsafe  condition,  and 
that  this  fact  was  not  in  any  manner  communicated  to  plain- 
tiff, nor  did  she  have  any  knowledge  of  the  same  prior  to  the 
fall  of  said  building  and  the  damage  complained  of.    The 
answer  specifically  denied  each  material  allegation  of  the  com- 
plaint, and  the  cause  came  on  for  trial  before  a  jury  upon  the 
issues  thus  joined.    The  evidence  conclusively  proved  the  let- 
ting to  the  plaintiff  of  the  premises  described;  the  expendi- 
tures by  her  made  for  fixtures,  ornaments,  and  furniture;  her 
entry  into  the  possession  of  the  premises;  the  uses  to  which  it 
was  applied;  its  fall  at  the  time  named  in  the  complaint;  and 
the  damage  proximately  resulting  to  the  property  of  the  plain- 
tiff from  the  fall  of  said  building.    Several  witnesses  on  the 
trial  testified  as  to  the  condition  of  the  walls  of  the  said  build- 
ing, both  before  and  after  its  fall;  and  two  witnesses,  George 
W.  Brown  and  Fred  Ohlman,  testified  that  they  had  exam- 
ined the  foundation  walls  of  said  building  at  the  instance  of 
the  defendant  herein,  and  each  reported  to  her  that  the  same 
were  unsound  and  unsafe  before   the  letting   in  this  case. 
The  evidence  shows  beyond  controversy  that  the  plaintiff  was 
not  informed  by  the  defendant,  or  any  one  in  her  behalf,  of 
the  unsafe  and  unsound  condition  of  said  building  prior  to  the 
time  of  her  entry  therein;  that  the  plaintiff  after  entering 
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into  possession  of  the  demised  premises  had  full  control 
thereof,  and  frequently  passed  into  said  cellar,  which  was  too 
damp  to  be  used,  and  also  into  the  alley  adjoining  said  build- 
ing, where  witnesses  claim  that  defects  in  the  wall  were  plainly 
visible,  and  had  ample  opportunities  to  observe  and  ascertain 
the  true  condition  of  said  building.  Under  this  evidence,  and 
the  issues  herein  joined,  the  court  granted  the  order  of  nonsuit, 
evidently  acting  upon  the  theory  that  the  evidence  disclosed 
that  whatever  defects  existed  in  the  walls  or  foundation  of 
said  building  at  the  time  of  letting  were  not  latent,  but,  on  the 
contrary,  of  such  a  nature  that  the  de&ndant  must  necessarily 
have  been  apprised  of  their  existence;  and  the  parties  dealt 
with  each  other  at  arms-length.  In  this  case  there  was  no 
express  warranty  that  the  building  was  safe  and  adapted  to 
the  uses  to  which  the  plaintiff  designed  to  apply  the  same, 
and  no  actual  fraud  or  misrepresentation.  Therefore,  if  any 
liability  exists,  it  does  not  arise  from  any  contract  entered 
into  between  the  parties,  but  arises  by  operation  of  law  from 
a  neglect  to  perform  a  duty  which  the  law  imposes. 
•  In  the  lease  of  a  store,  dwelling,  or  other  building  there  is 
no  implied  warranty  that  the  building  is  safe,  suitable  for  habi- 
tation, or  properly  adapted  to  the  uses  to  which  it  is  applied, 
nor  that  it  shall  continue  fit  for  the  purposes  for  which  it  is 
demised.  This  principle  and  the  reasons  for  the  existence  of 
the  rale  are  so  well  settled  that  it  is  useless  to  discuss  the 
same:  Vide  Dutton  v.  Gerrishj  9  Gush.  89;  MuUen  v.  Bainear^ 
45  N.  J.  L.  520;  0*Brien  v.  CapweU,  59  Barb.  497;  Doupe  v. 
Oenin,  45  N.  Y.  119;  6  Am.  Rep.  47;  Bowe  v.  Hnnking,  135 
Mass.  380;  44  Am.  Rep.  471;  Lihhey  v.  Tolfordy  48  Me.  316; 
77  Am.  Dec.  229.  The  courts,  in  the  administration  of  jus- 
tice, have  recognized  some  exceptions  to  this  well-known  rule, 
and  exceptions  not  based  on  deceit  or  misrepresentations,  but 
purely  on  the  doctrine  of  doing  or  omitting  to  do  an  act  in  vio- 
lation of  a  legal  duty  or  obligation.  Thus  Minor  v.  Sharon^ 
112  Mass.  477,  27  Am.  Rep.  122,  and  Ce9ar  v.  KarvXz,  60  N.  Y. 
229,  were  both  cases  in  which  apartments  were  let,  infected 
with  small-pox.  In  the  first  case  the  jury  found  that  the 
lessor  concealed  his  knowledge  that  the  tenement  was  so  in- 
fected, so  as  to  induce  the  lessee  to  hire  and  occupy  it.  In  the 
latter  case  it  does  not  appear  that  there  was  any  intentional 
concealment,  and  the  decision  rests  upon  the  failure  of  the 
defendant  to  disclose  the  fact  that  the  tenement  was  so  in- 
fected.   Says  the  court  in  the  case  of  Bawe  v.  Hunhingy  135 
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Mass.  3S0y  44  Am.  Rep.  471:  "When  a  house  is  infected  with 
small-pox,  the  danger  to  life  is  from  a  cause  that  cannot  be 
discovered  by  the  tenant  firom  any  examination  he  may  make. 
It  is  obvipus  that  there  may  be  other  concealed  sources  of  mis- 
chief about  the  house  which  no  examination  can  discover. 
Spring-guns  might  be  set  in  it;  traps  or  other  contrivances 
might  exist,  which  would  injure  the  most  careful  occupant 
If  the  landlord  knew  of  such,  it  might  be  held  to  be  his  duty 
to  give  such  information  to  the  tenant  Such  traps  or  contriv- 
ances are  not  merely  a  want  of  repair;  they  are  in  a  sense 
active  agents  of  mischief,  which  no  tenant  would  expect  to 
find,  oven  in  a  decayed  and  ruinous  tenement"  It  is  not  set- 
tled how  far  the  exception  to  this  general  rule  may  extend, 
and  we  do  not  feel  called  upon  in  this  opinion  to  define  its 
limits,  for  the  case  at  bar  does  not  fall  within  the  exception. 
The  ruinous  condition  of  the  wall  in  this  case  was  not  a  latent 
defect,  one  of  which  it  was  the  legal  duty  of  the  lessor  to  ap- 
prise the  lessee,  for  from  the  evidence  it  was  patent  to  the 
most  casual  observer.  The  cellar  at  the  time  of  the  letting 
was  so  filled  with  water  as  to  be  imfit  for  use,  and  the  walls 
of  the  building  were  literally  crumbling  away.  The  witness 
Fred  Ohlman  examined  the  demised  tenement  in  this  case 
before  the  letting,  and  testified  upon  the  trial  of  the  case  in 
the  court  below  as  follows:  "  Q.  How  did  you  go  to  work  to 
examine  the  walls?  A.  Well,  I  could  examine  that  from  the 
outside;  I  need  not  go  inside;  the  outside  walls  were  crum- 
bling out  Q.  You  discovered  that  by  going  through  the  alley 
on  the  outside, — by  looking  at  it?  A.  Yes,  sir.  Q.  Did  you 
dig  in  it?  A.  No;  I  examined  here  and  there.  It  was  all 
about  a  foot  above  the  ground  in  the  alley  there;  the  brick 
was  all  under  water.  Q.  So  you  did  not  have  to  make  any 
careful  examination  to  see  it?  A.  No."  This  is  the  evidence 
introduced  by  the  plaintiff,  and  is  not  in  conflict  with  any 
other  evidence  introduced  in  the  cause,  and  therefore  the 
plaintiff  is  bound  by  the  same.  Buildings  of  every  descrip- 
tion are  let  in  all  kinds  of  conditions,  and  the  law  exempts 
landlords  firom  liability  from  injuries  caused  by  defects  in 
such  buildings,  in  the  absence  of  any  warranty,  and  where 
there  is  no  fraud,  misrepresentation,  or  deceit  When  the 
tenant  is  permitted  to  examine  fully  the  condition  of  the  ten- 
ement sought  to  be  leased,  and  any  defects  existing  herein 
are  patent,  then  the  rule  of  caveat  emptor  applies. 
Judgment  affirmed. 
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LsssBi  Takes  Risk  or  Qvautt  of  Pbimtwm  leased,  in  the  abseaoe  of 
ezpreee  or  implied  ynmakty,  m  of  deceit  on  the  part  of  the  lessor,  and  oan« 
not  ordinarily  maintain  an  action  against  lum  lot  injuries  sostained  by  rea- 
son of  their  defeotiTe  condition,  but  the  lessor  is  liable  if  the  lessee  is  injured 
through  concealed  and  dangerous  defects  known  to  him,  and  which  a  care- 
ful examination  by  the  lessee  would  not  discover:  Cowen  v.  Sunderland^  145 
Mass.  3S3;  1  Am.  St  Rep.  469,  and  note  471. 

In  liBAn  OF  BoiLDXNO  THiRB  IS  Ko  Imfliii)  Wareakit  that  it  is  safe, 
well  built^  or  fit  for  any  particular  use:  Libbey  t.  To{fard,  48  Me.  316;  77 
Am.  Dec  229,  notei  note  to  Carmm  ▼.  Cfcdl^^  67  Id.  412;  Fishery.  LighihaU, 
4  MaoUy,  482;  54  Am.  Rep.  258;  Jaffe  ▼.  HarteoM,  56  K.  T.  398;  15  Am. 
Rep.  438. 
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Potter's  Appeal. 

[M  COMVBCnCUT,  L] 
BXBOUTOB    AonHO  WBEBM   HIS   TSTEBMSTTa    ABM  COHIUOIXirQ.  —  If   AH   ex- 

ecator,  haviiig  in  his  bands  funds  of  the  estate,  advises  the  widow  of  the 
decedent,  who  is  aoting  both  for  herself  and  as  guardian  of  a  legatee,  to 
Invest  moneys  of  the  estate  ooming  to  them  in  certain  stocks  and  mort- 
gagee, and  he,  onknown  to  her,  receives  a  oommission  for  disposing  of 
sach  stocks  and  mortgages,  she  has  the  right,  on  disoovering  that  the 
executor  acted  from  motives  of  self-interest,  to  repudiate  and  rescind  the 
transaction  on  behalf  of  herself  and  the  legatee  whom  she  represents  as 
guardian. 

EXICUTOB  AND  Al>lCI]!n8TBATO&  —  RXPUDIATIOK  OV  PaTMSHT  OV  LMAOT  — 

Right  of,  Lost  bt  Dxlat.  — Where  an  ezecntor  sells  a  railroad  bond 
in  which  he  has  no  interest  to  a  widow,  as  guardian,  as  payment  to  a 
legatee,  she  cannot  repudiate  the  purchase  after  three  years'  delay, 
though  she  might  have  repudiated  it  at  the  time  of  the  transaction,  as 
property  in  which  she  had  no  right  to  invest  guardian  funds. 

BXXCUTOB  AND  ADMINISTRATOB — PaKTIAL  AOOOUIITIKO  NOT  Ck)NGLUSIVB.  — 

Where  an  executor  has  made  a  partial  accounting,  without  the  presence 
of  or  notice  to  the  parties  interested,  and  not  otherwise  passed  upon  by 
the  court  than  by  its  acceptance  of  it,  the  question  of  allowance  or  dis- 
allowance of  items  included  in  that  aooounting  is  an  open  one  on  the 
final  accounting, 

H.  8.  Sanford  and  C.  Thompaonj  for  the  original  appellant. 

(7.  Stoddard  and  W,  T.  Havilandy  for  the  original  appellee. 

Park,  G.  J.  Mr.  Potter,  the  original  appellant,  was  execu- 
tor of  the  will  of  Esra  CurtiB,  and  in  that  capacity  had,  in 
April  and  July,  1882,  a  large  sum  of  money  in  his  hands  for 
payment  to  the  legatees  under  the  will.  The  legatees  were 
Mary  E.  Curtis,  the  widow,  and  (Jeorge  E.  Curtis,  his  son  and 
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only  child,  then  twelve  years  old,  of  whom  the  widow  was  the 
legally  appointed  guardian.  In  paying  over  portions  of  their 
shares  to  the  widow  on  her  own  account  and  as  guardian  of 
her  son,  he  advised  her  to  take,  and  she,  relying  upon  his  ad- 
vice and  recommendation,  took,  for  herself  one  hundred  shares 
of  the  Housatonio  Rolling  Stock  Company  at  fifty  dollars  a 
share,  coming  to  five  thousand  dollars,  and  Missouri  farm 
mortgages  to  the  amount  of  $1,961.55,  and  as  guardian  of  her 
son,  one  hundred  shares  of  the  Housatonio  Rolling  Stock 
Company  at  the  same  price,  coming  to  five  thousand  dollars, 
a  thousand-dollar  bond  of  the  Atchison  and  Pike's  Peak  Rail- 
road Company  at  its  face  value,  and  Missouri  farm  mortgages 
to  the  amount  of  $1,970.84,  making  a  total  for  herself  of 
$6,961.65,  and,  as  guardian  of  her  son,  of  $7,970.84.  For 
these  two  sums,  Mr.  Potter  credited  himself  in  his  account 
with  the  estate  as  executor,  and  presented  the  items  for  allow- 
ance by  the  probate  court  in  a  partial  account  rendered  on  the 
14th  of  June,  1884,  which  account  was  accepted  by  the  court 
In  his  final  account  as  executor,  rendered  to  the  probate  court 
on  the  twenty-second  day  of  March,  1886,  these  items  were 
objected  to  by  the  widow  on  her  own  account  and  as  guardian 
df  her  son,  and  were  disallowed  by  the  court  From  that  dis- 
iUowance  Mr.  Potter  took  the  present  appeal  to  the  superior 
jourt,  which  affirmed  the  probate  decree  in  part  and  in  part 
disaffirmed  it,  and  firom  that  judgment  both  parties  have  ap- 
pealed to  this  court. 

The  court  below  made  a  finding  of  the  facts  in  the  case, 
from  which  it  appears  that  Mrs.  Curtis,  the  widow,  prior  to 
her  husband's  death,  had  had  no  business  experience  what- 
ever; that  friendly  relations  had  existed  between  her  husband 
and  Mr.  Potter,  of  which  she  had  known,  as  well  as  the  fact 
that  he  had  selected  him  for  his  executor;  that  she  did  not, 
in  any  respect,  assume  the  management  of  the  estate,  or  di- 
rect as  to  investments  of  it,  but  relied  entirely  upon  Mr.  Pot- 
ter, and  assented  to  and  accepted  such  investments  as  he 
recommended;  and  that  she  had  no  knowledge  that  Mr.  Pot- 
ter had  any  interest  in  her  making  the  investments  that  have 
been  mentioned,  and  that  she  would  not  have  assented  to 
them  if  she  had  known  their  character,  and  that  they  were 
not  securities  in  which  she  could  lawfully  invest  funds  held 
by  her  as  a  guardian,  but  that  she  relied  in  the  matter  upon 
Mr.  Potter's  advice  and  recommendation,  and  upon  his  rela- 
tions to  the  estate. 

Aic  St.  RiPm  Vol.  VIL  — 18 
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Here  we  have,  then,  a  widow,  utterlj  ignorant  of  business, 
confiding  in  one  whom  she  had  known  as  her  husband's  per- 
sonal friend,  and  whom  he  had  trusted  with  the  settlement  of 
his  estate,  and  acting  upon  his  advice,  supposing,  as  she  had 
a  right  to  do,  that  he  was  disinterested  in  that  advice,  and 
was  acting  solely  in  her  interest,  and  giving  her  the  benefit 
of  his  experience  and  intelligence,  with  the  most  friendly  in- 
terest in  her  welfare.  He,  on  his  part,  stood  in  a  position  as 
executor  of  her  husband's  estate,  and,  as  such,  a  trustee  for 
the  legatees  under  his  will,  and  as  the  recipient  of  her  confi- 
dence and  trust  with  regard  to  her  business  affairs,  that  im- 
posed upon  him  the  obligation  of  the  highest  fidelity  to  her 
interests,  and  rendered  impeachable  in  equity  any  transaction 
into  which  she  might  be  led  by  any  want  of  such  fidelity  on 
his  part. 

Now,  what  do  we  find  the  actual  fact  to  be?  The  stock  of 
the  Housatonic  Rolling  Stock  Company  was  a  speculative 
stock,  of  the  character  or  value  of  which  it  is  found  that  Mr. 
Potter  knew  nothing,  except  that  it  was  largely  invested  in 
by  prominent  and  responsible  citizens  of  Bridgeport,  and  that 
it  was  at  that  time  paying  good  dividends,  and  that  the  man- 
ager told  him  it  would  continue  to  do  so,  and  that  he  sought 
no  further  information  on  the  subject.  It  is  found,  however, 
that  it  was  not  an  incorporated  company,  but  was  managed 
as  an  unincorporated  association  entirely  by  one  Hurd.  This 
is  a  fact  that  Mr.  Potter,  himself  a  stockholder,  could  easily 
have  ascertained,  and  was  bound  to  have  ascertained  before 
assuming  to  advise  an  investment  in  it  by  Mrs.  Curtis,  who, 
as  a  stockholder,  might  be  held  in  law  a  partner,  and  so  might 
be  subjected  to  great  and  perhaps  ruinous  loss  by  its  insol- 
vency. As  a  matter  of  fact,  the  company  paid  dividends  but 
two  years  longer,  and  at  the  time  of  the  trial,  the  stock  was 
worth  only  from  five  to  seven  dollars  a  share. 

We  have,  then,  thus  far,  conduct  on  the  part  of  Mr.  Potter 
that  is  really  inexcusable  in  his  advising  Mrs.  Curtis,  to  whom 
he  stood  in  such  a  relation  of  confidence,  to  invest  in  such  a 
precarious  stock;  and  it  is  a  serious  question  whether,  if  this 
were  all,  the  transaction  could  stand  in  equity.  But  there  is 
a  further  feature  of  the  case  that  places  the  invalidity  of  the 
transaction  beyond  question.  It  is  found  that,  at  the  time  of 
these  transactions,  Mr.  Potter  was  and  for  some  time  had 
been,  agent  for  Hurd,  the  manager  of  the  Rolling  Stock  Com- 
pany, for  the  sale  of  the  stock,  and  that  he  was  allowed  a 
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commission  of  twenty  per  cent  on  the  sales  which  he  effected, 
and  that  he,  in  fact,  received  two  thousand  dollars  for  the  sale 
of  the  two  hundred  shares  which  he  sold  for  ten  thousand 
dollars  to  Mrs.  Curtis  for  herself  and  as  guardian  of  her  son. 
It  further  appears  that  instead  of  Mrs.  Curtis  seeking  his  ad- 
vice, he  took  the  initiative,  and  sought  an  interview  with  her, 
inviting  her  to  his  house  at  dinner  (stating  that  he  had  funds 
of  the  estate  in  his  hands,  but  was  not  well  enough  to  go  to 
see  her),  and  at  the  interview  there  he  advised  her  to  take 
this  stock  as  an  investment,  which  she  finally  did,  in  entire 
ignorance  that  he  had  an  interest  in  effecting  the  sale.  It  is 
true,  his  interest  was  only  to  the  amount  of  twenty  per  cent 
of  the  stock,  and  the  claim  is  made  that  for  the  other  eighty 
per  cent  the  sale  was  good,  and  he  liable  to  make  good  only 
the  actual  profit  that  he  received.  But  this  is  a  very  narrow 
view  of  the  matter.  His  interest  in  making  the  sale  charac- 
terised and  vitiated  the  whole  transaction.  It  became,  as  a 
whole,  a  breach  of  confidence, — an  abuse  of  trust.  The  matter 
is  not  to  be  measured  by  the  measure  of  his  interest,  but  is 
characterized  throughout  by  the  vicious  ingredient  that  en- 
tered into  it:  2  Pomeroy's  Eq.  Jur.,  sec.  902,  and  cases  cited. 

And  the  same  reasons  that  invalidate  this  transaction  apply 
to  the  sale  to  her  of  the  farm  mortgages.  Mr.  Potter  had  the 
same  interest,  as  an  agent  selling  upon  a  commission,  in  this 
transaction  as  in  the  one  we  have  ccMisidered.  His  advice  was 
not  disinterested,  nor  such  as  in  the  circumstances  she  had  a 
right  to  expect  and  require.  The  property  in  this  case  does 
not  appear  to  have  depreciated,  but  her  right  to  repudiate  the 
transaction  does  not  rest  upon  a  depreciation  of  the  property, 
but  on  Mr.  Potter's  concealed  interest  in  the  sale.  But  the 
mortgages  were  in  fact  securities  which,  as  a  guardian,  Mrs. 
Curtis  had  no  right  to  invest  in,  and  in  which  it  was  not  wise 
that  she,  a  woman  ignorant  of  business,  with  whom  the  great 
point  of  consideration  must  have  been  safety  of  investment, 
should  invest  her  means,  and  which  he,  as  her  confidential 
adviser,  ought  never  to  have  recommended  to  her  for  that  pur- 
pose. As  the  case  stands  thus  far,  both  the  transactions  by 
which  the  Rolling  Company  stock  and  the  mortgages  were 
sold  to  Mrs.  Curtis  are  open  to  arraignment  in  equity,  and 
would  be  condemned  by  its  well-settled  principles. 

And  it  is  to  be  observed  that  courts  of  probate,  though  not 
properly  courts  of  equity,  have  full  ppwer  to  apply  equity 
prinoiples  in  dealing  with  cases  like  this;  so  that  the  question 
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before  the  probate  court  in  thifr  case  was  precisely  the  same  as 
if  it  had  been  brought  before  a  court  of  equity  by  a  direct 
proceeding. 

But  the  counsel  for  Mr.  Potter  say  that  there  was  no  fraudu- 
lent  intent  on  his  part,  and  appeal  to  that  part  of  the  finding 
which  states  that  he  ''  believed  that  all  the  statements  made 
by  him  to  Mrs.  Curtis  concerning  them  [the  stock  and  secu- 
rities] were  true,  and  that  they  would  be  a  safe  and  profitable 
investment  for  her  and  her  son."  But  it  is  not  enough  that 
he  believed  his  statements  to  be  true.  In  the  relation  in  which 
he  stood  to  her,  he  ought  to  have  known  them  to  be  so,  or  not 
to  have  made  them.  It  appears  that  he  knew  the  speculative 
character  of  the  Rolling  Company  stock,  and  that  there  was  no 
legal  organization.  And  more  than  all,  he  knew  that  he  was 
concealing  from  her  his  personal  interest  in  the  sales, — a  fact 
which  would  have  prevented  her  accepting  the  property  if  she 
had  known  of  it.  If  the  case  can  be  regarded  as  not  one  of 
actual  fraud,  yet  it  clearly  is  one  of  constructive  fraud, — of 
fraud  inferred  by  the  law.  Such  a  fraud  will  be  inferred  in 
cases  where  a  confidential  relation  is  used  to  accomplish  a 
transaction  that  is  injurious  to  the  trusting  party,  even  though 
there  be  no  actual  fraudulent  intent:  1  Story's  Eq.  Jur.,  sees. 
307,  308,  311. 

As  to  Mr.  Potter's  belief  in  the  truth  of  his  statements,  it  is 
to  be  noticed  that  with  his  very  limited,  and  as  far  as  it  went 
not  very  favorable,  knowledge  of  the  afifairs  of  the  Rolling 
Stock  Company,  he  '^  sought  no  further  information  on  the 
subject."  He  therefore  made  his  statements  knowing  that 
they  were  very  hazardous  ones.  In  Evans  v.  Edmonds^  13  Com. 
B.  777,  Maule,  J.,  lays  down  the  rule  on  this  subject  as  fol- 
lows: '^  I  conceive  that  if  a  man,  having  no  knowledge  what- 
ever on  the  subject,  takes  upon  himself  to  represent  a  certain 
state  of  facts  to  exist,  he  does  so  at  his  peril;  and  if  it  be  done 
either  with  a  view  to  secure  some  benefit  to  himself,  or  to  de- 
ceive a  third  person,  he  is  in  law  guilty  of  a  fraud,  for  he  takes 
upon  himself  to  warrant  his  own  belief  of  the  truth  of  that 
which  he  so  asserts."  And  Pomeroy  in  his  Equity  Juris- 
prudence, volume  2,  section  885,  says:  *'A  person  making  an 
untrue  statement  without  knowing  it  to  be  untrue,  and  with- 
out any  intention  to  deceive,  may  be  chargeable  with  actual 
fraud  in  equity." 

It  is  then  said  that  Mrs.  Curtis  had  no  right  to  retain  the 
stock  and  mortgages  so  long,  and  ought  to  have  tendered  them 
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back,  if  at  all,  long  before  she  did.  Of  course  sbo  was  bound 
to  repudiate  the  transaction  within  a  reasonable  time.  Like 
all  persons  who  appeal  to  equity  for  aid,  or  who  seek  to  apply 
its  principles  for  their  protection,  she  had  no  right  to  sleep 
upon  her  rights.  It  is  found  that  she  tendered  the  stock  and 
mortgages  back,  with  all  the  dividends  and  interest  received, 
in  January,  1885,  nearly  three  years  after  she  took  them.  But 
it  is  also  found  that  she  then  for  the  first  time  learned  that  he 
had  received  commissions  for  the  sale  of  them.  This  was  the 
point  which  was  decisive  as  to  the  invalidity  of  the  transac- 
tions, and  the  discovery  of  it  gave  her  the  right  to  repudiate 
the  purchase.  It  surely  does  not  lie  in  the  mouth  of  Mr.  Pot- 
ter to  complain  that  a  decisive  fact,  which  he  concealed,  was 
not  sooner  discovered  by  her,  or  that  action  which  was  predi- 
cated upon  and  justified  by  that  fact  was  not  sooner  taken. 

It  is  then  said  that  these  transactions,  even  if  fraudulent, 
either  in  fact  or  in  law,  where  wholly  outside  of  Mr.  Potter's 
relation  to  the  estate  as  executor,  and  were  merely  between 
him  and  Mrs.  Curtis,  and  if  to  be  assailed  at  all,  that  they 
are  to  be  assailed  by  her  by  some  proceeding  of  her  own,  and 
subjecting  him  personally,  if  at  all,  and  not  as  executor  of 
Mr.  Curtis. 

The  idea  here  seems  to  be,  that  Mr.  Potter  had  completed 
his  duty  as  executor  in  paying  over  the  money  to  Mrs.  Curtis, 
and  that  her  use  of  the  money  was  wholly  her  own  matter, 
and  so  far  as  she  acted  under  his  advice,  it  was  his  individual 
advice  and  not  his  as  executor.  If  the  facts  were  as  claimed, 
it  would  yet  not  deliver  Mr.  Potter  from  personal  responsibility 
to  Mrs.  Curtis.  The  confidential  relation  might  continue  to 
exist  after  the  official  relation  had  ceased.  A  guardian  might, 
on  the  ward's  becoming  of  age,  have  paid  over  to  him  in  cash, 
or  delivered  to  him  in  specific  property  of  the  estate,  all  that 
ho  held  as  guardian,  and  have  obtained  a  discharge  from  his 
guardianship  by  the  court  and  a  receipt  in  full  from  the  ward; 
and  yet  if  the  ward  a  few  days  later  had  asked  his  advice  as 
to  the  investment  of  his  money,  the  confidential  relation  would 
ordinarily  have  continued  to  exist,  and  any  abuse  of  the  ward's 
confidence  by  which  the  late  guardian  had  promoted  his  own 
interest  and  brought  loss  upon  the  ward  would  have  been  a 
transaction  that  a  court  of  equity  would  set  aside.  This,  Mr. 
Potter's  counsel  would  not  deny;  but  they  say  that,  as  in  the 
case  supposed,  the  guardian  would  no  longer  be  liable  on  his 
bond,  but  only  upon  a  suit  of  the  ward  against  him,  so  here 
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Mr.  Potter  woald  be  liable,  if  at  all,  only  to  Mrs.  Curtis  per- 
sonally, and  not  for  a  breach  of  his  bond  as  executor,  or  upon 
objection  made  to  an  allowance  of  his  administration  account. 
But  the  facts  do  not  at  all  bear  out  this  claim.  Here  the 
money  was  not  paid  to  Mrs.  Curtis,  but  she  was  paid  in  these 
stocks  and  securities.  She  was  of  course  entitled  to  payment 
in  money.  This  is  not  only  clear  as  a  matter  of  law,  but  it  is 
found  that ''  Mr.  Potter  knew  that,  as  executor,  he  ought  to 
pay  the  legacies  in  cash."  His  payment  of  her  by  check  pay- 
able to  her  order  was  not  only  a  mere  form,  but  it  is  found 
that  he  took  a  receipt  from  her  for  cash  because  he  know 
that  it  was  his  duty  to  pay  her  in  cash.  In  the  case  of  the 
sale  of  the  stock  to  her  as  guardian,  he  did  not  even  resort  to 
this  form  of  payment,  but  made  his  check  payable  to  Hurd, 
and  procured  from  him  and  delivered  to  her  a  certificate  of 
the  stock,  taking  from  her  a  receipt  for  a  payment  in  cash; 
the  court  finding  that  he  drew  the  check  to  the  order  of  Hurd 
and  not  to  her  order  because  he  thought  it  would  be  ''  a  use- 
less formality."  It  is  clear  that  the  payments  to  her  on  her 
own  account  and  as  guardian  were  in  these  stocks  and  securi- 
ties, and  not  in  cash,  which  she  afterwards  invested  in  the 
stocks  and  securities  on  his  advice. 

We  ought,  perhaps,  to  notice  the  point  made  by  Mr.  Potter's 
counsel,  that  Mrs.  Curtis  was  not  acting  upon  his  advice 
alone,  but  that  he  advised  her  to  consult  her  uncle,  Mr. 
Bishop,  and  Mr.  Lock  wood;  and  that  she  did  in  fact  con- 
sult Mr.  Bishop.  It  does  not  appear  what  advice  he  gave 
her,  nor  whether  any.  The  fact  of  Mr.  Potter's  advising  her 
to  consult  these  gentlemen  should  be  set  down  to  his  credit 
upon  the  question  of  fraudulent  intent  on  his  part;  but  even 
if  it  be  regarded  as  disproving  such  intent,  it  could  not 
operate  to  disprove  a  constructive  fraud.  The  transactioni 
would  still  be  open  to  a  fatal  objection.  But  it  is  not  deaf 
that  the  fact  is  of  any  great  value  upon  the  question  of  actual 
fraud.  The  court  has  not  found  that  Mrs.  Curtis  was  in  any 
manner  influenced  by  Mr.  Bishop's  advice,  if,  indeed,  he  gave 
her  any,  but  has  found  expressly  that  Mr.  Potter  ''  induced  " 
her  to  take  the  stock  and  securities,  and  that  she  took  them 
''  relying  upon  his  advice  and  recommendation,  and  ui)on  his 
relation  to  the  estate."  We  cannot  regard  the  case,  therefore, 
as  materially  affected  by  the  fact  that  he  advised  her  to  con- 
sult these  two  gentlemen,  and  that  she  did  in  fact  oonsolt  one 
of  them. 
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We  have  thus  tax  considered  only  the  sales  of  the  stock  of 
the  Rolling  Stock  Company,  and  of  the  mortgages.  It  does 
not  appear  from  the  finding  that  Mr.  Potter  received  any  com- 
mission for  the  sale  of  the  railroad  bond,  nor,  indeed,  who 
o?med  the  bond,  nor  that  the  sale  was  not  a  fair  one.  It  is 
true  that  it  was  not  a  security  in  which  Mrs.  Curtis  had  a 
right  to  invest  the  guardian  funds  in  her  hands,  and  Mr.  Pot- 
ter, if  he  knew  that  fact,  did  a  blameworthy  act  in  advising 
such  an  investment.  But  there  appears  no  reason  why,  if  she 
had  desired  to  repudiate  the  transaction,  she  should  not  have 
tendered  back  the  bond  before  she  did.  The  long  delay  in  the 
other  cases  was  excused  by  her  ignorance  of  his  concealed 
interest  in  the  sales;  but  no  such  interest  appears  to  have 
existed  in  this  case;  and  we  think  that  even  if  the  transaction 
was  one  which  she  would  have  had  the  right  to  repudiate  ii 
she  had  acted  seasonably,  she  had  lost  that  right  by  her 
delay. 

The  point  was  made  before  the  probate  court  that  the  ques- 
tion as  to  the  disallowance  of  these  items  of  credit  was  no 
longer  an  open  one,  by  reason  of  the  account  personally  ren- 
dered to  and  accepted  by  the  court,  in  which  these  items  were 
embraced.  It  appears  that  this  account  was  rendered  on  the 
14th  of  June,  1884,  the  final  account  from  which  the  appeal  is 
taken  having  been  rendered  on  the  22d  of  March,  1886.  The 
former  accounting  was  a  partial  one,  and  was  made  without 
the  presence  of  or  notice  to  the  parties  in  interest,  and  was  not 
otherwise  passed  upon  by  the  court  than  by  its  acceptance  of 
it  In  these  circumstances,  it  is  very  clear  that  the  question 
as  to  the  allowance  or  disallowance  of  these  items  was  in  every 
respect  an  open  one  on  the  final  accounting:  Mix^a  Appeal, 
85  Conn.  121;  95  Am.  Dec.  222;  Clement^a  Appeal,  49  Conn. 
520. 

There  was  error  in  the  judgment  of  the  superior  court  in 
reversing  so  much  of  the  decree  of  the  probate  court  as  dis- 
allowed as  credits  in  the  administration  account  of  Mr.  Potter 
the  items  pertaining  to  the  sales  of  the  Rolling  Stock  Com- 
pany's stock  and  the  feurm  mortgages  to  Mrs.  Curtis,  and  to 
her  as  guardian;  and  no  error  in  the  affirmation  of  that  part 
of  the  decree  of  the  probate  court  which  disallowed  us  credits 
the  amount  which  he  received  as  commissions  on  those  sales. 
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be  compelled  to  aHume  inoompatible  and  inoonmftent  daties  and  obligationB. 
It  is  a  fraud  upon  the  principal,  and  oontravenes  pnblio  policy,  to  permit  an 
agenti  without  the  fall  knowledge  and  consent  of  his  principal,  to  enter  into 
a  relation  involving  snch  dntiea»  when  his  sole  allegiance  has  already  been 
pledged  to  one  having  adverse  interests,  or  when  his  own  personal  interests 
would  be  antagonistic  to  his  principal.  The  latter  is  entitled  to  the  disinter- 
ested skill,  diligence,  and  aeal  of  his  agent  for  his  own  exclusive  benefit  All 
this  he  presumptively  contracts  for,  and  the  law  will  not  tolerate  the  ezist- 
enoe  of  a  secret  and  undisclosed  interest  in  the  agent  in  conflict  with  that  of 
his  principal,  on  account  of  the  temptation  offered  to  the  agent  to  sacrifice 
the  principal's  interests  to  his  own.  Therefore,  it  is  an  undisputed  rule  of 
law  thati  unless  with  the  free  and  intelligent  consent  of  his  principal,  given 
after  full  knowledge  o£  all  the  facts  and  circumstances,  the  agent  cannot,  in 
the  same  transaction,  act  both  for  the  principal  and  the  adverse  party.  The 
rule  is  frequently  applied  to  cases  where  the  agent,  while  apparently  acting 
only  for  his  principal  in  the  purchase  or  sale  of  property,  is,  in  reality,  act- 
hig  under  the  commission  of  the  contemplated  purchaser  or  seller,  and  always 
applies  to  oases  where  the  agent,  being  authorized  to  sell  or  buy  property  for 
the  principal,  secretly  buys  of  or  sells  to  himself:  Keighler  v.  Savage  Mfg. 
Co.,  12  Md.  883;  71  Am.  Dec  600,  note  607;  Saribner  v.  Collar,  40  Mich.  376; 
29  Am.  Rep.  541;  Baiam  v.  Clark,  41  Md.  158;  20  Am.  Rep.  66;  Belir,  Mcr 
CmvneU,  37  Ohio  St  396;  41  Am.  Rep.  628;  i?ioe  v.  WwA,  113  Mass.  133;  18 
Am.  Rep.  469;  ZytuA  v.  FfOlm,  11  R.  L  311;  23  Am.  Rep.  458;  EwrhaH  v. 
Bwdt,  71  Pa.  St.  256;  Meger  v.  ffamcheti,  39  Wis.  419;  43  Id.  246;  WaUoer  v. 
Oigood,  98  Mass.  348;  93  Am.  Deo.  168,  and  note;  Famsworth  v.  ffemhier,  I 
Allen,  494;  79  Am.  Dec.  756;  De  Stdger  v.  EoiSngkm,  17  Mo.  App.  382 
Where  the  agent  endeavors  to  act  in  a  double  capacity,  either  having  an  ad* 
▼erse  interest  in  the  transacticm  or  being  in  the  secret  employment  of  thf* 
opposite  party,  his  conduct  is  a  fraud  upon  his  principal,  and  inredudes  hii 
from  recovering  compensation  for  the  services  rendered,  and  renders  the  con 
tract  or  dealings  made  or  had  by  the  agents  while  so  acting  without  thi 
knowledge  or  consent  of  his  principal,  ineffectual  to  bind  the  latter.  If  the 
contract  or  transaction  remains  executory,  the  principal  may  repudiate  it,  or 
if  it  has  been  executed  in  whole  or  in  part,  he  may,  by  acting  promptly  and 
before  the  ri^^ts  of  innocent  third  parties  have  intervened,  restore  the  con- 
aideration  received,  rescind  the  contract^  and  recover  the  property  or  rights 
with  which  he  has  parted  under  it:  JUtUer  v.  LouiaviUe  etc  B.  R.  Co,,  83 
Ala.  274;  3  Am.  St.  Rep.  722;  Eegewmyer  v.  Marks,  37  Minn.  6;  5  Am.  St. 
Rep.  808;  Herman  v.  Martineau,  1  Wis.  151;  60  Am.  Dec.  368,  and  cases  cited 
in  note  869;  WaueU  v.  BeartUm,  11  Ark.  705;  54  Am.  Dea  245;  ITlica  Ins, 
Co,  V.  Toledo  Ins,  Co,,  17  Barb.  132;  Eoloomb  v.  Weaver,  136  Mass.  266;  Levg 
V.  Loeb,  85  N.  Y.  365;  Fish  v.  Leser,  69  BL  394;  Bgrd  v.  Hughes,  84  Id.  174; 
Oreemoood  v.  Spring,  14  Barb.  375;  New  York  etc.  Ins.  Co.  v.  National  tic  Ins. 
Co,,  20  Id.  468;  14  K.  Y.  85. 

In  the  case  last  cited,  the  law  is  admirably  stated  as  follows:  **  It  has  beec 
settled  by  a  long  course  of  adjudications  in  the  courts  of  equity  that  a  trustee 
or  agent  of  one  person  cannot  make  a  valid  contract  respecting  the  subject- 
matter  to  which  the  trust  or  agency  relates,  where  he  has  a  personal  interest. 
His  constituent,  it  is  said,  is  entitled  to  have  all  his  skill  and  judgment  em- 
ployed in  his  service,  but  if  he  is  himself  the  other  party  to  the  contract, 
the  utmost  which  could  be  expected  from  a  very  honest  man  would  be  the 
ordinary  fairness  of  an  umpire.  The  courts  of  this  state  have  followed  the 
principle  with  great  constancy,  and  the  rule  may  be  considered  perfectly 
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well  setded.  It  is  not  neoesBary  for  a  party  seeking  to  avoid  the  oontract  on 
this  groond  to  show  that  an  improper  advantage  has  been  gained  over  him. 
It  is  at  his  option  to  repudiate  or  to  aflSrm  the  oontraot,  irrespective  of  any 
proof  of  actual  fraud.  The  principle  has  been  most  frequently  applied  to 
executed  contracts  and  to  sales  of  lands  and  goods,  but  in  its  nature  it  is 
equally  applicable  to  executory  contracts  and  to  other  subjects. "  And  again, 
in  MereoHiUe  He.  In»,  Co,  v.  J7ope  /ns.  Co,,  8  Ma  App.  411,  it  is  said:  <*The 
antagonism  which  exists  between  the  opposite  parties  to  a  bargain  is  gen- 
erally recognised  by  law.  Each  acts,  and  has  a  right  to  act,  with  a  view  to 
his  own  interest,  and  they  deal  at  arms-length.  Accordingly,  if  one  acts  by 
an  agent,  that  agent  should  be,  not  nominally,  but  really,  in  the  place  of  his 
principal,  with  his  self-interest  undisturbed  by  calculations  as  to  the  interest 
of  the  opposing  party.  This,  as  well  as  the  exercise  of  the  best  skill  and 
judgment  of  his  agent  as  to  the  contingencies  of  the  bargain,  the  principal 
has  a  right  to  demand.  Accordingly,  a  contrivance  which  reduces  the  two 
parties  to  one,  and  admits  an  agents  representing  antagomstio  interests,  to 
make  a  bargain  by  himself,  is  so  far  against  the  policy  of  the  law  that  the 
contract  is  held  to  be  void,  unless  the  principal  chooses  afterwards,  and  with 
a  knowledge  of  all  of  the  circumstances  that  affoct  his  possession,  to  ratify 
the  act  of  his  agent."  In  the  same  line  of  reasoning  is  Barry  v.  SekmieU,  57 
Wis.  172;  46  Am.  Bep.  86,  and  note.  So  in  Atke  v.  Fink,  76  Mo.  100,  42 
Am.  Bep.  886,  a  lumber  dealer  secretly  agreed  to  pay  a  builder  employed 
to  superintend  the  erection  of  buildings  for  others,  and  whose  duty  it  was  to 
pass  upon  accounts  presented  for  materials  furnished,  but  not  to  make  pur- 
chases, a  commission  on  all  sales  of  lumber  made  to  his  employers  through 
his  influence^  the  court  held  the  contract  void  as  against  public  policy,  say- 
ing: "One  employed  by  another  to  transact  business  for  him  has  no  right  to 
enter  into  a  oontract  with  a  third  person,  which  would  place  it  in  his  power 
to  wrong  his  principal  in  the  transaction  of  the  business  of  the  latter,  and 
which  would  tempt  a  bad  man  to  act  in  bad  faith  toward  his  employer. 
The  interests  of  the  defendant's  employers  and  those  of  the  plaintifis  as 
buyers  and  sellers  were  antagonistic,  and  defendant  could  not  serve  two 
masters  in  a  matter  in  which  there  was  such  a  conflict  in  their  interests.  It 
makes  no  difference  that  defendant  was  not  employed  to  purchase  the  lum- 
ber for  his  employers.  It  is  enough  that  it  was  his  duty,  under  his  employ- 
menti  to  examine  and  certify  to  the  correctness  of  the  lumber  bills.  Under 
this  view,  it  is  wholly  immaterial  whether  the  agreement  was  ratified  or  not 
by  the  plaintifb.  The  ratification  of  the  contract  would  not  have  eliminated 
the  element  which  rendered  it  invalid." 

The  rule  as  maintained  in  England  is  clearly  stated  in  the  case  of  Panama 
df  S.  P.  Ttl  Co,  V.  India  Rubber  etc  Co.,  L.  R.  10  Ch.  App.  615,  14  Moak's 
Eng.  Bep.  759,  where  a  telegraph-works  company  agreed  with  a  telegraph- 
cable  company  to  lay  a  cable,  the  cable  to  be  paid  for  by  a  sum  payable  when 
the  work  was  begun  and  by  a  number  of  installments  payable  on  certificates 
by  the  cable  company's  engineer,  who  was  named  in  the  contract.  Shortly 
after,  the  engineer,  who  was  engaged  to  lay  other  cables  for  another  com- 
pany, agreed  with  them  to  lay  this  cable  also  for  a  sum  of  money  to  be  paid 
to  him  by  installments  payable  by  such  other  company  when  they  received 
the  instellments  from  the  cable  company,  and  the  court  held  that  under  the 
drenmstancee  the  agreement  between  the  engineer  and  such  other  company 
was  a  fraud  upon  the  cable  company  which  entitled  them  to  have  their  oon- 
traot rescinded,  and  to  receive  back  the  money  paid  by  them  thereunder. 
Li  delivering  tiie  o^nion.  Sir  W.  M.  James,  L.  J.,  said:  "  I  hava  been  of 
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opmion,  and  un  now  of  opinion,  that  the  right  of  the  plaintiffi  to  the  relief 
whieh  they  have  asked,  and  which  haa  been  given  them,  is  a  matter  of  conrae, 
acoording  to  the  view  of  the  law  which  I  have  learned  aa  student,  practi- 
tioner, and  judge  for  nearly  half  a  oentory.  According  to  my  view  of  the 
law  of  this  court,  I  take  it  to  be  clear  that  any  snrreptitions  between  one 
principal  and  the  agent  of  the  other  principal  is  a  fraud  on  such  other  prin- 
cipal cognizable  in  this  court.  That  I  take  to  be  a  clear  proposition,  and  I 
take,  acoording  to  my  view,  to  be  equally  dear  that  the  defrauded  principal, 
if  he  comes  in  time,  is  entitled  at  his  option  to  have  the  contract  rescinded, 
or  if  he  elects  not  to  have  it  rescinded,  to  have  such  other  adequate  relief  as 
the  court  may  think  it  right  to  give  him.  It  is  said  there  is  no  authority 
and  no  didiim  to  that  effect.  The  clearer  a  thing  is  the  more  difficult  it  is  to 
find  any  express  authority  or  any  dkium  exactly  to  the  pnint^  I  doubt 
whether  there  could  be  found  any  authority  or  any  dktum  exactly  laying 
down  the  first  of  the  two  propositions  which  I  have  mentioned,  and  which 
nobody  has  in  the  course  of  the  argument  ventured  to  dispute;  that  is,  that 
any  surreptitious  dealing  between  one  principal  and  the  agent  of  the  other 
principal  is  a  fraud  <m  such  other  principal  cogniAUe  in  this  court.  The 
other  proposition  as  to  the  relief  may  perhaps  not  be  found  stated  in  so  many 
terms  in  any  case  or  in  any  dktmn,  but  many  cases  may  be  suggested  which 
probably  will  be  equally  without  any  authority,  either  in  decision  or  dkiunu 
....  I  am  of  opinion  that  where  anything  in  the  nature  of  a  fraud,  in  the 
•ye  of  this  courts  is  committed,  a  man  has  the  right  at  once  to  sever  the  oour 
neotion;  and  I  cannot  bring  my  mind  to  doubt  that  if  you  find  a  case  where, 
In  the  contemplation  of  this  court,  a  principal  is  conspiring  with  the  servant 
of  the  other  principal  to  cheat  his  master  in  the  execution  of  a  contract,  then, 
In  common  sense,  common  honesty,  common  justice,  and  in  this  court,  the 
master  is  entitled  to  say, '  I  will  have  nothing  more  to  do  with  the  business  'y 
and  in  this  court  a  surreptitious  subcontract  with  the  agent  is  regarded  as  a 
bribe  to  him  for  violating  or  neglecting  his  duty.  ....  But  I  cannot  oon« 
tent  myself  with  disposing  of  this  case  merely  on  that  general  principle,  and 
only  saying  that  it  is  the  general  principal  which  has  put  aside  and  has 
cherished  this  contract.  Although  the  psrties  may  not  have  thought  that 
they  were  doing  anything  wrong,  yet  when  I  put  together  the  two  contracts, 
the  contract  between  the  plaintiff  company  and  the  defendant  company  and 
the  contract  between  the  defendant  company  and  Sir  CSharles  Bright,  the 
engineer,  on  the  other  side,  and  see  that  the  money  to  be  paid  to  Sir  Charles 
Bright  is  not  money  to  be  paid  when  he  has  completed  or  is  completing  the 
subcontract  as  a  reward  ioe  work  and  labor,  but  ii  money  to  be  paid  out  to 
him  time  after  time^  exactly  when  and  as  he  shall  have  certified  money  to 
have  been  due  and  payable  by  one  company  to  the  other,  then  I  say  that 
this  is  a  contract  as  to  which  ru  tpaa  hqniiumf  and  of  whudi  I'am  bound  to 
express  my  strongest  disi^robation  and  reprehension. "  la  the  same  case.  Sit 
O.  Mellish,  L.  J.,  says:  "I  am  also  of  opinion  that  the  judgment  of  the  vice- 
chancellor  ought  to  be  affirmed."  Then,  after  stating  tlie  facts  and  relations 
of  the  parties,  he  says:  "  I  am  not  quite  certain  that  I  go  the  full  length  to 
which  the  lord  justice  has  gone  in  thinking  that  because  a  person  has  been 
a  party  to  a  fraudulent  act  of  this  kind  after  the  contract  was  made^  the 
mere  fact  of  his  having  been  guilty  of  such  fraudulent  condnot,  suppoaing 
that  a  full  remedy  for  the  fraud  could  be  otherwiM  obtained,  would  entitle' 
the  other  party  to  say,  '  Because  yon  have  acted  fraudulently,  therefore  I 
will  have  nothing  more  to  do  with  yon,  and  I  will  not  carry  out  my  contract 
with  yon.'    I  am  not  aware  of  any  authority  which  has  gone  to  that  extent 
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As  far  as  I  know,  tbe  consaqnenoe  of  frand  is,  tbat  the  court  will  see  that 
tho  parly  dafmiidad  obtains,  as  far  as  oan  be  given,  fall  redress  for  the  frandy 
and  I  have  thought  it|  therefore,  necessary  on  this  part  of  the  case  to  oon- 
■ider  whether  the  plaintiffs  oould  be  relieved  from  the  oonsequenoes  of  this 
frand  by  anything  short  of  the  relief  which  the  vice-chancellor  has  given  to 
them.  Now,  I  do  not  think  it  necessary  to  give  a  condnsive  opinion  whethec 
at  law  there  wonld  be  a  defense  on  the  ground  that  by  the  act  of  the  defend- 
ants the  performanoe  of  the  contract  has  been  rendered  impossible.  No 
donbti  it  is  a  dear  principle  of  law  that  if  by  any  act  of  one  of  the  parties 
the  performance  of  a  contraet  is  rendered  impossible,  then  the  other  side 
may,  if  they  choose,  rescind  the  contract;  and  certainly,  according  to  the 
ease  of  Planeke  v.  CoUmmf  8  Bing.  14,  and  other  cases,  it  appears  sufficient, 
if  the  contract  cannot  be  performed  in  the  manner  stipulated,  though  it  may 
be  performed  in  some  other  manner  not  very  difEorent,  still  there  may  be  a 
question  of  law  in  a  case  of  this  kind  as  to  how  far  the  certificate  of  the  en- 
gineer would  be  considered  so  much  of  the  essence  of  the  contract  that  the 
plaintiff^  having  been  deprived  of  that»  would  be  entitled  at  law  to  rescind 
the  contract.  But  whether  it  is  so  or  not^  I  am  dearly  of  opinion  that  if  by 
any  fraudulent  misconduct  of  the  defendants  in  entering  into  an  agreement 
with  Sir  Charles  Bright,  which  had  the  effect  of  making  it  impossible  to  keep 
him  as  a  disinterested  engineer,  —  if  by  that  it  is  rendered  impossible  that 
the  plaintiff  can  have  the  full  benefit  of  the  contract^  — then  it  appears  to  me 
that  there  is  suffident  to  entitle  them  to  resdnd  the  contract." 

So  in  Smith  v.  Sof^,  8  Q.  B.  D.  552,  28  Moak's  Bug.  Rep.  455,  it  was  kdd 
that  where  a  secret  gratuity  is  given  to  an  agents  with  intent  to  influence  his 
mind  in  favor  of  the  giver  of  the  gratuity,  and  the  agents  on  subsequently 
entering  into  a  contract  with  such  giver  on  behalf  of  his  prindpal,  is  actually 
influenced  by  sudi  gratuity  into  assenting  to  stipulations  prejudicial  to  the 
interests  of  his  prindpal,  although  the  gratuity  was  not  given  directly  with 
relation  to  that  particular  contract,  the  transaction  is  fraudulent  as  against 
the  prindpal,  and  the  contract  is  vddaUe  at  his  option.  In  the  subsequent 
case  of  narrmgUmY.  Vkkuria  eic  Co.,  3  Id.  549,  28  Eng.  Hep.  453,  very  dmi- 
lar  to  the  foregoing  case  and  dting  it,  Cockbum,  0.  J.,  says:  "I  entertain 
no  doubti  however,  that  when  a  bribe  is  given,  or  a  promise  of  a  bribe 
is  made,  to  a  person  in  the  employ  of  another  by  some  one  who  has  con- 
tracted or  is  about  to  contract  with  the  employer,  with  a  view  to  inducing 
the  person  employed  to  act  otherwise  than  with  loyalty  and  fidelity  to  his 
employer,  the  agreement  is  a  oorrupt  one,  and  is  not  enf oroeable  at  law, 
whatever  the  actual  effect  produced  on  the  mind  of  the  person  bribed  may 
be.  The  tendency  of  such  an  agreement  must  be  to  bias  the  mind  of  the 
agent  at  other  person  employed,  and  to  lead  him  to  act  disloyally  to  his  prin- 
dpaL  It  is  intended  by  the  person  who  promises  the  bribe  to  have  that 
effect^  and  the  other  party  knows  such  is  his  intention.  Such  a  bargain  is 
obvioudy  corrupt.  It  wcmld  plainly  be  in  contravention  of  the  maxim,  B 
iurpi  eau$a  non  crUtir  aeih,  and  most  mischievous  to  hdd  that  a  man  oould 
eome  into  a  court  of  law  to  enforce  such  a  bargain  on  the  ground  that  he 
WM  not  in  fact  cofrapted.  It  is  quite  immaterial  that  the  employer  was  not 
in  fMfe  damaged.  Itissnffideat  that  the  oonsidnration upon  which  theprom- 
Ise  was  made  was  intended  to  be  a  oorrupt  one."  MeUor  and  Fidd,  JJ., 
in  this  opinion. 
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QuiNN  V.  New  York,  New  Haven,  and  Hart- 
ford Bailroad  Company. 

LM  ComracncoT,  41] 

'  Opinion  ab  Etidenoi  on  Qubstion  ov  Contbibutobt  Nsouqbnob.  —  In 
an  action  against  a  railroad  company  for  cansing  the  death  of  an  em- 
ployee who  was  on  a  hand-car  at  the  time  that  it  came  in  collision  with 
an  extra  train  of  defendant's,  cansing  the  acoidenti  the  defendant  may 
ask  a  witness,  who  was  a  co-employee  and  on  the  hand-car  at  the  time, 
and  who  had  testified  to  all  the  facts  relating  to  the  matter  in  dispute, 
whether  deceased  had  sufficient  time  to  jump  from  the  hand-car  before 
the  collision  happened. 

Eyidenob— Inoonsistint  STATKHENTa  OB  CoNDUcr  OV  Wmntss. — In  an 
action  against  a  railroad  company  for  causing  the  death  of  an  employee, 
after  the  superintendent  of  the  company  has  testified  that  the  rules  and 
regulations  in  force  at  the  time  of  the  accident  were  the  best  that  could 
be  devised  for  such  exigencies,  he  may  be  asked  on  cross-examination  if 
he  has  not  inued  new  rules  and  orders  since  the  aoddent,  to  show  tncon- 
sistenoy  in  his  testimony. 

W.  K.  TowMend  and  O.  D.  WdtnmSy  for  the  appellant. 
/.  P.  Pigott  and  W.  8.  Pardeey  for  the  appellees. 

LooMis,  J.  This  is  a  suit  to  recover  damages  for  causing 
the  death  of  Michael  Quinn,  a  track-repairer  in  the  employ  of 
the  defendants  on  the  Air  Line  Railroad.  The  court  found 
that  the  death  of  Quinn  was  caused  by  the  neglect  of  the  de- 
fendant to  provide  a  reasonable  system  of  rules  and  regula- 
tions, and  the  execution  of  the  same,  relative  to  giving  notice 
to  its  employees  of  the  running  of  extra  trains.  It  was  also 
found  that  there  was  no  contributory  negligence  on  the  part  of 
the  deceased,  nor  of  any  co-employee,  unless  it  arises  as  mat- 
ter of  law  on  the  facts. 

At  the  time  of  the  injury  the  deceased  and  three  other  track- 
repairers  were  in  a  hand-car  going  to  their  work,  when  an  ex- 
tra train  suddenly  appeared,  coming  towards  them.  All  the 
men  on  the  hand-car  except  the  defendant  jumped  off  before 
the  collision  and  were  saved,  but  the  defendant  remained  and 
was  killed  in  the  collision. 

One  prominent  ground  of  contention  on  the  trial  was,  whether 
the  deceased  was  guilty  of  contributory  negligence.  Upon  this 
issue  the  defendant  introduced  Timothy  Hayes,  another  of  the 
gang  of  track-repairers,  who  was  on  the  hand-car,  who  testi- 
fied that  he  saw  the  engine  about  nine  hundred  feet  away; 
that  he  called  out  to  have  brakes  on  the  hand-car;  that  the 
car  stopped,  and  that  all  got  off  except  the  deceased.    The 
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witness  stated  at  length  and  in  detail  all  the  facts  relating  to 
the  matter  in  controversy,  and  was  finally  asked  upon  direct 
examination:  '*  Was  there,  or  was  there  not,  time  for  Quinn  to 
jump  off?''  and  again:  "State  whether  or  not  there  was  time 
for  Quinn  to  jump  off  between  the  time  when  the  order  to 
brake  was  given  and  the  time  of  collision."  The  defendant 
claimed  these  questions  to  show  negligence  on  the  part  of  the 
deceased. 

The  court  states  its  ruling  as  follows:  ''If  the  testimony  of 
the  witness  was  true,  it  was  manifest  that  the  deceased  had 
ample  time  to  get  off  the  car  before  the  collision,  and  there 
was  no  occasion  for  the  opinion  of  the  witness.  The  court 
thereupon  excluded  the  questions,  for  the  reason  aforesaid, 
and  also  upon  the  ground  that  the  questions  called  substan- 
tially for  the  opinion  of  the  witness  as  to  the  negligence  of  the 
deceased." 

We  cannot  accept  either  the  ruling  or  the  reasons  given  as 
sound.  The  fact  that  Quinn  had  time  to  get  off  the  car  was 
material,  if  not  absolutely  controlling,  upon  the  question  of 
contributory  negligence.  The  court  directly  in  the  face  of 
the  proposed  evidence  found  that  he  ''was  unable  to  jump 
off  the  car  in  season  to  save  himself,"  and  thereupon  nega* 
tived  the  existence  of  any  contributory  negligence  as  matter 
of  fact 

The  court  gives  two  reasons  for  excluding  the  evidence. 
The  first  justifies  the  exclusion  upon  the  assumption  that  the 
witness's  evidence,  as  far  as  received,  was  true;  the  implied 
argument  being  that,  if  true,  it  proved  beyond  a  doubt  the 
fact  which  the  excluded  evidence  was  designed  to  prove,  and 
hence  no  harm  was  done  if  the  ruling  was  erroneous.  It  is, 
however,  obvious  that  the  reason  as  given  was  not  operative. 
The  court  did  not,  in  reality,  assume  or  find  the  statements 
true;  for,  in  repudiating  a  conclusion  stated  as  the  manifest 
one  upon  the  assumption  referred  to,  the  court,  in  effect,  repu- 
diated the  evidence  already  given,  and  found  it  untrue. 

The  controlling  reason,  therefore,  was  not  expressed,  but  was 
an  implied  alternative;  that  is,  the  evidence  as  given  was  not* 
true,  and  therefore  any  further  evidence  would  not  be  believed, 
and  hence,  again,  no  harm  was  done.  The  counsel  for  the 
plaintiff,  both  in  their  brief  and  in  argument,  state  the  point 
in  these  words:  "The  witness  was  not  telling  the  truth,  and 
the  court  knew  he  was  not,  and  his  opinion  would  not  have 
had  the  slightest  effect  on  the  court." 
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It  seems  to  vlb  that  this  reasoning  is  not  only  illegitimate, 
but  unsafe  and  pernicious  in  its  consequences.  We  may,  per- 
haps, test  the  principle  by  applying  it  to  the  trial  of  the  cause 
itself.  How  can  a  case  be  properly  decided  until  it  has  been 
heard?  And  how  can  it  be  heard,  where  matters  of  fact  are 
in  issue,  without  a  hearing  of  the  witnesses?  A  partial  trial 
is  no  trial;  it  is  not  haying  ^'a  day  in  court."  The  whole  case 
may  depend  on  one  witness,  and  such,  for  aught  we  know,  was 
the  case  here.  It  will  not  do,  therefore,  to  stop  a  witness 
while  he  is  about  to  give  important  and  relevant  testimony, 
merely  because  the  trial  judge  had  imbibed  an  unfavor- 
able opinion  as  to  his  truthfulness.  Such  early  impressions, 
with  the  very  best  of  judges,  cannot  always  be  avoided;  but 
we  think  the  experience  of  triers  generally  will  confirm  the 
statement  that  such  impressions  are  often  dissipated  after 
further  patient  hearing. 

This  brings  us  to  the  second  reason,  which  is  the  important 
one,  Was  the  evidence  admissible? 

No  claim  is  made  that  it  was  irrelevant  to  the  issue;  but 
the  objection  involved  in  this  reason  is  twofold:  1.  Whether 
the  circumstances  would  allow  the  witness  to  give  his  opinion 
at  all;  and  2.  Whether,  if  given,  it  would  have  amounted  to 
an  opinion  as  to  the  negligence  of  the  deceased,  which  the 
court  and  not  the  witness  was  to  decide. 

Assuming  that  the  answer  involved  an  opinion,  it  was  yet 
clearly  admissible,  for  the  time  required  for  such  sudden 
movements  as  are  referred  to  it  would  be  impossible  to  esti- 
mate in  minutes  or  seconds  with  any  approximation  to  accu- 
racy; but  every  observer  familiar  with  the  running  of  trains 
and  hand-cars,  as  this  witness  was,  would  carry  in  his  mind, 
though  unconsciously,  the  measure  of  time  required  for  jump- 
ing from  the  car  as  compared  with  the  time  it  took  the  train, 
after  it  was  discovered,  to  reach  the  place  of  collision.  We 
doubt  whether,  in  strictness,  such  evidence  should  be  consid- 
ered matter  of  opinion.  It  would  seem  to  be  rather  matter  of 
fact,  to  be  determined  by  judgment  or  estimate.  If  the  men- 
tal process  be  analyzed,  it  would  seem  to  involve  just  as  much 
a  matter  of  opinion  had  the  question  been  how  long  it  would 
have  taken  to  jump  from  the  hand-car,  and  how  long  it  took  for 
the  train,  after  its  discovery,  to  reach  the  place  of  the  accident. 

The  remaining  ground  of  objection  is,  that  the  question 
called  substantially  for  the  opinion  of  the  witness  as  to  the 
negligence  of  the  deceased. 
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This  objection  is  not  well  taken,  For  the  question  does  not 
call  for  such  an  opinion.  It  calls  simply  for  a  fact  which 
constitutes  only  one  element  of  the  question  of  negligencoi 
although  confessedly  a  very  important  one;  but  other  facts 
must  be  considered  in  connection,  namely,  whether  the  de- 
ceased could  see  and  hear  as  quickly  as  others,  and  whether 
or  not  he  was  lame;  also,  his  position  in  the  car  might  have 
been  such  that  he  could  not  jump  as  soon  as  others,  or,  on 
the  contrary,  it  might  have  been  the  best  position  for  the  pur- 
pose.  But  if  it  had  been,  as  the  court  assumed,  the  one  con- 
trolling element  in  the  question  of  negligence,  even  then  the 
question  would  have  been  proper,  for  where  the  point  is  a 
proper  subject  of  opinion,  and  the  question  is  properly  framed, 
it  is  admissible,  though  it  may  be  decisive  of  the  question  to 
be  decided  by  the  court  or  jury:  Trarisportation  Line  v.  Hope^ 
95  U.  S.  297;  Delaware  etc.  Steam  Tow-boat  Co.  v.  StarrSy  69 
Pa.  St.  36;  WaUh  v.  Washington  Ina.  Co.,  32  N.  Y.  443;  Moore 
v.  WeaterveUy  9  Bosw.  558;  Jameeon  v.  Drinkald,  12  Moore,  157. 

Another  question  of  evidence,  of  minor  importance,  was 
raised  on  the  trial.  The  defendant  called  one  Waterbury,  the 
superintendent  of  its  road, ''  to  prove  that  the  rules  and  regu- 
lations in  question  were  reasonable,  sufficient,  and  the  best 
that  could  be  framed  to  meet  the  exigencies  of  the  case";  and 
ho  stated,  in  substance,  that  such  was  his  opinion.  Upon  his 
cross-examination  he  was  asked:  ''Does  the  foreman  of  the 
track  section-gang  now  have  to  report  personally  to  the  switch- 
house  to  see  if  there  are  any  trains  out?"  This  question, 
against  the  objection  of  the  defendant,  was  admitted  by  the 
court  simply  as  cross-examination  to  afTect  the  value  of  his 
opinion  as  expressed  in  the  direct  examination.  The  witness 
answered:  "I  might  have  said  something  of  the  kind  to  the 
section-boss,  and  I  believe  he  did  give  such  an  order  after  the 
accicfent."  As  the  evidence  was  .not  received  to  show  ficgli- 
gence,  but  was  restricted  by  the  court  to  the  single  purpose  of 
showing  that,  as  the  act  of  the  witness  was  inconsistent  with 
his  expressed  opinion,  it  tended  to  impair  its  value,  we  do  not 
think  it  conflicto  with  the  principle  adopted  in  NaUey  v.  Hart- 
ford Carpet  Co.^  51  Conn.  524;  50  Am.  Rep.  47. 

Of  course,  if  the  new  rule  or  order  was  not  the  act  of  the 
witness,  but  of  the  railroad  company,  it  could  not  affect  him 
with  the  inconsistency,  but  no  such  point  was  suggested,  and 
the  witness  spoke  of  the  order  as  one  which  he  gave.  As  the 
question  is  presented  on  the  finding,  we  cannot  say  there  was 
error. 
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The  other  questions  in  the  case,  which  are  very  numerous, 
call  upon  this  court  to  review  the  rulings  of  the  court  below 
relative  to  the  negligence  of  the  defendant,  and  its  duties  and 
obligations  to  its  employees  under  the  facts  and  circumstances 
detailed  in  the  finding.  As  there  must  be  a  new  trial,  which 
will  result  in  a  new  finding  of  facts,  we  do  not  deem  it  necessary 
to  discuss  or  decide  the  other  questions  presented  in  the  record. 

There  was  error  in  the  ruling  complained  of,  and  a  new  trial 
is  ordered.  

In  AcnoN  for  Damaois  idb  Personal  Ihjurt  oansed  by  a  steam-shovel, 
the  party  operating  the  shovel  at  the  time  may  testify  as  to  its  effect  after 
being  started  in  operation:  Alabama  €tc  R,R,€kk  v.  Yarbrough,  83  Ala.  238; 
3  Am.  St  Rep.  715,  and  note;  see  also  Beatty  v.  Oiinwre,  16  Pa.  St.  463;  55 
Am.  Dec.  514. 

iHPKACHnro  WTrNB3s's  CRBDiBnJTT  BT  Proov  of  Contradictory  state- 
ments on  cross-examination:  State  v.  PaUenon,  2  Ired.  346;  38  Am.  Deo.  699; 
note  to  Alien  v.  State,  73  Id.  762  et  seq.;  Ifitiiffan  v.  Butcher,  23  Neb.  683; 
but  a  witness  cannot  be  contradicted  by  his  own  declarations,  made  out  of 
conrt,  unless  he  has  been  particularly  questioned  in  regard  to  them:  Baker  v. 
State,  69  Wis.  32;  nor  can  a  witness  be  impeached  on  matters  not  relevant  to 
the  issue:  Id.;  People  v.  Dye,  75  Osl.  106;  G,  0.  A S,  F,  B'y  Cb.  v.  Coon,  69 
lex.  730.  Party  cannot  impeach  his  own  witness  by  proof  of  contradictory 
•tatements  made  by  him,  unless  the  witness  is  one  whom  the  law  compels  the 
party  to  call:  ffildreth  v.  Aldridi,  15  R.  L  163. 


fi'iTZPATEioK  V.  Hartford  Life  and  Annuity  In- 

suRANOB  Company. 

[66  GONNRCnCUT,  UflwJ 

i.«8UitA^CK — Waivrr  or  Mis&KPRESEzrTATiONS  IN  PoLiOT. — If  a  married 
woman,  though  living  apart  from  her  husband,  represents  in  her  appli- 
cation for  life  insurance  that  she  is  a  widow,  this  is  sufficient  misrepre- 
sentation to  avoid  the  policy;  but  if  the  clerk  of  the  insurance  company 
is  afterwards  informed  that  she  is  a  married  woman,  and  the  company 
levies  and  collects  two  assessments  on  the  policy,  this  constitutes  a 
waiver  of  its  right  to  avoid  the  policy. 

iNSFfiANCB — Notice  to  Clkrk  is  Nonoa  to  Cohpavt. — If  a  married 
jToman,  though  living  apart  from  her  husband,  represented  in  her  applica- 
tion for  life  insurance  that  she  was  a  widow,  and  assigned  her  policy  for 
a  valuable  consideration,  after  which  the  assignee  informed  the  company 
that  the  insured  had  a  husband  living,  and  desired  to  know  if  he  could 
claim  the  insurance,  whereupon  the  company's  secretary  referred  the 
inquirer  to  one  of  its  clerks  who  informed  him  that  the  fact  that  the 
husband  was  living  could  make  no  difference,  and  the  company  after- 
wards levied  and  collected  two  assessments  on  the  policy,  notice  to  the 
clerk  was  notice  to  the  company,  and  it^  by  its  acts,  in  effect  entered 
into  a  new  contract  of  insuranottt 
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Insctrancb — Absioivment  ot  Pouct  tob  Scppobt  VALm. — The  aasign* 
ment  by  a  laboring  woman,  living  apart  from  her  hnaband,  of  her  life  in- 
■oranoe  policy,  made  in  good  faith  and  not  as  a  wager,  upon  ooniideration 
that  the  assignee,  a  distant  relative,  will  supply  her  with  a  home  and 
proper  care  and  support  for  life,  is  valid. 

A,  P.  Hydty  for  the  appellant. 

0.  E.  Perkins  and  8.  F.  Jones,  for  the  appellee. 

Pardee,  J.  For  the  purposes  of  this  case,  it  may  be  said 
that  on  July  16, 1881,  the  defendant  issued  a  policy  of  insur- 
ance upon  the  life  of  Alice  Galliger  for  the  sum  of  two  thou- 
sand dollars.  In  her  application,  which  by  agreement  was 
made  a  part  of  the  contract,  she  stated  that  she  was  a  widow, 
when  in  fact  she  had  a  husband,  but  during  several  years  had 
lived  apart  from  him.  On  January  8,  1884,  she  assigned  her 
interest  in  the  contract  of  insurance  to  Mary  E.  Fitzpatrick, 
the  plaintiff,  a  distant  relative,  in  consideration  of  the  promise 
of  the  latter,  made  with  the  consent  of  her  husband,  to  give 
the  insured  a  home  and  food  and  care  in  sickness,  and  notified 
the  defendant  of  the  assignment  and  the  consideration  upon 
which  it  was  made.  In  the  spring  of  1885  the  insured  became 
unable  to  work,  and  thereafter  was  mostly  with  the  plaintiff, 
who  supported  and  cared  for  her  until  her  death,  in  February, 
1886,  paying  her  medical  and  other  expenses. 

Upon  this  part  of  the  case  the  charge  to  the  jury  was  to  this 
effect:  that  if  they  found  that  the  assignment  was  made  upon 
the  consideration  stated  by  the  plaintiff,  namely,  that  she  was 
to  give  the  assignor  a  home,  and  was  made  in  good  faith,  and 
not  as  a  mere  pretext  and  cover,  it  is  good,  and  the  plaintiff 
may  recover. 

The  plaintiff  offered  evidence  tending  to  prove,  and  claimed 
to  have  proven,  that  on  July  20,  1885,  she  went  to  the  defend- 
ant's office  for  the  purpose  of  asking  whether  in  case  of  the 
death  of  the  insured  the  husband  could  claim  any  part  of  the 
sum  which  would  then  become  payable.  She  spoke  to  Mr. 
Ball,  its  secretary  and  manager,  and  told  him  that  she  wished 
to  inquire  about  Alice  Galliger's  insurance;  he  referred  her  to 
Mr.  Preston,  a  clerk.  The  latter  took  from  their  place  Alice 
Oalliger's  application  for  the  insurance,  and  her  notice  to  the 
defendant  of  the  assignment  of  the  policy  to  the  plaintiff.  He 
looked  at  the  application  and  asked  where  Alice  Galliger  was 
born;  the  plaintiff  replied,  in  Ireland,  and  added  that  Alice's 
husband  was  then  living,  but  had  during  many  years  lived 
apart  from  her;  and  asked  him  if  the  fact  that  the  husband 

ah.  Or.  Bit.,  Vol.  VIL— 19 
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was  living  would  make  any  difference  with  the  company; 
whether  he  could  claim  any  part  of  the  Bum  insured,  in  case 
of  the  death  of  his  wife.  Mr.  Preston  told  her  that  it  was  a 
matter  of  indifference  to  the  company  whether  the  husband 
was  or  was  not  living,  and  that  if  living,  he  could  not  make 
any  trouble  about  it.  At  this  time  the  plaintiff  was  ignorant 
of  the  fact  that  Alice  Galliger  had  stated  in  her  application 
that  she  was  a  widow.  Subsequent  to  this  conversation  the 
defendant  made  two  assessments  upon  the  policy,  and' received 
payment  thereof  from  the  plaintiff. 

Upon  this  part  of  the  case  the  court  charged  the  jury  to  this 
effect:  that  if  they  should  find  the  facts  to  be  as  claimed  by 
the  plaintiff  as  to  the  information  given  by  her  to  the  defend- 
ant, and  as  to  the  subsequent  reception  by  it  of  assessments 
made  upon  the  policy,  it  had  estopped  itself  from  taking  ad- 
vantage of  the  misstatement  of  Alice  Galliger  that  she  was  a 
widow,  made  in  her  application;  that  it  had  waived  its  right 
to  insist  upon  a  forfeiture  therefor,  and  cannot  now  set  it  up. 
The  plaintiff  had  a  verdict. 

The  following  reasons  are  assigned  by  the  appellant  as 
grounds  of  appeal: — 

1.  That  the  court  erred  in  charging  the  jury,  upon  the  ques- 
tion of  estoppel  against  setting  up  the  defense  that  Alice 
Galliger  in  her  application  represented  herself  as  a  widow 
when  she  had  a  husband  then  living,  as  follows:  ^'  If  you  be- 
lieve the  story  of  the  plaintiff  as  claimed  here  by  her,  if  you 
believe  that  what  she  says  took  place  in  that  office  at  the  time 
did  in  fact  take  place  as  she  claims  it,  and  that  this  company, 
with  this  information,  subsequently  made  these  two  assess- 
ments, which  she  paid,  they  are  estopped  from  making  this 
claim  now;  they  have  waived  their  right  to  insist  upon  this 
forfeiture,  and  cannot  now  set  it  up." 

2.  That  upon  the  question  whether  the  plaintiff  had  any 
insurable  interest  in  the  life  of  the  insured,  the  court  erred  in 
charging  the  jury  as  follows:  *'If  you  find  that  this  assign- 
ment was  made  upon  the  consideration  stated  by  the  plaintiff, 
that  she  was  to  give  this  woman  a  home,  and  that  it  was  I 
made  in  good  faith,  and  not  as  a  mere  pretext  and  cover,  the 
assignment  is  good,  and  she  may  recover  upon  it.    Whether 

it  was  made  in  good  faith  or  not,  and  whether  it  was  not  a  , 

mere  pretext  and  cover  to  a  wagering  policy,  a  speculation  S 

that  the  law  condemns,  is  for  you  to  say;  that  is,  the  good 
faith  of  it.     So  far  as  the  last  question  is  concerned,  there  is 
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no  legal  objection  to  this  arrangement  on  the  ground  that  this 
woman  has  no  insurable  interest  in  the  life  of  Mrs.  Galliger. 
If,  therefore,  you  find  that  this  arrangement  was  entered  into 
upon  the  consideration  stated  by  the  plaintifi*,  and  was  entered 
into  by  her  and  Mrs.  Qalliger  in  entire  good  faith,  as  she 
claims,  then  your  verdict,  if  you  are  satisfied  on  the  other 
points  of  the  case,  ought  to  be  for  the  plaintiff." 

For  the  purposes  of  this  case,  Mr.  Ball,  the  secretary  and 
manager,  was  the  corporation.  The  plaintiff  in  speaking  to 
him  spoke  to  it  His  act  of  referring  her  to  Mr.  Preston  was 
an  act  of  substitution  of  the  latter  for  himself  which  he  might 
lawfully  do.  It  was  a  declaration  to  her  that  she  might  make 
her  intended  communication  to  the  latter,  and  when  so  made 
it  would  avail  her  as  fully  as  if  made  to  himself.  Therefore 
whatever  the  plaintiff  said  to  Mr.  Preston,  as  a  matter  of  law, 
was  said  to  Mr.  Ball  and  to  the  corporation. 

If  she  communicated  any  fact  to  Mr.  Preston  of  impor- 
tance, affecting  either  her  own  or  the  righte  of  the  company, 
and  he  omitted  to  communicate  it  to  Mr.  Ball,  all  effects  of 
such  omission  are  to  be  borne  by  the  corporation.  The  plain- 
tiff desired  and  undertook  to  communicate  such  a  fact  directly 
to  the  corporation;  it  preferred  to  receive  and  compelled  her 
to  make  such  communication  indirectly;  it  thereby  assumed 
and  must  bear  all  risk  of  failure  in  the  method  adopted. 

The  question  arising  upon  these  facte  is  well  steted  in  the 
defendant's  brief,  as  follows:  ''  No  estoppel  is  claimed  to  arise 
from  any  express  contract  or  waiver,  but  it  reste  on  the 
assumption  that  after  the  officers  of  the  company  had  been 
informed  of  the  falsity  of  the  statement  in  the  application, 
they  with  that  knowledge  elected  to  waive  the  defect  and  to 
treat  the  policies  as  valid  by  laying  and  collecting  assessmente 
upon  the  policy."  The  defendant,  previous  to  entering  into 
the  contract  of  insurance,  required  the  applicant  to  make 
written  answers  to  certain  questions.  By  agreement,  this  writ- 
ing became  a  part  of  the  contract,  and  was  retained  of  course 
in  ite  possession.  Whenever  the  company  exercises  any  power 
reserved  to  it  under  that  contract,  which  exercise  may  in  any 
manner  affect  the  position  or  righte  of  the  insured,  at  every 
such  moment  the  law  compels  it  to  have  in  mind  all  provis- 
ions of  the  contract,  and  interprets  every  act  as  being  done 
with  reference  to  them.  If,  in  acting,  the  corporation  substi- 
tutes the  measure  of  recollection  which  it  may  happen  to  pos- 
sess for  the  full  measure  which  the  law  requires  of  it,  and 


J 

I 


292  FiTZPATBicK  V,  Life  etc.  Inburancb  Co.       [Conn. 

harm  ensues,  it  must  bear  the  burden;  not  the  insured.  And 
when  it  and  the  insured  are  at  any  time  jointly  considering 
the  rights  of  the  parties  under  the  contract,  and  the  latter 
communicates  to  it  a  fact  of  importance,  a  fact  which  would 
authorize  it  to  exercise  its  right  to  terminate  the  contract,  a 
fact,  indeed,  which  would  compel  it  to  decide  whether  it  would 
exercise  or  waive  that  right,  then,  as  a  matter  of  law,  that 
fact  is  always  thereafter  in  the  mind  of  the  corporation, 
always  present  in  the  contract,  always  to  be  taken  into  ac- 
count, and  always  to  have  the  fullest  legal  force,  when  it  is 
exercising  a  power  reserved  in  the  contract  in  a  matter  which 
may  affect  the  right  of  the  insured.  The  law  imputes  knowl- 
edge of  the  terms  of  the  contract  to  the  plaintiff.  It  will  not 
hear  her  say  that  she  has  not  read  them;  nor,  having  read, 
that  she  had  forgotten.  What  it  will  not  permit  to  the  party 
who  has  entered  into  one  contract  only,  it  will  not  permit  to 
one  who  has  entered  into  many.  The  latter  must  enlarge  his 
power  of  recollection  in  proportion  as  he  multiplies  his  con- 
tracts. 

Moreover,  it  would  be  impossible  to  state  a  number  within 
which  the  defendant  must  remember  and  beyond  which  it  may 
forget.  No  principle  can  be  supported  by  a  foundation  which 
is  uncertainty  itself.  In  MorrUon  v.  Wisconiin  Odd  FeUowtf 
Mut,  Life  I'M,  Co.j  59  Wis.  162,  an  action  upon  a  life  policy, 
the  defense  was  the  misstatement  by  the  insured  in  his  appU- 
cation  as  to  his  age.  He  answered  by  proving  that  at  a  time 
considerably  subsequent  to  the  taking  out  of  the  policy  in  suit 
he  took  a  second  one  from  the  defendant  in  which  his  age  was 
stated  correctly.  It  replied'^that  it  did  not  know  of  the  mis- 
statement; but  the  court  required  it  to  remember  both  state- 
ments, and  therefore  to  have  the  error  in  mind  when  making 
subsequent  assessments  upon  the  first. 

In  Bevin  v.  Connecticut  Mut.  Life  Ins.  Co.^  23  Conn.  244,  the 
defendant  had  received  information  by  parol,  before  it  issued 
a  policy  applied  for,  that  the  applicant  intended  to  go  to  Cali- 
fornia from  the  Atlantic  coast  overland,  and  after  issuing  the 
policy,  had  like  information  that  he  had  done  so.  It  received 
premiums.  Held  to  be  estopped  from  taking  advantage  of  the 
written  warranty  by  the  assured  that  he  would  not  go  across 
the  country.    The  company  was  held  to  the  parol  information. 

In  OoodMoin  v.  Dean^  50  Conn.  517,  the  plaintiff  took  a  mort- 
gage of  real  estate  in  1867;  the  defendant,  as  scrivener,  drew, 
witnessed,  and  took  the  acknowledgment  of  it.    The  grantee 
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withheld  the  deed  from  record  until  1877.  In  1876  the  de- 
fendant took  and  recorded  a  mortgage  of  the  same  real  estate. 
The  plaintiff  claimed  that  his  mortgage,  although  unrecorded, 
was  in  equity  entitled  to  precedence  of  that  of  the  recorded 
mortgage  to  the  defendant,  because  the  latter  had  knowledge 
of  the  plaintiff's  mortgage.  Held  that  the  law  would  not 
presume  that  the  defendant,  at  the  time  he  took  his  own 
mortgage,  continued  to  have  the  knowledge  of  the  prior  mort- 
gage which  he  had  nine  years  before.  And  the  head-note  is 
as  follows:  *'A  case  of  this  sort,  where  the  knowledge  was 
merely  casual,  and  with  nothing  to  impress  the  fact  upon  the 
mind,  is  very  different  from  a  case  where  there  is  a  duty  upon 
the  party  to  remember,  or  the  notice  is  of  a  fact  affecting  his 
interests.'^  This  last  supposed  case  is  precisely  the  one  at 
bar.  It  is  the  legal  duty  of  a  party  to  remember  the  terms  of 
his  contracts;  and  the  fact  which  was  stated  to  the  defendant 
affected  one  of  its  contracts  upon  a  vital  point,  and  was  stated 
by  the  other  party  to  that  contract.  In  the  quoted  case  the 
defendant  had  knowledge,  as  a  by-stander,  that  two  strangers 
had  made  a  contract.  He  was  without  interest  in  it.  No  rule 
of  law  required  him  to  remember  the  fact  nine  years.  And 
this  court  said:  "  The  plaintiff's  argument  assumes  that  the 
defendant's  case  depends  upon  the  presumption  that  he  hud 
forgotten  the  circumstance.  It  is  not  a  mere  question  of  for- 
getfulness;  the  question  is,  whether  he  had  forgotten  anything 
that  he  ought  to  have  remembered.  Unless  he  was  under 
some  obligation  to  remember,  he  is  not  chargeable  with  negli- 
gence in  not  remembering.  The  law  imposed  no  duty  upon 
him,  and  his  interests  did  not  require  it.  If,  while  contem- 
plating taking  a  mortgage  on  this  property,  he  had  been 
informed  that  the  plaintiff's  mortgage  was  still  outstanding, 
it  would  bdVe  been  his  duty  to  remember  it.  Due  regard  to 
bis  own  interests  and  to  the  rights  of  others  required  him  to 
remember  it,  and  the  law  might  properly  impute  knowledge 
to  him;  because  the  law  supposes  that  a  man  will  act  with  due 
regard  to  his  own  interests,  and  requires  him  to  act  with  due 
regard  to  the  rights  of  others." 

In  Wing  v.  Harvey^  5  De  Gez,  M.  &  G.  265,  the  agent  of  a 
life  insurance  company  knew  that  a  person  upon  whose  life  it 
had  issued  a  policy  was  living  beyond  prohibited  limits.  The 
company  was  required  to  haVe  that  fact  in  its  remembrance 
when  it  subsequently  accepted  a  premium  from  him. 

In  EUtB  V.  Insurance  Co.  of  North  America^  32  Fed.  Rep. 


294  FiTzPATBicE  V.  Life  etc.  Insurance  Co.       [Conn. 

646,  the  defendant  had  consented  to  the  assignment  of  a 
policy  to  the  purchaser  of  the  property  insured.  Neither 
party  then  had  knowledge  of  the  fact  that  the  vendor  had  vio- 
lated the  terms  thereof.  Held,  that  the  defendant  could  not 
set  up  this  fact  by  way  of  defense.  It  had  in  e£fect  said  to 
the  assignee  that  the  policy  would  be  good  in  his  hands;  and 
if  said  either  in  ignorance  or  forgetfulness,  the  consequences 
are  upon  itself,  not  upon  the  party  who  had  the  right  to 
rely  upon  its  declaration.  Here  is  an  estoppel  because  of 
something  done  in  ignorance.  In  the  case  at  bar,  the  defend- 
ant not  only  assented  to  the  assignment  of  the  policy,  but  it 
subsequently  demanded  and  accepted  premiums  upon  it,  a 
most  emphatic  declaration  that  the  policy  was  good  in  the 
hands  of  the  assignee;  it  demanded  premiums,  not  in  igno- 
rance, but  simply  in  forgetfulness. 

If  the  fact  thus  stated  bears  upon  two  or  more  provisions  of 
the  contract,  if  the  plaintiff,  in  stating  it,  had  knowledge  of 
one  only,  yet  having  been  stated,  the  law  applies  it  with  equal 
force  to  each,  because  knowledge  of  both  is  in  the  mind  of  the 
corporation  always.  The  question  turns  upon  its  knowledge, 
not  upon  the  plaintiff's  ignorance. 

Therefore  the  law,  operating  upon  the  facts,  puts  the  corpo- 
ration in  this  position:  the  original  applicant  made  a  false 
representation  in  procuring  the  insurance;  the  contract  was 
voidable  at  its  pleasure  upon  knowledge  of  the  falsehood;  but 
upon  such  knowledge,  it  might  elect  to  keep  it  in  force,  and 
reap  the  attendant  advantages.  But  in  doing  this,  and  in 
notifying  the  insured  of  such  election  by  subsequently  de- 
manding premiums,  it  forfeits  the  right  of  avoidance,  and  is 
held  to  have  entered  into  a  new  contract  upon  a  truthful  ap* 
plication. 

The  law  for  the  protection  of  human  life  will  not  permit  thw 
purchase  of  a  wagering  policy,  will  not  permit  a  person  to  buy 
insurance  upon  the  life  of  another,  unless  he  has  reasonable 
ground  for  believing  it  to  be  for  his  pecuniary  interest  in  some 
degree  that  the  insured  life  shall  continue,  or  that  there  should 
be  tie  of  blood  or  marriage,  actual  or  expected.  In  some  ju- 
risdictions, the  law  forbids  the  transfer  of  a  policy  except  to  a 
person  who  has  such  an  interest  in  the  life  insured  as  would 
have  authorized  the  procurement  of  the  policy. 

But  we  think  the  weight  of  argument  is  in  favor  of  permit 
ting  the  owner  of  a  contract  of  life  insurance,  which  has  the 
sanction  of  the  law,  to  sell  it  upon  the  most  advantageous 
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termBi  having  the  world  for  a  market;  provided  it  is  an  honest 
exchange  of  property,  and  not  a  mere  cover  for  a  wagering 
transaction.  In  countless  instances,  and  under  many  forms, 
the  law  has  sanctioned  contracts  which,  of  necessity,  must 
have  resulted  in  pecuniary  profit  to  one  person  if  another 
had  soon  died.  The  danger  to  human  life  from  this  source 
has  not  yet  hecome  sufiBciently  appreciable  to  provoke  the 
condemnation  of  these.  There  is  no  good  reason  why  the  law 
should  condemn  an  entire  class  of  contracts,  great  in  number, 
no  more  dangerous  to  life,  and  of  equal  capacity  for  good. 
The  rule  of  law  governing  all  other  contracts  would  seem  to 
be  the  proper  one  for  these,  —  to  uphold  those  which  are 
honest  and  beneficial,  and  annul  all  which  are  proven  to  be 
covers  for  fraud. 

The  solicitude  of  the  law  is  for  the  life  of  the  insured.  Upon 
the  record,  Alice  Galliger  was  a  laboring  woman,  living  apart 
from  her  husband,  and  childless.  If  with  her  chose  in  action 
she  could  purchase  from  a  distant  relative  a  home  and  food 
for  life,  with  care  in  sickness,  we  are  unable  to  see  why  the 
law  should  forbid  it.  She  was  willing  to  trust  her  life  in  the 
keeping  of  that  relative.  We  cannot  see  why  the  law  should 
be  more  solicitous  for  her  than  she  for  herself. 

In  Connecticut  Mutual  Life  Ins,  Co.  v.  Schaefer^  94  U.  S.  457, 
the  head-note  is:  "Any  person  has  a  right  to  procure  an  insur« 
ance  upon  his  own  life  and  assign  it  to  another,  provided  it  be 
not  done  by  way  of  cover  for  a  wager  policy."  And  in  JEtna 
Life  Ins,  Co.  v.  France^  94  Id.  561,  the  court  says:  "As  held  by 
us  in  the  case  of  Connecticut  Mutual  Life  Ins.  Co.  v.  Schaefer^ 
any  person  has  a  right  to  procure  an  insurance  on  his  own 
life  and  to  assign  it  to  another,  provided  it  be  not  done  by 
way  of  a  cover  for  a  wager  policy."  In  the  subsequent  case  of 
Wamocl  V.  Davis,  104  U.  S.  775,  the  expressions  to  the  efifect 
that  the  law  permits  a  transfer  only  to  a  person  who  has  an 
insurable  interest  in  the  life  insured  were  doubtlessly  occa- 
sioned by  the  belief  that  the  contract  under  consideration  was 
a  wager;  for,  in  the  case  of  New  York  Mutual  Life  Ins.  Co.  y. 
A.instrongj  117  Id.  591,  Mr.  Justice  Field,  returning  to  the 
subject,  says:  "A  policy  of  life  insurance,  without  restrictive 
words,  is  assignable  by  the  insured  for  a  valuable  considera- 
tion equally  with  any  other  chose  in  action,  when  the  assign* 
ment  is  not  made  to  cover  a  mere  speculative  risk,  and  thus 
evade  the  law  against  wager  policies";  citing  Wamocl  v. 
Davis^  supra. 
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This  rale  preyailB  in  Massachusetts,  New  York,  and  Rhode 
Island;  also  in  England:  Mutual  Life  Ins.  Co.  v.  AUen^  188 
Mass.  24;  62  Am.  Bep.  246;  VaUon  v.  National  Fund  Life  Ins. 
Co.,  20  N.  Y.  82;  Rawls  v.  American  Mut.  Life  Ins.  Co.,  27  Id. 
282;  84  Am.  Dec.  280;  Clark  v.  Alien,  11  R.  I.  439;  23  Am. 
Rep.  496;  Ashley  v.  Ashley^  3  Sim.  149.  In  Levnon  v.  Pha* 
nia  Mut.  Life  Ins.  Co.,  38  Conn.  294,  this  court  said:  *' A  ques- 
tion was  made  before  us  that  Miss  Lemon  had  not  an  insurable 
interest  in  Mr.  Peterson's  life.  If  she  had  undertaken  to  ob- 
tain, and  had  obtained,  an  insurance  on  his  life,  that  question 
might  have  arisen.  But  surely  Mr.  Peterson  had  an  insurable 
interest  in  his  own  life,  and  he  obtained  the  insurance  on  it, 
and  we  know  of  no  law  to  prevent  him  from  making  the  policy 
payable,  in  case  of  his  death,  to  the  person  to  whom  he  was 
affianced;  and  if  such  policy  is  delivered  as  a  gift  to  the  party 
to  whom  it  is  payable,  we  know  no  law  to  prevent  such  a  gift 
from  becoming  effectual." 

In  Cunningham  v.  SmitVs  AdmW,  70  Pa.  St.  450,  a  person 
paid  for  insurance  upon  his  own  life  from  money  furnished  him 
by  another,  and  assigned  the  policy  to  that  other  in  pursuance 
of  an  agreement  made  before  it  was  taken.  In  sustaining  the 
assignment,  the  court  said,  in  effect,  that  the  assignee  might 
have  had  such  an  interest  in  the  life  insured  as  would  have 
enabled  him  to  insure  it  in  its  own  name,  although  this  was 
doubtful;  but  the  insured  had  an  interest  in  his  own  life,  and 
if  he  was  willing  to  insure  himself  with  the  money  of  another 
and  to  assign  his  policy  to  him,  there  is  no  principle  of  law 
which  can  prevent  such  transaction. 

There  is  no  error  in  the  judgment  complained  of. 


LooMis  and  Bxabdslxt,  JJ.,  concarred  in  that  portion  of  the  opinion 
exemplifying  the  principle  that  the  demand  and  acceptance  of  the  aasen- 
ments  on  the  policy  by  the  company  after  knowledge  of  the  falsity  of  the 
statements  of  the  assured  in  her  application  constituted  a  waiver  of  the  for- 
feiture of  the  policy  by  reason  of  such  misstatements,  but  dissented  from 
that  portion  of  the  opinion  holding  that,  from  the  facts,  the  company  was 
chargeable  with  such  knowledge;  and  Loomis,  J.,  delivering  the  opinion, 
gives  it  as  his  judgment  that  there  was  error  in  holding  that  the  demand 
and  acceptance  of  such  assessments  was  a  waiver  of  the  right  by  the  company 
to  insist  upon  a  forfeiture  for  the  falsity  of  the  statement  of  the  insured  that 
she  was  a  widow,  when  she  had  a  husband  living.  In  this  connection,  he 
says:  "A  waiver  is  a  relinquishment  of  a  known  right.  This  definition  is  a 
well-settled  one.  The  intention  courts  often  find  from  conduct  that  is  in- 
consistent with  an  intent  to  insist  upon  the  right.  But  the  right  relinquished 
must  be  one  that  is  actually  known  to  the  party  making  the  waiver.  No 
duty  rested  on  these  defendants  to  make  the  waiver.    It  was  to  be^  if  made, 
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%  wholly  ▼oltintary  act  on  their  part.  Equity  does  not  come  in,  either  to 
impose  a  duty  or  or  to  keep  watch  over  their  condnct.  It  is  their*  actoal 
intent  npon  aotnal  knowledge  that  mnst  be  established  to  make  the  case  one 
of  waiver."  After  stating  the  facts  in  relation  to  the  inquiries  made  by  the 
assignee  of  the  policy  at  the  office  of  the  company,  and  the  responses  thereto, 
all  of  which  appear  in  full  in  the  case  as  here  reported,  he  says  that  it  19 
clear  that  all  the  assignee  had  in  mind  at  that  time  was  the  possible  trouble 
to  be  made  by  the  husband  if  the  insured  should  die,  by  claiming  the  money 
due  under  the  policy;  that  it  was  also  clear  from  her  language  and  testimony 
that  she  did  not  know  until  after  the  insured  had  died  that  sho  represented 
herself  a  widow  in  her  application  for  insurance;  that  what  was  in  her  mind 
was  all  that  was  in  the  mind  of  the  clerk  who  replied  to  her  inquiries;  that 
there  was  nothing  to  call  his  attention  to  the  facts  in  relation  to  the  applica- 
tion; and  that  it  was  most  improbable  that  he  thought  of  that  matter,  and 
that  he  testified  that  he  recollected  no  conversation  about  it.  The  fact  that 
he  took  down  the  papers  relating  to  the  policy  could  not  a£fect  the  case,  as 
his  attention  was  not  called  in  any  particular  to  the  application;  that  all 
this  is  evident  from  the  charge  of  the  court,  as  follows:  "Plaintiff  claims  in 
substance  that  she  went  there  at  this  time  to  ascertain  the  effect  the  fact 
that  the  husband  of  this  woouui  was  living  would  have  upon  her  getting 
this  insurance  in  full,  or  whether  the  husband  could  make  any  trouble  about 
it;  that  Mr.  Preston  brought  out  some  papers,  and  she  thinks  this  applica- 
tion was  amoDg  them,  and  that  on  her  putting  the  question  to  him,  ho  an- 
swered that  he  thought  it  would  make  no  difference  whether  the  husband 
was  living  or  not;  that  he  could  claim  nothing  under  the  policy,  and  could 
make  them  no  trouble."  His  honor  then  states  that  the  burden  of  proof  is 
npon  the  party  seeking  to  establish  waiver,  whDe  plaintiff,  who  was  sole 
witness  in  her  own  behalf,  did  not  pretend  that  she  thought  of  inquiring  as 
to  the  effect  of  the  nusrepresentation  made  by  the  insured  upon  the  policy, 
nor  that  the  subject  was  referred  to  as  having  any  relation  to  the  application; 
that  his  brethren,  recognizing  the  difficulty,  do  not  rely  upon  tho  company's 
actual  knowledge  of  the  true  condition  of  the  application,  but  upon  an  in- 
ference which  the  law  makes  or  requires,  that  the  company  has  always 
within  its  knowledge  all  that  is  contained  in  its  numberless  policies.  He 
says:  "We  cannot  accede  to  this  view.  The  knowledge  must  be  actual,  not 
merely  theoretical.  It  must  be  practical  knowledge,  and  must  enter  as  such 
into  all  the  condnct  of  the  company  that  is  to  be  affected  by  it.  Yet  when  we 
look  at  it  as  a  practical  matter,  how  can  the  officials  of  the  company  carry 
the  innumerable  and  endless  details  in  their  minds.  Could  the  owner  of  a 
thousand  mortgages  in  New  York  carry  them  all  in  his  mind,  so  that  if  he 
was  called  on  to  witness  a  deed  he  could  at  once  notice  that  it  was  of  prop- 
erty upon  which  he  held  a  mortgage?  And  if  he  could  not  remember  his 
thousand  mortgages,  can  we  expect  an  insurance  company  to  remember  the 
detailB  of  its  fifty  thousand  policies?  It  will  not  do  to  say  that  the  company 
has  a  duty  here.  It  clearly  has  none.  It  can  always  refer  to  the  papers  on 
its  shelves  where  knowle^e  becomes  necessary,  and  it  would  be  a  super- 
human exertion^  utterly  uncalled  for,  to  attempt  to  hold  these  multitudinous 
matters  in  mind.  The  law,  in  my  opinion,  does  not  require  and  cannot  ex- 
pect such  an  achievement.  If  the  conduct  of  the  defendants,  in  receiving 
the  later  aasessments,  is  to  be  regarded  as  a  waiver  of  their  right  to  take  ad- 
vantage of  the  misstatement  of  the  application,  it  is  a  waiver  upon  imputed, 
and  not  on  actual,  knowledge,  and  it  seems  to  me  makes  necessary  the  sub- 
•titntian  of  a  new  definition  of  waiver  for  the  ol<}  and  familiar  one.    Th«. 
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matter  miwtatod  in  the  appliofttion  is  one  of  little  or  no  importance,  and  it 
ie  not  creditable  to  the  defendante  to  eet  it  up.  Bat  the  partiee  themaelvee 
made  it  a  warranty,  and  its  importaaoe  beoomas  therefore  a  matter  that  oan- 
not  legally  affect  the  resolt.  I  think  there  was  error  in  the  judgment^  and 
that  it  shonld  be  reveraed,  and  a  new  trial  granted. 

Insubeh  Waitxs  FoBiEiTTrBB  OF  PoucT,  if  after  knowledge  of  misrepre- 
eentations  in  the  application  he  aaseaaes  and  oollecta  aaseaamenta  on  the  policy  2 
Fffiti  V.  Saratoga  etc  Ins,  Co.,  6  Denio»  164;  49  Am.  Deo.  234,  note  238;  and 
iee  VkU  v.  Oermania  Ins.  Co.,  2fi  Iowa»  9;  96  Am.  Dec  33,  and  note;  8t^ 
hw  V.  Wisconsin  Odd  Fellows  etc,  69  Wis.  224;  2  Am.  St.  Rep.  738;  Sehimp 
¥.  Cedar  Jiapids  Ins.  Co.,  124  HL  364;  Bailey  v.  Muiual  Ben.  Assoc,  71  Iowa» 
689;  Tobin  v.  IVestem  MuL  Aid  Society,  72  Id.  261. 

NonoB  TO  AHD  Knowledge  of  agent,  when  binding  on  inanrance  com- 
pany: Viele  V.  Cfermanialns,  Co.,  26  Iowa»  9;  96  Am.  Deo.  83,  and  note  112; 
Bartholomew  v.  MerehanUf  Ins.  Co.,  96  Id.  72;  Wilson  y.  Minnesota  Farmers* 
M.  F.  Ins.  Co.,  36  Minn.  112;  1  Am.  St.  Rep.  669,  and  note;  Kruger  ▼. 
Western  F.  A  M.  Ins.  Co.,  72  CaL  91;  1  Am.  St.  Rep.  42,  and  note  45;  King 
▼.  ComdlBl^jfs  Ins.  Co.,  72  Iowa,  310;  N.  B.  A  M.  Ins.  Co.  v.  Steiger,  124 
IlL  81;  McArthar  v.  Home  L(fe  Ins.  Co.,  73  Iowa,  836,  and  note; 
T.  Insurance  Co.,  69  Tex.  863;  6  Am.  St  Rep.  63,  and  note  70. 
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OoviLiCfr  OF  LAWs^ImnntANOB.— A  corporation,  in  addition  to  ita  cor- 
porate home  in  the  atate  of  ita  creation,  haa  a  legal  location,  place  of 
bnaineaa,  and  corporate  home  in  any  joriadiction  in  which  it  haa  property 
ezpoaed  to  execution  anfficient  to  aatisfy  any  judgment  which  may  be 
rendered  against  it,  and  in  which,  either  by  force  of  atatutory  law  there 
binding  npon  it,  or  by  ita  own  act  or  agreement^  or  by  the  combined  force 
of  both,  it  so  far  becomes,  in  the  person  of  its  agent  duly  authorized  for 
that  purpose,  a  resident  therein,  as  that  a  general  personal  judgment  can 
be  obtained,  which  will  be  binding  npon  it  and  any  property  which  it 
may  have  in  any  jurisdiction,  as  completely  as  if  it  had  been  aued  and 
personally  seirved  in  the  state  of  its  creation  where  it  has  its  principal 
legal  location  and  place  of  business. 

FbRSiaN  AasiQNMENT— Ck)NFUOT  OF  Laws.  —  An  insurance  company  in- 
corporated under  the  laws  of  Connecticut,  but  doing  business  in  New 
York,  after  having  complied  with  the  law  of  that  state,  sustained  a  loaa 
on  a  policy  issued  to  a  resident  of  that  state  on  property  therein,  after 
which  the  assured  made  an  assignment  in  tmst  giving  a  preference 
to  creditors  and  valid  by  the  laws  of  that  state,  the  policy  being  among 
the  asaeta  assigned,  subsequent  to  which  certain  judgment  creditors 
of  the  assured,  residents  of  that  state,  with  knowledge  of  the  assign* 
ment,  garnished  the  company  in  Connecticut,  as  the  debtor  of  the  as- 
mred,  pending  which  auit  the  trustee  began  an  action  in  New  Ywk  to 
recover  the  loss  on  the  policy,  and  obtained  judgment,  which  waa  paid 
by  the  company.  After  thia  auch  judgment  creditors  obtained  judgment 
in  their  auit  in  Connecticut,  and  sought  hj  scire /ados  to  compel  the 
company  to  again  pay  the  loss  to  them.    The  court  held  the  assignment 
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Tilid  in  New  York,  the  domiofle  of  the  aarared  and  the  sUtu  of  the  prop- 
erty, though  it  was  not  ralid  in  Connectiicnt;  that  it  passed  the  title  to 
the  policy,  and  the  right  to  sne  thereon  to  the  trustee;  that  the  company 
was  protected  by  the  New  York  judgment^  and  was  not  compelled  to 
piy  the  loss  again  in  Connecticut. 

F.  Chambefiin  and  H.  R.  Jfilb,  for  the  appellants. 
O.  O.  SiU^  for  the  appellees. 

Pardee,  J.  The  defendant  is  a  corporation  chartered  by  the 
legislature  of  this  state,  and  has  its  l^al  location  here.  In 
1885  it  issued  a  policy  of  insurance  against  loss  by  fire  in 
favor  of  one  Qeorge  M.  Hutchinson,  a  resident  in  the  state  of 
New  York,  upon  property  there. 

In  January,  1886,  a  portion  of  it  was  destroyed  by  fire.  The 
•defendant  had  previously,  in  compliance  with  a  statutory  re- 
-quirement  by  that  state,  appointed  the.  superintendent  of  the 
insurance  department  therein  its  attorney  there,  with  such 
power  as  that  a  suit  instituted  against  it  there,  by  service 
upon  its  attorney,  would  support  a  general  judgment,  binding 
upon  it  and  any  property  belonging  to  it,  in  any  jurisdiction, 
as  fully  as  if  such  suit  had  been  instituted  in  a  court  in  this 
state  upon  service  of  process  upon  it  here.  It  had*  in  1884, 
and  continuously  thereafter  to  the  present  moment  has  had, 
in  that  state  property  more  than  sufficient  to  pay  the  loss  un« 
<ler  the  policy,  exposed  to  the  levy  of  an  execution. 

The  plaintiffs,  who  reside  in  the  state  of  New  York,  became 
judgment  creditors  of  Hutchinson  in  March,  1886.  On  May 
1,  1886,  Hutchinson  made  an  assignment  of  his  property  to 
E.  A.  Rowland,  in  trust  for  the  payment  of  certain  of  his 
•creditors  in  full,  and  of  others  in  part,  in  equal  proportions. 
This  assignment  is  valid  by  the  law  of  that  state.  Hutchin- 
son delivered  to  the  assignee  this  policy  of  insurance  as  an 
asset.  On  May  15,  1886,  the  plaintiffs,  as  judgment  creditors 
of  Hutchinson,  with  knowledge  of  the  assignment,  instituted  a 
suit  against  him  in  this  state,  and  factorized  the  defendant  as 
being  indebted  to  him  for  the  loss  under  the  policy,  and  as 
having  in  its  hands  money  belonging  to  him. 

On  August  30,  1886,  the  trustee  instituted  a  suit  against 
ihe  defendant  in  the  supreme  court  in  Oneida  County,  in  the 
>state  of  New  York,  for  the  recovery  of  the  loss  under  the  policy. 
The  defendant,  in  that  court,  by  way  of  answer,  pleaded  the 
facts  of  the  previous  institution  of  the  suit  against  it  by  the 
present  plaintiffs  in  the  state  of  Connecticut,  and  the  seques- 
tration of  the  same  money  there  to  their  use  as  creditors  of 
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Hutchinson,  and  asked  the  court  to  stay  proceedings  until  the 
final  determination  of  the  suit  in  Connecticut.  But  the  court 
denied  the  motion,  and  judgment  was  there  rendered  against 
it  on  January  17,  1887,  which  it  then  and  there  paid  in  full. 

In  November,  1887,  the  plaintiffs  recovered  a  judgment 
against  Hutchinson  in  the  court  in  this  state,  and  thereupon 
have  brought  this  scire  facias  for  the  purpose  of  compelling 
the  defendant  to  pay  to  them  the  amount  of  the  loss  under 
the  policy,  because  of  their  process  of  sequestration  in  May, 
1886. 

Upon  the  trial  the  defendant  claimed, — 1.  That  on  May  15, 
1886,  by  virtue  of  said  assignment,  the  rights  of  Hutchinson 
against  the  Phoenix  Insurance  Company  under  the  policy  had 
become  vested  in  the  assignee;  2.  That  the  situs  of  the  debt 
due  from  the  insurance  company  under  the  policy  was  in  the 
state  of  New  York,  the  domicile  of  the  creditor;  and  the  trans- 
fer by  the  assignment,  valid  by  the  laws  of  that  state,  was 
valid  in  Connecticut;  3.  That  the  plaintiffs  and  Hutchinson, 
being  all  residents  of  the  state  of  New  York  where  the  assign- 
ment was  made,  the  plaintiffs  having  full  knowledge  thereof 
could  dot  by  coming  into  this  state  avoid  the  title  of  the  as- 
signee acquired  by  a  transfer  valid  by  the  laws  of  their  own 
domicile;  4.  That  on  May  15,  1886,  when  the  garnishment 
process  was  served  upon  the  insurance  company,  it  was  not 
indebted  to  Hutchinson. 

But  the  court  overruled  these  claims,  and  rendered  judgment 
for  the  plaintiffs.  The  defendant  appeals,  assigning  the  fol- 
lowing reasons:  1.  That  the  court  erred  in  overruling  the 
claim  of  the  defendant  that  on  May  15,  1886,  by  virtue  of  the 
assignment,  the  rights  of  Hutchinson  against  the  insurance 
company  under  the  policy  of  insurance  had  become  vested  in 
the  assignee;  2.  That  the  court  erred  in  everruling  the  claim 
of  the  defendant,  that  the  sitiis  of  the  debt  due  from  the  insur- 
ance company  under  the  policy  was  in  the  state  of  New  York, 
the  domicile  of  the  creditor,  and  that  the  transfer  by  the  as- 
signment, valid  by  the  laws  of  that  state,  was  valid  in  Con- 
necticut; 3.  That  the  court  erred  in  overruling  the  claim  of 
the  defendant,  that  the  plaintiffs  and  Hutchinson  being  all 
residents  of  the  state  of  New  York  where  the  assignment  was 
made,  the  plaintiffs  having  full  knowledge  thereof  could  not 
by  coming  into  this  state  avoid  the  title  of  the  assignee  ac- 
quired by  a  transfer  valid  by  the  laws  pf  their  own  domicile; 
4.  That  the  court  erred  in  overruling  the  claim  of  the  defend- 
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ant,  that  on  May  15,  1886,  when  the  garnishment  process  was 
served  upon  the  insurance  company,  it  was  not  indebted  to 
Hutchinson. 

For  the  purposes  of  the  question  before  us,  it  may  be  said, 
as  a  matter  of  law,  of  a  corporation  such  as  is  the  defendant, 
that,  in  addition  to  its  corporate  home  in  the  state  of  its  criea- 
tion,  it  has  a  legal  location,  place  of  business,  and  corporate 
home  in  any  jurisdiction  in  which  it  has  property  exposed  to 
the  levy  of  an  execution  sufiBcient  to  satisfy  any  judgment 
which  may  be  rendered  against  it,  and  in  which,  either  by 
force  of  statutory  law  there  binding  upon  it,  or  by  its  own  act 
and  agreement,  or  by  the  combined  force  of  both,  it  so  far 
becomes  in  the  person  of  its  agent,  duly  authorized  for  that 
purpose,  a  resident  therein,  as  that  a  general  personal  judg- 
ment can  be  obtained  which  will  be  binding  upon  it  and  on 
any  property  which  it  may  have  in  any  jurisdiction,  as  com- 
pletely as  if  it  had  been  sued  and  personally  served  with  pro- 
cess in  the  state  in  which  it  was  created  and  has  its  principal 
legal  location  and  place  of  business. 

The  legislature  of  the  state  of  New  York,  as  a  prerequisite 
to  permission  to  the  defendant  to  take  a  premium  from  any 
resident  of  that  state  for  insurance  upon  property  therein 
against  loss  by  fire,  required  it  to  so  far  become,  in  the  person 
of  its  agent  duly  authorized  for  that  purpose  and  residing  in 
that  state,  a  resident  there  as  that  service  of  process  made 
returnable  to  a  court  therein  could  there  be  so  made  upon  it 
as  to  support  a  general  personal  judgment,  binding  in  any 
jurisdiction;  also  to  have  therein,  Rt  all  times,  exposed  to  the 
levy  of  an  execution,  suflScient  property  to  satisfy  any  judg- 
ment which  might  there  be  rendered. 

The  defendant  complied  with  both  requirements, — appointed 
and  empowered  the  agent,  and  continuously  thereafter  held 
the  required  amount  of  property  there  exposed  to  an  execu- 
tion. The  legal  result  of  this  combination  of  requirement  and 
submission  is,  that  on  the  day  of  the  execution  of  the  policy, 
the  defendant  had,  and  from  thence  hitherto  has  continued  to 
have,  a  legal  location  in  the  state  of  New  York,  by  the  act  of 
its  legislature,  for  the  purpose  of  determining,  in  the  event  of 
a  contest  between  its  own  citizens,  which  of  them  is  enti- 
tled to  receive  the  amount  payable  under  one  of  its  policies, 
and  of  enforcing  payment  from  its  property  therein.  Hutch- 
inson, the  other  party  to  the  contract,  is  also  a  resident  there; 
the  property  insured  was  there;  the  loss  occurred  there. 
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VLvshAjm  AND  WiFB.  — Bulk  that  Wir  shall  xot  TisTarr  agtliut  hiw- 
band  is  founded  npon  their  legal  nnity  and  the  policy  of  prerenting  dis- 
cord between  them,  bat  it  is  not  applicable  to  actions  at  law  in  which  the 
husband  and  wife  have  conflicting  interests  and  are  opposing  parties^  as 
in  divoroe  actions,  snits  by  the  wife  seeking  protection  against  the  hat- 
band, or  suits  in  eqnity  relating  to  the  wife's  separate  estate. 

T.  H.  Ruasell^  for  the  appellants. 
E.  P.  Arvine^  for  the  appellee. 

Bbabdsley,  J.  This  is  an  appeal  from  the  allowance  by 
the  commissioners  on  the  insolvent  estate  of  William  M.  Pem- 
berton,  assigned  in  trust  for  the  benefit  of  his  creditors,  of  the 
claim  of  his  wife,  Emily  A.  Pemberton.  The  appellants  are 
creditors  of  the  estate,  whose  claim  was  allowed  by  the  com- 
missioners. 

The  case  was  referred  by  the  superior  court  to  a  committee, 
from  whose  report  it  appears  that  said  William  M.  and  Emily 
A.  were  married  in  January,  1878,  she  then  having  a  large 
property,  which  she  had  inherited,  and  he  being  without 
property.  Between  the  first  day  of  February,  1878,  and  the 
twenty-sixth  day  of  May,  1886,  he  received  from  her  various 
sums  to  the  amount  of  about  thirty  thousand  dollars. 

Most  of  these  sums  were  advanced  by  her  upon  his  promise 
to  repay  the  same  with  interest.  The  others  were  the  proceeds 
of  her  real  estate  sold  by  his  advice  and  upon  his  promise  to 
invest  the  avails  to  better  advantage,  but  which  avails  he  ap- 
plied to  his  own  use.  The  committee  finds  that  all  the  testi- 
mony offered  by  the  appellee,  in  reference  to  the  character  of 
the  various  transactions  out  of  which  the  claim  of  the  appellee 
arose,  consisted  of  the  statements  of  Mrs.  Pemberton  as  a  wit- 
ness as  to  the  conversations  which  took  place  between  herself 
and  her  husband  in  the  absence  of  other  witnesses.  The  ap- 
pellant objected  to  the  testimony  of  Mrs.  Pemberton  to  such 
conversations,  upon  two  grounds:  1.  That  the  wife  cannot  in 
this  proceeding  testify  against  her  husband  or  his  estate  in 
reference  to  this  matter;  and  2.  That  her  testimony  was  a 
statement  of  confidential  communications  made  to  the  wife 
by  the  husband.  The  committee  admitted  the  evidence,  and 
the  appellants  remonstrated  upon  this  ground  against  the  ac- 
ceptance of  the  report  of  the  committee,  and  the  court  over- 
ruled the  remonstrance.  We  think  that  the  evidence  was 
clearly  admissible. 

Commissioners  on  insolvent  estates,  and  the  superior  court 
on  appeal  from  their  decisions,  act  both  as  courts  of  law  and 
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courts  of  equity:  CMina  v.  Tillou^s  Adm\  26  Conn.  861;  68 
Am.  Dec.  898.  Mr.  and  Mrs.  Pemberton  were  married  after 
the  statute  of  1877  went  into  effect.  That  statute  provides 
that  *^  in  all  marriages  hereafter  contracted,  neither  the  hus- 
band nor  wife  shall  acquire  by  force  of  the  marriage  any  right 
to  or  interest  in  any  property  held  by  the  other  before  mar- 
riage  The  wife  shall  have  power  to   make  contracts 

with  third  persons,  and  to  convey  to  them  her  real  or  personal 
estate,  in  the  same  manner  as  if  she  were  unmarried":  Gen. 
Stat.  1888,  sec.  2796. 

By  this  statute,  in  cases  provided  for  by  it,  all  the  property 
of  the  wife  owned  by  her  when  married  became  her  sole  and 
separate  estate.  Prior  to  its  adoption  the  wife  had,  in  equity, 
all  the  rights  ot  9k  feme  sole  in  respect  to  such  estate,  including 
the  right  to  make  any  contracts  in  relation  to  it  with  her  hus- 
band. 

In  CometocVa  Appeal^  55  Conn.  214,  this  court  says:  *^  That 
separate  estate  she  [the  wife]  can  dispose  of  as  she  pleases. 
She  may  put  it  into  his  [the  husband's]  hands  to  manage  as 
her  agent,  she  may  loan  it  to  him,  and  she  may  make  an  ab- 
solute gift  of  it  to  him."  The  statute,  which  is  particularly 
conversant  with  the  legal  rights  and  obligations  of  the  parties, 
while  it  provides  that  the  wife  may  contract  with  others,  is 
silent  as  to  her  capacity  to  contract  with  her  husband;  but  no 
intention  to  impair  her  prior  right  to  enter  into  such  contracts 
is  implied  by  such  silence.  The  statute  was  not  designed  to 
abridge  any  rights  of  property  which  the  wife  had  before  its 
enactment;  but  on  the  contrary,  its  object  was  to  invest  her 
with  the  complete  ownership  and  control  of  the  property 
which  she  had  when  married,  or  might  thereafter  acquire.  It 
may  well  be  that  the  legislature  deemed  it  wise  to  leave  con- 
tracts between  husband  and  wife  to  the  jurisdiction  of  courts 
of  equity. 

The  rule  of  the  common  law  that  the  wife  shall  not  testify 
against  the  husband  is  founded  upon  their  legal  unity  and  the 
policy  of  preventing  discord  between  them.  It  is  not  appli- 
cable to  actions  at  law  in  which  the  husband  and  wife  have 
conflicting  interests  and  are  opposing  parties,  as  petitions  for 
divorce  or  suits  by  the  wife  seeking  protection  against  the  hus- 
band, and  has  no  application  to  suits  in  equity  relating  to  the 
wife's  separate  estate. 

In  a  court  of  equity,  the  eiatiis  of  the  wife  in  respect  to  such 
estate  is  not  affected  by  her  marriage;  but  she  has  all  the 
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rights  of  9k  feme  soU:*  Butler  y.  BueUnghamj  5  Day,  601;  5  Am. 
Doc.  174;  Imlay  y.  Huntinfftonj  20  Conn.  173;  Leavitt  y.  fieimef 
21  Id.  8. 

A  claim  that,  while  the  wife  may  sue  her  husband,  and 
obtain  judgment  and  execution  against  him,  she  could  not 
testify  in  support  of  the  allegations  of  her  complaint,  because 
the  peace  of  the  family  might  thereby  be  disturbed,  would 
border  upon  absurdity. 

We  may  add  that  the  claim  that  the  privilege  of  the 
husband  was  violated  by  the  testimony  of  Mrs.  Pemberton, 
because  it  was  a  disclosure  of  private  and  confidential  com- 
munications made  by  him  to  her,  has  no  foundation  in  fact 
The  only  communications  by  her  husband,  testified  to  by  Mrs. 
Pemberton,  were  his  promises  and  representations  made  to  in- 
duce her,  and  which  did  in  fact  induce  her,  to  advance  to  him 
the  money  in  question.  They  were  presumably  made  to  evi- 
dence his  indebtedness  to  her,  and  constituted  bis  contract  for 
its  payment.  They  were  no  more  privileged  than  a  promis- 
sory, note  would  have  been  if  he  had  made  his  contract  in  that 
form. 

The  appellant  also  remonstrated  against  the  acceptance  of 
the  report  upon  the  ground  that  the  committee  permitted  a 
leading  question  to  be  put  to  a  witness,  and  upon  the  further 
ground  that  h^  refused  to  grant  an  adjournment  of  the  trial 
when  requested  to  do  so  by  the  appellant's  counsel.  These 
claims  have  not  been  pressed  in  argument,  and  so  obviously 
refer  to  a  mere  exercise  of  discretion  by  the  committee  as  not 
to  require  discussion. 

There  is  no  error  in  the  judgment  appealed  from. 


COMFVTHjrCT    OF    HuSBA^ID    OR    WiTX  A8  WlFNISB    ACUIKSr  TBI  OTBIEI 

Cham/mrliUn  T.  Pwpk^  23  N.  T.  S6;  SO  Am.  Doo.  266,  and  iMitaL 
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Bbown  and  Bbothbrs  v.  Bbown. 

[66  GoHNacncuT,  249.J 

BXBCUTORS  AND  ADMINISTRATOBfl  —  PRESENTATION  OT  ClAIM  AGAINST  ES- 
TATE. —  Where  the  president  of  a  corporation  is  executor  and  principal 
legatee  under  his  father's  will,  and  also  custodian  of  a  note  given  by  the 
latter  in  favor  of  such  corporation,  the  knowledge  and  possession  of  the 
note  as  president  of  the  coirporation  is  knowledge  and  possession  of  it  as 
executor,  so  that  no  formal  presentation  is  necessary  in  order  to  make 
the  note  a  valid  claim  against  the  estate;  and  it  makes  no  difference  that 
such  executor  kept  the  fact  that  he  was  custodian  of  the  note  secret  from 
the  corporation  until  after  the  time  for  presenting  claims  against  the 
estate  had  expired. 

Executors  and  Advinistrators — Aorxeuent  bt  Executors  Bindixo 
AGAINST  Estate.  — Where,  in  an  action  on  a  note  against  an  estate,  the 
executors  agree  in  writing  that  plaintiff  take  judgment  for  the  amount 
of  the  note,  with  certain  limitations  on  the  use  of  such  judgment,  this  is 
binding  against  the  estate,  as  an  admission,  and  admissible  in  evidence, 
that  the  note  had  been  properly  presented  against  the  estate,  and  also 
of  its  liability  upon  the  note  in  suit. 

J.  W.  Webster  and  S.  W.  Kellogg^  for  the  appellants. 
0.  E.  Ferry  and  J.  W.  Ailing^  for  the  appellees. 

Pare,  C.  J.  This  case  comes  before  us  on  an  appeal  from 
the  judgment  of  the  superior  court  in  denying  a  motion  to  set 
aside  a  nonsuit.  From  the  testimony  produced  by  the  plain- 
tiff on  the  trial,  and  which  is  spread  upon  the  record,  it  ap- 
pears that  Philo  Brown,  of  whose  will  the  defendants  are 
executors,  on  the  first  day  of  July,  1878,  made  his  note  for 
the  sum  of  one  hundred  and  twenty-five  thousand  dollars, 
payable  on  demand  to  Brown  and  Brothers,  the  plaintiff  cor- 
poration, with  interest,  and  left  it  with  William  H.  Brown, 
now  one  oi  his  executors,  who  was  then  the  president  of  the 
corporation.  No  question  is  made  as  to  the  consideration  of 
the  note,  and  the  history  of  the  transactions  out  of  which  it 
grew  and  the  circumstances  in  which  it  was  given  are  of  no 
importance  to  the  decision  of  the  case.  William  H.  Browu 
was  a  principal  legatee  under  the  will  of  Philo  Brown,  who 
was  his  father,  and  had,  therefore,  a  direct  interest  in  pre- 
venting a  presentation  of  the  note  against  the  estate.  Philo 
Brown  died  in  May,  1880,  a  little  less  than  two  years  after  the 
note  was  given,  and  up  to  that  time  William  H.  Brown  had 
kept  the  fact  that  he  had  received  the  note  from  the  knowl- 
edge of  the  other  directors  and  members  of  the  corporation, 
and  after  his  father's  death  he  kept  the  fact  secret  in  the 
same  manner  until  after  the  completion  of  the  settlement  of 
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his  estate  in  1884,  and,  of  course,  until  a  long  time  after  the 
period  limited  for  presenting  claims  against  the  estate  had 
expired,  which  was  in  December,  1880.  The  present  suit  was 
brought  upon  the  note  against  the  estate  on  the  tenth  day  of 
June,  1884,  which  was  less  than  four  months  after  the  exist- 
ence of  the  note  had  been  brought  to  the  knowledge  of  the  di- 
rectors of  the  corporation  other  than  William  H.  Brown. 

The  first  question  that  presents  itself  in  the  case  is,  whether 
the  claim  was  legally  presented  against  the  estate  of  Philo 
Brown.  It  is  clear  that  the  mere  fraud  of  William  H.  Brown 
in  concealing  the  existence  of  the  note  and  in  keeping  it  back 
from  a  former  and  regular  presentation  against  the  estate 
cannot  help  the  plaintiff  corporation.  Every  corporation 
must  bear  the  fraud  of  its  own  agents.  But  we  think  it 
clear  that,  as  William  H.  Brown  was  one  of  the  executors  of 
Philo  Brown's  will,  his  knowledge  and  possession  of  the  note 
as  president  of  the  corporation  were  his  knowledge  and  pos- 
session of  it  as  executor.  As  he  was  acting  in  both  capacities, 
he  had  that  knowledge  and  possession  in  both  capacities. 

It  has  been  long  scittled  by  our  decisions  and  practice,  that 
a  formal  presentation  of  a  claim  to  an  executor  or  adminis- 
trator is  not  necessary:  Hammett  v.  Starkweather,  47  Conn. 
439.  The  language  of  our  statute  has  been,  through  all  our 
revisions,  that  the  creditor  "shall  exhibit  his  claim."  He 
must  in  some  way  bring  it  to  the  knowledge  of  the  executor. 
It  need  not  be  done  in  writing.  It  is  not  enough  that  the  ex- 
ecutor has  in  some  casual  or  outside  way  learned  of  the  exist- 
ence of  the  debt.  He  may  perhaps  have  found  some  entry 
with  regard  to  it  among  the  papers  of  the  deceased,  or  may 
have  heard  it  spoken  of  in  the  street.  It  must  be  brought  to 
his  knowledge  by  some  action  of  the  claimant,  or  in  his  be- 
half, that  the  claim  is  held  against  the  estate.  Here  William 
II.  Brown,  as  president,  had  full  knowledge  of  the  existence 
of  the  claim  and  of  his  duty  to  present  it  against  the  estate. 
But  there  was  no  reason  why  he  should  go  through  the  form  of 
giving  himself  notice  of  it;  that  notice  in  his  other  capacity 
he  had  already.  There  was  no  need  of  his  making  an  oral 
declaration  in  one  capacity  to  himself  in  the  other.  The 
speaker  and  listener  would  have  been  the  same  person. 

In  I%07nas  v.  Chaviberlain,  39  Ohio  St.  112,  it  is  held  that 
where  the  same  person  was  administrator  of  both  the  credi- 
tor and  the  debtor  estate,  no  formal  presentation  of  a  claim  of 
the  former  estate  against  the  latter  was  necessary,  but  that 
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his  poesession  of  the  evidence  of  the  claim  as  administrator  of 
the  former  estate  was  a  possession  of  it  as  administrator  of  the 
latter,  and  that  the  law  would  infer  a  presentation  of  it. 

Wc  have  no  hesitation  in  deciding  that  the  claim  was 
legally  exhibited  to  the  executor  within  the  time  limited  for  the 
presentation  of  claims. 

The  question  whether  the  suit  was  brought  within  four 
months  after  notice  of  the  rejection  of  the  claim  by  the  ex- 
ecutors, is  one  that  does  not  arise  in  the  case  as  it  stands. 
It  is  wholly  matter  of  defense,  and  one  that  constituted  no 
part  of  the  plaintiffs'  case.  We  do  not  think  it  proper,  at  this 
stage  of  the  case,  to  give  the  question  any  consideration. 

The  questions  made,  with  regard  to  the  rulings  of  the  court 
in  excluding  evidence  offered  by  the  plaintiffs,  do  not  properly 
arise  upon  the  question  of  setting  aside  the  nonsuit.  If  evi- 
dence had  been  admitted  that  should  have  been  excluded,  it 
would  be  necessary  that  the  ruling  of  the  court  should  be  vin- 
dicated if  we  were  to  hold  that  the  plaintiffs  had  made  out  a 
prima  fcieie  case.  But  if  their  case  is  made  out  without  the 
excluded  evidence,  the  erroneous  ruling  has  been  so  far  harm- 
less and  may  be  laid  out  of  the  case. 

There  is,  however,  one  question  of  evidence  of  some  impor- 
tance that  will  arise  upon  the  further  trial  of  the  case,  and 
which,  as  the  counsel  have  argued  it,  we  will  express  an 
opinion  upon. 

While  the  present  suit  was  pending,  on  the  7th  of  August, 
1884,  the  following  paper  was  executed  by  William  H.  Brown, 
in  his  individual  capacity,  and  as  executor  and  trustee,  and 
by  Hiram  Van  Dusen,  his  co-executor  and  trustee,  and  de- 
livered to  Brown  and  Brothers,  the  plaintiffs:  — 

*'  In  consideration  of  a  discharge  to  be  executed  by  Brown 
and  Brothers,  of  Waterbury,  Connecticut,  releasing  and  dis- 
charging William  Henry  Brown  and  the  estate  of  Philo 
Brown,  deceased,  from  all  claims  and  demands,  except  a  note 
of  one  hundred  and  twenty-five  thousand  dollars  now  in  suit 
against  the  executors  of  said  estate,  we,  William  Henry 
Brown,  individually  and  as  executor  and  trustee,  and  Hiram 
Van  Dusen,  executor  and  trustee  of  the  estate  of  Philo  Brown, 
do  hereby  promise  and  agree  to  and  with  said  Brown  and 
Brothers  that  said  Brown  and  Brothers  may  acquire  and  se- 
cure whatever  interest  they  can  in  the  homestead  of  said 
deceased  by  judgment  on  said  note  now  in  suit;  provided  that 
said  Brown  and  Brothers  shall  not  disturb  the  widow  of  said 
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Philo  Brown  in  the  occupancy  of  said  homestead  during  bcr 
life  upon  or  by  means  of  said  claim  of  one  hundred  and 
twenty-five  thousand  dollars;  and  we  further  agree  that  said 
company  may  enforce  any  lien  which  they  may  have  for  said 
indebtedness  on  all  stock  of  said  estate  in  said  company;  and 
I,  William  Henry  Brown,  hereby  agree  to  transfer  to  the  order 
of  Brown  and  Brothers,  or  to  such  person  as  they  shall  direct, 
my  interest  in  all  stock  of  the  company  in  which  I  have  an 
interest;  provided  that  this  agreement  and  any  transfers  made 
in  pursuance  thereof  are  not  in  any  way  to  affect  or  prejudice 
the  rights,  if  any,  of  the  said  widow,  or  of  Mrs.  Cornelia  A. 
Buel,  or  either  of  them,  under  their  denial  of  said  lien. 
''  Dated  this  seventh  day  of  August,  1884. 

**  Wm.  Henby  Bbown.  [l.  s.] 

"  Wm.  Henby  Bbown,  [l.  b.] 

''As  Executor  and  Trustee. 
^  HiBAM  Van  Dusen,  [l.  s.] 

''As  Executor  and  Trustee.'' 

This  document  the  plaintiffs  offered  in  evidence,  and  the 
court  excluded  it.  The  ground  of  the  exclusion  does  not 
appear  from  the  report  of  the  evidence.  We  think  it  should 
have  been  received.  The  paper  is  signed  by  both  executors, 
BO  that  no  question  arises  as  to  the  power  of  one  executor  to 
make  an  agreement  binding  on  the  other.  And  it  not  only 
treats  the  note  in  question  as  in  suit  without  suggesting  an 
objection  to  it  (an  admission  that  it  had  been  properly  pre- 
sented), but  consents  that  the  plaintiffs  may  take  a  judgment 
in  the  suit  for  the  amount  of  the  note,  with  only  this  limita- 
tion upon  the  use  of  the  judgment,  that  the  widow  shall  not 
be  disturbed  in  her  life  occupancy  of  the  homestead,  and  that 
certain  rights,  if  any,  of  the  widow  and  Mrs.  Buel  in  the  stock 
of  Brown  and  Brothers  held  by  the  estate  shall  not  be  preju- 
diced. This  limitation  does  not  enter  into  the  judgment.  It 
is  only  the  personal  agreement  of  Brown  and  Brothers  that 
they  will  not  use  the  judgment  after  it  is  obtained  adversely 
to  these  specified  interests.  It  is  an  admission  of  the  liability 
of  the  estate  upon  the  note  in  suit 

But  it  is  contended  that  an  executor  or  administrator  has 
no  power  to  bind  an  estate  by  his  admissions;  and  in  support 
of  this  claim,  the  case  of  Rhodes  v.  Seymour^  36  Conn.  1,  de- 
cided in  1869,  and  some  of  the  earlier  decisions  of  this  court, 
are  cited.  It  is  not  necessary  for  us  to  controvert  the  rule 
that  seems  to  be  established  by  these  decisions  as  the  law  of 
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this  jstate,  though  different  from  the  law  of  some  of  our  sister 
states,  that  a  mere  admission  by  an  executor  or  administrator 
of  some  fact  affecting  the  liability  of  the  estate  is  not  evidence 
against  the  estate.  We  have  here  something  more  than  nn 
admission.  It  is  an  agreement,  by  the  executors  as  defend- 
ants in  the  present  suit,  made  while  the  suit  was  pending, 
and  with  regard  to  the  claim  in  suit.  It  is  difficult  to  see 
why  such  an  agreement,  upon  a  valid  consideration,  should 
not  be  binding  and  sustained  by  the  court;  much  more  why 
it  should  not  be  admissible.  The  defendants  had  full  power 
by  a  demurrer  to  admit  the  facts  alleged;  and  in  any  case,  an 
executor  could  allow  a  default  to  be  taken,  and  have  the  case 
heard  in  damages.  An  executor  or  administrator  can,  in  the 
exercise  of  his  judgment,  pay  a  debt  proved  against  the 
estate.  If  he  may  pay  the  debt,  it  is  difficult  to  see  why,  when 
«uit  is  brpught,  he  may  not  agree  that  judgment  may  be  taken. 
Such  a  view  is  amply  sustained  by  the  authorities:  Emerson 
V.  Thompion,  16  Mass.  429;  Hill  v.  Buebninater^  5  Pick.  391; 
Fatmce  v.  CTmy,  21  Id.  245;  FhiUipa  v.  County  of  MiddUsez^ 
127  Mass.  262;  Eclert  v.  TripUUy  48  Ind.  174;  17  Am.  Rep. 
735;  Church  v.  Howard^  79  N.  Y.  415,  418;  LawBon  v.  PoweU, 
81  Oa.  681;  79  Am.  Dec  296. 

We  think  the  document  should  have  been  received  in  evi- 
dence. 

There  is  error  in  the  judgment  oomplained  of,  and  it  is 
reversed.  

PowBB  OF  BzBOOTOB  TO  Bdu)  Estatb  by  his  declarations,  admissions,  or 
promiseat  Law9fm  v.  PoweU,  81  Ck.  681;  79  Am.  Deo.  290. 
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Evn»BNCB— Bbolarations.— In  Aotion  to  Rkoovsr  Progekds  or  8ali 
of  a  bond  olaimed  to  have  been  plaoed  in  defendant's  hands,  but  which 
bond  defendant  claims  plaintiff  never  had,  and  that  the  whole  story  is  a 
labrioation  of  recent  origin,  plaintiff  may  prove,  for  the  purpose  of  show- 
ing  that  she  was  the  owner  of  such  bonds  long  before  the  present  action 
was  commenced,  that  on  delivering  a  package  to  a  friend,  she  told  her 
to  keep  it  in  a  safe  place;  that  it  contained  snch  bonds;  also  that,  four 
years  before,  she  stated  to  a  witness  that  she  owned  such  bonds;  and 
such  declarations  are  admissible^  notwithstanding  the  abeenoe  of  defend- 
ant when  they  were  made. 
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WiTNvss  MAT  Always  Retrisb  bis  Mskobt  ntou  a  Mbmorandum, 
when  he'doM  in  fact  testify  from  hie  memory  thne  refreehed;  end  it  is 
no  objection  to  the  memorendnm  that  it  wee  written  by  the  witness! 
son,  in  his  presence  and  at  his  dictation*  for  it  is  the  memorandnm  of  iLe 
witness,  and  not  that  of  the  son. 

W.  L.  Benneiiy  for  the  appellant 
C  S.  HanUlUmj  for  the  appellee. 

Park,  C.  J.  On  the  trial  of  this  case  in  the  court  below  the 
plaintifif  offered  evidence  to  prove,  and  claimed  to  have  proved, 
Ihat  in  the  spring  of  1884  she  put  $1,060  into  the  hands  of  the 
defendant  for  him  to  purchase  for  her  a  first-mortgage  bond  of 
$1,000  of  the  Metropolitan  Elevated  Railroad  Company;  that 
ho  purchased  the  bond  and  delivered  it  to  her.  and  that  she 
afterwards  returned  it  to  him  for  safe-keeping;  that  in  April, 
1885,  she  purchased  a  house  in  the  city  of  New  Haven,  and 
was  under  the  necessity  of  selling  the  bond  to  raise  a  part  of 
the  purchase-money,  and  that  she  requested  the  defendant  to 
sell  it  for  her;  that  he  advised  her  not  to  sell,  as  the  bonds  of 
the  company  were  rising;  in  value,  but  to  get  a  loan  and  pledge 
the  bond  as  collateral;  that  the  defendant  did  this  for  her,  and 
brought  her  1892.75,  which  she  paid  on  her  purchase;  that  in 
July,  1885,  the  defendant  sold  the  bond  for  $1,077.50,  without 
the  July  coupon  of  $30,  and  that  he  has  ever  since  refused, 
though  often  requested,  to  pay  the  balance  of  the  money  left 
in  his  hands. 

The  defendant  denied  all  the  claims  of  the  plaintiff  as  to 
the  purchase  and  sale  of  the  bond,  and  as  to  the  delivery  to 
him  of  any  money  for  such  a  purpose,  and  claimed  that  her 
entire  story  was  a  fabrication. 

The  plaintiff,  for  the  purpose  of  helping  out  her  case,  offered 
evidence  to  prove  that  this  bond  was  one  of  four  which  she 
had  owned,  and  which  had  been  purchased  for  her  by  the  de- 
fendant, the  other  three  having  been  purchased  in  the  year 
1879;  that  at  that  time  she  put  into  the  defendant's  hands 
$3,160  for  the  purchase  of  those  three  bonds,  all  of  which  were 
of  the  same  character  and  amount  as  the  one  first  referred  to, 
and  that  he  purchased  and  delivered  them  to  her;  that  she 
put  them  in  a  tin  case  which  he  furnished  her  for  the  purpose, 
and  which  she  kept  in  her  sleeping  apartment;  that  in  De- 
cember, 1883,  a  fire  took  place  in  the  house  in  the  night,  and 
that  she  fled  to  the  house  of  Mrs.  Lyon,  a  neighbor;  that  the 
fire  was  soon  extinguished,  and  that  she  returned  and  found 
the  bonds  had  not  been  injured,  and  that  she  took  them  to  the 
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house  of  Mrs.  Lyon,  and  delivered  the  tin  case  containing  them 
CO  Lena  Lyon,  the  daughter  of  Mrs.  Lyon.  The  defendant 
denied  all  knowledge  of  or  connection  with  any  such  bonds  on 
his  part,  and  it  thus  became  a  question  bearing  materially 
upon  the  whole  case  whether  the  plaintiff  ever  had  any  such 
bonds  and  any  such  dealings  with  the  defendant  with  regard 
to  them,  or  whether  her  whole  story  was  a  fabrication. 

When  the  plaintiff  had  stated  that  she  had  thus  delivered 
the  package  to  Miss  Lyon  for  safe-keeping,  she  was  asked  by 
her  counsel,  ^'What  did  you  ask  her  to  do  with  it?"  to  which 
she  replied,  "I  asked  her  to  keep  it  safely."  Her  counsel 
then  asked  her,  ''What  direction  did  you  give  her  in  regard 
to  keeping  it?"  to  which  she  answered,  ''I  asked  her  to  put 
it  in  a  safe  place  for  me;  for  they  .were  my  bonds." 

To  both  of  these  questions  and  the  answers  the  defendant 
objected,  and  especially  to  her  declaration  in  the  last  answer 
that  they  were  her  bonds.  The  court  admitted  the  evidence, 
and  this  raises  the  first  question  in  the  case. 

We  think  the  court  committed  no  error  in  this  ruling. 
The  evidence  was  offered  to  show  that  the  plaintiff's  conduct, 
long  before  any  controversy  had  arisen  with  regard  to  the 
matter,  was  in  entire  keeping  with  the  possession  of  the  bonds 
to  which  she  had  testified.  There  was  nothing  in  the  appear- 
ance of  the  package  tending  to  show  that  it  contained  the 
bonds,  or  anything  of  value,  while  her  conduct  and  speech  were 
a  natural  indication  that  it  did  contain  valuable  bonds.  If,  as 
she  claims,  it  contained  the  bonds  in  question,  it  would  have 
been  very  remarkable  and  contrary  to  human  experience  if 
she  had  not  informed  Miss  Lyon  of  its  value,  and  of  the  im- 
portance of  keeping  it  safely,  while  if  the  package  contained 
nothing  of  value,  no  adequate  motive  can  be  conceived  for  her 
caution  with  regard  to  its  safe-keeping,  or  her  statement  as  to 
its  containing  her  bonds.  Indeed,  no  adequate  motive  can  be 
conceived  for  her  getting  it  from  the  place  where  she  had  kept 
it,  and  bringing  it  to  Mrs.  Lyon's  house.  If  it  had  appeared 
that  she  had  delivered  it  to  Miss  Lyon  without  any  sugges- 
tion of  its  value  or  of  its  containing  her  bonds,  the  fact  would 
have  been  at  once  seized  upon  by  the  opposing  counsel  as 
showing  that  the  package  contained  nothing  of  value,  and 
that  her  whole  testimony  with  regard  to  it  was  false. 

The  plaintiff's  remark  that  the  package  contained  her 
bonds  was  admissible  rather  as  an  act  than  as  a  statement, 
and  wholly  on  the  ground,  as  we  have  before  remarked,  that 
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h  was  a  natural  act.  If  it  were  to  be  taken  as  a  statement, 
its  value  might  depend  upon  her  veracity;  but  if  regarded  as 
an  act,  the  question  of  veracity  does  not  arise.  The  question 
was,  whether  she  had  those  bonds.  Her  conduct  before  any 
controversy  arose  becomes  an  important  indication  of  the 
real  fact.  Thus,  suppose  she  had  hired  a  drawer  in  a  safe- 
deposit  vault,  and  had  placed  a  package  in  it,  there  being  no 
pretense  that  she  had  any  other  bonds  than  these,  her  con- 
duct, even  if  no  word  had  been  spoken,  would  be  admissible 
in  evidence  as  strengthening  the  probability  that  she  had  the 
bonds.  Now,  if  in  hiring  the  drawer  she  had  remarked  that 
she  wanted  it  to  keep  some  railroad  bonds  in,  the  remark 
would  be  admissible  as  a  part  of  her  conduct  in  the  matter, 
not  as  a  declaration  purporting  to  be  truthful,  but  as  a  natural 
act  in  the  circumstances.  It  would  be  of  the  same  precise 
nature  as  the  act  of  hiring  the  drawer  without  any  declaration 
as  to  the  use  to  be  made  of  it.  Just  so,  if  she  had  put  the 
bonds  in  her  tax-list,  no  controversy  having  then  arisen,  that 
fact  would  operate  in  her  favor,  but  only  as  a  natural  act  on 
her  part,  not  as  a  declaration  independent  of  the  act. 

This  view  of  the  matter  disposes  of  the  objection  made  by 
the  defendant's  counsel  that  he  was  not  present  to  hear  what 
was  said.  There  was  clearly  no  more  necessity  that  the  de- 
fendant should  have  been  present  and  have  heard  her  remark 
than  it  would  have  been  in  the  case  supposed  that  he  should 
have  been  present  and  seen  her  hire  the  drawer  in  the  safe- 
deposit  vault.  Neither  act  had  any  relation  to  him.  The 
principle  upon  which  declarations  made  by  a  party  to  a  con- 
troversy are  admissible  when  made  in  the  presence  of  the 
other  party,  and  inadmissible  otherwise,  is,  that  when  heard 
by  him  he  has  the  opportunity  to  contradict  them,  and  his 
failure  to  do  so  is  equivalent  to  an  admission  of  the  truth  of 
the  statement  of  his  adversary.  But  here  there  was  nothing 
which  be  had  at  the  time  any  interest  in  denying,  while,  re- 
garding the  whole  as  simply  constituting  an  act  on  the  part  of 
the  plaintiff,  it  was  not  a  matter  calling  for  admission  or  deniaL 

There  is  another  ground  upon  which  this  evidence  became 
pertinent  and  admissible.  The  defendant  claimed  that  the 
suit  was  fraudulently  brought  to  extort  money  from  him,  and 
that  the  plaintiff's  story  was  not  only  an  entire  fabrication,  but 
was  one  of  recent  origin.  Of  course  it  was  admissible  on  her 
part  to  show  that  it  was  not  of  recent  origin,  and  nothing  was 
more  pertinent  than  this  evidence  upon  that  matter. 
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But  the  plaintiff  further,  for  the  purpose  of  showing  that  her 
claim  to  the  ownership  of  the  bonds  was  not  of  recent  origin, 
•offered  one  Charles  H.  Card  as  a  witness,  who  testified  that 
c\bout  four  years  before  the  trial,  and  before  any  controversy 
with  regard  to  the  matter  had  arisen,  she  stated  to  him  that 
w*he  had  some  Elevated  Bailroad  Company  bonds.  This  evi- 
dence the  court  received,  against  the  objection  of  the  defend- 
ant's counsel. 

There  was  no  error  in  this  ruling.  The  question  was,  AVhen 
did  the  plaintiff  first  claim  to  own  the  bonds?  The  fact  could 
not  be  proved  otherwise  than  by  her  declarations.  The  de- 
fendant claimed  that  she  had  never  pretended  to  own  them 
till  recently.  This  could  be  met  only  by  showing  that  she  had 
claimed  to  own  them  at  an  earlier  time,  and  the  fact  that  she 
had  made  the  claim  four  years  before  became  one  of  increased 
weight  in  her  favor  in  meeting  the  claim  of  the  defendant. 
And  it  is  of  no  consequence  here,  As  in  the  case  we  have  be- 
fore considered,  that  tiie  defendant  was  not  present  when  the 
statement  was  made. 

The  counsel  for  the  defendant  cross-examined  the  plaintiff 
with  regard  to  the  sources  from  which  she  derived  the  money 
which  she  claimed  to  have  invested  in  the  bonds,  and  she 
stated  in  reply  to  his  questions  that  she  carried  on  the  business 
of  a  milliner  and  dress-maker  in  the  city  of  New  Haven,  and 
that  her  customers  were  of  the  wealthy  class,  who  paid  her 
good  prices  for  her  work.  On  her  redirect  examination  she 
was  asked  to  state  the  names  of  her  customers.  In  doing  so 
she  used  a  memorandum  for  the  purpose  of  refreshing  her 
recollection,  which  was  written  by  her  son  at  her  dictation. 
The  defendant's  counsel  objected  to  any  use  of  the  memoran- 
dum, but  the  court  admitted  it. 

There  was  no  error  in  this  ruling.  A  witness  may  always 
refresh  his  memory  by  referring  to  a  memorandum,  where  he 
does  in  fact  testify  from  his  memory  thus  refreshed.  It  is  no 
objection  to  the  memorandum  here  that  the  names  were  writ- 
ten by  her  son,  for  he  did  it  in  her  presence  and  upon  her  dic- 
tation, so  that  it  was  her  memorandum,  and  not  his. 

There  is  no  error  in  the  judgment  appealed  from. 


DiCLABATIOHB    OF    FaBTT    TO    StTTT,    WBXN    ADMTSaniLl    HI    EVIDXNCI: 

Btaekman  ▼.  SUOe,   24  Tex.  App.  394;  6  Am.  8t.  Rep.  S94,  and  note  896| 
•ompare  Clever  v.  HUbeny,  116  Fa.  St.  431. 
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WmiBssEs  now  Far  mat  Rsnunn  Mbxoby  ntoai  Memokandum  not 
Mabs  by  TEBMazLTES:  Hill  ▼.  8tai€t  17  Wis.  675;  86  Am.  Deo.  736;  note 
to  State  V.  Bacon,  08  Id.  632.  Bat  memonmda  prepared  by  attorneys  of 
witness  several  months  after  the  occurrence  of  facts  testified  to  are  not  ad- 
missible to  refresh  witness's  memory:  SdwyUr  NaL  Batik  r.  Bollong,  24  Neb. 
825. 


Bradley  v.  Bailey. 

[56  GONHBCnCUT,  874.] 

Tbna:cct  roR  Life— EifBLEMXNTS. — If  tenant  for  life  sows  the  land,  bat 
dies  before  the  crop  matures,  his  executor  is  entitled  to  the  emblements 
or  profits  of  such  crop;  and  this  right  cannot  be  defeated  by  evidence  of 
the  condition  of  the  tenant's  health  at  the  time  of  planting  the  land,  or 
by  his  or  his  lessee's  declarations  imputing  belief,  however  well  founded, 
or  knowledge,  if  possible,  that  the  tenant's  life  would  not  coatinne  until 
the  maturity  of  the  crop. 

Temamcy  for  Life — Embleueih^  —  Right  of  executor  of  tenant  for  life 
to  the  crop  planted  by  the  latter  during  his  lifetime  does  not  depend 
upon  whether  the  land  was  cultivated  in  a  husband-like  manner,  or  the 
crop  planted  in  the  customary  way. 

L,  Harrison  and  E.  Zachery  for  the  appellant. 
E.  P.  Arvine  and  O.  A.  TyUr^  for  the  appellee. 

Beardsley,  J.  This  is  a  complaint  in  trespass,  in  which 
the  defendants  appeal  from  an  adverse  judgment  in  the  court 
of  common  pleas. 

The  material  allegations  of  the  complaint  are,  that  one 
John  B.  Bailey  was  tenant  for  life  of  a  certain  tract  of  land, 
of  which  the  defendant  George  R.  Bailey  was  tenant  for  life 
in  remainder;  that  John  B.  Bailey,  in  the  month  of  April, 
1885,  leased  the  tract  to  the  plaintiff  for  the  term  of  three 
years;  that  the  plaintiff  sowed  a  portion  of  the  tract  with 
winter  rye  on  the  18th  of  September,  1885;  and  that  John  B. 
Bailey  died  on  the  20th  of  September,  1885,  and  that  George 
B.  Bailey,  and  the  other  defendant  by  his  direction,  in  the 
month  of  June  following,  plowed  in  and  destroyed  the  crop  of 
rye  then  maturing.  The  truth  of  these  allegations  of  the  com- 
plaint was  admitted  upon  the  trial,  except  that  the  defendant 
claimed  that  the  rye  was  sown  on  the  nineteenth  instead  of 
the  eighteenth  day  of  September,  1885,  which,  however,  is  im- 
material. 

The  only  question  which  we  are  called  upon  to  consider 
arose  under  the  issue  formed  by  the  plaintiff's  traverse  of  the 
second  answer  to  the  complaint,  the  material  part  of  which  is 
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as  follows:  ''The  defendants  say  that  if  the  plaintiff  did  any- 
thing upon  said  premises  on  September  18  or  19,  1885,  he  did 
the  same  with  full  knowledge  that  said  John  B.  Bailey  was 
then  dying;  that  if  he  did  anything,  it  was  nothing  more 
than  to  harrow  the  soil  in  a  hasty  and  superficial  manner 
immediately  after  he  had  dug  his  crop  of  potatoes  from  the 
same,  and  to  scatter  a  few  seeds  upon  the  same,  without  hav- 
ing first  plowed  and  manured  the  same,  as  is  customary  and 
proper  with  the  farmers  in  this  state,  and  at  an  untimely  sea- 
son of  the  year,  and  without  laying  the  same  down  to  grass, 
as  is  customary  and  proper;  all  of  said  acts  of  the  plaintifi* 
being  for  the  purpose  of  defrauding  said  George  R.  Bailey  in 
his  use  of  and  right  to  said  land  after  the  death  of  said  John 
B.  Bailey." 

Upon  the  trial  of  this  case  to  the  jury,  the  plaintifi*,  in  reply 
to  inquiries  made  by  the  defendants  upon  cross-examination, 
described  the  manner  in  which  he  prepared  the  ground  for 
the  crop.  The  defendant  afterward  asked  Iiis  own  witness 
this  question:  ''What  is  the  customary  way  of  sowing  rye,  and 
preparing  the  ground  for  it?"  The  court  excluded  this  ques- 
tion, upon  the  objection  of  the  plaintiff  that  there  was  no 
established  custom,  and  that  it  was  immaterial.  The  defend- 
ants claimed  the  testimony  to  show  that  the  land  was  not  pre- 
pared in  the  customary  way,  as  a  part  of  the  alleged  defense. 
This  ruling  of  the  court  is  assigned  for  error. 

In  support  of  the  allegation  in  the  answer  that  the  plaintiff 
knew  that  John  B.  Bailey,  the  tenant  for  life,  was  dying  when  he 
sowed  the  crop,  the  defendants  called  Dr.  Webb,  the  physician 
who  attended  him  during  the  month  of  September,  1885,  and 
who,  after  describing  his  symptoms,  testified  that  for  the  last 
week  or  more  of  his  life  he  was  gradually  failing  every  day, 
growing  weaker  and  nearer  to  his  end  every  day,  and  that  this 
was  apparent  to  every  one  who  had  common  sense. 

It  was  admitted  that  at  the  time  of  his  death,  and  for  sev- 
eral months  before,  he  resided  with  the  plaintiff. 

The  defendants  then  offered  several  witnesses  to  testify, — 
one,  that  Bailey  appeared  to  be  dying  on  the  16th  and  17th 
of  September,  when  the  plaintiff  was  present;  another,  that 
the  plaintiff's  attention  was  called  by  him  to  Bailey's  con- 
dition on  the  18th  of  September,  1885;  another,  that  the  plain- 
tiff had  said  on  the  18th  and  19th  of  September  that  Bailey 
could  not  live  through  the  night;  and  another,  that  the  plain- 
tiff had  said  a  few  days  before  Bailey's  death  that  he  was 
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very  low.  All  of  this  evidence,  except  the  testimony  of  Dr. 
Webb,  was  objected  to  by  the  plaintiff  and  excluded.  The 
plaintiff,  against  the  objection  of  the  defendants,  was  permit* 
ted  to  testify,  in  contradiction  of  Dr.  Webb,  that  the  doctor 
had  told  him,  as  late  as  the  last  week  of  Bailey's  life,  that 
*'  he  might  live  for  quite  a  long  time;  that  he  might  get  out  of 
it  and  live  for  a  year  or  two,  and  perhaps  longer,  and  might 
not  live  so  long  as  that." 

The  court  charged  the  jury  on  this  point  as  follows:  "The 
question,  then,  is.  Did  the  plaintiff  know  for  a  certainty  that 
his  lessor,  the  tenant  for  life  of  the  estate,  would  die  before 
he  could  mature  that  crop  ?  If  we  find  that  there  was  any 
uncertainty  in  regard  to  the  duration  of  the  life  of  Mr.  Bailey, 
you  must  find  for  the  plaintiff.  If  you  find  that  the  time  of 
his  death  was  so  certain  that  he  (Bradley)  had  no  doubt  in 
regard  to  it,  then  your  verdict  should  be  for  the  defendants." 

The  several  rulings  of  the  court,  and  the  charge  to  the  jury 
referred  to,  are  assigned  for  error.  Wo  do  not  think  that 
either  of  them  afford  the  defendants  any  ground  of  exception. 
On  the  contrary,  we  think  that  the  charge  was  too  favorable 
to  the  claim  of  the  defendants.  It  was  adapted  to  the  issue 
between  the  parties,  and  would  perhaps  have  been  unobjection- 
able if  that  issue  had  been  a  material  one;  but  the  issue  was 
an  immaterial 'one,  and  the  plaintiff  would  have  been  entitled 
to  judgment  upon  the  conceded  facts  if  it  had  been  found  in 
favor  of  the  defendants. 

If  it  were  possible  for  the  plaintiff  to  have  had  absolute 
knowledge  beforehand  of  the  time  of  Mr.  Bailey's  death,  and 
he  had  known  that  it  would  occur  before  the  maturity  of  the 
crop  which  he  was  planting,  his  right  to  it  would  not  be 
thereby  defeated. 

In  Coke  on  Littleton,  page  55  b,  note  1,  the  law  is  thus 
stated:  "  So,  therefore,  if  tenant  for  life  soweth  the  ground  and 
dieth,  his  executors  shall  have  the  corn,  for  that  his  estate  was 
uncertain  and  determined  by  the  act  of  God;  and  the  same 
law  is  of  the  lessee  for  years  of  the  tenant  for  life."  Blackstone 
says  (2  Com.  122):  "Therefore  if  a  tenant  for  his  own  life 
BOWS  the  land  and  dies  before  harvest,  his  executors  shall  have 
the  emblements  or  profits  of  the  crop;  for  the  estate  was  de- 
termined by  the  act  of  God,  and  it  is  a  maxim  of  the  law  that, 
Acivs  Dei  nemini  fadt  injuriam.^*  We  are  referred  to  no  case 
in  which  the  exception  claimed  by  the  defendants  has  been 
made  to  this  rule  during  the  centuries  of  its  existence. 
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To  hold  that  this  right  may  be  defeated  after  the  tenant's 
death,  by  evidence  of  his  condition  of  health,  or  by  his  decla* 
rations  or  those  of  his  lessee  imputing  a  belief,  however  well 
founded,  or  knowledge,  if  such  knowledge  be  possible,  that  his 
life  would  not  continue  until  harvest-time,  would  in  many 
cases  subvert  an  important  object  of  the  rule,  the  encourage- 
ment of  husbandry,  and  open  a  fruitful  source  of  unseemly 
litigation.  A  tenant  in  failing  health,  especially  if  he  had  ex- 
pressed a  belief  that  his  end  was  near,  would  naturally  hesi- 
tate to  put  in  crops  which  might  be  successfully  claimed  by 
his  successor  in  title,  or  in  respect  to  which  his  estate  might 
become  involved  in  litigation. 

The  question  asked  by  the  defendants  of  a  witness  as  to  the 
customary  mode  of  sowing  rye  and  preparing  the  ground  for 
it,  was  properly  excluded.  We  have  shown  that  the  plaintiff 
had  a  right  to  sow  the  rye  for  his  own  use,  and  it  was  a  mat- 
ter of  no  consequence  to  the  remainderman  how  he  did  it. 
Nor  did  his  right  to  the  crop  depend  upon  his  cultivating  the 
land  according  to  the  rules  of  good  husbandry.  If  it  was 
done  in  an  unhusband-like  manner  and  in  such  a  way  that  the 
crop  would  be  an  inconsiderable  one,  it  would  be  wholly  his 
own  loss.  The  fact  of  his  hurried  and  imperfect  mode  of  sow- 
ing the  land  may  have  been  of  pertinence  to  the  question 
whether  he  was  in  reality  sowing  rye  or  only  pretending  to  do 
BO.  But  it  was  not  offered  for  this  purpose,  but  to  show  that 
he  was  acting  in  the  belief  that  the  tenant  for  life  would  die 
in  a  few  days.  But  as  we  have  already  shown,  this  belief  was 
of  no  importance.  His  right  did  not  depend  upon  the  con- 
dition of  the  tenant  for  life.  And  he  would  have  no  interest 
in  putting  any  labor  on  the  land  as  a  matter  of  mere  pretense, 
as  he  would  only  lose  his  labor  by  so  doing. 

There  is  no  error  in  the  judgment  appealed  from. 


Bmblsmxhts  Pass  to  Exxcutor  upon  death  of  life  tenant,  if  not  devieeds 
Brodthaw  y.  EUis,  2  Dev.  &  B.  20;  32  Am.  Dec.  686,  and  note  689;  Dennei 
r,  Hopkimton,  66  Me.  350;  18  Am.  Kep.  2^;  note  to  Miles  r.  Jli/ei,'64  Am. 
Dec  360;  note  to  DameU  ▼.  Brwon,  69  Id.  612. 
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Keeleb  V.  Stead. 

r66  CoKKXcncuT,  60L] 

JuDOMKNT  BT  DfaQUALinBD  JusTiox  VoiD.  —  Where  plaintiff's  attorney, 
who  fills  up  and  signs  the  writ  in  the  action^  oocupies  the  same  office 
with  the  justice  who  renders  the  judgment,  the  latter  is  void,  as  such 
justice  is  disqualified  to  act  under  the  act  of  Connecticut  of  1875,  chapter 
27,  section  1,  providing  that  no  justice  shall  try  any  civil  action  which 
shall  be  Urought,  or  in  which  the  writ  or  declaration  shall  have  been 
filled  up  by  his  partner,  or  by  any  one  occupying  the  same  office  or 
apartment  with  him.  This  statute  is  not  affected  by  the  statute  of  1882, 
Connecticut  General  Statutes,  section  672,  which  re-enacted  and  repealed 
an  earlier  statute  relating  to  the  same  subject,  but  which  did  not  ex- 
pressly or  impliedly  repeal  the  act  of  1875. 

JusncK  or  PKacx  — Waivsr  or  DisguALincATiOK.  — Connecticut  General 
Statutes,  section  676,  provides  that  the  disqualification  of  a  justice  to 
act  in  a  case  before  him  may  be  removed  by  consent  of  the  psrties  in 
writing  given  in  court,  and  this  mode  must  be  strictly  followed,  as  no 
other  will  remove  the  disqualification.  It  cannot  be  removed  or  waived 
by  procooding  to  trial  with  knowledge  of  its  existence,  because  the  trial 
of  the  case,  and  judgment  by  the  justice,  are  from  want  of  power  to  ad 
without  legal  effect,  and  void. 

/.  B.  Hurlbuity  for  the  appellant. 
J.  A,  Oray,  for  the  appellee. 

Beaudslev,  J.  This  is  a  writ  of  error  from  the  judgment 
of  a  justice  of  the  peace,  appealed  to  this  court  from  the  court 
of  common  pleas. 

The  plaintiff  alleges  in  his  complaint  that  the  defendant  in 
error,  on  the  sixth  day  of  October,  1886,  recovered  judgment 
against  him  in  a  civil  action  tried  before  a  justice  of  the  peace, 
and  that  such  judgment  is  erroneous,  because  the  plaintiff's 
attorney,  who  filled  up  and  signed  the  writ  in  the  action,  then 
occupied  the  same  office  with  the  justice  who  rendered  the 
judgment.  The  record  of  the  proceedings  before  the  justice  is 
made  a  part  of  the  complaint,  by  which  it  appears  that  the 
|)artics  proceeded  to  trial  before  the  justice,  the  defendant, 
now  plaintiff  in  error,  making  no  claim  that  the  justice  was 
disqualified  to  try  and  decide  the  cause. 

The  defendant  in  error  demurred  to  the  complaint,  and  the 
court  rendered  judgment  sustaining  the  demurrer. 

It  is  admitted  that  the  magistrate  who  filled  up  and  signed 
the  writ  occupied  the  same  office  with  the  justice  before  whom 
the  case  was  tried.  Was  the  justice  thereby  disqualified? 
and  if  so,  did  the  defendant,  now  plaintiff  in  error,  waive  the 
disqualification,  in  legal  effect,  by  proceeding  to  trial  before 
him?    These  are  the  questions  in  the  case. 
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The  plaintiff  in  error  claims  that  the  justice  was  disquali* 
fied  by  the  following  statute:  ^'No  one  shall  act  as  justice  of 
the  peace  in  the  trial  of  any  civil  action  which  shall  have 
been  broughty  or  in  which  the  writ  or  declaration  shall  have 
been  filled  up,  by  his  partner,  or  by  any  one  occupying  the 
same  office  or  apartment  with  him":  Acts  of  1875,  c.  37, 
sec.  1. 

The  defendant  in  error  claims  that  this  statute  was  not  in 
force  when  the  suit  before  the  justice  was  brought  and  tried, 
but  had  been  repealed.  To  understand  this  claim,  it  is  neces- 
sary  to  refer  to  an  earlier  statute,  which  provided  that  "  no 
judge  or  justice  of  the  peace  shall  act  as  such  in  any  civil 
action  in  which  he  or  his  partner,  clerk  or  student,  shall  have 
drawn  or  filled  up  the  writ  or  declaration,  nor  in  any  criminal 
matter."  This  act  was  passed  in  1846  (Acts  of  1846,  c.  9), 
and  is  to  be  found  in  the  Revision  of  1875,  page  60,  section  4. 

An  act  passed  in  1882  re-enacted  the  provisions  of  this  stat- 
ute, and  added  to  the  words  "partner,  clerk,  or  student," 
contained  in  it,  the  further  words  "son,  £Btther,  brother,  father- 
in-law,  brother-in-law,  and  son-in-law,"  and  concluded  by  ex- 
pressly repealing  the  act  of  1846:  Acts  of  1882,  c.  16.  The 
defendant  in  error  claims  that  it  also  impliedly  repealed  the 
statute  of  1875,  upon  which  the  plaintiff  in  error  relies. 

The  act  of  1876  specifies  a  distinct  ground  of  disqualifica- 
tion applying  to  civil  actions  only.  There  is  no  appearance 
of  inconsistency  between  it  and  the  act  of  1882,  nor  do  we 
discover  any  foundation  for  the  claim  that  the  act  of  1882 
was  intended  as  a  revision  of  the  whole  subject  to  which  it 
relates,  and  a  substitute  for  all  the  acts  concerning  it.  The 
fiEict  that  the  legislature,  while  repealing  the  earlier  statute  to 
which  we  have  referred,  did  not  repeal  the  act  of  1875,  shows 
that  they  designed  that  it  should  remain  in  force. 

In  1887  an  act  was  passed  containing  the  provisions  of  the 
two  acts  of  1875  and  1882:  Acts  of  1887,  c.  50.  The  defend- 
ant in  error  claims  that  it  appears  from  this  enactment  that 
the  legislature  regarded  the  act  of  1875  as  having  been  before 
repealed.  A  sufficient  explanation  of  this  legislation  is,  that 
it  was  intended  to  embody  in  one  statute  the  germane  pro- 
visions of  the  two  acts.  The  defendant  says  that  the  provision 
of  the  act  of  1875  was  not  contained  in  the  report  of  Uie  revis- 
ing committee  to  the  legislature  of  1887,  and  claims,  as  we 
understand  him,  that  the  legislature  recognized  the  propriety 
of  that  omission  in  adopting  their  report.    But  the  report  was 
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not  to  go  into  effect  until  after  it  had  been  revised  and  cor- 
rected. Before  it  had  been  referred  back  to  the  committee  for 
that  purpose,  the  act  of  1887,  to  which  we  have  just  referred, 
was  passed,  not  improbably  to  remedy  the  omission  in  the 
report  of  the  committee. 

We  conclude  that  the  justice  was  disqualified  to  act  in  the 
case  in  question.  This  being  so,  the  judgment  rendered  by 
him  was  void,  unless  the  plaintiff  in  error  in  legal  effect 
waived  the  disqualification. 

The  defendant  claims  that  he  did  so  by  proceeding  to  trial, 
presumably  with  knowledge  of  the  disqualification  of  the  jus- 
tice, da  he  has  not  alleged  or  proved  that  he  was  ignorant 
of  it. 

But  as  the  justice  was  disqualified  to  act  in  the  case,  his 
action  could  have  no  legal  validity  or  effect.  Although  it  is 
a  case  of  want  of  power  to  act,  and  not  strictly  one  of  want  of 
jurisdiction,  yet  the  result  in  both  cases  must  be  the  same; 
the  judgment  must  be  void.  And  as  in  the  case  of  want  of 
jurisdiction  there  can  be  no  waiver  of  the  defect,  and  juris- 
diction cannot  be  conferred  even  by  the  agreement  of  the 
parties,  so  here  a  waiver  can  have  no  effect,  and  an  agreement 
of  the  parties  could  have  none  if  it  were  not  for  a  statute  exr 
pressly  providing  for  that  mode  of  removing  the  disqualifica- 
Uon.  That  statute  provides  that  "when  any  justice  of  the 
peace  shall  be  disqualified  to  act  in  any  proceeding  before  him, 
he  may  act  by  consent  of  the  parties  in  writing  given  thereto 
in  court":  Gren.  Stats.,  sec.  676. 

This  mode  having  been  thus  provided  must  be  followed  if 
the  parties  desire  to  remove  the  disqualification;  while  a  mere 
waiver  of  all  objection  to  the  disqualification  by  the  conduct 
of  one  of  the  parties,  or  in  any  other  mode,  can  have  no  effect 
whatever. 

It  is  with  regret  that  we  feel  ourselves  compelled  to  come  to 
this  result.  We  should  be  glad  to  hold  that  the  plaintiff  in 
error  is  estopped  by  his  conduct  from  claiming  that  the  justice 
was  disqualified  to  act.  But  in  our  view  of  the  law  we  cannot 
give  this  effect  to  his  conduct.  The  legislature  alone  can  fur- 
nish a  remedy  for  the  evil,  for  such  we  regard  it. 

The  judgment  of  the  court  of  common  pleas  was  erroneous, 
and  is  reversed. 

Carpenter,  J.,  was  of  opinion  that  the  acting  of  the  justice 
onder  the  disqualification  was  an  irregularity  that  could  be 
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waived,  and  was  not  absolutely  void;  and  that  the  conduct  of 
the  plaintiff  in  error  in  going  to  trial  before  him  with  knowl- 
edge of  the  disqualification  was  a  waiver  of  objection  to  it, 
and  that  he  was  estopped  from  setting  it  up  in  the  present 
case,  

Jnsnoi's  JuDGMSHT  HUBT  Show  that  Btaintory  reqniremants  have  been 
oomplied  with;  otherwiM  it  it  Toid:  Bfoeh  t.  Bd^ord,  1  Dong.  (Mich.)  199; 
40  Am.  Deo.  4B»  and  note;  Ltvifr.  Shmmim,  6  Azk.  182;  42  Am.  Dec  690. 

JusQMKST  ST  DnQUiLiinED  JusQS  OB  JuBKioi!  Koto  to  Mcta  ▼.  Julian, 
84  Am.  Deo.  I2&-128. 

Waxvxb  of  DiaQUALTFicmoH  nr  Judqs  ok  JusnoB:  Mo»e$  v,  Julian,  45 
N.  H.  62;  84  Am.  Deo.  114,  and  note  130.  But  in  abeenoe  of  statatory  pro- 
yirion,  it  has  been  held  that  oonaent  of  partieo  cannot  confer  jurisdiction  as 
to  the  snbjeot-matfeer  of  an  action:  Si^arda  t.  Lake  Shore  etc  R*y  Co.,  124 
lU.  610;  tlumgh  where  a  ooort  has  Jurisdiction  of  the  subject-matter,  con- 
sent of  parties  wiU  confer  jurisdiction  of  the  persons:  OrimmeU  v.  Askew,  48 
Ark.  161.  In  North  Carolina,  while  consent  of  parties  cannot  give  jurisdic- 
tion ordinarily,  where  the  complaint  fails  to  show  jurisdiction  as  to  person 
and  subject-matter,  yet  if  the  court  would  otherwise  really  have  such  juris- 
diotiaiiy  oonsent  of  the  parties  may  authcriae  an  amendment  whereby  such 
Jurisdiction  Is  made  to  appear  in  tiie  oomplaint:  CharloUe  Pkmng  MitU  t. 
UcNMk,  99  K.  0.  SIX 
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[134  ILUKOII,  17.] 

Xo  Waulaitt  ▲  Comrxonov  fob  iNoniro  ob  PBOonmro  a  Pbuwr  to 
CkiiacTr  Pibjubt,  under  seotioii  228  of  the  Illmois  Criminal  Code,  it  muti 
appear  that  the  aoeneed  urged  siich  person  to  give  false  testimony,  know* 
ing  that  he  as  well  as  himself  was  aware  of  its  falsity,  sinoe  the  person 
so  niged  oonld  not  be  guilty  of  perjury  unless  he  himself  knew  suoh  pro- 
posed testimony  would  be  false;  if  he  believed  it  to  be  true,  the  crims 
oontemplated  by  the  provisions  of  section  228  does  not  exist. 

To  CoHSTiTUTB  TEX  Cbimx  OV  Pbbiubt,  there  must  be  a  willful,  corrupt^ 
and  blse  swearing  or  afifirming;  the  testimony  must  be  material  to  the 
issue  or  point  in  question;  the  witness  must  know  the  statements  so  mads 
by  him  to  be  false,  and  they  must  be  given  with  the  intent  to  mislead 
the  court  or  Jury. 

E.  D.  Sweeney^  for  the  plaintiff  in  error. 

George  HwfU^  attorney-general^  for  the  state. 

Magbudeb,  J.  Plaintiff  in  error  was  indicted  by  the  grand 
Jury  of  Rock  Island  County  at  the  September  term,  1886,  of 
the  circuit  court  of  that  county,  for  endeavoring  to  incite  and 
procure  one  Margaretha  Fluegel  to  commit  perjury.  The  case 
was  tried  at  the  following  January  term,  and  the  plaintiff  in 
error  was  found  guilty  by  the  jury.  His  term  of  imprison- 
ment was  fixed  at  two  and  a  half  years  in  the  penitentiary, 
and  sentence  was  passed  against  him  in  accordance  with  the 
verdict. 

On  the  twenty-sixth  day  of  June,  1885,  Gtoorge  H.  Maish 
commenced  an  attachment  suit  in  the  circuit  court  of  Scott 
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County,  in  the  state  of  Iowa,  against  Henry  Fluegel,  alleging 
an  indebtedness  due  from  Fluegel  of  $4,018.89,  and  that  he 
was  a  non-resident  of  Iowa.  The  attachment  writ  was  levied 
upon  a  farm  in  Scott  County,  Iowa,  called  the  Wapsie  farm. 
This  attachment  suit  was  afterwards  tried  before  a  jury  in 
December,  1886,  and  a  verdict  was  rendered  in  favor  of  Flue- 
gel and  against  Maish,  and  in  March,  1886,  a  new  trial  was 
refused,  and  judgment  entered  on  the  verdict. 

On  the  same  day  on  which  the  attachment  proceeding  was 
begun,  a  petition  was  filed  in  said  Scott  County  circuit  court, 
in  Iowa,  on  the  equity  side  thereof,  against  Henry  Fluegel  and 
plaintifiT  in  error,  William  L.  Coyne,  setting  up  the  attachment 
proceeding  and  the  levy  upon  the  Wapsie  farm,  and  alleging 
that  the  Wapsie  farm  was  in  truth  and  in  fact  the  property  of 
Henry  Fluegel;  that  on  December  8,  1884,  Fluegel  had  made 
a  deed  of  the  farm  to  Coyne  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  creditors,  which  deed  was  recorded 
on  the  day  of  its  date  in  Scott  County,  Iowa;  that  there  was 
no  valid  consideration  for  the  deed,  and  that  Fluegel  made  it 
with  the  intent  to  place  his  property  beyond  the  reach  of  his 
creditors;  that  Coyne  held  the  land  in  trust  for  Fluegel,  and 
for  the  purpose  of  helping  the  latter  to  defraud  his  creditors, 
and  that  they  were  about  to  make  sale  of  it,  etc.  The  petition 
prays  for  an  injunction  against  the  sale,  and  that  the  deed  be 
set  aside  and  canceled,  and  the  land  subjected  to  the  payment 
of  the  debt  of  Maish.  On  October  21, 1885,  Coyne  and  Flue- 
gel filed  a  demurrer  to  the  petition,  which  demurrer  does  not 
appear  to  have  ever  been  disposed  of. 

The  deed  of  the  Wapsie  farm,  which  Henry  Fluegel  and 
Margaretha  Fluegel,  his  wife,  made  to  the  plaintiff  in  error  on 
December  8, 1884,  recites  that  it  is  made  subject  to  a  mortgage 
of  two  thousand  six  hundred  dollars,  held  by  one  Quinn,  the 
payment  of  which  plaintiff  in  error  assumes.  It  is  claimed 
by  plaintiff  in  error  that  he  purchased  the  Wapsie  farm  of 
Henry  Fluegel  in  good  faith,  and  paid  him  therefor  by  deed- 
ing to  his  wife,  at  his  request,  a  house  and  lot  on  Eighteenth 
Street,  in  the  city  of  Rock  Island,  at  three  thousand  seven 
hundred  dollars,  by  surrendering  a  note  against  him  for  five 
hundred  dollars,  and  a  claim  against  him  of  two  hundred  dol- 
lars for  services  rendered,  and  by  assuming  the  mortgage  for 
two  thousand  six  hundred  dollars. 

A  deed,  dated  December  8,  1884,  was  made  by  Coyne  to 
Margaretha  Fluegel,  and  is  introduced  in  evidence.    This  deed 
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recites  that  it  is  made  for  a  consideration  of  three  thousand 
dollars  and  subject  to  a  mortgage  of  seven  hundred  dollars 
held  by  one  Eve  McEinstry,  the  payment  of  which  is  not 
assumed  by  Margaretha  Fluegel,  the  grantee  in  the  deed. 

Plaintiff  in  error  was  indicted  and  tried  and  convicted  upon 
a  charge  of  endeavoring  in  BocI^  Island  County,  Illinois,  to 
incite  and  procure  Margaretha  Fluegel  to  appear  as  a  witness 
on  the  trial  in  Scott  County,  Iowa,  of  the  said  equity  cause  of 
Maiah  v.  FUugel  and  Coyne^  or  on  the  taking  of  proof  in  said 
cause  on  behalf  of  her  husband  and  Coyne,  and  to  swear  that 
the  conveyance  of  the  Wapsie  farm  by  her  husband  to  Coyne 
was  a  '^  right  trade,"  that  is  to  say,  a  valid  and  Jxmafide  trans- 
fer, and  that  Coyne  gave  to  her  husband  for  the  farm  the  note 
for  five  hundred  dollars,  the  claim  for  two  hundred  dollars,  and 
the  house  and  lot  on  Eighteenth  Street,  valued  at  three  thou- 
sand dollars,  and  assumed  the  mortgages  for  two  thousand  six 
hundred  dollars  and  seven  hundred  dollars. 

The  indictment  charges  that  the  deed  of  the  Wapsie  him 
was  made  by  Fluegel  without  consideration  and  to  hinder  and 
de&aud  creditors,  and  was  not  a  good  and  valid  trade,  and 
that  the  conveyance  of  the  house  and  lot  by  Coyne  to  Fluegel 
was  not  made  for  the  consideration  of  three  thousand  seven 
hundred  dollars,  but  was  merely  a  conveyance  in  trust,  and 
that  Fluegel  did  not  owe  either  the  five  hundred  dollars  or  the 
two  hundred  dollars,  and  that  Coyne  did  not  assume  the  pay- 
ment of  the  two  thousand  six  hundred  dollars,  etc.,  and  that 
all  these  facts  were  well  known  to  the  said  Coyne,  etc. 

The  prosecution  in  this  case  was  conducted  mainly  by  the 
attorneys  of  Maish  rather  than  by  the  prosecuting  attorney  of 
Rock  Island  County.  It  may  have  been  perfectly  right  afid 
proper  for  the  district  attorney  to  call  in  other  counsel  to  assist 
him,  but  an  examination  of  the  record  makes  upon  our  minds 
the  decided  impression  that  a  criminal  proceeding  has  been 
resorted  to  to  force  the  collection  of  a  civil  debt.  Maish  was 
trying  to  subject  the  Wapsie  farm  in  Iowa  to  the  payment  of 
a  debt  of  $4,013.89,  which  he  claimed  to  be  due  to  him  from 
Fluegel;  and  in  order  to  do  this,  he  was  obliged  to  show  that 
the  farm  belonged  to  Fluegel,  and  not  to  Coyne.  His  success 
in  this  direction  would  certainly  be  much  easier  with  Coyne 
in  the  penitentiary  and  his  character  as  a  witness  broken 
down. 

On  the  trial  in  the  court  below,  two  issues  were  presented  to 
the  jurj .    The  first  issue  was  as  to  the  truth  or  falsity  of  the 
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alleged  facts,  which  Coyne  is  charged  with  having  endeavored 
to  incite  Mrs.  Fluegel  to  swear  to.  In  other  words,  was  tho 
deed  of  the  farm  from  Fluegel  to  Coyne  a  bona  fide  sale? 
or  was  it  fraudulent  and  without  consideration?  Upon  both 
sides  of  this  question  there  was  introduced  a  large  mass  of 
testimony,  both  documentary  and  oraL  Coyne  swore  that  he 
bought  the  farm  in  good  faith  and  paid  the  consideration 
already  stated;  Fluegel  and  his  wife  swore  that  the  deed  made 
by  them  was  without  consideration.  It  is  proven  beyond  ques- 
tion, that  after  he  received  his  deed,  Coyne  went  into  posses- 
|^>n  of  the  Iowa  fEurm  and  rented  it  and  collected  the  rents, 
and  it  is  also  proven  beyond  question,  that  after  Mrs.  Fluegel 
received  her  deed  of  the  house  and  lot,  she  and  her  husband 
went  into  possession  and  lived  in  the  house  and  made  repairs 
and  changes  in  it,  and  rented  a  part  of  it  to  other  parties. 
Evidence,  properly  introducible  in  a  chancery  proceeding  to 
set  aside  a  deed,  was  presented  before  the  jury  to  substantiate 
a  criminal  charge,  and  owing  to  the  complicated  nature  of  such 
evidence,  a  careful  study  of  it  will  leave  upon  the  candid  mind 
a  serious  doubt  as  to  whether  the  real  truth  of  the  matter  lies 
with  one  party  or  the  other. 

The  second  issue  presented  before  the  jury  was,  whether  or 
not  the  plaintiff  in  error  endeavored  to  incite  and  procure  Mrs, 
Fluegel  to  testify  to  the  matters  already  referred  to.  The  wit* 
nesses  as  to  the  endeavor  to  so  incite  and  procure  Mrs.  Fluegel 
to  swear  to  falsehoods  were  Mrs.  Fluegel  herself,  her  husband| 
Henry  Fluegel,  and  her  husband's  brother,  Michael  Fluegel, 
all  of  whom  are  contradicted  by  plaintiff  in  error.  Henry 
Fluegel  had  the  strongest  motives  of  interest  to  sustain  the 
prosecution  against  Coyne.  As  a  result  of  the  success  of  that 
prosecution  he  might  get  rid  of  his  debt  to  Maish,  and  of  other 
debts  for  which  he  had  confessed  judgments.  His  testimony 
bears  such  ear-marks  as  justify  the  greatest  caution  in  its  ac- 
ceptance. He  not  only  admits  that  he  was  party  to  an  out- 
rageous scheme  to  defraud  his  creditors,  but  he  confesses  that 
he  agreed  to  swear  to  a  lie,  and  wrote  down  false  statements  in 
German,  for  the  purpose  of  having  them  learned  by  his  own 
wife,  that  she  might  swear  to  them. 

Henry,  Margaretha,  and  Michael  Fluegel  swear  that  Coyno 
came  into  their  store  one  day  in  August  or  September,  1885, 
and  taking  a  seat  upon  the  counter,  told  Mrs.  FlTiegel  that 
when  the  trial  should  come  off  in  Iowa  she  must  swear  that 
the  sale  of  the  Wapsie  farm  by  her  husband  was  bonafide^  and 
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to  the  other  matters  above  mentioned.  Henry  claims  to  have 
been  present  and  heard  what  Coyne  said  to  his  wife;  Michael, 
a  German,  who  admits  that  he  does  not  understand  English 
very  well,  claims  to  have  been  in  an  adjoining  room,  and  to 
have  heard  what  Coyne  said  through  the  partition.  As  we 
understand  the  evidence,  the  incitement  charged  in  the  indict- 
ment consists  solely  and  exclusively  of  what  Coyne  said  to 
Mrs.  Fluegel  upon  the  particular  occasion  here  referred  to. 
She  herself  swears  that  only  upon  this  one  occasion  did  Coyne 
tell  her  what  she  must  testify  to. 

The  third  instruction  given  on  behalf  of  the  people  was  a% 
follows:  — 

'^  8.  The  court  instructs  the  juiy  that  the  material  allega- 
tions of  the  indictment  in  this  case  are:  1.  That  there  was  a 
bill  in  equity,  filed  in  the  district  court  of  Scott  County,  Iowa, 
wherein  George  H.  Maish  was  complainant,  and  the  defendant 
and  Henry  Fluegel  were  defendants,  in  which  it  was  substan- 
tially charged  that  Fluegel  was  the  real  owner  of  the  Wapeie 
farm,  and  that  Coyne  had  the  same  in  trust  and  for  the  use 
of  Fluegel.  2.  Did  the  defendant,  in  the  county  of  Rock 
Island  and  state  of  Illinois,  attempt  to  incite  or  procure  the 
witness  Margaretha  Fluegel  to  testify  that  the  trade  of  said 
Fluegel  to  Coyne  was  a  right  trade;  that  Coyne  gave  the 
Eighteenth  Street  property  at  three  thousand  dollars,  and 
Fluegel  assumed  the  seven-hundred-dollar  mortgage  on  said 
Eighteenth  Street  property,  and  that  Coyne  assumed  the  two* 
thousand-six-hundred-dollar  mortgage  on  the  Wapsie  farm, 
and  that  Fluegel  owed  Coyne  five  hundred  dollars  on  a  note 
and  two  hundred  dollars  for  services,  and  that  said  proposed 
testimony  was  material  to  said  bill  in  equity,  and  was  false? 
And  if  the  jury  believe,  from  the  evidence,  these  propositions 
are  proved  beyond  a  reasonable  doubt,  then  the  jury  should 
find  the  defendant  guilty." 

Even  if  the  jury  had  found  that  the  propositions  stated  in 
the  third  instruction  were  proven  beyond  a  reasonable  doubt, 
the  plaintiff  in  error  may  not  have  been  guilty  of  endeavoring 
"to  incite  or  procure"  Mrs.  Fluegel  "to commit  perjury." 
Section  228. of  the  Criminal  Code  of  this  state  provides  that 
"  whoever  endeavors  to  incite  or  procure  any  other  person  to 
commit  pegury,  though  no  perjury  is  committed,  shall  be  im- 
prisoned," etc.:  Hurd's  Rev.  Stats.,  c.  88.  The  crime  which 
the  prisoner  was  accused  of  endeaving  to  incite  another  person 
to  commit  was  perjury.     Section  225  of  our  Criminal  Code 
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thus  defines  perjury:  ^^  Every  person  having  taken  a  lawful 
oath  or  made  affirmation  in  any  judicial  proceeding,  or  in  any 
other  matter  where  by  law  an  oath  or  affirmation  is  required, 
who  shall  swear  or  affirm  willfully,  corruptly,  and  falsely  in  a 
matter  material  to  the  issue  or  point  in  question,  ....  shall 
be  deemed  guilty  of  peijury,"  etc. 

To  commit  perjury,  a  person  must  '*  willfully,  corruptly, 
and  falsely "  swear  or  affirm.  The  false  assertion  made  by 
the  witness  under  oath  must  be  known  to  such  witness  to  be 
false,  and  must  be  intended  by  him  or  her  to  mislead  the 
court  or  jury:  2  Wharton's  Crim.  Law,  9th  ed.,  sec.  1244. 

The  third  instruction  is  erroneous,  because  it  leaves  out  of 
view  the  element  of  corrupt  intent  on  the  part  of  the  person 
incited.  It  in  no  way  intimates  that  Mrs.  Fluegel  knew  that 
what  she  was  asked  to  swear  to  was  false.  The  deed  to  her 
of  the  house  and  lot  and  the  deed  to  Coyne  of  the  farm  were 
both  absolute  deeds  upon  their  faces.  The  evidence  tends  to 
show  that  her  own  husband  concurred  in  the  statements  made 
to  her  by  Coyne  as  to  what  she  was  to  say  on  the  witness-stand. 
If  she  believed  that  what  she  was  asked  to  testify  to  was  true 
and  did  not  know  of  its  alleged  falsity,  then  she  would  not 
have  been  guilty  of  perjury  if  she  had  sworn  to  it:  2  Wharton's 
Crim.  Law,  sees.  1245, 1246. 

If  plaintifi*  in  error  was  trying  to  persuade  Mrs,  Fluegel 
that  certain  alleged  facts  were  true,  and  to  swear  to  them  be- 
cause of  her  belief  that  they  were  true,  he  was  not  endeavor- 
ing to  incite  her  to  commit  perjury  even  though  he  knew  that 
the  testimony  he  wanted  her  to  give  was  false.  It  must  ap- 
pear that  he  was  urging  her  to  give  false  testimony,  knowing 
that  she,  as  well  as  himself,  was  aware  of  its  falsity.  ^'Though 
a  party  who  is  charged  with  subornation  of  perjury  knew  that 
the  testimony  of  a  witness  whom  he  called  would  be  false,  yet 
if  he  did  not  know  that  the  witness  would  willfully  testify  to 
a  fact  knowing  it  to  be  false,  he  cannot  be  convicted  of  the 
crime  charged":  2  Wharton's  Crim.  Law,  sec.  1329. 

An  instruction  similar  to  the  one  now  under  consideration 
was,  for  the  reason  here  indicated,  decided  to  be  erroneous  by 
the  supreme  court  of  Massachusetts  in  Commonwealth  v.  Doug- 
IcM,  5  Met.  241;  United  StaUs  v.  Dennee^  3  Wood,  89;  StewaH 
V.  StaU,  22  Ohio  St.  477. 

The  fifth  instruction  given  for  the  people  was  erroneous  for 
the  same  reason  here  urged  against  the  third,  and  neither  of 
them  was  cured  by  any  instruction  that  was  given.    The  fifth 
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of  defendant's  refused  instructions  embodied  the  idea  of  guilty 
intent  on  the  part  of  Mrs.  Flucgel,  and  should  have  been  given. 

As  already  stated,  the  judicial  proceeding  in  which  the  tes- 
iimony  of  Mrs.  Fluegel  was  to  have  been  given  was  pending  in 
the  state  of  Iowa.  The  point  is  made  and  elaborately  argued 
by  counsel  for  the  defense  that  a  person  in  this  state  cannot 
be  punished  in  a  court  of  this  state  for  inciting  another  person, 
also  in  this  state,  to  commit  perjury  in  a  proceeding  pending 
in  another  state.  It  is  claimed  that  our  statute  upon  this 
subject  contemplates  perjury  committed  in  proceedings  or 
matters  pending  in  this  state,  and  not  in  a  foreign  jurisdic- 
tion. We  do  not  deem  it  necessary  to  discuss  this  question, 
and  pass  no  opinion  upon  it 

The  indictment  in  this  case  charges  that  perjury  was  a 
crime  punishable  by  the  laws  of  Iowa,  and  that  the  false  swear- 
ing which  the  defendant  is  accused  of  having  endeavored  to 
incite  would  have  constituted  perjury  under  the  laws  of  Iowa. 
It  is  also  averred  in  the  indictment  that  the  false  testimony 
in  question  could  have  been  given  under  the  laws  of  Iowa,  or 
in  other  words,  that  Mrs.  Fluegel  would  have  been  a  compe* 
tent  witness  for  her  husband  in  Iowa,  though  she  could  not 
have  testified  for  him  if  the  proceeding  above  described  had 
been  pending  in  Illinois. 

The  laws  of  Iowa  were  introduced  in  evidence.  We  have 
examined  the  definition  of  peijury  as  contained  in  the  code  of 
that  state,  and  find  it  to  be  substantially  the  same  as  the  defi- 
nition given  in  ou^  own  statute.  Therefore,  if  it  be  admitted 
that  plaintiff  in  error  can  be  punished  for  endeavoring  to  pro- 
cure the  commission  of  perjury  in  a  suit  pending  in  another 
state,  the  third  and  fifth  instructions,  considered  with  refer- 
ence to  the  Iowa  definition  of  perjury,  as  well  as  when  con- 
sidered with  reference  to  the  Illinois  definition  thereof,  are 
erroneous  in  the  respect  already  pointed  out 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded.  

What  Oonbtitutes  Pibjust,  Obhiballt:  See  the  extended  note  to 
Seate  y.  Skupe^  85  Am.  Deo.  488-501. 

Sttbobnatiok  ov  Pbbjubt,  Gbioeballt:  See  the  note  to  8taU  ▼.  Sh^pe, 
86  Am.  Dea  600,  601.  Where  defendants  proonred  a  person  to  make  an 
affidavit,  not  knowing  that  the  affiant  was  of  nnsonnd  mind,  and  believing 
that  she  understood,  assented  to^  and  swore  to  the  affidaviti  th^  wire  held 
not  oriminally  liable:  Peopk  v.  Brcwn^  74  CaL  906. 
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To  Rbootxe  in  SjidMiaT,  Isoal  Txtls  injsr  bs  Showv  in  plaintiff;  mert 
equitable  title  is  not  soffioiflnt.  Where  the  plaintiff  seeks  to  reoorer 
lands,  the  title  whereof  he  ekums  in  fee-simple,  he  is  bound  to  show  in 
himself  a  legal,  as  oontradistingiiished  from  an  eqnitable,  title. 

MoKTOAOX.— Tkb  Tkuc  ** AwiTfliffMEMT "  does  not,  like  the  term  "deed" 
or  "  specialty,"  signify  an  instmment  under  seaL 

MoBTOAOX — Instbuxbzvt  uvdxb  Skal.  — A  Writtbn  Assionmxnt  founded 
upon  a  Taluable  oonsidertttiosi  is  as  aTailable  as  an  instmment  under  seal, 
to  pass  assignee  the  equitable  title  to  land;  but  an  instmment  inter  partet, 
in  order  to  pass  the  legal  title  to  real  property,  must  be  under  seaL 

SjaonosT — Bslatiys  Lxqal  ani>  Equitabli  Rights  of  Absionu  ov 
Non  ANB  MoBTOAQi.  — Mortgage  is  not  assignable  at  Uw  by  mere  in« 
dorsement^  as  in  esse  of  commercial  paper,  so  as  to  pass  the  legal  title 
In  the  instament  or  clothe  the  assignee  with  the  immunity  of  an  inno- 
cent holder,  except  under  certain  circumstances;  but  where  one  by  vir- 
tue of  an  assignment  becomes  the  equitable  owner  d  the  note  and  mort- 
gsge^  he  may  thereby  obtain  such  an  interest  or  equity  in  the  land  as  te 
entitle  him  to  have  it  sold  in  satisfaction  of  the  debt. 

Tn  MOKTOAOBB  VAT  MADITADr    EjSOTlCKHT   AS   WSLL    BSFORB    A8  AFTXB 

DsTAtn/r,  unless  there  is  an  express  provision  that  the  mortgagor  should 
retain  possession  till  de&ult  in  payment,  since  by  the  execution  of  the 
mortgage  the  entire  legal  estate  passes  to  the  mortgagee.  This  is  the 
view  taken  by  the  common-law  courts  of  England,  and  which  has  oU 
tained,  with  certain  limitations,  in  most  of  the  states  of  the  Union,  in- 
cluding Illinois,  in  which  the  common-law  system  prevails. 

TiTU  Of  MOBTQAOXB  —  GONTBrAHOB  OF  LaND  WITHOUT  ASSIONXKMT  OF  THB 

Debt.  — The  doctrine  would  seem  to  be  fundamental  that  if  c!DemUJtui$ 
having  the  legal  title  to  land  intentionally  delivers  to  another  a  deed 
therefor  containing  apt  words  of  conveyance,  the  titie  at  law  at  least 
will  pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee  will 
hold  it,  or  to  what  extent  he  will  be  able  to  enforce  it,  wUl  depend  upon 
circamstances.  If  the  mortgagee  ccmveys  the  land  without  assigning 
tlie  debt  to  the  grantee,  the  latter  holds  the  legal  titie  as  trustee  for 
the  hofeder  of  the  mortgage  debt,  though  the  interest  which  passes  is  ol 
no  appreciable  value  to  the  grantee. 
SjBorMBNT.  —  Thb  Ebtatb  and  Imtebbst  of  thb  Mobtgaobb  hat  bb  Gov- 

VBTXD  BT  BbED,  ALTHOUGH  IK  FOBH  OF  AK  ASSIGNICBNT,  to  the  holder 

of  the  indebtedness,  or  even  to  a  third  party;  such  an  assignee,  if  owner 
of  the  mortgage  indebtedness,  might  no  doubt  maintain  ejectment  in  hie 
own  name  for  his  own  use;  or  the  action  might  be  brought  in  his  own 
name  for  the  use  of  a  third  party  owning  the  indebtedness. 

BVIDEBCB.  —  OUTBTABBniO    TnUB  OF  MORTGAGBB    0A9N0T    BB    ShOWK    TO 

Dbixat  AonoH  nr  Ejecimbiit  brought  by  mortgagor. 
Tezlb  of  Mobtgaobb  m  Fib  is  in  Katubb  of  Basb  ob  Dbtbbminablb 
Fbb.    The  term  of  its  existence  is  measured  by  the  mortgage  debt; 
when  that  is  paid  ofi^  or  becomes  barred  by  the  statute  of  limitations,  the 
mortgagee's  title  is  extinguished  by  operation  of  law. 

OWBBB  OF  LbGAL  TiTLB  HAT  NOT  MAINTAIN  EjBOTMBNT  UNBEB  AlL  Cdi- 

ODK8TANOS8.  —  This  is  particularly  so  in  respect  to  a  mortgage  titie; 
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therefore  ejectment  would  not  lie  against  a  third  party  who  is  assignee 
from  the  mortgagee  for  a  TalnaUe  oonsidaration  of  the  mortgage  in- 
debtedness. 
Ejectmekt  GAimoT  Bs  MAnrrAuriD  bt  Ovb  havzxq  a  Mkbb  Naked  Trlb 
TO  Laud  in  which  he  has  no  beneficial  interest^  and  in  respect  to  which 
he  has  no  dnty  to  perform,  against  the  equitable  owner  or  any  one  hav- 
ing an  equitable  interest  therein  with  a  present  right  of  possession. 

RJBOTMSIIT.— ThB  DlSTZironON  BBrwSBN  TBB  BZGHn  OV  TBB  MOBTOAGBB 

AT  Law  avd  nr  Equitt  considered  at  length  under  both  the  English 
and  American  view. 

Whitehead  and  Packard^  for  the  appellantB. 
WUwii  and  Mawe^  for  the  appellee. 

MuLKETi  J.  Watson  S.  Hinckley,  claiming  to  be  the  owner 
in  fee  of  the  land  in  controyersy,  on  the  twenty-sixth  day  of 
February,  1885,  brought  an  action  of  ejectment  in  the  supe- 
rior court  of  Cook  County,  against  the  appellants,  George  D. 
Barrett,  Adalina  S.  Barrett,  William  H.  Whitehead,  and  oth- 
ers, to  recover  the  possession  thereof.  There  was  a  trial  of  the 
cause  before  the  court,  without  a  jury,  resulting  in  a  finding 
and  judgment  for  the  plaintiff,  and  the  defendants  appealed. 

The  evidence  tends  to  show  the  following  state  of  facts:  In 
1870,  Thomas  Kearns  was  in  possession  of  the  land,  claiming 
to  own  it  in  fee-simple.  On  August  3d  of  that  year,  he  sold 
and  conveyed  it  to  William  H.  W.  Cushman  for  the  sum  of 
eighty  thousand  dollars.  Cushman  gave  his  four  notes  to 
Kearns  for  the  balance  of  the  purchase-money,  —  one  for 
$12,600,  maturing  in  thirty  days,  three  for  $16,875  each,  ma- 
turing respectively  in  two,  three,  and  four  years  after  date, 
and  all  secured  by  a  mortgage  on  the  premises.  The  notes 
seem  to  have  all  been  paid  but  the  last  one.  In  1878,  Kearns 
died,  and  his  widow,  Alice  Kearns,  administered  on  his  estate. 
Previous  to  his  death,  however,  he  had  hypothecated  the  mort- 
gage and  last  note  to  secure  a  loan  from  Greenebaum.  Sub- 
sequently, and  before  the  commencement  of  the  present  suit, 
Greenebaum  in  his  own  right,  and  Mrs.  Kearns  as  adminis- 
tratrix of  her  husband,  for  value  sold  and  assigned,  by  a 
separate  instrument  in  writing,  the  mortgage  and  note  to  the 
appellee,  Watson  S.  Hinckley. 

This  is,  in  substance,  the  case  made  by  plaintiff.  The  de- 
fendants showed  no  title  in  themselves  or  any  one  else.  The 
conclusion  to  be  reached,  therefore,  depends  upoii  whether  the 
case  made  by  the  plaintiff  warranted  the  court  below  in  ren- 
dering the  judgment  it  did. 
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It  is  claimed  hy  appellants,  in  the  first  place,  that  mnch  of 
the  evidence  relied  on  by  appellee  to  sustain  the  judgment 
below  was  improperly  admitted  by  the  court,  and  various 
errors  have  been  assigned  upon  the  record  questioning  the 
correctness  of  the  rulings  of  the  court  in  this  respect.  They, 
however,  go  further,  and  insist  that,  even  conceding  the  facts 
to  be  as  claimed  by  appellee  himself,  they  are  not  sufficient 
in  law  to  sustain  the  action.  As  the  judgment  below  will 
have  to  be  reversed  on  the  ground  last  suggested,  it  will  not 
be  necessary  to  consider  the  other  errors  assigned. 

We  propose  to  state,  as  briefly  as  may  be,  some  of  the  rea- 
sons which  have  led  us  to  the  conclusion  reached.  In  doing 
so,  it  is  perhaps  proper  to  call  attention,  at  the  outset,  to  some 
considerations  that  should  be  steadily  kept  in  mind  as  we 
proceed,  and  to  which  we  attach  not  a  little  importance. 

It  is  first  to  be  specially  noted  that  this  is  a  suit  at  law,  as 
contradistinguished  from  a  suit  in  equity.  It  is  brought  to 
enforce  a  naked  legal  right,  as  distinguished  from  an  equita- 
ble right.  The  plaintiff  seeks  to  recover  certain  lands,  the 
title  whereof  he  claims  in  fee-simple.  To  do  this,  he  is  bound 
to  show  in  himself  a  fee-simple  title  at  law,  as  contradistin- 
guished from  an  equitable  fee:  FiscJ^r  v.  Ealamanj  68  111.  78; 
Wales  V.  Bogue^  31  Id.  464;  Fleming  v.  Carter^  70  Id.  286; 
Dawson  v.  Haydenj  67  Id.  62.  Has  he  done  this?  He  at- 
tempts to  derive  title  remotely  through  the  mortgage  from 
Cushman  to  Reams,  but  upon  what  legal  theory  is  not  very 
readily  perceived.  His  immediate  source  of  title,  however, 
seems  to  be  Mrs.  Eearns  as  administratrix  of  her  husband, 
and  Greenebaum  as  pledgee  of  the  note  and  mortgage.  The 
instrument  through  which  he  claims  is  lost  or  destroyed,  and 
all  we  know  concerning  its  character  is  what  the  plaintiff 
himself  says  about  it.  As  to  its  contents,  he  does  not  pretend 
to  state  a  single  sentence  or  word  in  it,  but  characterizes  it 
as  an  assignment,  and  gives  the  conclusions  which  he  draws 
from  it  in  general  terms  only.  After  stating  his  purchase  of 
the  note  and  mortgage  in  January,  1880,  he  says:  "The  assign- 
ment was  from  Mrs.  Keams,  the  administratrix  of  Thomas 
Keams's  estate,  and  Ellas  Greenebaum,  the  banker.  At  the 
time  of  the  purchase,  a  separate  writing  was  given  to  me, — a 

full  assignment It  was  a  very  explicit  assignment,  or 

full  assignment  of  the  note  and  mortgage  and  the  land,  the 
property,  and  all  the  right  and  title  to  the  land."  It  will  be 
observed  the  instrument  is  throughout  characterized  as  an 
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assignment  only,  whicli  does  not,  like  the  term  ^deed"  or 
^^ specialty/'  signify  an  instrument  under  seal.  A  mere  writ- 
ten assignment,  founded  upon  a  valuable  consideration,  is  just 
as  available  for  the  purpose  of  passing  to  the  assignee  the 
equitable  title  to  land  as  an  instrument  under  seal.  Such 
being  the  case,  we  would  clearly  not  be  warranted  in  inferring 
that  the  assignment  was  under  seal  from  the  simple  fact  that 
the  witness  gives  it  as  his  opinion  that  the  instrument  was 
^'a  full  assignment"  of  the  land,  which  is  nothing  more  than 
the  witness's  opinion  upon  a  question  of  law.  There  not  being 
sufficient  evidence  in  the  record  to  show  that  the  assignment 
was  under  seal,  it  follows  that,  even  conceding  the  legal  title 
to  the  property  to  have  been  in  Mrs.  Kearns  and  Greenebaum, 
or  either  of  them,  it  could  not  have  passed  to  the  appellee  by 
that  instrument;  and  if  not  by  it,  not  at  all,  because  that  is 
the  only  muniment  of  title  relied  on  for  that  purpose.  This 
conclusion  is,  of  course,  based  upon  the  fundamental  principle 
that  an  instrument  inter  parteSy  in  order  to  pass  the  legal  title 
to  real  property,  must  be  under  seal. 

But  this  is  not  all.  Even  conceding  the  sufficiency  of  the 
assignment  to  pass  the  legal  title,  the  record,  in  our  opinion, 
fails  to  show  that  the  assignors,  or  either  of  them,  had  such 
title;  hence  there  was  nothing  for  the  assignment  to  operate 
upon,  so  far  as  the  legal  estate  in  the  land  is  concerned. 
Having  no  such  title,  they  could  not  convey  it.  Nemo  plus 
juris  ad  alium  transferre  potest  quam  ipse  haberet.  That  the 
legal  estate  in  this  property  was  not  eiUier  in  Greenebaum  or 
Mrs.  Reams  at  the  time  of  the  assignment  to  plaintiff,  is 
demonstrable  by  the  plainest  principles  of  law.  Let  us  see. 
Thomas  Eearns  was  the  owner  of  this  property  in  fee.  He 
conveyed  it  in  fee  to  Cushman.  The  latter,  as  a  part  of  the 
same  transaction,  reconveyed  it,  by  way  of  mortgage,  to 
Kearns.  By  reason  of  this  last  conveyance,  Kearns  became 
mortgagee  of  the  property,  and  Cushman  mortgagor.  Accord- 
ing to  the  English  doctrine,  and  that  of  some  of  the  states  of 
the  Union,  including  our  own,  Kearns,  at  least  as  between  the 
parties,  took  the  legal  estate,  and  Cushman  the  equitable. 
According  to  other  authorities,  Kearns,  by  virtue  of  Cush- 
man's  mortgage  to  him,  took  merely  a  lien  upon  the  property 
to  secure  the  mortgage  indebtedness,  and  the  legal  title  re- 
mained in  Cushman.  For  the  purposes  of  the  present  inquiry, 
it  is  not  important  to  consider  just  now,  if  at  all,  which  is  the 
better  or  true  theory.    It  is  manifest,  and  must  be  conceded. 
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that  the  legal  estate  in  the  land,  after  the  execution  of  the 
mortgage,  was  either  in  the  mortgagee  or  mortgagor,  or  in 
both  combined.  Such  being  the  case,  it  is  equally  clear,  ap- 
pellee, to  succeed,  must  have  deduced  title  through  one  or 
both  of  these  parties.  This  could  only  have  been  done  by 
showing  that  the  legal  title  had,  by  means  of  some  of  the 
legally  recognized  modes  of  conveying  real  property,  passed 
from  one  or  both  of  them  to  himself.  This  he  did  not  do  or 
attempt  to  do.  Indeed,  he  does  not  claim  through  them,  nor 
either  of  them.  Not  only  so,  neither  Mrs.  Keams  nor  Greene- 
baum,  through  whom  appellee  does  claim,  derives  title  through 
any  deed  or  conveyance  executed  by  either  the  mortgagor  or 
mortgagee.  Nor  does  either  of  them  claim  as  heir  or  devisee 
of  the  mortgagor  or  mortgagee. 

As  the  assignment  of  the  note  and  mortgage  to  appellee  did 
not,  as  we  hold,  transfer  or  otherwise  affect  the  legal  title  to 
the  land,  it  may  be  asked,  What  effect,  then,  did  it  have?  This 
question,  like  most  others  pertaining  to  the  law  of  mortgages, 
admits  of  two  answers,  depending  upon  whether  the  rules  and 
principles  which  prevail  in  courts  of  equity,  or  of  law,  are  to 
be  applied.  If  the  latter,  we  would  say  none;  because,  as  to 
the  note,  that  could  not  be  assigned  by  a  separate  instrument, 
as  was  done  in  this  case,  so  as  to  pass  the  legal  title:  Ryan  v. 
Ifay,  14  m.  49;  Fortiery.  Darst,  81  Id.  213;  Chickering  Y.Ray- 
mondj  15  Id.  362.  As  to  the  mortgage,  it  is  well  settled  that 
could  not  be  assigned,  like  negotiable  paper,  so  as  to  pass  the 
legal  ^tle  in  the  instrument,  or  clothe  the  assignee  with  the 
immunity  of  an  innocent  holder,  except  under  certain  circum- 
stances, which  do  not  apply  here:  Chicago^  2).,  &  V.  Ry  Co,  v. 
Loewenthalj  93  HI.  438;  HamiUon  County  v.  Lubukee,  61  Id. 
415;  Olds  V.  CummingSf  31  Id.  188;  Mclntire  v.  Yaies^  104  Id. 
491;  Fortier  v.  Dant^  31  Id.  213.  But  that  the  mortgagee,  or 
any  one  succeeding  to  his  title,  might,  by  deed  in  the  form  of 
an  assignment,  pass  to  the  assignee  the  legal  as  well  as  the 
equitable  interest  of  the  mortgagee,  we  have  no  doubt,  though 
there  is  some  conflict  on  this  subject:  2  Washburn  on  Real 
Property,  115,  and  authorities  there  cited.  Yet  the  assignors 
in  the  case  in  hand,  not  having  the  legal  title,  as  we  have  just 
seen,  could  not,  by  any  form  of  instrument,  transmit  it  to  an- 
other. If,  however,  the  rules  and  principles  which  obtain  in 
courts  of  equity  are  to  be  applied,  we  would  say  that,  by  virtue 
of  the  assignment,  the  appellee  became  the  equitable  owner  of 
the  note  and  mortgage,  and  that  it  gave  him  such  an  interest 
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or  equity  respeoting  the  land  as  entitled  him  to  have  it  sold 
in  satisfaction  of  the  debt. 

There  is,  perhaps,  no  species  of  ownership  known  to  the  law 
which  is  more  complex,  or  which  has  given  rise  to  more  diver- 
sity of  opinion,  and  even  conflict  in  decisions,  than  that  which 
has  sprung  from  the  mortgage  of  real  property.  By  the  com- 
mon law,  if  the  mortgagor  paid  the  money  at  the  time  specified 
in  the  mortgage,  the  estate  of  the  mortgagee,  by  reason  of  the 
performance  of  the  condition  therein,  at  once  determined  and 
was  forever  gone,  and  the  mortgagor,  by  mere  operation  of 
law,  was  remitted  to  his  former  estate.  On  the  other  hand, 
if  the  mortgagor  failed  to  pay  on  the  day  named,  the  title  of 
the  mortgagee  became  absolute,  and  the  mortgagor  ceased  to 
have  any  interest  whatever  in  the  mortgaged  premises.  By 
the  execution  of  the  mortgage,  the  entire  legal  estate  passed 
to  the  mortgagee,  and  unless  it  was  expressly  provided  that 
the  mortgagor  should  retain  possession  till  default  in  payment, 
the  mortgagee  might  maintain  ejectment,  as  well  before  as 
after  default.  This  is  the  view  taken  by  the  common-law 
courts  of  England,  and  which  has  obtained,  with  certain  limi- 
tations, in  most  of  the  states  of  the  Union,  including  our  own, 
in  which  the  common-law  system  prevails. 

In  Carroll  v.  BaUaneej  26  111.  9,  79  Am.  Dec.  354,  which  was 
ejectment  by  the  mortgagee  against  the  assignee  of  the  mort- 
gagor, to  recover  the  mortgaged  premises,  this  court  thus 
states  the  English  rule  on  the  subject:  ^'In  England,  and  in 
many  of  the  American  states,  it  is  understood  that  th«  ordi- 
nary mortgage  deed  conveys  the  fee  in  the  land  to  the  mort- 
gagee, and  under  it  he  may  oust  the  mortgagor  immediately 
on  the  execution  and  delivery  of  the  mortgage,  without  wait- 
ing for  the  period  fixed  for  the  performance  of  the  condition 
citing  Coot  on  Mortgages,  339;  Blaney  v.  Bearce,  2  Me.  132 
Brown  v.  Cramer j  1  N.  H.  169;  HobaH  v.  Sanborn,  13  Id.  226 
38  Am.  Dec.  483;  NortJiampton  Paper  MiUa  v.  AmeSj  8  Met. 
1.  And  this  right  is  fully  recognized  by  courts  of  equity,  al- 
though liable  to  be  defeated  at  any  moment  in  those  courts 
by  the  payment  of  the  debt"  Again,  in  Nelson  v.  Pinegar,  30 
ni.  481,  which  was  a  bill  by  a  mortgagee  to  restrain  waste,  it 
is  said:  "The  complainant,  as  mortgagee  of  the  land,  was  the 
owner  in  fee  as  against  the  mortgagor  and  all  claiming  under 
him.  He  had  the  jvs  in  re  as  well  as  ad  rem,  and  being  so,  is 
entitled  to  all  the  rights  and  remedies  which  the  law  gives  to 
Buch  an  owner."    So  in  Oldliam  v.  Pfleger,  84  Id.  102,  which 
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was  ejectment  by  the  heirs  of  the  mortgagor  against  the  gran- , 
tee  of  the  mortgagor,  this  court,  in  holding  the  action  could 
not  be  maintained,  said:  '^ Under  the  rulings  of  this  court,  the 
mortgagee  is  held,  as  in  England,  in  law,  the  owner  of  the  fee, 
having  the  jus  in  re  as  well  as  the  jus  ad  remJ^  In  FiriUm  y. 
Clarkf  118  111.  82,  the  same  doctrine  is  announced,  and  the 
cases  above  cited  are  referred  to  with  approval:  Taylor  v. 
Adams,  115  Id.  574. 

Courts  of  equity,  however,  from  a  very  early  period,  took  a 
widely  different  view  of  th^  matter.  They  looked  upon  the 
forfeiture  of  the  estate  at  law  because  of  non-payment  on  the 
very  day  fixed  by  the  mortgage  as  in  the  nature  of  a  penalty, 
and,  as  in  other  cases  of  penalties,  gave  relief  accordingly. 
This  was  done  by  allowing  the  mortgagor  to  redeem  the  land, 
on  equitable  terms,  at  any  time  before  the  right  to  do  so  was 
barred  by  foreclosure.  The  right  to  thus  redeem  after  the 
estate  had  become  absolute  at  law  in  the  mortgagee  was 
called  the  '^equity  of  redemption,"  and  has  continued  to  be 
BO  called  to  the  present  time.  These  courts,  looking  at  the 
substance  of  the  transaction  rather  than  its  form,  and  with  a 
view  of  giving  effect  to  the  real  intentions  of  the  parties,  held 
that  the  mortgage  was  a  mere  security  for  the  payment  of  the 
debt;  that  the  mortgagor  was  the  real  beneficial  owner  of  the 
land,  subject  to  the  encumbrance  of  the  mortgage;  that  the  in< 
terest  of  the  mortgagee  was  simply  a  lien  and  encumbrance 
upon  the  land,  rather  than  an  estate  in  it.  In  short,  the  posi- 
tions of  mortgagor  and  mortgagee  were  substantially  reversed 
in  the  view  taken  by  courts  of  equity.  These  two  systems 
grew  up  side  by  side,  and  were  maintained  for  centuries  with- 
out conflict)  or  even  friction,  between  the  law  and  equity 
tribunals  by  which  they  were  respectively  administered.  The 
equity  courts  did  not  attempt  to  control  the  law  courts,  or 
even  question  the  legal  doctrines  which  they  announced.  On 
the  contrary,  their  force  and  validity  were  often  recognized  in 
the  relief  granted.  Thus  equity  courts,  in  allowing  a  redemp- 
tion after  a  forfeiture  of  the  legal  estate,  uniformly  required 
Uie  mortgagee  to  reconvey  to  the  mortgagor,  which  was  of 
ourse  necessary  to  make  his  title  available  in  a  court  of  law. 

In  maintaining  these  two  systems  and  theories  in  Eng- 
land, there  was  none  of  that  confusion  and  conflict  which  we 
encounter  in  the  decisions  of  the  courts  of  this  country,  result- 
ing chiefly  from  a  failure  to  keep  in  mind  the  distinction  be- 
tween courts  of  law  and  of  equity,  and  the  rules  and  principles 
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applicable  to  them,  respectiyely.  The  coorts  there,  by  observ- 
ing these  things,  kept  the  two  systems  intact,  and  in  this  con- 
dition they  were  trai^lanted  to  this  country,  and  became  a 
part  of  our  own  system  of  laws.  But  other  causes  have  con- 
tributed to  destroy  that  certainty  and  uniformity  which  for- 
merly prevailed  with  us.  Chiefly  among  these  causes  may  be 
mentioned  the  statutory  changes  in  the  law  in  many  of  the 
states,  and  the  failure  of  the  courts  and  authors  to  note  those 
changes  in  their  expositions  of  the  law  of  such  states.  Per- 
haps another  fruitful  source  of  copfusion  on  this  subject  is  the 
fact  that  in  many  of  the  states  the  common-law  forms  of  ac- 
tion have  been  abolished  by  statute,  and  instead  of  them  a 
single  statutory  form  of  action  has  been  adopted,  in  which 
legal  and  equitable  rights  are  administered  at  the  same  time 
and  by  the  same  tribunal.  Yet  the  distinction  between  legal 
and  equitable  rights  is  still  preserved,  so  that  although  the  ac- 
tion, in  theory,  is  one  at  law,  it  is  nevertheless  subject  to  be 
defeated  by  a  purely  equitable  defense. 

Under  the  influence  of  these  statutory  enactments  and  radical 
changes  in  legal  procedure,  by  which  legal  and  equitable 
rights  are  given  effect  and  enforced  in  the  same  suit,  the  equi- 
table theory  of  a  mortgage  has,  in  many  of  these  states,  en- 
tirely superseded  the  legal  one.  Thus  in  New  York  it  is  said, 
in  the  case  Trustees  of  Union  College  v.  Wheder^  61  N.  Y.  88, 
**  that  a  mortgage  is  a  mere  chose  in  action.  It  gives  no  legal 
estate  in  the  land,  but  is  simply  a  lien  thereon,  the  mortgagor 
remaining  both  the  legal  and  equitable  owner  of  the  fee." 
Following  this  doctrine  to  its  logical  results,  it  is  held  by  the 
courts  of  that  state  that  ejectment  under  the  code  will  not  lie, 
at  the  suit  of  the  mortgagee,  against  the  owner  of  the  equity  of 
redemption:  Murray  v.  Walker^  31  Id.  899,  In  strict  con- 
formity with  the  theory  that  the  mortgagee  has  no  estate  in 
the  land,  but  a  mere  lien  as  security  for  his  debt,  the  courts 
of  New  York,  and  others  taking  the  same  view,  hold  that  a 
conveyance  by  the  mortgagee,  before  foreclosure,  without  an 
assignment  of  the  debt,  is,  in  law,  a  nullity:  Jackson  v.  Curtis^ 
19  Johns.  826;  Wilson  v.  Troup^  2  Cow.  231;  14  Am.  Dec.  458; 
Jackson  v.  WtUardy  4  Johns.  41.  And  this  court  seems  to  have 
recognized  the  same  rule  as  obtaining  in  this  state  in  Delano 
V.  Bennetty  90  111.  633. 

The  New  York  cases  just  cited,  and  all  others  taking  the 
same  view,  are  clearly  inconsistent  with  the  whole  current  of 
our  decisions  on  the  subject,  as  is  abundantly  shown  by  the 
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authorities  already  cited.  The  doctrine  would  seem  to  be 
fundamental,  that  if  one  sui  juris^  haying  the  legal  title  to 
land,  intentionally  delivers  to  another  a  deed  therefor  con- 
taining apt  words  of  conveyance,  the  title,  at  law  at  least,  will 
pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee 
will  hold  it,  or  to  what  extent  he  will  be  able  to  enforce  it, 
will  depend  upon  circumstances.  If  the  mortgagee  conveys 
the  land  without  assigning  the  debt  to  the  grantee,  the  latter 
would  hold  the  legal  title  as  trustee  for  the  holder  of  the  mort- 
gage debt:  Sanger  v.  Bancroft^  12  Gray,  367;  Barnard  v.  Eaton 
2  Gush.  304;  Jackson  v.  WiUardy  4  Johns.  40.  It  is  true,  the  in- 
terest which  passes  is  of  no  appreciable  value  to  the  grantee. 
Thus,  in  the  case  last  cited,  Chancellor  Kent,  in  speaking  of 
it,  says:  ''The  mortgage  interest,  as  distinct  from  the  debt,  is 
not  a  fit  subject  of  assignment  It  has  no  determinate  valuC' 
If  it  should  be  assigned,  the  assignee  must  hold  the  interest 
at  the  will  and  disposal  of  the  creditor  who  holds  the  bond." 
In  4  Wait's  Actions  and  Defenses,  page  565,  the  rule  is  thus 
stated:  "By  the  common  law,  a  mortgagee  in  fee  of  land  is 
considered  as  absolutely  entitled  to  the  estate,  which  he  may 
devise  or  transmit  by  descent  to  his  heirs."  In  conformity 
with  this  view,  Pomeroy,  in  his  work  on  equity  jurispru- 
dence (volume  3,  page  150),  in  treating  of  this  subject,  says: 
"In  law,  the  mortgagee  may  convey  the  land  itself  by  deed, 
or  devise  it  by  will,  and  on  bis  death,  intestate,  it  will  descend 
to  his  heirs.  In  equity,  his  interest  is -a  mere  thing  in  action, 
assignable  as  such;  and  a  deed  by  him  would  operate  merely 
as  an  assignment  of  the  mortgage;  and  in  administering  the 
estate  of  a  deceased  mortgagee,  a  court  of  equity  treats  the 
mortgage  as  personal  assets,  to  be  dealt  with  by  ttie  executor 
or  administrator." 

We  have  already  seen  that,  under  the  decisions  of  this 
court,  and  by  the  general  current  of  authority,  a  mortgage  is 
not  assignable  at  law  by  mere  indorsement,  as  in  the  case  of 
commercial  paper;  but,  on  the  other  hand,  the  estate  and  in- 
terest of  the  mortgagee  may  be  conveyed  to  the  holder  of  the 
indebtedness,  or  even  to  a  third  party,  by  deed,  with  apt 
words  of  conveyance,  and  the  fact  that  it  is,  in  form,  an  as- 
signment will  make  no  difference:  2  Washburn  on  Real  Prop- 
erty, 115, 116.  Such  an  assignee,  if  owner  of  the  mortgage 
indebtedness,  might,  no  doubt,  maintain  ejectment  in  his  own 
name  for  his  own  use;  or  the  action  might  be  brought  in  his 
name  for  the  use  of  a  third  party  owning  the  indebtedness: 
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KUgour  v.  OocUey^  83  IlL  109.  So  ia  this  case,  if  the  actioa 
had  been  brought  in  the  name  of  Keams's  heirs,  for  the  use  of 
Hinckley,  no  reason  is  perceived  why  the  action  might  not  be 
maintained. 

It  must  not  be  concluded,  from  what  we  have  said,  that  the 
dual  system  respecting  mortgages,  as  above  explained,  exists 
in  this  state  precisely  as  it  did  in  England  prior  to  its  adop- 
tion in  this  country;  for  such  is  not  the  case.  It  is  a  conceded 
fact  that  the  equitable  theory  of  a  mortgage  has,  in  process  of 
time,  made  in  this  state,  as  in  others,  material  encroachments 
upon  the  legal  theory  which  is  now  fully  recognized  in  courts 
of  law.  Thus  it  is  now  the  settled  law  that  the  mortgagor  or 
his  assignee  is  the  legal  owner  of  the  mortgaged  estate,  as 
against  all  persons  except  the  mortgagee  or  his  assigns:  Hall 
V.  Lanccj  25  111.  250,  *277;  Emory  v.  Kdghan,  88  Id.  482.  As 
a  result  of  this  doctrine,  it  follows  that,  in  ejectment  by  the 
mortgagor  against  a  third  party,  the  defendant  cannot  defeat 
the  action  by  showing  an  outstanding  title  in  the  mortgagee: 
HaU  V.  Lance,  supra.  So,  too,  courts  of  law  now  regard  the 
title  of  a  mortgagee  in  fee  in  the  nature  of  a  base  or  deter- 
minable fee.  The  term  of  its  existence  is  measured  by  that 
of  the  mortgage  debt.  When  the  latter  is  paid  off,  or  becomes 
barred  by  the  statute  of  limitations,  the  mortgagee's  title  is 
extinguished  by  operation  of  law:  PoUoek  v.  Maiaon,  41  IlL 
516;  Harris  v.  MUUy  28  Id.  44;  81  Am.  Dec.  259;  Gibson  v. 
Rees^  50  HI.  883. 

Hence  the  rule  is  as  well  established  at  law  as  it  is  in  equity, 
that  the  debt  is  the  principal  thing,  and  the  mortgage  an  in- 
cident So,  also,  while  it  is  indispensable  in  all  cases  to  a 
recovery  in  ejectment  that  the  plaintiff  show  in  himself  the 
legal  title  to  the  property,  as  set  forth  in  the  declaration,  ex- 
cept where  the  defendant  is  estopped  from  denying  it,  yet  it 
does  not  follow  that  because  one  has  such  title,  he  may,  under 
all  circumstances,  maintain  the  action;  and  this  is  particu- 
larly so  in  respect  to  a  mortgage  title.  Such  title  exists  for 
the  benefit  of  the  holder  of  the  mortgage  indebtedness,  and  it 
can  only  be  enforced  by  an  action  in  furtherance  of  his  inter- 
ests,— that  is,  as  a  means  of  coercing  payment.  If  the  mort- 
gagee, therefore,  should  for  a  valuable  consideration  assign  the 
mortgage  indebtedness  to  a  third  party,  and  the  latter,  after 
default  in  payment,  should  take  possession  of  the  mortgaged 
premises,  ejectment  would  not  lie  against  him  at  the  suit  of 
the  mortgagee,  although  the  legal  title  would  be  in  the  latter, 


Jan.  1888.]  Barrett  v.  Hinckley.  341 

for  the  reason  it  would  not  be  in  the  interest  of  the  owner  of 
the  indebtedness.  In  short,  it  is  a  well-settled  principle  that 
one  having  a  mere  naked  legal  title  to  land  in  which  he 
has  no  beneficial  interest,  and  in  respect  to  which  he  has  no 
duty  to  perform,  cannot  maintain  ejectment  against  the  equi- 
table owner,  or  any  one  having  an  equitable  interest  therein 
with  a  present  right  of  possession.  This  case,  with  a  slight 
change  of  the  circumstances,  would  afford  an  excellent  illus- 
tration of  the  principle.  Suppose  the  present  plaintiff  had 
obtained  possession  under  his  equitable  title  to  the  note  and 
mortgage,  and  the  heirs  of  Eearns,  who  hold  the  legal  title, 
had  brought  ejectment  against  him,  the  action  clearly  could 
not  have  been  maintained,  for  the  reasons  we  have  just  stated. 
But  it  does  not  follow,  because  such  an  action  would  not  lie 
against  him,  that  he  could,  upon  a  mere  equitable  title,  main- 
tain the  action  against  others:  CottreU  v.  Adams j  2  Biss.  351; 
9  Myer's  Fed.  Dec.  240.  The  question  in  that  case  was  al- 
most identical  with  the  question  in  this,  and  the  court  reached 
the  same  c6nclusion  we  have.  See  also  Speer  v.  Hadduck^  31 
01.439. 

For  the  reasons  stated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion. 


PLAnmrv  iir  Ejiotmert  nufrr  Rioovnt  oir  thx  SnixNOTH  of  ms  Owk 
Ttflb:  Chrtoe  v.  dffin,  14  Minn.  345;  100  Am.  Deo.  229,  and  note;  WaXhgr 
T.  FoXf  86  TemL  164.  Bat  in  Virginia^  it  has  been  held,  where  plaintiff  and 
defendant  derive  title  £rom  same  third  person,  it  is  prhna  /aeSe  saffident  for 
plaintiff  to  prove  such  common  derivation,  without  proving  the  title  of  snch 
third  party:  LakOey  v.  LandOa,,  80  W.  Va.  606. 

PLADmvr  IN  BjxcmuiiT,  nr  Obdu  to  Rbooveb,  mttbt  Show  Lioal 
Trrui  TO  BB  m  Husklf:  Euntingion  v.  Jewett,  26  Iowa,  249;  96  Am.  Dea 
788;  equitable  title  being  regarded  as  nnavailing  for  a  recovery  or  defense 
against  the  legal  title:  PretUiss  v.  Brewer,  17  Wis.  636;  86  Am.  Dea  730; 
though  under  the  codes  an  equitable  title  may  be  set  up  in  defense:  Shawkan 
T.  Long,  26  Iowa,  488;  96  Am.  Dea  164;  Meeker  v.  JkOtm,  76  OaL  164. 

Ko  VAxnauLAR  Fobm  is  Kscissabt  to  Corstitutb  AssioiniiNT;  it 
may  be  verbal  or  in  writmg:  Moore  v.  Lowrty,  26  Iowa,  836;  96  Am.  Dea 
790;  awitur  v.  Ncgtinger,  82  Va.  618. 

Indobshodit  ov  l^crsm  Sioubkd  bt  Mobtoaob  Opkbatis  ab  EQUixikBui 
AasiQHMXBT  of  morligage:  CoimecficMl  etc  Int.  Co,  v.  Taiboi,  113  Ind.  373;  3 
Am.  St.  Bep.  666,  and  note 

AmoincniT  cxf  Debt  Oabbibb  thb  Sboubitt:  SwHeer  v.  Nc^fkinger^  82 
Va.  618. 
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Gboff  V.  Anebnbbandt. 

PzxADiiro.  —  DaoLARATioN  IN  Tbb8PA88  vor  OBOTkuei'iHO  Fiow  ov  Watoi 
AKD  OvxRVLOWiNO  Plaiktitf's  Land  to  his  injniy  is  defective  if  it  faila 
to  aver  that  defendant  was  notified  ot  requested  to  remove  the  obstmc* 
tion. 

Party's  Plsabino  is  to  bi  Takut  Most  Stronglt  aoazhst  Hxmsxlf,  and 
most  favorably  to  his  adversary. 

OonTinumo  NmsAKOB  —  Daicaobs — Avbbuent  ov  Rbquist  to  Bkmovb 
Samb.  —  Where  a  party  comes  into  possession  of  land  as  grantee  or 
lessee  with  an  existing  nuisance  upon  such  land,  and  he  merely  permita 
the  nuisance  to  remain  or  continne^  he  cannot  be  held  liable  in  action  for 
damages  until  he  has  been  first  notified  or  requested  to  remove  the  nui- 
sance. 

NuiSANoa. — It  is  Kbgessart  to  Aveb  that  thx  Natural  Flow  ov 
Water  has  been  Obstsuoted^  in  action  for  obstructing  water  and  over- 
flowing plaintiff's  land,  for  otherwise  the  complaint  is  susceptible  of  the 
oonstruction  that  the  waters  whose  flow  was  obstructed  were  such  aa 
the  owner  of  the  servient  tenement  was  under  no  obligation  to  receive. 

BeU  and  Oreen^  for  the  plaintiff  in  error. 

8.  Z.  Landea^  and  Foster  and  Campbellj  for  the  defendant  in 
error. 

Maobudeb,  J.  This  is  an  action  of  treepasB  on  the  cafle, 
brought  on  November  2,  1885,  by  appellant,  in  the  circuit 
court  of  Wabash  County,  against  appellee  for  obstructing  the 
flow  of  water  and  throwing  it  back  upon  appellant's  land,  so 
as  to  overflow  the  same  and  make  it  unfit  for  cultivation. 

Pleas  of  not  guilty  and  of  the  statute  of  limitations  were 
filed  to  the  first  count  of  the  declaration,  and  issues  were 
joined  thereon.  During  the  trial  upon  the  issues  thus  formed, 
the  plaintiff  was  given  leave  to  file  and  did  file  an  amended 
or  additional  count,  to  which  the  defendant  put  in  a  general 
demurrer.  The  demurrer  was  sustained,  and  plaintiff  elected 
to  stand  by  his  amended  or  additional  count,  and  judgment 
was  rendered  against  him  for  the  costs  in  and  about  the  same, 
etc.  The  cause  then  proceeded  to  trial  upon  the  first  count 
and  the  pleas  thereto,  and  the  jury  returned  a  verdict  in  favor 
of  the  defendant.  Motion  for  new  trial  was  overruled,  and 
judgment  rendered  upon  the  verdict,  which  judgment  has  been 
affirmed  by  the  appellate  court.  The  case  is  brought  before 
us  by  writ  of  error  to  the  appellate  court. 

The  sole  question  brought  to  our  attention  in  the  arguments 
of  counsel  is  the  sufficiency  of  the  amended  or  additional 
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count,  and  wheiher  or  not  the  demurrer  thereto  was  properly 
eustained. 

The  amended  oount  alleges  that  plaintiff  was  'lawfully 
possessed  "  of  the  north  half  of  the  southeast  quarter  of  sec* 
tion  13,  etc.,  which  was  improved  and  used*  for  purposes  of 
cultivation;  that  defendant  was  '^  lawfully  possessed  "  of  the 
northeast  quarter  of  the  southwest  quarter  and  the  southeast 
quarter  of  the  southwest  quarter  of  said  section,  adjoining 
plaintiff's  land  on  the  west;  that  on,  to  wit,  March  1, 1881, 
and  between  that  day  and  the  commencement  of  the  suit,  the 
defendant,  '^by  means  of  a  certain  levee  or  embankment, 
maintained  and  continued  by  the  said  defendant  along  the 
east  line  of  his  said  real  estate,  of  great  dimensions,  to  wit,  of 
the  width  of  six  feet  and  of  the  height  of  two  feet,  and  without 
sufficient  openings  therein  to  permit  the  free  passage  of  water, 
wrongfully  and  unlawfully  obstructed  the  flow  of  large  quan« 
titles  of  water  flowing  to  and  against  the  said  levee  or  embank- 
ment on  the  east  side  thereof,  and  flowing  down  along  the 
north  side  of  the  south  half  of  the  southeast  quarter  of  said 
section  18,  and  thereby  caused  said  water,  which  otherwise 
would  not  have  flowed  onto  the  said  real  estate  of  the  said 
plaintiff,  to  flow  upon  and  stand  on  the  said  real  estate  of  the 
said  plaintiff." 

This  count  is  defective  because  it  does  not  aver  that  defend- 
ant was  notified  or  requested  to  remove  the  obstruction  com- 
plained of:  1  Chitty's  Pleading,  89,  389;  2  Id.  770,  note  h; 
Cooley  on  Torts,  611;  Angell  on  Watercourses,  Perkins's  6th 
ed.,  sec.  403;  1  Hilliard  on  Torts,  603,  note  a. 

It  is  a  well-established  rule  that  '^  each  party's  pleading  is 
to  be  taken  most  strongly  against  himself  and  most  favorably 
to  his  adversary":  Gould's  Pleading,  141.  The  amended 
count  will,  therefore,  be  most  strongly  construed  against  the 
plaintiff.  Inasmuch  as  the  count  does  not  state  that  the  levee 
or  embankment  was  erected  by  the  defendant  or  originally 
placed  by  him  where  it  is,  it  will  be  presumed  that  such  levee 
or  embankment  was  already  upon  the  land  when  the  defend- 
ant became  possessed  of  it,  and  that  consequently  he  was  only 
responsible  for  allowing  the  obstruction  to  remain  as  it  was 
when  the  premises  came  into  his  hands.  The  first  count  of 
the  declaration  averred  that  defendant  '^  constructed  and  built 
and  maintained  and  continued"  the  levee;  the  second  or 
amended  count  merely  charges  that  defendant  *'  maintained 
and  continued  "  the  levee  or  embankment. 
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Where  a  party  comes  into  possession  of  land,  as  grantee  or 
lessee,  with  an  existing  nuisance  npon  such  land,  and  he 
merely  permits  the  nuisance  to  remain  or  continue,  he  cannot 
be  held  liable  in  an  action  for  damages  until  ho  has  been  first 
notified  or  requested  to  remove  the  nuisance.  It  is  not  right 
that  one  who  did  not  put  the  nuisance  upon  the  premises  in 
the  first  place  should  be  held  responsible  for  injuries  that  may 
not  have  been  caused  by  any  act  of  his  own.  As  was  said  in 
Johnson  v.  Lewis^  13  Conn.  803,  25  Am.  Dec.  405:  ''A  plaintiff 
ought  not  to  rest  in  silence,  and  presently  surprise  an  unsus- 
pecting purchaser  by  an  action  for  damages,  but  should  be 
presumed  to  acquiesce  until  he  requests  a  removal  of  the  nui< 
sance/'  Angell  in  his  work  on  watercourses,  supraj  says 
**  that  where  a  party  was  not  the  origiDal  creator  of  the  nui« 
sance,  he  must  have  notice  of  it,  and  a  request  must  be  made 
to  remove  it,  before  any  action  can  be  brought." 

While  there  is  some  conflict  among  the  authorities  upon  this 
subject,  the  weight  of  authority  seems  to  be  in  favor  of  the 
doctrine  here  announced,  as  will  be  seen  by  reference  to  the 
following  cases:  PenruddocVs  CoBe^  8  Coke,  205;  Pierson  v. 
QUan^  14  N.  J.  L.  86;  25  Am.  Dec.  497;  Johnson  v.  Lemsj  13 
Conn.  803;  33  Am.  Dec.  405;  Noyes  v.  StiUman,  24  Id.  14; 
Curtice  v.  Thompson^  19  N.  H.  471;  OarUton  v.  Bedingion^  21 
Id.  291;  Eastman  v.  Amosketig  Mfg.  Co.,  44  Id.  148;  82  Am. 
Dec.  201;  Pillsbury  v.  Moore,  44  Me.  154;  69  Am.  Dec.  91; 
Nichols  V.  City  of  Boston,  98  Mass.  89;  93  Am.  Dec.  182;  Ray 
V.  Sellers,  1  Duvall,  254;  West  v.  L.C.&L.ILIL  Co.,  8  Bush, 
404;  Slight  v.  Gutzlaff,  85  Wis.  675;  17  Am.  Dec.  476;  Grigsby 
V.  Clear  Late  Water  Co.,  40  Cal.  896. 

The  cases  which  hold  that  a  defendant  may  be  held  liable 
for  the  continuance  of  a  nuisance  erected  by  another  on  his 
land,  without  any  request  or  notice  to  him  to  remove  the  same, 
will  generally  be  found,  upon  examination,  to  be  cases  where 
there  has  been,  on  the  part  of  such  defendant,  some  active 
participation  in  the  continuance  of  the  nuisance,  or  some  posi- 
tive act  evidencing  its  adoption,  or  some  use  of  the  structure 
complained  of  as  a  nuisance, — like  the  operation  of  a  factory 
which  emits  injurious  and  unwholesome  smells.  In  the  latter 
case,  every  act  of  using  is  a  new  nuisance,  for  which  the  party 
injured  has  a  remedy  for  his  damages. 

The  declaration  in  this  case  is  defective  for  another  reason. 
The  passage  of  water,  which  the  owner  of  the  servient  heritage 
has  no  right  to  stop  by  embankments  or  other  artificial  means, 
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BO  as  to  throw  it  back  upon  the  owner  of  the  dominant  heri- 
tage, is  the  natural  flow  of  water.  Such  natural  flow  of  water 
consists  either  of  surface  water,  derived  from  the  rain  or  snow 
falling  upon  the  dominant  field,  or  of  the  water  in  some  natu- 
ral watercourse,  fed  by  remote  springs,  or  rising  in  a  spring 
upon  the  dominant  field  itself:  OUlham  y.  Madison  County 
R.  R  Co.,  49  111.  484;  Gormley  v.  Sanford,  52  Id.  158.  The 
declaration  charges  that  the  defendant  has  *^  obstructed  the 
flow  of  large  quantities  of  water  flowing  to  and  against  the  said 
levee  or  embankment,"  but  it  nowhere  avers  that  the  natural 
flow  of  water  has  been  obstructed.  Non  constat  but  that  the 
water  alleged  to  have  been  obstructed  by  the  embankment 
was  not  properly  turned  in  that  direction,  or  did  not  naturally 
flow  from  plaintiff's  land  over  or  upon  defendant's  land,  either 
by  reason  of  being  surface  water  or  water  in  a  natural  water- 
course. If  there  was  no  natural  flow  of  water  from  plaintiff's 
farm  to  and  upon  defendant's  farm,  plaintiff  had  no  right  to 
complain  of  the  embankment. 

For  the  reasons  here  stated,  we  think  that  the  demurrer  to 
the  amended  count  was  properly  sustained. 

The  judgment  of  the  appellate  court  is  therefore  aflkmed. 

Flbapzno  is  to  bb  Ck>K8TEUXD  MosT  Sfrokglt  AGAnrsT  Plbadbr:  Chip' 
man  r.  Bmeid,  5  OaL  49;  63  Am.  Dea  80;  Green  ▼.  Covilland,  10  CaL  817;  70 
Am.  Deo.  72S. 

Grahtbb  ov  Pbbmisbs  on  Whioh  Nuisakob  was  Erbotbd  bt  ms  Qrantob 
!■  not  liable  for  contuiiianoe  thereof  until,  upon  request,  he  refnaee  to  remove 
the  nuisance:  Satiman  ▼.  Amotikeag  Mfg.  Co.,  44  N.  H.  143;  82  Am.  Dec.  201, 
and  note;  NkhoU  ▼.  CUy  qfBofOon,  08  Mass.  39;  93  Am.  Dec.  132,  and  note; 
8Uf^  ▼.  OtOailaff,  35  Wis.  675;  17  Am.  Rep.  476. 

Uffbb  LANi>-ow3nBB  HAS  Easbmbnt  ov  Dbazbagb  dt  Land  ob  Lowbb 
Pbofbdbtob:  Boynion  t.  LongUy,  19  Ner.  69;  3  Am.  St.  Bep.  781,  and  note; 
Tcta^f.  Bmmtfcy.  123 lU.  653;  6  Am.  St  Bep.  57a 


Mabmon  V.  Habwood. 

[124  lUJNOIS,  104.] 
VOLUBTABT   CkUITBTANOB   TO    A    WlfB    OB   CHILD    18    FBAUDULBNT  AS   TO 

Pbb-bzbiino  Cbbditobs,  if  made  when  the  donor  Is  in  embarrassed 
flnanoial  drcomstanoes,  even  thoogh  he  retains  estate  nominally  equal  in 
▼alne  to^  or  more  than  equal  to,  all  his  indebtedness,  when  the  property 
retained  proves  insoffioient  to  discharge  all  his  liabilities. 

VkAUDULBNT   CONYBTANOB  —  WhaT   MAT    BAVB   BBBN    ACTUALLY    PASSINa 

IN  G&antob's  Mind  is  Immatbrial. — If  a  oonyeyance  Is  volnntary, 
and  results  in  hindering,  delaying,  or  defrauding  creditors,  it  most  be 
regarded  as  fraudulent  in  law;  the  donor's  act  need  not  be  immoral  or 
connq^tb 
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VoiusTABT  Ooktetanoe^Cbeditob's  Bill  —  GBAimcB^s  MoTTVE  Untx- 
VOBTAST.  —  Where  bill  is  brovxgbt  to  impeach  Tolimtary  conveyance  by 
a  debtor,  the  motive  of  grantee  does  not  determine  validity  of  transfer, 
except,  perhaps,  in  cases  where  he  parts  with  a  valuable  consideration. 

James  8,  Ewing  and  Hamilton  Spencer^  for  the  appellant 
Kerrichf  Lucas^  and  Spencer j  for  the  appellees. 

Cbaio,  J.  This  was  a  creditor's  bill,  brought  by  Thomas  F. 
and  Willis  S.  Harwood,  in  the  circuit  court  of  McLean  County, 
against  Mary  A.  Marmon,  Maria  Paist,  Owen  L.  Cheney, 
Mary  L.  Cheney,  his  wife,  and  William  W.  Marmon.  The 
object  of  the  bill  was  to  set  aside  certain  deeds  executed  by 
Maria  Paist  to  Mary  A.  Marmon  and  Mary  L.  Cheney, 
whereby  certain  real  estate  was  conveyed  to  them^  and  sul> 
ject  the  property  to  the  payment  of  a  judgment  which  com* 
plainants  had  recovered  against  Maria  Paist.  Upon  the 
hearing  in  the  circuit  court,  on  the  pleadings  and  evidence, 
a  decree  was  rendered  in  favor  of  the  complainants.  Mary 
A.  Marmon  appealed  to  the  appellate  court,  where  the  decree 
was  affirmed.  To  reverse  that  judgment  she  has  appealed  to 
this  court. 

There  is  no  material  conflict  in  the  evidence,  nor  do  the 
parties  disagree  in  regard  to  the  facts  established  by  the  evi- 
dence upon  which  the  decree  was  rendered;  but  it  is  insisted 
that  the  conveyance  from  Maria  Paist  to  Mary  A.  Marmon 
was  not  fraudulent  as  against  creditors;  that  at  the  time  the 
deed  was  executed  she  retained  property  sufficient  to  pay  all 
her  debts,  and  for  this  reason  the  decree  was  erroneous. 

It  appears  from  the  evidence  that  in  the  month  of  April, 
1884,  Maria  Paist,  and  her  son,  0.  L.  Cheney,  executed  and 
delivered  to  H.  T.  Levin  a  promissory  note  for  $3,556,  due  in 
two  years,  with  interest  at  seven  per  cent  per  annum.  This 
note  was  sold  to  the  complainants,  and  they  recovered  a  judg- 
ment upon  it  for  $4,053.84.  On  April  30,  1886,  an  execution 
was  issued  upon  the  judgment,  and  returned  no  property 
found.  At  the  time  the  note  was  executed,  Maria  Paist  was 
the  owner  in  fee  of  lot  16,  the  east  half  of  lot  17,  and  the  south 
half  of  lot  19,  all  in  White's  addition,  and  was  the  owner  of 
lot  6,  of  assessor's  subdivision  of  lots  50,  51,  52,  53,  and  54,  of 
the  original  town,  all  in  the  city  of  Bloomington,  and  the  east 
half  of  lot  4,  in  block  1,  in  Normal.  She  also  had  notes,  made 
by  W.  W.  Marmon,  for  about  two  thousand  three  hundred 
dollars.    The  first-mentioned  piece  of  property  is  known  as 
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the  '' homestead,"  the  second  piece  as  the  '' Cheney  home* 
stead,"  and  the  third  as  the  '^  Hamznerslaugh  building."  Ap- 
pellant and  0.  L.  Cheney  are  the  daughter  and  son  of  Maria 
Paist,  and  Mary  Cheney  is  the  wife  of  0.  L.  Cheney. 

On  the  fifth  day  of  November,  1884,  Mrs.  Paist  made  two 
deeds, — i.  e.,  one  to  appellant  for  the  homestead,  reciting  a 
consideration  of  seven  thousand  dollars;  the  other  to  Mary 
Cheney,  for  the  Cheney  homestead,  the  Hammerslaugh  build- 
ing, and  the  Normal  property.  The  homestead,  which  was 
conveyed  to  appellant,  was  clear  from  encumbrance,  and 
worth  seven  thousand  dollars.  The  Cheney  homestead  was 
encumbered  for  one  thousand  dollars,  but  was  worth  two 
thousand  five  hundred  dollars.  The  Hammerslaugh  prop- 
erty was  mortgaged  for  some  eight  thousand  dollars,  but 
worth  four  thousand  dollars  above  the  mortgage.  The  lots  in 
Normal  were  worth  three  hundred  dollars.  The  deeds  pur- 
porting to  convey  the  property  to  appellant  and  to  Mary 
Cheney  were  executed  without  consideration.  At  the  time  of 
these  conveyances,  Mrs.  Paist  was  indebted  on  a  promissory 
note,  which  she  had  signed  with  her  son,  in  the  sum  of  one 
thousand  dollars  in  addition  to  the  debt  she  owed  complain- 
ants. The  property  she  conveyed  without  consideration  ex- 
ceeded in  value  thirteen  thousand  dollars.  She  retained  no 
real  estate,  or  property  of  any  character,  except  notes  of 
W.  W.  Marmon  for  two  thousand  three  hundred  dollars,  and 
a  note,  secured  by  a  second  mortgage  on  the  fair-grounds  at 
Bloomington,  for  six  thousand  dollars.  This  claim  was  sub- 
ject to  a  prior  mortgage  of  over  eleven  thousand  dollars,  held 
by  one  Brokaw.  On  the  sixteenth  day  of  March,  1885,  the 
Hammerslaugh  property  was  sold  to  Dr.  Barnes  for  four 
thousand  dollars,  subject  to  the  mortgage  on  the  property, 
fioon  after  this  sale,  the  fair-grounds,  upon  which  Mrs.  Paist 
held  a  second  mortgage,  were  advertised  for  sale  on  the  first 
mortgage,  and  at  the  sale  Mrs.  Paist  became  the  purchaser 
for  the  amount  of  the  debt  and  costs.  Upon  making  the  pur- 
chase, she  paid  five  thousand  dollars  cash  down,  and  gave  a 
mortgage  on  the  property  to  secure  the  remaining  seven  thou- 
sand dollars.  The  cash  payment  was  made  up  of  four  thou- 
sand dollars  which  Mrs.  Cheney  had  received  from  the  sale  of 
the  Hammerslaugh  property,  and  one  thousand  dollars  which 
she  borrowed.  On  the  twenty-ninth  day  of  September,  1885, 
Maria  Paist  conveyed  the  fair-grounds  to  James  B.  Stevenson 
for  seven  thousand  five  hundred  dollars,  subject  to  the  mort- 
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gage  sbe  had  given  of  eight  thousand  dollars.  She  received 
cash,  two  thousand  dollars;  Normal  property,  two  thousand 
five  hundred  dollars;  notes,  three  thousand  dollars.  The 
Normal  property  was  soon  sold,  and  the  cash,  notes,  and  pro- 
ceeds of  the  Normal  property  were  all  turned  over  by  Mrs. 
Paist  to  her  son,  0.  L.  Cheney;  and  he  lost  the  entire  amount 
on  the  Chicago  Board  of  Trade.  The  notes  Mrs.  Paist  held 
against  Marmon  had  all  been  disposed  of  before  complainant's 
debt  matured,  except  a  note  for  thirteen  hundred  dollars, 
which  was  turned  over  to  secure  attorney's  fees  to  defend  this 
suit. 

In  Patterson  v.  McKiimty^  97  111.  41,  where  a  voluntary  con- 
veyance of  lands  had  been  made  by  Patterson  for  the  benefit 
of  his  wife,  the  grantor  retaining  property  which  exceeded  in 
nominal  value  the  total  amount  of  his  indebtedness  existing  at 
the  time  of  the  conveyance,  it  was  insisted,  as  it  is  in  this  case, 
that  the  transaction  was  not  fraudulent  as  against  creditors; 
but  the  position  was  not  sustained.  In  deciding  the  case  the 
court  held  that  a  voluntary  conveyance  to  a  wife  or  child 
when  the  donor  is  in  embarrassed  financial  circumstances  is 
fraudulent  as  to  pre-existing  creditors,  even  though  the  party 
retains  estate  nominally  in  value  equal  to,  or  more  than  equal 
to,  all  his  indebtedness,  when  the  event  shows  that  the  prop- 
erty retained  is  in  fact  not  sufficient  to  discharge  all  his  lia- 
bilities. In  the  Patterson  case,  the  grantor  at  the  time  he 
made  the  conveyance  to  his  wife  had  more  property  than 
Maria  Paist  had  when  she  conveyed  to  appellant,  and  was  in- 
debted to  a  greater  extent;  but  this  case  cannot  in  principle 
be  distinguished  from  the  Patterson  case.  The  principle 
which  controlled  the  one  must  govern  the  other. 

In  April,  1884,  when  the  note  upon  which  complainants  ob- 
tained judgment  was  executed,  Maria  Paist  owned  property 
(mostly  real  estate)  exceeding  in  value  thirteen  thousand  dol- 
lars, but  when  the  judgment  was  rendered  two  years  there- 
after, she  had  no  property  liable  to  execution,  and  almost  all 
her  property  had,  between  the  date  the  note  was  given  and  the 
date  of  the  judgment,  been  transferred  to  her  children  without 
consideration.  Seven  months  after  the  note  upon  which  com- 
plainants obtained  judgment  was  given,  Mrs.  Paist  conveyed 
to  appellant  the  homestead, — the  property  here  involved, — 
the  property  at  the  time  being  worth  seven  thousand  dollars; 
but  no  consideration  passed  from  the  grantee  to  the  grantor. 
It  may  be  that  Mrs.  Paist  did  not,  at  the  time  she  conveyed 
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ibis  property  to  her  daughter,  design  to  defraud  her  creditors; 
or  it  may  be  that  the  transaction  was  not  fraudulent  in  fact, — 
that  she  expected  to  pay  her  debts  from  the  property  she  re- 
tained when  she  made  the  conveyance  to  appellant.  But  how- 
ever that  may  be,  we  think  it  plain,  from  the  evidence  intro- 
duced on  the  hearing,  the  transaction  is  one  which,  as  against 
pre-existing  creditors,  was  fraudulent  in  law.  What  may  have 
been  in  the  mind  of  the  grantor  when  she  conveyed  the  prop- 
erty to  her  daughter  is  immaterial.  The  conveyance  being 
voluntary,  if  it  resulted  in  hindering,  delaying,  or  defrauding 
creditors,  it  must  be  regarded  as, fraudulent  in  law.  This  view 
of  the  law  is  well  expressed  by  Bump  on  Fraudulent  Convey- 
ances, sections  271,  272,  as  follows:  "  The  law  will  not  specu- 
late about  what  is  actually  passing  in  the  donor's  mind,  for 
the  act  need  not  be  immoral  or  corrupt.  The  law  does  not 
concern  itaelf  about  the  private  or  secret  motives  which  may 
influence  the  debtor.  It  does  not  deal  with  his  conscience. 
He  may  make  a  conveyance  with  the  most  upright  intentions, 
really  believing  that  he  has  a  right  to  do  so,  and  that  it  is  his 
right  and  duty  to  do  it;  and  yet,  if  the  transfer  is  voluntary, 
and  hinders,  delays,  or  defrauds  his  creditors,  it  is  fraudulent. 
....  The  debtor  may  have  some  other  purpose  in  view,  but 
the  intent  to  defraud  is  a  part  and  parcel  of  his  act." 

It  may  be  said  that  in  accepting  the  conveyance  appellant 
was  innocent  of  any  fraudulent  intent.  Conceding  that  to  be 
the  case,  the  transaction  would  not  be  relieved  of  a  fraudulent 
character.  Where  a  bill  is  brought  to  impeach  a  voluntary 
conveyance  by  a  debtor,  the  motive  of  the  grantee  does  not  de- 
termine the  validity  of  the  transfer.  It  is  the  motive  of  the 
giver,  and  not  the  knowledge  of  the  acceptor,  that  is  to  deter^ 
mine  the  validity  of  the  transfer:  Bump  on  Fraudulent  Con- 
veyances, sec.  280.  Had  the  transfer  been  made  for  a  good 
consideration,  a  different  question  might  arise;  but  such  was 
not  the  case. 

Reference  has  been  made  in  the  argument  to  the  fact  that 
Mrs.  Paist  offered  to  sell  the  fair-grounds  property  to  com- 
plainants, in  payment  of  their  debt,  and  also,  upon  the  sale 
of  that  property,  she  placed  a  fund  in  the  hands  of  0.  L.  Che- 
ney amply  sufficient  to  pay  the  debt,  which  he  was  directed 
to  apply  in  that  way.  There  are  facts  tending,  doubtless,  to 
show  that  Mrs.  Paist  did  not  intend,  by  the  conveyance  to  her 
daughter,  to  defraud  her  creditors;  but,  as  has  been  said 
before,  it  was  not  necessary  to  prove  actual  fraud  in  order  to 
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impeacb  the  transaction.  When  the  deed  was  made  to  appel- 
lant,  the  grantor  was  indebted  to  the  amount  of  five  thousand 
dollars.  Without  securing  or  paying  these  debts,  she  con- 
veyed to  her  daughter  the  largest  portion  of  her  estate  without 
consideration,  the  property  retained  not  being  adequate,  as  the 
sequel  showed,  to  discharge  her  debts.  As  was  held  in  the 
Patterson  case,  aupra,  she  had  no  right,  as  against  her  credi- 
tors, to  make  such  a  disposition  of  her  property.  As  respects 
creditors,  such  a  transaction  was  fraudulent  in  law.  But 
aside  from  this,  as  to  the  fact  that  Mrs.  Paist  placed  funds  in 
the  hands  of  her  son,  0.  L.  Cheney,  to  pay  her  indebtedness, 
was  of  no  importance.  He  was  insolvent,  and  known  to  be 
so,  when  the  funds  were  placed  in  his  hands,  and  an  act  of 
this  character  could  be  of  no  benefit  to  creditors,  nor  could  it 
have  any  bearing  on  the  case.  Had  the  money  been  placed 
in  the  hands  of  a  solvent  party,  the  act  might  be  regarded  in 
a  diflerent  light,  as  it  might  then  have  been  anticipated  that 
it  would  be  paid  over  to  creditors;  but  when  the  money  was 
turned  over  to  Cheney,  Mrs.  Paist  must  have  known  that  it 
would  be  lost  or  squandered,  as  it  was. 

Objection  is  made  to  the  form  of  the  decree,  but  we  do  not 
regard  it  so  informal  as  to  require  a  modification. 

The  judgment  will  be  affirmed. 


VOLUlfTABT    CONVSTANOE    MaBB    BT    OnB  WhO    IS    IKDBBTID   IS    PbB- 

•UMBD  TO  BB  Fraudulbitt,  and  no  drcomstanoes  wiU  be  pennitted  to  repel 
the  legal  presamption  of  fraad:  Bel/ord  v.  Crane,  16  N.  J.  Bq.  265;  S4  Am. 
Deo.  155;  Wilder  y.  Brooks,  88  Id.  49,  and  note  duionaaing  the  question; 
Lewis  V.  LinscoU,  37  Kan.  379. 

WhBTHBB  VoLXTHTABT  CoNVBTANCB^  on  a  MbBITOBIOUS  COHSmBRATION 

1^  a  person  deeply  indebted,  is  really  £raadalent  aa  to  existing  creditors,  is 
a  question  not  of  law,  bat  of  fact  for  the  joryi  Ooak  ▼.  ffoBtnuk,  146  liass.  66. 


Gbbabd  V.  Batbs« 

[124  ILUXOIB,  IfiO.] 

Lr  Casb  ov  ab  Exbootion  against  Onb  onlt  ov  Sbvbbal  Pabtnbbs,  the 
proper  mode  is  to  levy  upon  and  seU  snch  partner's  interest  in  the  whole 
of  the  partnership  effects,  and  not  in  specific  articles  of  the  partnership 
property. 

Partner  is  Nbgbssabt  Party  to  Bill  ior  Aooountino,  where  by  sale  on 
execution  only  part  of  his  interest  in  the  partnership  is  disposed  of,  and 
the  purchaser  seeks  for  a  settlement  and  adjustment  by  such  bill  oi  the 
partnership  afiairs. 
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Wbbn  OBjEcnov  TO  Omasioif  or  Partivs  kat  bb  Takxk  oir  Afpbal.  ^ 
Where  the  parties  omitted  are  mere  formal  parties,  and  not  indispensa- 
ble to  a  dedsion  of  the  case  npon  its  merits,  it  will  be  too  late  to  make 
objection  at  the  hearing;  but  where  the  rights  of  the  parties  not  before 
the  conrt  are  intimately  connected  with  the  matter  in  dispnte,  so  that 
a  final  decree  cannot  be  made  without  materially  affecting  their  inter- 
ests, the  objection  may  be  taken  at  the  hearing  or  on  i^peal,  or  en 
error. 

Beach  and  Hodnetij  for  the  appellant. 

E.  Lynch^  and  Blinn  and  HobleU^  for  the  appellee. 

Sheldon,  C.  J.  On  April  21, 1885,  Charles  F.  Gerard  and 
Isaac  Wert  were  the  owners  of  a  livery-stable,  stock,  and  busi- 
ness in  Lincoln,  in  this  state,  in  partnership,  doing  business 
■under  the  firm  name  of  Wert  &  Co.,  Oerard's  interest  being 
three  fourths  and  Wert's  one  fourth.  On  that  day,  Oerard 
Bold  to  one  James  H.  Danley  an  undivided  half-interest  in 
the  livery  stock  of  Wert  &  Co.  for  a  half-section  of  land  in 
Nebraska,  taken  at  the  valuation  of  three  thousand  two  hundred 
dollars,  Danley  guaranteeing  that  the  actual  cash  value  of  the 
land  would  be,  in  eighteen  months  thereafter,  three  thousand 
two  hundred  dollars,  and  that  if  not  of  that  value,  he  agreed 
to  pay  to  Gerard  the  difference  between  such  sum  and  the 
value  then,  out  of  said  livery  stock.  On  the  same  date,  and 
as  a  part  of  the  same  transaction,  Gerard,  Danley,  and  Wert 
entered  into  a  partnership  to  conduct  said  livery  business,  and 
did  carry  on  the  same  for  a  while.  On  June  17, 1885,  two 
executions  against  Danley  for  $621.25  and  costs,  and  $148.56, 
and  costs,  respectively,  issued  on  judgments  against  him 
individually,  in  favor  of  one  Harts,  were  levied  upon  the  inter- 
est of  Danley  in  certain  enumerated  articles  of  personal  prop- 
erty of  the  partnership  in  the  livery-stable.  The  property  so 
levied  upon  was  duly  sold,  and  the  appellee.  Bates,  who  in  the 
mean  time  had  purchased  the  judgments  from  Harts,  became 
the  purchaser  at  the  sale  for  $769.91.  Bates,  on  August  21, 
1885,  filed  his  bill  of  complaint  herein  against  Wert  and 
Gerard,  alleging  that  he  became  by  said  purchase  the  abso- 
lute owner  of  an  undivided  one-half  interest  in  said  property; 
that  Wert  and  Gerard  refused  to  recognize  his  ownership,  and 
praying  for  an  account,  and  the  appointment  of  a  receiver. 
The  defendants,  by  their  answer,  deny  that  the  complainant 
is  the  absolute  owner  of  an  undivided  one-half  interest  in  the 
property,  set  up  the  contract  with  Danley  as  to  the  land,  and 
aver  that  Danley's  interest  in  the  property  could  not  be  ascer- 
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tained  until  eighteen  months  after  April  21, 1885,  and  that 
said  time  had  not  expired.  A  receiver  was  appointed,  who 
made  sale  of  the  property  of  the  firm.  The  net  amount  of  the 
assets  of  the  firm  were  found  to  be  $1,780.71,  which  the  decree 
of  the  court  divided  as  follows:  To  complainant,  Bates,  $890.- 
85,  to  the  defendant  Qerard,  $445.18,  and  the  same  to  the  de- 
fondant  Wert.  No  costs  were  adjudged  against  Bates,  but 
they  were  ordered  to  be  paid,  three  fourths  by  Oerard,  and 
one  fourth  by  Wert.  It  appeared  from  the  evidence  that  on 
the  first  day  of  October,  1886,  the  Nebraska  land  was  worth 
from  four  to  five  dollars  per  acre,  and  that  Gerard  was  stil] 
the  owner.  The  decree  was  affirmed  by  the  appellate  court 
for  the  third  district,  and  the  defendant  Gerard  alone  appeals 
to  this  court 

The  decree  is  claimed  to  be  erroneous  in  two  particulars: 
one,  in  that  the  decree  allows  Bates  a  half  of  certain  assets 
of  the  partnership  that  were  not  levied  upon  and  sold  under 
the  executions;  and  the  other,  the  disallowance  of  Gerard's 
claim  against  Danley's  interest  in  the  event  that  the  value  of 
the  Nebraska  land  should  not  be  three  thousand  two  hundred 
dollars  at  the  expiration  of  eighteen  months  from  April  21, 
1885.  The  appellate  court  disposed  of  this  last  objection,  on 
the  ground  that  Gerard,  by  the  representations  he  had  made 
to  Bates  before  his  purchase,  as  to  the  value  of  Danley's  in- 
terest, and  the  encouragement  he  had  given  him  to  buy  the 
judgments,  was  estopped,  as  against  Bates,  to  insist  upon 
his  contract  with  Danley.  We  do  not  find  it  necessary  to 
consider  this  question,  as  we  think  there  is  error  in  the  respect 
first  above  mentioned,  which  requires  a  reversal  of  the  decree. 

The  decree  seems  to  have  proceeded  upon  the  theory  that 
the  sale  on  the  executions  was  of  the  interest  of  Danley  in  all 
the  partnership  property,  whereas  it  was  a  sale  of  his  interest 
in  only  a  part  of  the  property.  The  executions  were  levied  on 
Danley's  interest  in  certain  specific  articles  of  the  partnership 
property,  particularly  enumerating  them.  There  were  $279.45 
of  book-accounts  of  the  firm,  and  some  hay,  oats,  and  other 
property  of  the  firm,  to  the  amount  of  seventy  dollars,  which 
were  not  levied  upon  and  sold  under  the  executions;  and  yet, 
by  the  decree,  Bates  is  allowed  to  share  in  this  property  of  the 
firm  not  levied  on  and  sold,  as  assets  of  the  partnership, 
giving  to  him,  as  his  one  half  thereof,  $174.72,  which  he 
clearly  was  not  entitled  to.  There  was  allowed  to  Bates,  by 
the  decree,  the  whole  interest  of  Danley,  which  remained 
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upon  the  final  adjustment  of  the  partnership  concerns.  That 
interest  Bates  did  not  acquire  by  his  purchase  under  the  exe- 
cutions. He  might  have  acquired  it  bad  there  been  a  propor 
and  different  levy  and  sale,  viz.,  of  Danley's  partnership  in- 
terest, or  of  his  interest  in  the  whole  of  the  partnership  prop- 
erty. But  it  was  here  only  a  part  of  Danley's  partnership 
interest  which  was  levied  upon  and  sold, —  his  interest  in 
certain  specific  articles  of  partnership  property  which  were 
only  a  part  of  the  partnership  property.  That  in  such  a  case 
of  an  execution  of  a  separate  creditor  against  only  one  of 
several  partners,  the  proper  mode  is  to  levy  upon  and  sell  the 
debtor  partner's  interest  in  the  whole  of  the  partnership 
effects,  and  not  in  specific  articles  of  the  partnership  property: 
See  1  Lindley  on  Partnership,  710;  Parsons  on  Partnership, 
852;  Freeman  on  Executions,  sees.  125,  254;  Sirrine  v.  Briggs^ 
81  Mich.  448. 

But  it  is  insisted  that  Gerard  has  got  his  full  share,  and 
there  is  no  error  which  he  can  complain  of, — that  it  is  no 
cause  of  complaint  to  him  that  Bates  receives  more  than  he 
is  entitled  to.  It  is  true  that  Gerard  seems  to  get,  by  the  de- 
cree, his  full  one-fourth  share;  but  does  it  not  concern  him 
that  Bates,  in  this  accounting,  is  allowed  more  than  he  is 
entitled  to  receive, — the  whole  of  Danley's  interest  instead 
of  the  part  of  that  interest  which  he  bought?  Danley  is  not 
a  party,  and  the  accounting  here  will  not  be  conclusive  as  to 
him.  If  the  decree  remains,  Danley  may  file  his  bill  and  sub- 
ject Gerard  to  another  accounting,  where  Danley  may  be  al- 
lowed for  his  unsold  interest  in  the  copartnership.  Gerard 
should  be  subjected  to  the  liability  of  but  one  accounting,  and 
Danley  should  have  been  made  a  party  to  this  suit,  so  that 
there  would  be  need  for  only  one  account  to  be  taken, — the 
one  taken  here, — which  would  be  final  and  conclusive  between 
all  the  copartners,  and  Bates. 

As  the  objection  of  Danley  not  being  made  a  party  does  not 
appear  to  have  been  taken  before,  but  to  be  made  in  this  court 
for  the  first  time,  it  is  insisted  that  it  comes  too  late.  In 
PrerUiee  v.  Kimballj  19  111.  323,  it  was  said:  "It  is  the  usual 
and  better  practice,  where  the  want  of  proper  parties  is  ap- 
parent on  the  face  of  the  bill,  to  take  advantage  of  it  by  de- 
murrer or  motion  to  dismiss,  or  if  not  patent,  by  plea  or 
answer.  Where  the  parties  omitted  are  mere  formal  parties, 
and  not  indispensable  to  a  decision  of  the  case  upon  its  merits, 
at  will  be  too  late  to  make  the  objection  at  the  hearing;  but 

Am.  St.  Rbp.,  Vol.  VIL  —28 
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where  the  rights  of  the  parties  not  before  the  court  are  inti* 
mately  connected  with  l^e  matter  in  dispute,  so  that  a  final 
decree  cannot  be  made  without  materially  affecting  their  in* 
terests,  as  in  this  case,  the  objection  may  be  taken  at  the 
hearing,  or  on  appeal,  or  on  error.  Courts  will,  ex  officio^  take 
notice  of  such  omission,  and  rule  accordingly.''  And  see  Spear 
Y.  CampheU^  4  Scam.  426. 

We  think  Danley  was  a  necessary  party,  and  that  the  6\> 
jection  on  that  account  does  not  come  too  late,  although  made 
for  the  first  time  upon  this  appeal. 

The  judgment  and  decree  of  the  courts  below  will  be  re« 
versed,  and  the  cause  remanded  to  the  circuit  court  of  Logan 
County  for  farther  proceedings,  with  leave  to  the  complainant 
to  amend  the  bill  and  make  James  H.  Danley  a  party  defend- 
ant. ___^_^ 

Levy  astd  Sale  oh  Exk^jtion  or  Pabtkebshxp  Profebxt  por  Ikdi- 
vmuAL  Debt  miMt  be  of  the  nndivided  intereet  of  the  debtor  in  nioh  prop- 
erty: JV«zon  ▼.  Ifaah,  12  Ohio  St  647;  80  Am.  Deo.  390,  and  note.  A  levy 
en  the  firm  property  itself  for  Buoh  debts  creates  no  lien  in  favor  of  snch  eredi* 
tor:  Richard  v.  Allen,  117  Pa.  St  199;  2  Am.  St  Rep.  66%  and  note;  see 
also  WilUama  v.  Lewis,  115  Ind.  45;  post,  p.  403. 
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Vendor  ov  Neootiablx  Bokss  orNotks  Who  Assionb  THm  **  without 
Rbooxtbsb  "  IS  Liable  on  Implied  Warrantt,  in  the  absence  of  express 
representation,  foi-  any  deficiency  between  the  amount  apparently  due 
upon  the  face  of  the  instrument  and  the  amount  legally  collectible  upon 
it,  although  the  deficiency  arises  from  a  successful  interposition  of  the 
defense  of  usury  whereby  the  collection  of  interest  on  tlie  note  is  de« 
feated. 

Vendor  of  Negotiable  Note  is  Concluded  bt  Judgment  Obtained  in 
Suit  ov  Which  He  bad  Due  Notige,  between  his  vendee  and  the 
payor  of  the  instrument,  and  in  which  suit  the  defense  of  usury  was  set 
up,  although  such  vendor  was  not  expressly  requested  to  take  charge  of 
the  suit,  and  the  note  was  sold  *' without  recourse." 

Action  to  recover  deficiency  between  amount  apparently 
due  upon  the  face  of  certain  bonds  and  notes  purchased  by 
the  plaintiff  and  the  amount  actually  collected  thereon  by  him. 
There  were  two  certain  promissory  notes,  for  the  amounts  re« 
spectively  of  one  thousand  dollars  and  eight  hundred  dollars; 
to  these  notes  were  annexed  twelve  interest-bearing  coupons  at 
ten  per  cent  per  annum,  payable  semi-annually.    These  notes 
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and  coupons  were  held  by  one  Thomas  J.  Bunn,  to  whom  they 
bad  been  executed  and  delivered  by  R.  C.  Huskey  and  his  wife, 
and  they  were  secured  by  a  deed  of  trust  to  one  James  H. 
Powell  as  trustee  of  lands  owned  by  the  wife.  Subsequent  to 
making  and  delivering  the  notes,  coupons,  and  deed,  the  wife 
died,  and  the  property  was  advertised  for  sale  by  the  trustee 
under  the  deed,  who  at  that  time  had  no  knowledge  of  the 
wife's  decease.  The  plaintiff  in  this  suit  in  consequence  of 
such  advertisement  purchased  the  notes,  etc.,  paying  the  sum 
due  thereon,  and  a  small  additional  sum  for  printing  and  ad- 
vertising. To  the  plaintiff's  suit  to  foreclose  the  trust  deed, 
and  to  an  action  of  ejectment  for  the  land,  the  defense  of 
usury  was  interposed  and  sustained,  and  the  interest  was 
declared  forfeited.  The  defendant  was  notified  that  the 
foreclosure  suit  was  pending,  and  requested  to  disprove  the 
averment  in  that  suit  of  usury,  and  his  deposition  was  also 
taken  upon  that  point.  This  action  was  then  brought.  The 
third,  fourth,  fifth,  and  sixth  requests  noted  in  the  opinion 
were  all  substantially  the  same,  and  were  to  the  effect ''  that 
the  final  decree  in  the  circuit  court  in  the  case  of  Frank  P. 
Drennan  v.  R.  C.  Huskey  et  aL,  introduced  in  evidence  in  this 
cause,"  was,  together  with  the  fact  that  the  defendant  Bunn 
was  notified  of  the  pendency  of  that  suit,  and  was  requested  to 
defend  the  claim  of  usury  relied  on  as  a  defense  therein,  and 
that  he  appeared  and  testified  as  a  witness,  conclusive  upon 
this  defendant  as  to  all  matters  contained  therein,  and  estab* 
lished  in  this  case  the  right  of  the  plaintiff  to  recover. 

TipUm  and  Beaver,  for  the  appellant. 

James  8.  Ewing,  for  the  appellee. 
Frank  P.  Drennan^  pro  se, 

ScHOLFiELD,  J.  The  circuit  court,  in  effect,  ruled,  as  a 
matter  of  law,  and  that  ruling  is  afSrmed  by  the  judgment  of 
the  appellate  court,  that  proof  that  appellee  was  notified  of  the 
pendency  of  the  foreclosure  suit,  and  of  the  defense  of  usury 
thereto  interposed,  and  requested  to  rebut  and  disprove  such 
defense,  will  not  render  the  decree  of  foreclosure  conclusive 
against  appellee  in  this  suit.  Two  questions  for  our  consid- 
eration arise  upon  this  ruling:  1.  Is  the  vendor  of  negotiable 
bonds  or  notes,  in  the  absence  of  express  representation,  and 
who  assigns  them  '^  without  recourse,"  liable,  on  an  implied 
warranty,  for  any  deficiency  between  the  amount  apparently 
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duo  upon  the  face  of  the  instrument  and  the  amount  legally 
collectible  upon  it?  2.  If  liable,  is  he  concluded  by  the  judg- 
ment between  his  vendee  and  the  payor  of  the  instrument,  by 
reason  of  having  been  notified  in  apt  time  of  the  pendency 
of  the  suit  and  of  the  defense  of  usury  set  up  by  the  payor, 
although  not  expressly  requested  to  take  charge  of  the  suit, 
and  not  notified  that  the  vendee  intends  to  hold  him  respon- 
sible for  the  result  of  the  suit? 

1.  Daniel,  in  his  work  on  negotiable  instruments  (3d  ed., 
vol.  1,  sec.  670),  says:  "When  the  indorsement  is  'without 
recourse,'  the  indorser  specially  declines  to  assume  any  re- 
sponsibility as  a  party  to  the  bill  or  note;  but  by  the  very  act 
of  transferring  it,  he  engages  that  it  is  what  it  purports  to  be, 
— the  valid  obligation  of  those  whose  names  are  upon  it." 
And  he  then  proceeds  to  show  that  the  holder  may  recover 
against  the  indorser  "without  recourse,"  where  the  note  was 
invalid  between  the  original  parties,  l)ecause  of  the  want  or 
the  illegality  of  the  consideration,  as  well  as  in  certain  other 
cases:  See  also,  to  like  effect.  Parsons  on  Bills  and  Notes,  89. 

In  Ticonic  Bank  v.  Smiley,  27  Me.  225,  46  Am.  Dec.  593,  an 
overdue  note  was  transferred  with  the  indorsement,  "indorser 
not  holden,"  and  it  was  held  the  indorser  was  nevertheless 
liable  to  his  vendee  for  any  payment  made  on  the  note  before 
the  transfer,  or  any  set-off  existing  against  it  of  which  the 
note  gave  no  indication,  and  the  vendor  gave  no  information. 

In  ChaUiss  v.  McCrum,  22  Kan.  157,  31  Am.  Rep.  181,  a 
negotiable  promissory  note  was  transferred  by  indorsement 
"without  recourse."  Suit  was  brought  by  the  assignee  upon 
the  note,  and  the  defense  of  usury  was  set  up.  It  seems  that 
by  the  law  of  Kansas,  as  by  our  statute,  usury  only  forfeits 
the  interest.  The  defense  was  sustained,  and  the  assignee,  in 
consequence,  recovered  $229.50  less  than  the  amount  which, 
upon  the  face  of  the  note,  purported  to  be  due  thereon.  The 
assignee  thereupon  sued  the  indorser,  and  recovered  a  judg- 
ment for  this  deficiency.  It  was  held  that  the  indorser, 
although  he  indorsed  without  recourse,  was  liable  on  the 
implied  warranty  that  the  note  was  valid  for  the  amount 
expressed  upon  its  face.  Brewer,  J.,  in  delivering  the  opinion 
of  the  court;  after  a  somewhat  elaborate  examination  of  the 
authorities  bearing  upon  the  question,  said:  "These  authori- 
ties fully  sustain  the  ruling  of  the  district  court.  The  note 
was  not  the  legal  obligation  of  the  maker  to  the  full  amount. 
As  to  the  usurious  portion,  it  was  as  it  were  no  note.    This 
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was  a  defect  in  the  very  inception  of  the  note.  It  was  known 
to  the  vendor,  and  it  arose  out  of  his  own  dealings  in  the  mat* 
ter.  By  all  these  authorities  there  is  an  implied  warranty 
against  such  a  defect,  and  the  vendor  is  liable  for  a  breach 
thereof":  See  also  Randolph  on  Commercial  Paper,  sec.  720. 

It  is  conceded  by  counsel  for  appellee  that  this  case  is  pre- 
cisely in  point  here,  but  it  is  contended  that  it  was  not  cor- 
rectly decided,  because  there  was  no  fraud  there,  and  in  support 
of  that  contention  it  is  argued  that,  unless  that  which  is 
claimed  to  be  fraud  rendered  the  note  absolutely  void,  and 
not  merely  voidablCi  it  cannot  be  considered.  No  authority  is 
cited  in  behalf  of  this  contention,  and,  in  our  opinion,  it  is 
predicated  upon  a  misconception  of  what  is  necessary  to  con- 
stitute a  breach  of  an  implied  warranty.  That  which  is  ab- 
solutely void,  in  the  sense  of  this  contention,  is  incapable  of 
ratification:  See  Bishop  on  Contracts,  enlarged  ed.,  sees.  610 
et  seq.  But  it  is  manifest  a  sale  which  will  authorize  an  ac- 
tion for  a  breach  of  an  implied  warranty,  in  many  if  not  in 
most  cases,  is  but  voidable.  The  purchaser  may  elect  to 
waive  his  right  to  avoid  it,  and  ratify  it  if  he  will.  As  illus- 
trative of  this  may  be  mentioned  all  those  cases  where  the 
buyer  does  not  inspect  the  thing  bought,  but  trusts  to  the 
vendor,  and  the  quantity  and  kind  of  goods  are  delivered,  but 
upon  inspection  they  prove  unsalable,  by  reason  of  defects  in 
quality:  See  Benjamin  on  Sales,  1st  Am.  ed.,  484;  Bigelowon 
Fraud,  34,  36. 

A  note  or  bond  given  without  consideration,  whether  volun- 
tarily, or  through  mistake  as  to  the  state  of  indebtedness  be- 
tween the  parties,  or  for  a  consideration  that  totally  fails,  as 
in  consideration  of  a  sale  and  warranty  where  the  warranty  is 
broken,  is  not  absolutely  void  in  the  sense  as  here  contended 
for  by  counsel;  and  yet,  in  the  first  two  instances,  there  would 
be  a  total  want  of  consideration,  and  in  the  last,  a  failure  of 
consideration,  ^hich  might  be  set  up  as  defenses  to  the  col- 
lection of  the  note  in  a  suit  by  the  payee,  or  by  an  assignee 
after  maturity,  or  with  notice,  against  the  payor.  But  none 
of  these  defenses  would  be  admissible  to  a  suit  by  an  assignee 
before  maturity  and  without  notice,  as  would  any  defense 
showing  that  the  note  was  absolutely  void:  See  Story  on  Bills, 
sec.  188. 

Where  money  is  paid  by  one  party  to  another  for  a  given 
article  assumed  to  be  sold,  but  the  seller  delivers  to  the  pur- 
chaser only  a  worthless  imitation  of  that  article,  there  is  a 
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legal  fraud,  and  an  action  for  money  bad  and  received  will  lie 
for  the  money  thus  paid  for  which  nothing  has  been  received: 
Lunt  V.  Wrenny  113  111.  168;  and  see  also  Bigelow  on  Fraud, 
35j  supra.  So  if  the  buyer  has  paid  for  a  certain  quantity  of 
goods,  and  the  vendor  has  delivered  only  a  part,  and  makes 
default  in  delivering  the  remainder,  the  buyer  may  rescind 
the  contract  for  the  deficiency,  and  recover  the  price  paid  for 
the  quantity  deficient,  for  the  parties  in  this  case  have,  by  their 
conduct,  given  an  implied  assent  to  a  severance  of  the  con- 
tract, by  the  delivery  on  the  one  part,  and  the  acceptance  on 
the  other,  of  a  portion  only  of  the  goods  sold.  This  is,  in  its 
nature,  a  total  failure  of  consideration  for  part  of  the  price 
paid,  as  contradistinguished  from  cases  of  a  partial  failure  of 
the  whole:  Benjamin  on  Sales,  Ist  Am.ed.,  310,  citing  Deveau 
v.  Connolly^  8  Com.  B.  640.  And  so  we  said,  in  Bohinson  v. 
McNeiU,  61  111.  225,  where  there  had  been  a  transfer  of  book- 
accounts  by  the  defendant  to  the  plaintiff,  and  suit  was  brought 
for  a  failure  to  realize  the  amount  from  the  debtors:  "  The 
mere  transfer  of  the  accounts  as  unpaid  amounted  to  a  war- 
ranty that  they  were  so,  as  Robinson  knew  whether  he  had 
received  payment,  and  would  be  guilty  of  a  fraud  in  selling 
as  unpaid  a  debt  which  had  been  actually  discharged.^'  It  is 
true  that  the  defense  of  usury  is  personal  to  the  borrower  and 
his  privies,  and  that  it  does  not  therefore  render  the  instru- 
ment affected  absolutely  void,  but  only  voidable;  but  in  this 
respect,  an  instrument  to  which  that  defense  may  be  inter- 
posed is  in  no  wise  different  from  instruments  to  which  the 
defense  of  payment,  or  failure^of  consideration  by  reason  of  a 
fraudulent  and  deceitful  sale,  may  be  interposed.  The  bor- 
rower and  his  privies  can  alone  set  up  the  latter  as  well  as  the 
former  defense. 

The  only  instances  of  which  we  are  aware,  where  it  may  be 
material  to  distinguish  between  that  which  renders  an  instru- 
ment absolutely  void  and  that  which  renders  it  voidable  when 
considered  as  a  ground  of  defense,  are  in  suits  upon  instru- 
ments negotiable  by  the  law  merchant.  In  certain  cases, 
under  that  law,  an  assignee,  before  dishonor,  will  not  be  af- 
fected by  defenses  rendering  the  instrument  voidable  merely, 
as  between  the  original  payor  and  payee,  but  will  be  concluded 
by  defenses  rendering  it  absolutely  void;  but  there  is  no  ques- 
tion here  as  to  the  rights  of  parties  under  the  law  merchant, 
nor  even  under  our  statute  in  relation  to  negotiable  instru' 
ments.   The  indorsement  transferred  title,  and  it  gave  no  notice 
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of  deceit  in  the  sale.  It  is  not  claimed  there  is,  under  such 
an  indorsement,  liability  by  virtue  of  any  contract  of  indorse* 
ment,  and  upon  no  principle  that  we  are  aware  of  is  such  an 
indorser,  by  the  fact  of  indorsement,  less  liable  for  deceit  in 
the  sale  than  he  would  have  been  had  he  transferred  a  chose 
in  action  without  indorsement,  as  in  Robinson  v.  McNeill^  supra. 

That  the  sale  of  a  chose  in  action,  by  the  party  to  whom  it 
is  payable,  expressed  and  understood  to  be  for  a  given  amount, 
but  in  tact  subject  to  be  reduced  to  a  sum  materially  less  than 
that  amount,  by  the  defense  of  usury,  to  a  party  having  no 
previous  notice  of  the  usury,  and  without  informing  him  of 
the  usury,  is  a  legal  fraud,  must  be  as  clear  as  it  is  that  it  is 
a  legal  fraud  to  transfer  to  a  purchaser  in  good  faith,  without 
notice,  an  account  for  an  expressed  amount  which  had  never 
been  incurred,  or  which  had  been  paid.  The  usury  is  the  act 
of  the  party  selling.  He  does  not  own  the  sum  forfeited  by 
the  usYiry,  has  no  legal  right  to  coUect  it,  and  therefore  has 
no  right  to  sell  and  transfer  it  to  another.  To  that  extent  he 
has  nothing  to  sell  or  transfer*  The  note,  too,  is  his  act,  and 
by  him  therefore  it  is  made  to  express  what,  in  law,  is  a  fietlse- 
hood  upon  its  face,  and  by  this  legal  falsehood  he  induces  an- 
other to  believe  what  is  not  legally  true,  and  to  pay  him  money 
which  he  would  not  pay  if  he  knew  the  legal  truth.  There  is 
willful  deception,  in  a  legal  aspect,  and  consequent  gain,  upon 
the  one  side,  and,  legally  speaking,  ignorant  credulity,  and 
pecuniary  loss  as  its  consequence,  upon  the  other  side:  See 
Kerr  on  Fraud,  Bump's  ed.,  42. 

2.  Whore  one  party  is  liable  to  indemnify  another  against 
a  particular  loss,  it  is  because,  by  law  or  by  contract,  the  pri- 
mary liability  for  such  loss  is  upon  the  party  indemnifying, 
and  in  such  instances  the  party  bound  to  indemnify  is  in 
privity  with  the  party  to  be  indemnified,  and  he  therefore  has 
a  direct  interest  in  defeating  any  suit  whereby  there  may  be 
a  recovery  as  to  the  subject-matter  of  the  indemnity  against 
the  party  to  be  indemnified.  The  party  to  be  indemnified, 
moreover,  is  manifestly  directly  interested  in  having  him  de- 
feat all  recovery  in  such  suit,  and  so  their  respective  interests 
and  duties  in  respect  of  such  suit  must  be  the  same.  Bawle, 
in  his  work  on  covenants  for  title,  2d  edition,  page  242,  after 
alluding  to  the  ancient  practice  of  ''  vouching  to  warranty,'' 
says:  "Partly,  perhaps,  from  analogy  to  that  practice,  it  is 
well  settled  in  this  country,  in  most  if  not  in  all  of  the  states, 
that  in  general,  upon  suit  being  brought  upon  a  paramount 


360  Dbennak  v.  Bunn.  [lUinois, 

claim  against  one  who  is  entitled  to  the  benefit  of  a  covenant 
of  warranty,  the  latter  can,  bj  giving  proper  notice  of  this 
action  to  the  party  bound  by  that  covenant,  and  requiring  him 
to  defend  it,  relieve  himself  from  the  burden  of  being  obliged 
afterwards  to  prove,  in  the  action  on  the  covenant,  the  validity 
of  the  title  of  the  adverse  claimant."  He  then  adds:  "A 
similar  course  of  decision  has  also  been  adopted  in  England, 
resting,  however,  rather  upon  general  principles  than  any  anal- 
ogy to  the  old  common-law  practice  of  voucher." 

In  Duffield  v.  Scott^  3  Term  Rep.  874  (6  Eng.  Com.  R.,  1st 
ser.,  208),  BuUer,  J.,  speaking  of  this  question,  said:  "The 
purpose  of  giving  notice  is  not  in  order  to  give  a  ground  of  ac- 
tion, but  if  a  demand  be  made  which  the  person  indemnifying 
is  bound  to  pay,  and  notice  be  given  to  him,  and  he  refuse  to 
defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  that  is  equivalent 
to  a  judgment,  and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not  bound  to  pay  the 
money." 

In  Littleton  y.  Richardson^  84  N.  H.  179,  66  Am.  Dec.  759, 
the  court,  per  Bell,  J.,  said:  "When  a  person  is  responsible 
over  to  another,  either  by  operation  of  law  or  by  express  con- 
tract, and  he  is  duly  notified  of  the  pendency  of  the  suit,  and 
requested  to  take  upon  himself  the  defense  of  it,  he  is  no  longer 
regarded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages 
of  controverting  the  claim  as  if  he  were  the  real  and  nominal 
party  upon  the  record.  In  every  such  case,  if  due  notice  is 
given  to  such  person,  the  judgment,  if  obtained  without  fraud 
or  collusion,  will  be  conclusive  against  him,  whether  he  has 
appeared  or  not." 

In  numerous  other  decisions,  the  general  doctrine  that  no- 
tice, in  such  cases,  to  the  party  responsible  over,  imposes  upon 
him  the  duty  of  defending,  and  renders  him  liable  for  the  re- 
sult of  the  suit,  is  asserted:  Blaadale  v.  Bdbcockj  1  Johns.  516, 
•517;  Barney  v.  Dewey^  6  Id.  224;  7  Am.  Dec.  372;  Inhabitants 
of  MUford  V.  Holbrook,  9  Allen,  17;  85  Am.  Dec.  736;  City  oj 
Boston  V.  Wofthingtony  10  Gray,  496;  Pitkin  v.  Leavitt^  13  Vt. 
879;  Turner  v.  Goodrich^  26  Id.  708;  Bond  v.  Goodrich,  1  Nott 
&  McC.  201;  Ryerson  v.  Chapman,  66  Me.  563;  see  also  Wade 
on  Notice,  sec.  180  c;  Freeman  on  Judgments,  sec.  181. 

The  only  question,  in  this  connection,  upon  which  we  find 
any  diversity  in  the  authorities,  is,  whether  it  is  indispensable 
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that  the  indemnifying  party  should,  in  addition  to  having 
notice  of  the  pendency  of  the  litigation,  bo  requested  to  take 
charge  of  it,  and  notified  that  if  he  fail,  he  shall  be  held  respon- 
sible. That  view  is  taken  in  Sowers  v.  Schmidty  24  Wis.  417, 
and  Pavl  v.  Whitmore,  3  Watts  &  S.  410,  and,  it  may  be,  also 
in  other  cases.  But  in  our  opinion,  the  weight  of  reason  and 
of  authority  is  the  other  way.  An  obligation  to  indemnify 
against  the  result  of  a  particular  suit  necessarily  assumes 
that,  as  between  the  party  obligated  to  indemnify  and  the 
party  to  be  indemnified,  the  entire  burden  of  the  suit  should 
fall  on  the  former,  and  that  the  latter  should  be  entirely  free 
of  it,  and  therefore,  that,  as  between  them,  the  former,  and  not 
the  latter,  should  be  the  real  party  to  the  suit,  and  prosecute 
or  defend  it  But  since  the  latter  may  sue  or  be  sued  without 
the  knowledge  of  the  former,  he  might  not  know  of  the  osist- 
ence  of  the  suit,  and  therefore  could  not  prosecute  or  defend  it, 
but  if  notified  of  the  existence  of  the  suit  in  apt  time,  he  could 
prosecute  or  defend  it,  and  it  being  his  duty  to  do  so,  his  fail- 
ure to  do  so  successfully  would  be  conclusive  against  him  that 
he  was  unable  to  do  so,  and  that  the  judgment  was  right.  In 
such  case,  the  obligation  to  indemnify  operates,  from  the 
making  of  the  contract,  as  to  every  burden  or  loss  within  its 
contemplation;  and  although  no  suit  could  be  maintained  until 
after  loss,  the  recovery  would  be,  because  it  was  the  duty  of 
the  indemnifying  party  to  have  prevented  loss,  and  it  is  abso- 
lute, and  not  conditioned  upon  request  We  are  unable  to 
perceive  why,  in  this  case,  more  than  in  any  other,  a  party 
shall  have  been  requested  to  do  that  which  it  was  his  duty  to 
do  without  request,  or  how  a  notice  that  he  will  be  held  re- 
sponsible can  be  necessary,  where  he  is,  by  contract,  already 
legally  responsible. 

In  Blasdale  v.  Babcockj  supra^  the  action  was  for  the  price 
paid  for  a  horse  which  the  defendant  had  sold  to  the  plaintiff, 
but  which  belonged  to  another  person,  who  had  recovered  it 
from  the  plaintiff.  The  record  of  the  judgment  in  favor  of  the 
owner  of  the  horse,  and  against  the  plaintiff,  was  admitted  in 
evidence  as  conclusive  of  the  question  of  title.  On  objection 
to  the  competency  of  this  evidence,  it  was  insisted  that  it 
ought  to  appear,  not  only  that  the  defendant  had  noti  l«  of  that 
suit,  but  also  that  he  had  notice  of  the  time  when  .he  cause 
was  actually  tried;  but  the  court  held  that  the  first  notice 
given  to  the  defendant,  of  the  pendency  of  that  suit,  was  suffi- 
cient, and  he  was  bound  to  know  all  the  subsequent  proceed- 
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ings,  without  a  epecial  notice  of  the  time  every  court  was  to 
be  held. 

In  Barney  v.  Dewey ^  supray  the  declaration  stated  that  the 
defendant,  intending  to  deceive,  etc.,  falsely  represented  a  cer- 
tain horse  to  be  the  property  of  the  defendant,  thereby  in* 
ducing  the  plaintiff  to  purchase  him;  that  the  defendant  well 
knew  that  the  horse  belonged  to  another  person, — one  Thad« 
deus  Dewey, — and  in  an  action  brought  against  the  plaintiff 
by  T.  Dewey,  testified  that  the  horse  was  the  property  of  T. 
Dewey,  and  that  he,  the  defendant,  had  no  right  to  part  with 
the  horse.  There  was  a  demurrer  to  the  declaration,  which 
was  overruled.  The  court,  in  considering  the  sufficiency  of 
the  declaration,  said:  "There  is  no  allegation  of  notice  to  the 
defendant  of  the  pendency  of  the  suit  brought  by  Thaddeus 
Dewey,  but  there  is  an  averment  of  a  fact  tantamount.  It  is 
alleged  that  the  defendant  was  a  witnesfi  on  that  trial,  and 
proved  himself  that  he  did  not  own  the  horse  when  he  sold 
him  to  the  plaintiff.*' 

In  Been  v.  Pinneyy  12  Wend.  809,  in  an  action  on  a  bond  to 
indemnify  special  bail,  it  was  held  that  notice,  merely,  of  the 
pendency  of  the  suit  against  the  bail  was  sufficient  to  con- 
clude the  obligor  in  the  indemnity  bond.  The  court  said: 
"The  declaration  avers  that  the  plaintiff  gave  immediate 
notice  to  the  defendants  of  the  commencement  of  the  suit 
against  him,  upon  his  recognizance,  by  Johnson,  and  of  the 
nature  and  pendency  thereof,  and  the  proceedings  therein. 
After  such  notice,  they  were  bound  to  defend  the  suit." 

In  City  of  Chicago  v.  Robbin8f  2  Black,  418,  the  city  had 
been  sued,  and  a  recovery  for  damages  had,  because  of  a  nui- 
sance created  and  maintained  by  Robbins,  in  making  and 
failing  to  properly  guard  an  excavation  in  one  of  the  streets 
of  the  city,  and  sought  to  recover  back  from  Bobbins  the 
amount  thus  recovered  from  it.  One  of  the  questions  dis- 
cussed in  argument  and  considered  by  the  court  was,  whether 
Bobbins  had  been  sufficiently  notified  of  the  pendency  of  the 
suit  against  the  city  to  be  concluded  by  the  judgment  therein* 
The  court  said:  "An  express  notice  to  him  to  defend  the  suit 
was  not  necessary  in  order  to  charge  his  liability:  Barney  v. 
Dewey,  13  Johns.  226;  Warner  v.  McOary,  4  Vt.  500;  Beers  v. 
Pinney,  12  Wend.  809.  He  knew  that  the  case  was  in  court, 
was  told  of  the  day  of  trial,  was  applied  to  to  assist  in  procur- 
ing testimony,  and  wrote  to  a  witness,  and  is  as  much  charge- 
able with  notice  as  if  he  had  been  directly  told  that  he  could 
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contest  Woodbury's  right  to  recover,  and  that  the  city  would 
look  to  him  for  indemnity."  The  same  case  was  again  before 
the  supreme  court  of  the  United  States  as  Robbina  v.  City  of 
Chicagoy  and  is  reported  in  4  Wall.  657.  The  sufficiency  of 
the  notice  was  again  considered,  and  the  foregoing  ruling  was 
reaffirmed.  An  instruction  was  there  sustained,  which  told 
the  jury  that  if  the  attorney  of  the  corporation  informed  the 
defendant  of  the  suit  and  its  nature,  and  of  the  day  of  the 
trial,  and  conversed  with  him  about  the  testimony  for  the  de- 
fense, he  was  as  much  chargeable  with  notice  as  if  he  had 
been  directly  told  that  he  could  contest  the  right  of  the  in- 
jured party  to  recover,  and  that  the  corporation  would  look  to 
him  for  indemnity  in  case  of  an  adverse  result. 

In  City  of  Boston  v.  Worthingtorij  10  Gray,  496,  the  action 
was  similar  to  that  in  City  of  Chicago  v.  RobbiTiSy  aupm,  and 
the  question  of  notice  to  the  party  causing  the  nuisance,  and 
hence  bound  to  indemnify,  was  also  there  discussed  and  con- 
sidered. The  court  said:  ^'Had  the  defendants  such  notice 
of  the  pendency  of  Southwick's  action  as  renders  the  judg- 
ment recovered  therein  conclusive  against  them  to  any  ex- 
tent? We  are  of  opinion  that  they  had.  They  were  informed 
when  Southwick's  writ  was  returnable;  that  he  had  sued  for 
an  injury  received  on  a  day  named,  by  a  defect  in  the  high- 
way called  Congress  Square,  in  a  place  occupied  by  them. 
They  were  directed  to  take  notice  Uiat  the  plaintiffs  would 
hold  those  responsible  who  had  the  charge  and  custody  of  the 
place  of  the  accident,  and  they  were  required  to  govern  them- 
selves accordingly.  They  were  not,  in  terms,  requested  to 
take  upon  themselves  the  defense  of  that  action;  and  this 
was  not  necessary  in  order  to  render  the  judgment  conclusive 

against  them  as  to  the  facts  thereby  established The 

defendants,  by  the  notice  given  to  them  of  Southwick's  action, 
had  an  opportunity  to  defend  it;  and  the  case  shows  that  they 
'were  present  and  at  the  trial,  and  testified  therein.'  This 
fact,  according  to  Spencer,  J.,  in  13  Johnson,  ubi  supraj  is  suf- 
ficient to  show  such  notice  as  to  render  the  judgment  conclu- 
sive against  them." 

In  Holbrook  v.  Holbrooke  15  Me.  12,  the  court  said:  "  It  can- 
not be  material  to  the  person  agreeing  to  indemnify,  that  ho 
should  have  a  formal  notice  served  upon  him.  The  law  re- 
quires that  he  should  have  notice  before  the  judgment  can 
be  used  against  him,  because  he  is  the  real  party  in  interest 
But  any  notice  which  will  enable  him  to  present  any  de« 
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fense  which  he  may  have,  either  in  law  or  fact,  is  all  that  can  j 

be  useful  to  him,  and  the  law  requires  no  vain  or  useless  cere-  ' 

monies  in  such  cases."  See  also  Veazie  v.  Railroad  Co.^  49 
Me.  119. 

A  recent  case  in  point,  also  decided  by  the  supreme  court  of 
Maine,  is  Davis  y.  Smithy  79  Me.  851.  Suit  was  brought  upon 
a  bond  given  by  the  defendant  to  indemnify  the  plaintiff 
against  loss  on  account  of  paying  the  plaintiff,  who  claimed 
to  be  a  guardian,  the  amount  of  a  promissory  note  given  to 
another  as  guardian  of  the  same  person.  The  person  to  whom 
the  note  was  given  sued  the  plaintiff,  and  recovered  a  judg- 
ment for  the  amount  due  upon  the  note,  which  he  paid.  One 
of  the  material  questions  in  the  case  was,  whether  the  defend- 
ant had  such  notice  of  the  pendency  of  the  suit  against  the 
plaintiff  that  she  was  concluded  by  that  judgment.  The  court 
said:  "We  are  of  the  opinion,  from  the  evidence  before  us, 
and  with  the  inferences  legitimately  to  be  drawn  from  it,  that 
the  defendant  had  such  notice  of  the  pendency  of  the  suit  as 
renders  the  judgment  recovered  therein  conclusive  against  her. 
She  employed  and  paid  the  counsel  who  tried  the  case.  She 
went,  in  company  with  the  plaintiff,  twice  to  Dover,  to  have 
the  case  tried,  it  being  continued  the  first  time  because  the 
other  side  was  not  ready.  She  was  present  at  the  trial,  testi- 
fied in  the  case,  and  paid  all  the  expenses  of  this  plaintiff  and 

his  witnesses The  facts  shown  are  sufficient  to  render 

the  judgment  conclusive  against  her,  although  the  plaintiff 
had  not  in  terms  requested  her  to  take  upon  herself  the  de- 
fense of  that  action.  '  This  was  not  necessary,'  say  the  court 
Jn  Boston  v.  WorthingtoTty  supra,  *  to  render  the  judgment  con- 
clusive against  them  as  to  the  facts  thereby  established.'  And 
this  principle  is  established  by  the  great  weight  of  authority, 
that  where  one  stands  in  the  position  of  indemnitor  to  another 
who  is  liable  over  to  a  third  party,  his  liability  may  be  fixed 
and  determined  in  the  action  brought  against  such  third 
party,  by  notice  of  the  pendency  of  such  action,  and  an  oji- 

portunity  offered  him  to  defend  it In  such  case,  the 

authorities  hold  that  notice  in  writing,  or  even  express  notice, 
is  unnecessary,  but  that  notice  maybe  implied  from  his  knowl- 
edge of  a  pendency  of  the  action,  and  a  participation  in  the 
defense."  See  also  Ryerson  v.  Chapman,  66  Me.  563;  Warner 
V.  McQary,  4  Vt.  508. 

We  are  therefore  of  opinion  that  the  circuit  court  erred  in 
refusing  the  third,  fourth,  fifth,  and  sixth  requests  as  asked  by 
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7hc  appellant,  and  that  the  appellate  court  erred  in  affirming 
that  ruling. 

Some  point  was  made  in  argument  that  appellee  was  a  mere 
broker,  having  no  interest  in  the  notes  or  bonds.  No  question 
arises  upon  the  record  in  that  respect.  No  question  of  that 
kind  was  raised  in  the  trial  court  or  considered  in  the  appel- 
late court.  Although  in  fact  a  broker,  unless  the  evidence 
showed  that  appellant  knew  him  to  be  a  broker,  and  dealt 
with  him  as  such,  he  occupies  the  position  of  a  principal. 

No  question  was  raised  as  to  the  good  faith  of  the  adjudi- 
cation in  the  foreclosure  case,  either  by  requests  to  rule  in  that 
respect,  or  by  objections  to  the  introduction  or  exclusion  of  evi- 
dence. Of  course,  a  decree  by  collusion  would  not  be  conclu- 
sive against  the  indemnitor,  but  there  is  nothing  in  that  respect 
before  us,  as  a  question  of  law. 

The  judgments  of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court  for  a 
trial  de  novo,  in  conformity  with  the  views  hereinbefore  ex- 
pressed. Judgment  will  be  entered  in  this  court  for  the  costs 
of  the  appellant  in  the  appellate  court,  as  well  as  in  this  court. 


Durncs  and  LiAsn.mEs  of  Indobseb  withottt  Reooubsb.  —  Ik  Qkn- 
EBAL,  the  tranaferrer  of  a  promissory  note  "  without  reoonrse "  is  exempt 
£rom  the  ordinary  responsibilities  of  an  indorser.  Such  an  indorsement  is  a 
qualified  one  to  the  extent  that  the  indorser  cannot  be  held  liable  in  a  case  of 
non-payment  by  the  maker:  Walaonv,  Chesire,  18  Iowa,  202;  87  Am.  Deo.  380, 
and  note  389;  Crajl  v.  Fleming,  46  Pa.  St.  140;  Haf/ne  v.  Ditto,  27  La.  Ann. 
G22;  Waite  ▼.  Fofiter,  33  Me.  424.  The  indorsement  is  merely  a  transfer  of 
tlie  property:  Id.;  or,  as  was  said  in  Miller  v.  Duyan,  36  Iowa,  437,  the  obli- 
gations of  a  transferrer  of  paper  without  recourse  are  substantially  those  of  a 
transferrer  of  paper  when  payable  to  bearer  by  delivery.  But  while  the  in- 
dorsement transfers  the  title  to  the  note,  it  does  not  carry  the  right  to  main- 
tain an  action  for  fraud  practiced  upon  such  indorser  in  the  transfer  of  the 
uote  to  him  by  the  payee:  Waison  v.  Chture,  18  Iowa,  202;  87  Am.  Dec.  389; 
nor  can  the  fact  that  a  note  was  taken  without  recourse  in  any  manner  affect 
the  rights  of  the  indorsee  against  the  maker:  Mayes  v.  Eobkwm,  93  Mc^  114, 
122. 

What  Warbantt  is  Implied.  —  An  indorser  without  recourse  impliedly 
warrants  that  the  note  is  valid;  that  the  signatures  of  the  prior  parties  whose 
names  appear  thereon  are  genuine;  that,  so  far  as  he  is  concerned,  the  paper 
expresses  the  exact  legal  obligations  of  all  the  parties  that  the  note  is  of  the 
kind  or  description  it  purports  to  be;  that  the  note  has  not  been  paid;  that 
the  parties  to  it  are  nU  juris  capable  of  contracting;  that,  he  will  do  nothing 
to  prevent  the  transferee  from  collecting  it;  that  he  himself  has  practiced  no 
fraud  in  the  transfer;  that  he  will  not  defend  that  he  was  without  titie,  or 
that  the  consideration  was  illegaL  Such  indorsement  does  away  with  the 
conditional  liability  which  is  assumed  by  an  unqualified  indorsement;  but  it 
eaves  the  indorser  liable  as  vendor,  and  divests  him  of  none  of  the  liabilities 
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thereto  attacbing.  "It  makes  the  tranBaction  the  equivalent  of  a  delivery 
of  paper  payable  to  bearer,  and  tranfiferable  by  delivery":  CkaiUaa  ▼.  Me* 
CruTn,  22 Kan.  157, 161;  31  Am.  Bep.  181;  Hamnmy.  SiehartUon^  48  Vt.  608; 
21  Am.  Bep.  152;  Wai9on  v.  Chedre,  18  Iowa,  202;  87  Am.  Deo.  382,  and  note 
889;  Dumcnt  v.  WiUiamaon,  18  Ohio  St  515;  98  Am.  Dec.  186;  M^lerv.  Funk, 

8  Fa.  St  468;  Rice  v.  Steams,  3  Mass.  225.  In  HecM  v.  BaieheUer,  Mass. 
(not  yet  reported),  the  payees  and  owners  of  a  promissory  note  received  by 
them  in  the  ordinary  coarse  of  bnsiness  sold  it  "  withoat  recourse, "  throngh 
a  broker,  to  the  plaintifTs  in  that  suit  Two  honrs  prior  to  the  sale,  the 
makers  of  the  note  made  a  voluntary  assignment  for  the  benefit  of  their 
creditors,  which  fact  was  not  known  at  the  time  of  the  sale  by  any  of  the 
parties  to  the  sale.  A  suit  was  thereafter  brought  by  the  holder  of  the  note 
against  the  payee  or  seller  thereof  to  recover  the  sum  paid  therefor;  and  the 
court  said:  "The  ofifer  of  a  note  for  sale  without  recourse  to  the  seller  does 
not  involve  any  representation  as  to  the  solvency  of  the  parties  to  it,  or  as  to 
its  value.  ....  The  defendants  sold  the  note  in  good  faith.  So  far  as  the  evi* 
denoe  shows,  neither  party,  at  the  time  of  sale,  spoke  of  or  inquired  about  or 
knew  anything  about  the  failure  of  the  makers.  They  stood  upon  an  equal 
footing,  and  they  had  equal  means  of  knowing  the  standing  of  the  maker.  It 
was  understood  that  the  defendants  were  selling  the  note  without  recourse  to 
them.  They  did  not  expressly  warrant  the  value  of  the  note;  and  we  are  of 
the  opinion  that  no  warranty  could  fairly  be  inferred,  from  the  circumstances, 
of  the  solvency  of  the  maker,  or  that  they  continued  in  business  '*;  and  re« 
covery  was  denied. 

Parol  Evidencb  to  Vabt  CozfTBAor  of  iNBOBSBinNT.  —  Aa  a  general 
rule,  oral  evidence  is  inadmissible  to  change  the  contract  of  indorsements 
Barnard  v.  Gaston,  23  Minn.  192;  Day  v.  ThompKm,  65  Ala.  269;  Preston  v. 
Ellington,  74  Id.  133;  note  to  Dewey  v.  Warrmer,  22  Am.  Rep.  93;  or  to 
show  an  agreement  that  the  indorser  should  not  be  held  liable  as  such: 
Courtney  v.  Hogan,  93  111.  101.  This  rule,  however,  is  not  in  force  under 
some  of  the  decisions  to  the  full  extent  here  given:  Ross  v.  Bspy,  66  Pa.  St 
481;  8mWi  v.  MorriO,  54  Me.  48;  Mendenhall  v.  Davis,  72  N.  C.  150,  and 
cases  herein  post  The  general  rule  relates  to  restrictive  indorsements,  and 
extended,  it  applies  to  indorsements  without  recourse.  Hence  it  has  been 
held  that  an  indorser  may  not,  as  against  a  subsequent  honafde  indorsee  for 
value,  defend  upon  the  ground  that  the  words  "without  recourse"  were 
vcrbsdly  agreed  between  him  and  the  indorsee's  agent  to  be  written  over  the 
indorsement,  and  that  his  indorsement  was  only  made  in  view  of  such  agree- 
ment, and  for  the  sole  purpose  of  transferring  the  title  to  that  indorsee: 
Levois  V.  Dunlap,  72  Mo.  174;  Hia  v.  Shields,  81  N.  0.  250,  254;  Commission- 
ers  qflredeU  v.  Watrnm,  82  Id.  308;  and  other  cases  hold  that  parol  evidence 
is  inadmissible  to  change  a  simple  indorsement  of  a  promissory  note  into  an 
indorsement  without  recourse:  Note  to  Stack  v.  Beach,  39  Am.  Kep.  IIG; 
DoolittU  V.  Ferty,  20  Kan.  230;  27  Am.  Bep.  166,  citing  1  Daniel  on  Nego- 
tiable Instruments,  sec.  719;  1  Greenl.  Ev.,  sec  276,  note  2;  Lee  v.  Pile,  37 
Ind.  107;  Wilson  v.  Black,  1  Blackf.  509;  BartleU  r.  Lee,  23  G&,  491;  Wood- 
u?ard  V.  Foster,  18  Gratt  205;  Bank  qf  Albion  v.  Smith,  27  Barb.  489;  Fassin 
V.  Hubbard,  55  N.  Y.  465;  United  Stales  Bank  v.  Dunn,  6  Pet  51;  Howe  v. 
Merrin,  5  Cush.  80;  PreseoU  Bank  v.  Caverly,  7  Gray,  217;  Wright  v.  Morse, 

9  Id.  337;  Biglouf  v.  Colton,  13  Id.  310;  Ooudy  v.  Harden,  7  Taunt  159;  see 
also  Skinner  v.  ChurtA,  36  Iowa,  91;  Union  Bank  v.  Crine,  33  Fed.  Bep.  809. 
Dale  V.  Gear,  38  Conn.  15;  9  Am.  Bep.  353;  and  in  Charles  v.  Denis,  42  Wis. 
46,  24  Am.  Bep.  383^  the  same  rule  was  stated  with  a  limitation  to  eases 
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wlitre  there  was  no  frand  or  mistake.  But  as  to  subseqnont  holders  with 
notice,  examine  Van  VaOxnburgh  v.  Stupplebeen,  49  Barb.  99.  In  Lee  v. 
Pikf  37  Ind.  107,  the  rule  has  been  extended  in  its  strictness,  and  it  is  there 
held  that  even  between  the  immediate  parties,  it  is  no  sufficient  defense  that 
there  was  an  agreement  that  the  note  should  be  without  recourse,  and  that 
parol  evidence  was  inadmissible  to  show  such  agreement:  See  also  Smith  v. 
Caro,  9  Or.  278,  and  cases  cited  therein;  Afcuon  ▼.  Burton,  54  HL  849;  Court- 
ney ▼.  Hbgan,  93  Id.  101.  But  eoiUra,  there  are  decisions  which  hold  that 
parol  evidence  that  the  indorsement  was  merely  made  to  transfer  the  title 
is  admissible,  and  amounts  to  an  indorsement  without  recourse,  where  the 
paper  is  held  by  the  indorsee^  and  has  not  been  put  in  circulation:  DavU  v. 
Brown,  94  U.  S.  423;  see  also  MendenhaU  v.  Dams,  72  N.  0.  150;  Lems  v. 
Dunlap,  72  Mo.  174;  Breneman  v.  Fumeaa,  90  Pa.  St.  180;  BUi  v.  Shields,  81 
N.  C.  250,  254;  Commissioners  qf  Iredell  v.  Watson,  82  Id.  308;  Lewis  v.  Wil- 
Uams,  4  Bush,  678;  Harrison  v.  McKhn,  18  Iowa,  485;  James  v.  SmWi,  30  Id. 
65;  PaUen  v.  Pearson,  57  Me.  428;  Smi^  v.  Mornll,  54  Id.  48;  Lynclt,  v. 
Goldsmith,  64  Ga.  42.  So  it  may  be  shown  that  the  indorsement  was  made 
to  the  agent  of  the  indorser,  or  in  trust  for  collection:  Lewis  v.  Dunlap,  72 
Mo.  174;  Donner  v.  Chesebrough,  86  Conn.  39;  end  in  Moore  v.  Cross,  19 
N.  Y.  227,  it  is  held  that  a  blank  indorsement  by  the  payee  may  be  made  to 
conform,  even  on  trial,  to  an  actual  agreement  to  indorse  without  recourse, 
if  the  ri^t  so  to  indorae  appeans  the  actual  doing  so  being  regarded  as  a 
mattwr  of  f onn. 
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[124  iLUNOXa.  817.] 

DnoBABOB  07  TBOFSBOt  HxLD  AS  COLLATERAL. — When  a  third  person 
pledges  his  property  as  security  for  the  payment  of  a  debt  or  obligation 
of  another,  such  property  will  stand  in  the  position  of  a  surety  of  the 
debtor,  and  any  change  in  the  contract  of  suretyship  which  will  dis- 
charge a  surety  will  release  and  discharge  the  property  so  held  as  col- 
lateraL  This  rule  also  applies  to  mortgages  made  by  one  person  to  secure 
the  debt  of  another. 

duKETT  WILL  BB  DisoHABatD  if  creditor  by  valid  and  binding  agreement 
\  without  the  assent  of  surety  gives  further  time  for  payment  to  the  prin* 
cipal  debtor. 

BUBBENDEB  A19D  CaI^OELLATION  OV  OlD  NOTBS  SeOUBED  BT  COLLATEBAL  IS 

SuTviciENT  Consideration  vob  New  Notes,  and  the  holder  by  such 
surrender  and  cancellation  puts  it  out  of  his  power  to  sue  on  the  indebt- 
edness or  onf orce  its  collection  until  the  maturity  of  the  new  notes. 
IPBAonoB  to  Remand  Cause  Geneballt  is  proper  if  decree  is  reversed  for 
variance  between  the  allef;ations  of  the  bill  and  the  proofs,  or  for  any 
reason  not  going  to  the  merits  of  the  cause;  otherwise,  where  upon  the 
merits  there  can  be  no  recovery. 

F.  P.  Snyder  J  and  Mayo  and  Widmer^  for  the  appellants. 

AUan  C  Story ^  for  the  appellees. 

Shope,  J.    There  can  be  no  question  that  the  certificate  of 
iSfty  shares  of  stock  in  the  Dime  Savings  Bank  was  the  proi>- 
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erty  of  William  K.  Reed,  and  that  Kelsey  had  notice  of  that 
fact  when  he  accepted  the  same  as  collateral  security  for  the 
payment  of  Henry  C.  Reed's  note  of  November  30,  1872,  in 
lieu  of  the  Buohler  note  and  mortgage.  When  a  third  per- 
son pledges  his  property  as  a  security  for  the  payment  of  a 
debt  or  obligation  of  another,  such  property  will  stand  in  the 
position  of  a  surety  of  the  debtor,  and  any  change  in  the 
contract  of  suretyship  which  would  discharge  a  surety  will 
release  and  discharge  the  property  so  held  as  collateral. 
This  rule  also  applies  to  mortgages  made  by  one  person  to 
secure  the  debt  of  another:  Bumap  v.  National  Bank  of  Pots- 
dam, 96  N.  Y.  125;  Rowan  v.  Sharp  Rifle  Mfg.  Co,,  33  Conn. 
18;  White  v.  Avlt,  19  Ga.  551;  Barnes  v.  Moti,  64  N.  Y.  397; 
21  Am.  Rep.  625;  Christner  v.  Brown,  16  Iowa,  130;  Ryan  v. 
Town  of  Shawneetown,  14  111.  20;  Crawford  v.  Richeson,  101  Id. 
351;  Bank  of  Albion  v.  Bums,  46  N.  Y.  170;  Colebrook  on  Col- 
lateral Securities,  sec.  239. 

The  rule  is  well  settled  in  this  state,  that  if  a  creditor  by  a 
valid  and  binding  agreement,  without  the  assent  of  a  surety, 
gives  further  time  for  payment  to  the  principal  debtor,  the 
surety  will  be  discharged:  Dodgson  v.  Henderson,  113  111.  360; 
Davis  V.  People,  1  Gilm.  409;  Waters  v.  Simpson,  2  Id.  570; 
Crossmxin  v.  Wohllehen,  90  111.  537;  Myers  v.  Bank,  78  Id.  257; 
Danforth  v.  Semple,  73  Id.  170;  Montague  v.  Mitchell,  28  Id. 
481;  Kennedy  v.  Evans,  31  Id.  258.  See  also  Brandt  on  Surety- 
ship, sees.  301,  304,  307;  Bayliss  on  Sureties  and  Guarantors, 
240  et  seq. 

The  surrender  of  the  old  notes,  and  their  cancellation,  was 
a  sufficient  consideration  for  the  new  notes  given,  and  the 
holder,  by  such  surrender  and  cancellation,  put  it  out  of  his 
power  to  sue  on  the  indebtedness  or  enforce  its  collection  un- 
til the  maturity  of  the  new  notes.  After  the  pledging  of  the 
certificate  of  the  bank  stock  in  October,  1874,  as  collateral 
security,  Kelsey,  the  creditor,  on  December  1,  1876,  had  a  set- 
tlement with  Henry  C.  Reed,  the  debtor,  on  which  it  was 
found  there  was  a  balance  of  four  thousand  six  hundred  dol- 
lars due  from  the  latter  to  the  former  upon  the  original  in- 
debtedness, and  new  notes,  extending  the  time  of  payment  for 
five  years,  were  taken  by  Kelsey  for  such  balance,  and  the 
note  for  the  payment  of  which  this  collateral  was  pledged  was 
canceled  and  surrendered.  To  this  William  K.  Reed  is  not 
shown  to  have  consented,  or  that  he  had  any  knowledge  of  it, 
or  notice  that  his  stock  was  pledged  for  the  payment  of  the 
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new  notes.  It  is  not  shown  that  he  authorized  Henry  G.  Reed 
or  any  one  else  to  make  such  new  pledge  of  his  property.  But 
if  he  had  made  or  authorized  the  making  of  said  pledge  of  his 
property  in  October,  1879,  it  appears  that  two  years  before  the 
maturity  of  the  last  of  these  notes,  Kelsey  surrendered  them 
to  the  maker,  and  again  extended  the  time  of  payment  to  his 
debtor  by  accepting  in  lieu  four  other  notes,  the  first  for  throe 
hundred  dollars,  due  on  demand,  and  the  other  three  for  one 
thousand  dollars  each,  due  in  one,  two,  and  three  years,  re- 
spectively, from  their  date,  the  last  of  which  did  not  fall  due 
until  in  October,  1882.  This  material  change  in  the  terms  of 
the  contract,  without  the  consent  of  William  K.  Reed,  was 
sufficient  to  release  the  undertaking  that  his  property  should 
stand  as  security.  As  before  said,  the  record  fails  to  show 
that  he  had  any  knowledge  of  or  assented  to  any  of  these  ex- 
tensions, or  authorized  Henry  G.  Reed  or  any  other  person  to 
use  his  bank  stock  as  a  pledge  for  the  performance  of  such 
new  contract. 

It  is,  however,  urged  that  the  pledge  of  the  bank  stock  was 
made  by  William  K.  Reed  on  a  valuable  consideration  moving 
from  Henry  G.  Reed;  that  it  was  substituted  for  the  Buehler 
note  and  mortgage  of  one  thousand  dollars,  the  property  of 
Henry  G.  Reed,  and  therefore  the  bank  stock  is  to  be  treated 
as  the  property  of  the  latter;  and  therefore  the  various  exten- 
sions given  to  him  would  not  operate  to  release  the  collateral. 
It  is  true  that  if  a  debtor  pledges  collaterals  of  his  own  as  se- 
curity for  his  note  or  bill,  the  extension  of  the  time  of  pay- 
ment will  not  extinguish  his  creditor's  lien  on  the  collaterals. 
If  Henry  G.  Reed  owned  the  Buehler  note  and  mortgage,  and 
consented  to  its  exchange  for  the  bank  stock,  this  rule  might 
bo  invoked,  and  become  decisive  of  the  question  being  consid- 
ered. Did  he  own  such  note  and  mortgage?  In  October, 
1874,  Kelsey  held  in  his  hands  various  collaterals  to  secure 
the  payment  of  the  Henry  G.  Reed  note  of  $7,331,  among 
which  was  the  Buehler  note  and  mortgage  for  $1,000,  payable 
to  Walter  Lister,  dated  July  11,  1873,  payable  two  years  after 
the  date  thereof.  This  note  was  indorsed  by  Lister,  and  its 
payment  guaranteed  by  him.  The  record  fails  to  show  how 
it  came  into  the  hands  of  Kelsey;  but  it  is  fairly  inferable, 
from  the  evidence,  that  Henry  G.  Reed  procured  the  note 
and  mortgage  from  or  through  his  brother,  William  K.,  and 
pledged  the  same  to  Kelsey.  It  appears,  from  the  testimony 
of  George  W.  Reed  and  that  of  L.  B.  Shattuck,  that  this  note 
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And  mortgage  were,  on  Pebrnary  2, 1874,  taken  by  the  Ulinois 
Land  and  Loan  Company  in  part  payment  of  a  debt  due  from 
Walter  Lister,  the  payee,  and  that  this  company,  on  May  16, 
1874,  sold  the  same  to  the  Dime  Savings  Bank,  with  which 
bank  William  K.  Reed  was  connected,  and  of  which  he  was 
an  ofBcer. 

On  August  2, 1874,  as  appears  by  the  correspondence,  Henry 
C.  Reed , requested  William  K.  Reed  to  send  to  him  (Henry) 
the  mortgage  he  had  spoken  of,  and  two  hundred  dollars  in 
money.  That  this  was  the  BueUer  mortgage  is  apparent 
from  the  letter  of  Henry  C.  Reed  acknowledging  its  receipt, 
and  the  subsequent  correspondence  between  William  K.  and 
Kelsey,  and  the  letter  of  the  latter  to  Henry  C.  Reed.  Wil- 
liam K.  Reed  wrote  to  Levi  Kelsey,  of  the  date  of  October  16, 
1874:  '^Michael  Buehler,  whose  note  and  mortgage  you  hold 
as  collateral  to  H.  C.  Reed's  agreement,  wishes  to  take  up  his 
note  of  one  thonsand  dollars,  and  haye  the  mortgage  released. 
I  send  you  certificate  No.  12  of  the  Dime  Savings  Bank  for 
fifty  shares  stock  belonging  to  me/'  This  shows  that  its 
hypothecation  was  known  to  William  K.  Reed,  and  tends  to 
strengthen  the  view  that  it  had  originally  come  from  him  to 
Kelsey.  This  letter  was  received  by  Kelsey;  for,  in  his  letter 
of  October  17, 1874,  to  Henry  C.  Reed,  he  says:  "Henry,  I 
have  just  received  a  letter  from  William  K.  Reed,  asking  me 
to  send  him  the  last  mortgage  that  you  left  with  me,  etc 
William  sends  me  fifty  shares  Dime  Savings  Bank,  to  hold  in 
lieu  of  it.  Shall  I  do  it?"  The  note  and  mortgage  were  sent 
October  23,  1874,  to  William  K.  Reed,  by  Kelsey.  It  also 
appears  from  the  note,  duly  proved,  that  it  was  paid  to  "Wil- 
liam K.  Reed,  cashier,''  and  that,  on  the  same  day  of  its  pay- 
ment, Buehler  procured  a  loan  on  the  same  property  from  the 
Dime  Savings  Bank.  The  record  nowhere  shows  that  Wil- 
liam K.  Reed  or  the  bank  was  ever  called  upon  to  account  for 
the  money  received  on  this  Buehler  note  and  mortgage.  If, 
as  shown,  this  note  and  mortgage  belonged  to  William  K. 
Reed,  no  accounting  would  be  expected;  but  if  it  belonged 
to  Henry  C.  Reed,  or  to  some  other  person,  and  had  been  ac- 
counted for,  it  could  have  in  some  way  been  made  apparent. 

It  does  not  appear  that  Kelsey,  when  this  note  and  mortgage 
were  pledged  to  him,  had  notice  that  they  belonged  to  William 
K.  Reed.  Henry  C.  Reed,  being  the  holder  and  clothed  with 
the  evidence  of  ownership  of  said  note  and  mortgage,  and  the 
same  being  indorsed  in  blank  by  the  payee,- Lister,  might  have 
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passed  the  title  to  the  note  to  any  innocent  purchaser  for 
value,  and  yested  the  title  as  against  William  E.  Reed.  This 
being  so,  Eelsey  might  properly  take  the  same  in  pledge  of 
Henry  C.  Reed  as  collateral  security  for  his  debt,  and  no  ex- 
tension of  the  time  of  payment,  before  notice  of  its  being  the 
property  of  William  K.  Reed,  would  have  released  it  from  the 
pledge.  After  notice  that  it  belonged  to  William  E.  Reed,  it 
was  the  duty  of  Eelsey,  the  pledgee,  to  do  nothing  prejudicial 
to  the  rights  of  William  E.  Reed  as  owner  of  such  collateral. 
The  letter  of  William  E.  Reed  of  October  16, 1874,  to  Eelsey, 
in  which  he  sends  the  certificate  of  the  bank  stock,  notified 
Eelsey  that  the  shares  of  stock  were  the  property  of  William 
E.  Reed.  By  the  same  letter,  Eelsey  was  requested  to  return 
the  Buehler  note  and  mortgage  to  him.  Eelsey,  acknowledging 
the  receipt  of  that  letter  on  October  23, 1874,  says:  *'  I  received 
your  letter  last  Saturday,  and  wrote  to  Henry  about  sending 
the  mortgage  to  you,"  etc.,  and  inclosed  the  note  and  mortgage, 
as  requested.  We  think  the  correspondence,  when  considered 
in  connection  with  the  letter  of  Eelsey  to  Henry  C.  Reed,  to 
know  if  he  should  return  the  same,  was  sufficient  notice  to 
Eelsey  of  the  claim  of  William  E.  Rrced  to  the  note  and  mort- 
gage. Whatever  is  sufficient  to  put  a  reasonably  prudent  man 
upon  inquiry  is  to  be  regarded  as  notice  of  the  facts  such  in- 
quiry will  disclose.  Such  inquiry,  if  made  by  Eelsey,  clearly 
would  have  shown  him  that  the  note  and  mortgage  belonged 
either  to  William  E.  Reed  or  to  the  bank,  of  which  he  was 
cashier.  That  Eelsey  had  notice  of  the  ownership  of  the  fifty 
shares  of  bank  stock  hypothecated  in  lieu  of  the  Buehler  note 
and  mortgage,  is  clearly  apparent.  It  cannot,  therefore,  be 
said  that  William  E.  Reed  pledged  his  bank  stock  in  consid- 
eration of  the  surrender  to  Henry  0.  Reed  of  the  note  and 
mortgage  as  his  property.  We  have  seen  that  the  note  and 
mortgage  were  not  the  property  of  Henry  C.  Reed,  but  that  of 
William  E.  Reed,  or  of  the  bank,  and  if  the  latter,  William  E. 
Reed  would  be  responsible  to  the  bank  for  it.  No  considera- 
tion passed  from  Henry  0.  Reed  for  the  exchange  of  collaterals, 
as  neither  belonged  to  him.  It  follows,  therefore,  that  the  cer- 
tificate of  bank  stock  pledged  in  lieu  of  the  Buehler  note  and 
mortgage  must  be  regarded  as  the  property  of  William  E. 
Reed,  pledged  as  security  for  the  payment  of  the  note  of 
Henry  0.  Reed  made  in  1872,  and  that  the  several  extensions 
of  the  time  of  payment  must  be  held  to  have  discharged  the 
pledgee's  lien  on  the  same. 
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It  is  insisted  that  the  appellate  court  should  have  remanded 
the  cause  generally,  so  as  that  the  complainant  might  have 
proceeded  further  in  the  court  below.  If  the  decree  had  been 
reversed  for  variance  between  the  allegations  of  the  bill  and 
the  proofs,  or  for  any  reason  not  going  to  the  merits  of  the 
right  of  complainant  to  recover,  the  practice  indicated  would 
have  been  proper.  But  the  proof  showing  that  the  lien  on 
the  collateral,  in  respect  of  which  relief  is  sought  by  the  bill, 
had  been  released,  thereby  defeating  the  complainant's  right 
of  relief,  there  was  no  reason  for  remanding  the  cause  gen- 
erally. 

The  views  expressed  render  it  unnecessary  to  consider  the 
other  question  discussed  by  counsel.  Perceiving  no  substan- 
tial error  in  the  judgment  of  the  appellate  court,  it  must  be 
affirmed. 


Su&XTY  18  Bound  in  the  Manner  and  to  the  Extent  provided  in  th« 
obligation  ezecnted  by  him,  and  no  further:  FirU  NcUional  Bank  ▼.  Otrke,  68 
Md.  449;  6  Am.  St.  Bep.  453;  Sinumxm  v.  Chmnt,  36  Minn.  439.  It  is  not 
sufficient  that  he  may  not  sustain  injury  by  reason  of  a  change  in  the  con- 
tract of  suretyship,  for  he  is  entitled  to  stand  upon  its  exact  terms,  and  any 
variation  withont  his  consent  is  fatal,  and  releases  him  from  liability:  Simon- 
8on  V.  OrarU,  36  Id.  439;  whatever  that  variation  may  be,  whether  by  the 
giving  of  time  to  principal  by  obligee:  Place  v.  Mcllvam^  38  N.  Y.  96;  97 
Am.  Dec.  777,  and  note;  StaU  v.  RoberU,  68  Mo.  234;  30  Am.  Rep.  788;  Ham- 
iUon  V.  Prouiy,  60  Wis.  592;  36  Am.  Bep.  866;  Post  v.  Loaey,  HI  Ind.  75; 
60  Am.  Rep.  677;  or  by  an  agreement  by  obligee  with  principal  to  forbear  to 
sue  for  a  certain  fixed  period:  Forbes  v.  Sheppard,  98  N.  C.  Ill;  or  by  a 
change  of  employment  from  assistant  book-keeper  to  note-teUer  by  one  upon 
whose  bond  a  surety  is  obligated  for  the  honest  and  faithful  performance  of 
principal's  duties  as  clerV-  of  the  bank:  FirU  National  Bank  v.  Oerhe^  68  Md. 
449;  0  Am.  St.  Rep.  453*,  or  by  the  substitution  of  a  co-surety's  name  in  an 
attachment  bond,  signed  by  a  surety  on  condition  that  a  certain  other  per- 
son, different  from  him  who  in  fact  did  sign,  should  sign  the  bond  as  co- 
security:  Hesfiell  V.  Johnson,  63  Mich.  623;  6  Am.  St.  Rep.  334;  but  mere 
indulgence  by  an  obligee  of  the  principal  obligor  wiU  not  discharge  a  surety; 
to  work  such  a  discharge,  there  must  be  an  agreement,  without  the  consent 
of  the  surety,  for  an  extension  or  forbearance,  entered  into  by  and  between 
the  obligee  or  obligor:  Powers  v.  SilbersUinf  108  N.  Y.  169. 

SuRBTiBS  UPON  A  NoTE  Who  HAVE  BEEN  INDUCED  to  believe  for  nearly 
five  years  that  the  note  has  been  satisfied,  and  thereby  deprived  of  oppor- 
tunity for  seeking  indenmity,  are  released:  Brooking  v.  Farmer^  Bank,  83 
Ky.  431. 

When  of  Two  Debtobs  One  is  Surety  for  the  Other,  and  the  common 
creditor  has  taken  security  from  the  principal  debtor,  he  must  give  the  surety 
the  benefit  of  the  security,  either  by  payment  or  by  subrogation;  and  cred- 
itor, by  surrendering  security  without  consent  of  surety,  discharges  surety 
pro  tanto:  Otis  v.  Storch,  15  R.  I.  41. 
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they  have  a  right  to  stand  upon  the  exact  letter  of  their  contract:  Henrie  r. 
Brock,  39  Kan.  381. 

Note  Given  and  Aooeftbd  in  Place  ot  a  Former  Note  Operates  to 
extinguish  it»  together  with  all  right  of  action  thereupon:  BarreU  ▼.  Reed,  61 
Pa.  St.  190;  83  Am.  Deo.  574. 

Peopeett  op  Subett  Held  as  Collateral  Seguritt  is  Released  from 
lien  by  any  act  which  releases  principal  obligor:  See  Denny  v.  Lyon^  38  Pa. 
St.  98;  80  Am.  Deo.  463;  and  where  property  is  pledged  by  a  stranger  to  in- 
demnify a  surety,  not  with  an  intention  that  it  shall  be  applied  in  payment 
of  the  debt  in  order  to  relieye  surety,  it  cannot  be  subjected  by  creditor;  nor 
can  even  the  surety  subject  such  property  until  he  has  sustained  or  neces- 
sarily will  sustain  loss:  MadUn  v.  Ncrlham  Bank  qfKaiiuekyt  83  Ky.  314. 


Davies  v.  Atkinson. 

[134  Illinois,  474.] 

Funds  Misappropriated  bt  One  Partner  to  the  Payment  ot  his  In- 
dividual Debts  may  be  recovered  back,  if  needed  for  firm  purposes, 
and  if  paid  to  a  creditor  who  had  knowledge  of  the  misappropriation  at 
the  time  he  received  pajnnent^  and  the  miaappropriation  was  without 
the  assent,  express  or  implied,  of  the  other  members  of  the  firm. 

Funds  op  a  Partnership  Misappropriated  to  the  Payment  op  the 
Debts  op  a  Member  op  the  Firm,  with  the  Assent  op  the  Other 
Members,  cannot  be  recovered,  unless  the  partnership  is  insolvent,  and 
the  moneys  thus  misappropriated  are  required  to  discharge  its  obliga- 
tions. 

Laches.  —  It  is  unreasonable  to  delay  nearly  two  years  after  knowledge  of 
the  misappropriation  by  a  partner  of  the  firm's  money  to  the  payment 
of  his  debts  before  bringing  action  for  its  recovery. 

Evidence.  —  In  AcnoN  to  Recover  Money  on  the  Ground  that  It  was 
Misappropriated  by  a  Partner  to  the  Payment  op  his  Individual 
Debt,  the  plaintiff,  before  he  can  succeed,  must  prove  that  the  moneys 
withdrawn  by  such  partner  were  in  excess  of  the  sums  which  he  was 
entitled  to  draw  from  the  partnership  on  his  individual  account. 

Smith  and  Pence^  for  the  appellant. 

WiUiam  Oamettj  Jr,j  H,  8,  Monroe^  and  Bisbeej  AhrenSf  and 
Decker^  for  the  appellees. 

MuLKEY,  J.  On  the  twentieth  day  of  July,  1880,  the  ap- 
pellant, John  T.  Davies,  of  Liverpool,  England,  and  the 
appellee,  John  A.  Atkinson,  of  Chicago,  Illinois,  entered  into 
a  written  agreement  to  become  copartners  together,  under 
the  firm  name  of  Davies,  Atkinson,  &  Co.,  "in  the  business  of 
buying  hogs  and  hog  products,  and  curing,  packing,  and 
shipping  the  same  to  J.  T.  Davies  &  Co.,  of  Liverpool,  Eng- 
land, for  sale,  on  account  of  the  firm  of  Davies,  Atkinson,  & 
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Co.,  on  commission";  also  fcr  buying  provisions,  on  commis* 
sion,  for  shipment  to  the  continent  of  Europe  and  elsewhere. 
The  partnership  business  was  to  be  conducted  at  Chicago, 
where  the  same  business  had  preyiously  been  carried  on  be- 
tween Davies  and  Isaac  Atkinson,  the  father  of  Atkinson, 
lately  deceased.  The  business  was  to  continue  indefinitely, 
at  the  will  of  the  parties,  and  until  determined  as  in  the  agree- 
ment provided.  By  the  third  article  of  the  agreement,  it  is 
provided  as  follows:  — 

^'  8.  It  is  expressly  agreed  that  during  the  existence  of  the 
said  copartnership,  the  said  John  Arthur  Atkinson  shall  draw 
from  the  said  firm  a  sum  not  exceeding  two  thousand  five 
hundred  ($2,500)  dollars  half-yearly,  and  that  all  sums  go 
drawn  by  him  shall  be  charged  against  his  share  of  the  profits 
in  said  concern.  It  is  also  agreed  that  during  the  existence 
of  said  copartnership  the  said  Atkinson  shall  not  buy,  sell, 
speculate  with  or  mortgage  any  firm  assets,  except  as  required 
in  the  ordinary  copartnership  business,  and  that  the  said  At- 
kinson shall  not  engage  in  any  speculations  or  business  ven- 
tures on  his  own  account,  outside  of  the  business  of  the  said 
firm,  and  shall  not  sign  or  indorse  any  notes,  bonds,  or  obliga- 
tions for  other  parties,  either  as  securitiy  or  otherwise,  or  in 
any  manner  become  surety  for  any  person  or  persons  whom- 
soever, without  the  consent  of  said  John  T.  Davies." 

The  partnership  continued  from  the  date  of  the  articles  until 
the  fourth  day  of  October,  1884,  when  it  was  formally  dissolved. 
The  business  during  this  time  was  conducted  mainly  un- 
der the  personal  supervision  of  Atkinson,  the  complainant 
being  in  Europe  much  of  the  time. 

On  the  2lBt  of  October,  1884,  Davies  filed  in  the  superior 
court  of  Cook  County  the  original  bill  in  this  case,  making 
Atkinson  alone  defendant,  charging  him  with  gambling  upon 
the  Chicago  Board  of  Trade,  in  violation  of  the  articles  of  part- 
nership, and  with  misappropriating  the  partnership  funds  to 
pay  individual  losses  thus  incurred,  amounting  in  the  aggre- 
gate to  two  hundred  thousand  dollars.  The  bill  prayed  for 
the  appointment  of  a  receiver,  an  accounting,  and  a  settle- 
ment of  the  partnership  affairs.  The  day  after  the  filing  of 
the  bill,  Atkinson  entered  his  appearance  and  filed  an  answer, 
wherein  it  was  admitted  that  he  had  speculated  on  the  board 
of  trade  on  his  own  account,  and  drawn  checks  on  the  part- 
nership funds  in  payment  of  his  individual  losses,  in  favor  of 
the  various  persons  mentioned  in  the  bill,  to  the  amount  of 
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$27,012.50«  but  it  is  charged  that  those  transactions  were 
legitimate,  and  according  to  the  custom  and  usages  of  the 
board  of  trade,  and  that  the  various  checks  drawn  by  him  in 
payment  of  his  losses  were  charged  up  to  him  on  the  partner- 
ship books.  The  checks  in  question  were  drawn  in  favor  of 
and  were  paid  to  appellees  other  than  Atkinson. 

On  the  23d  of  October  the  court  made  an  order  appointing 
Robert  Y.  Hobden  receiver,  who  made  an  inventory  of  the  visi- 
ble assets  of  the  firm,  which  amounted  in  value  to  $45,006.45, 
and  were  subsequently  sold  by  him  for  that  sum.  On  the 
same  day  Davies  brought  an  action  of  account  against  Atkin- 
son, on  the  law  side  of  the  court,  respecting  the  same  partner- 
ship dealings  involved  in  the  chancery  suit.  On  the  26th  of 
January,  1885,  the  court,  on  the  application  of  the  complain- 
ant, entered  an  order  in  the  chancery  suit,  staying  the  same 
60  far  as  it  sought  an  accounting,  leaving  that  matter  to  be 
settled  in  the  action  at  law.  The  suit  was  continued,  how- 
ever, for  the  purpose  of  collecting  and  disbursing  the  assets 
among  the  creditors  of  the  firm.  On  the  15th  of  May,  1886, 
the  complainant  filed  an  amended  supplemental  bill,  making 
the  present  appellees  defendants  thereto,  wherein  it  is  sought 
to  charge  them  as  payees  and  recipients  of  the  proceeds  of  the 
checks  drawn  by  Atkinson  on  the  partnership  funds  to  pay 
his  individual  losses  on  the  board  of  trade,  as  heretofore 
stated.  Three  days  after  the  filing  of  this  bill,  Davies  and 
Atkinson,  without  any  account  having  ever  been  taken  show- 
ing the  state  of  the  account  between  themselves  respecting 
their  partnership  dealings,  came  to  a  settlement  as  between 
themselves,  whereby  Davies  acquitted  and  discharged  Atkin- 
son jof  all  liability  to  himself  on  account  of  or  growing  out  of 
the  copartnership,  but  reserved  the  right  to  make  whatever  he 
could  out  of  any  other  persons  that  might,  on  any  account  or 
in  any  manner,  be  liable  to  the  firm. 

The  appellees  other  than  Atkinson  answered  the  amended 
supplemental  bill,  denying  the  equities  thereof,  and  alleging 
that  Davies  had  knowledge  of  the  manner  in  which  Atkinson 
conducted  the  business  of  the  firm;  that  he  knew  that  Atkin- 
son kept  no  individual  bank  account;  that  he  was  speculating 
on  the  Board  of  Trade,  and  paid  losses  by  checks  on  the  part- 
nership funds,  as  is  admitted  to  have  been  done.  It  was  fur- 
ther answered  that  there  had  been  a  compromise  and  full 
settlement  between  Atkinson  and  complainant,  by  which  the 
former  was  released  and  discharged  from  accounting  to  Daviei 


876  Davixb  v.  Atkinson.  [Olinoia, 

respecting  their  partnership  dealings,  and  from  all  liability  on 
account  of  the  firm  debts,  as  above  stated. 

On  the  hearing,  the  superior  court  found  the  equities  with 
the  defendants,  and  entered  a  decree  dismissing  the  bill, 
which,  on  appeal,  was  affirmed  by  the  appellate  court,  whence 
the  record  is  brought  here  for  review. 

While  we  think  the  general  theory  upon  which  the  amended 
bill  was  drawn  is,  as  matter  of  law,  correct,  and  that  such  a 
bill,  under  certain  circumstances,  might  well  be  maintained, 
yet  we  are  clearly  of  opinion  that  the  evidence  fails  to  sustain 
the  present  bill.  The  principle  is  well  recognized,  that  where 
the  individual  creditor  of  a  partner  knowingly  receives  pay* 
ment  of  his  claim  out  of  the  partnership  funds,  it  is,  per  scy  a 
misappropriation  of  the  assets  of  the  firm  to  that  extent,  and 
it  may  be  recovered  back  to  answer  partnership  purposes.  But 
it  is  equally  clear  that  where  such  payment  is  made  with  the 
consent,  express  or  implied,  of  the  other  partners,  the  latter 
would  have  no  right  to  recover  the  money  back  to  satisfy  any 
demand  they  might  have  against  the  firm.  And  even  conced- 
ing it  might  be  recovered  in  their  names,  or  in  the  name  of 
the  firm,  for  the  use  of  the  firm  creditors,  it  is  manifest  that  a 
suit  in  equity  could  not  be  maintained  for  such  purpose  with- 
out showing  the  insolvency  of  the  firm,  and  that  the  money 
sought  to  be  recovered  was  necessary  for  the  payment  of  firm 
debts. 

We  think,  outside  of  the  positive  testimony  of  Atkinson  to 
that  effect,  that  all  the  circumstances  tend  strongly  to  show 
that  Davies  knew  how  the  business  of  the  firm  was  being  con- 
ducted, and  the  manner  in  which  the  books  were  kept.  The 
amount  of  the  checks  in  question  was  all  charged  up  to  Atkin- 
son on  his  individual  account,  and  it  would  be  taxing  credu- 
lity beyond  all  reason  to  suppose  a  successful,  active  business 
man  like  Davies  would  have  allowed  that  system  of  business 
to  go  on  for  four  years  without  knowing  something  about  it.  It 
is  true,  Davies  swears  that  he  knew  nothing  about  it  until  the 
time  of  the  dissolution,  in  1884;  yet  the  weight  of  the  evi- 
dence is  against  him  on  this  question.  But  suppose  he  is  right 
in  this  matter;  we  are,  on  other  grounds,  still  of  the  opinion 
the  law  is  with  the  appellees.  Conceding  appellant  knew 
nothing  about  Atkinson's  misappropriation  of  the  partnership 
funds  at  the  time  it  was  going  on,  and  learned  of  it  first  about 
the  time  of  the  dissolution,  what  was  his  duty  if  it  were  his 
intention  to  hold  appellees  responsible  for  the  proceeds  of  the 
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checks  m  question?  Unquestionably  he  should  have  notified 
them  of  such  intention,  so  that  they  could  have  taken  imme- 
diate steps  to  save  themselves  out  of  any  individual  estate 
that  Atkinson  might  then  have  had.  But  this  was  not  done. 
Instead  of  telling  them  what  they  might  expect,  he  remained 
silent  from  the  4th  of  October,  1884  (the  date  of  dissolution), 
till  the  15th  of  May,  1886.  Pour  days  after  this,  upon  the 
settlement  between  Atkinson  and  Davies,  as  heretofore  stated, 
Atkinson  and  wife  released  and  conveyed  to  Davies  all  their 
interest  in  the  estate  of  Isaac  Atkinson,  deceased.  As  there 
never  was  any  investigation  as  to  how  the  actual  account 
stood  between  these  parties,  it  is  not  positively  certain  but 
what,  as  between  themselves,  Atkinson  was  entitled  to  the  full 
amount  of  money  drawn  out  on  the  checks;  yet  the  probability 
is,  of  course,  the  other  way.  In  any  event,  we  think  appel- 
lant's delay  in  proceeding  against  the  appellees,  even  upon  his 
own  statements,  was  unreasonable. 

Outside  of  all  this,  it  is  an  undisputed  fact,  shown  by  the 
articles  of  partnership  themselves,  that  Atkinson  was  author- 
ized to  draw  upon  the  partnership  funds,  on  his  individual 
account,  to  the  extent  of  five  thousand  dollars  per  annum, 
which,  for  the  period  covered  by  the  partnership,  amounted 
to  over  twenty  thousand  dollars.  This,  taken  in  connection 
with  the  further  fact  that  whenever  Atkinson  made  anything 
in  his  speculations  on  the  Board  of  Trade,  which  he  swears 
frequently  occurred,  he  turned  it  into  the  partnership  fund, 
and  credited  himself  with  the  amount,  so  that  it  is  not  clear 
but  what  these  sums,  when  added  to  the  amount  he  was  au- 
thorized to  draw  out,  will  fully  cover  the  checks  in  question. 
Be  this  as  it  may,  we  are  clearly  of  opinion  that  the  evidence 
fails  to  make  out  such  a  case  as  warranted  the  relief  sought. 

Being  fully  satisfied  with  the  conclusion  reached  by  the 
lower  courts,  the  judgment  of  the  appellate  court  wilf  he 
affirmed.  

Misapplication  bt  Pabtnsb  op  Pabtnsbship  P&opebtt  in  Patkbht 
OP  Individual  Dxbt. —  "The  rale  seems  to  be  well  settled  that  the  anther^ 
ity  of  each  partner  to  dispose  of  partnership  property  extends  only  to  the 
business  and  transactions  of  the  partnership,  and  any  disposition  of  the  prop- 
erty beyond  snch  purposes,  without  the  consent  of  the  copartner,  is  an  ex* 
oess  of  authority  ":  Liberty  Savings  Bank  ▼.  Campbell,  75  Va.  534,  539.  For 
this  reason  a  pi^tner  cannot  divert  property  belonging  to  the  firm  to  his  own 
nse:  Carter  Bros,  r,  Oalloway,  36  La.  Ann.  730.  Especially  is  this  so  where 
the  firm  assets  are  needed  to  liquidate  the  partnership  debts:  Hyrsd^elder 
r.  Keyaer,  50  Ala.  338. 
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Thb  Qxvxbal  Bulk,  then,  as  deduced  from  the  above  propositions,  — * 
and  this  role  is  settled  beyond  controversy,  — is,  that  a  partner  may  not  use 
the  firm  assets,  or  make  a  valid  transfer  of  its  property,  in  payment  of  his 
private  or  individual  debts,  or  pledge  the  same  for  thafc  purpose:  Liberty  Sau' 
ings  Bank  v.  Campbell,  75  Va.  534;  HarOey  v.  While,  U  Fa.  St.  31,  36; 
Allen  v.  Gary,  33  La.  Ann.  1456;  Forney  v.  Adams,  74  Mo.  138;  Atkin  v. 
Berry,  1  Lea,  91;  SteffaU  v.  Coney,  49  Miss.  761;  Thomas  v.  Penrieh,  28  Ohio 
8t  55,  60;  Aekley  v.  Staddm,  56  Mo.  558;  McNair  v.  PlaU,  46  111.  211; 
CaldweU  v.  ScoU,  54  N.  H.  414;  Pierce  v.  Pats,  1  Port.  232;  Filley  v.  Phelps, 
18  Conn.  294;  Burwell  v.  Sprhg/ield,  15  Ala.  273;  Nail  v.  Mclntyre,  31  Id. 
532;  Normenl  v.  JdhjMUm,  10  lied.  89;  Eyrsehfelder  v.  Keyser,  59  Ala.  338. 
Kor  may  a  partner  set  off  a  private  account  against  a  debt  due  the  firm: 
Pierce  v.  Pass,  1  Port  232;  Cotshaitsen  v.  Judd,  43  Wis.  213;  28  Am.  Rep. 
539;  nor  even  to  retain  the  debtor's  custom  for  the  partnership:  Id.;  uor 
may  he  settle  a  private  debt  with  the  firm's  note:  Howell  v.  Seuring  Maclune 
Co.,  12  Neb.  177.  Nor  can  partnership  realty  be  mortgaged  by  one  of  the 
firm  to  satisfy  an  individual  debt,  or  at  least  not  beyond  such  partner's  share 
after  the  partnership  debts  are  paid  and  the  firm's  accounts  settled:  Conant 
V.  Fra/ry,  49  Ind.  53.  In  none  of  these  cases,  subject  to  the  exception  noted 
below,  is  the  title  divested  out  of  the  firm:  Libertg  Savings  Bank  v.  Campbell, 
75  Va.  534,  539,  and  cases  herein  posL  The  principle  which  governs  in  this 
dass  of  cases,  and  makes  such  payment  not  binding  upon  the  firm,  is  that 
already  noted;  viz.,  that  a  partner's  authority  is  limited  to  those  things  done 
in  the  regular  firm  business,  or  those  which  he  is  expressly  or  impliedly 
legally  authorized  to  do:  StegaU  v.  Coney,  49  Miss.  761;  McNair  v.  PlaU,  46 
nL  211. 

ExoxpnoN  TO  THS  GxiTBaAL  Bulk. — Such  payment  of  a  private  debt 
may  be  authorized  by  the  express  or  implied  assent  of  the  copartner,  or  by 
his  subsequent  ratification  of  the  act,  in  which  case  the  copartner  so  assent- 
ing  necessarily  loses  whatever  remedy  he  might  otherwise  have  had:  Carier 
V.  Beaman,  6  Jones,  44;  Conant  v.  Frary,  49  Ind.  530;  Hartley  v.  White,  94 
Pa.  St  31,  36;  Cotzhausen  v.  Judd,  43  Wis.  213;  28  Am.  Rep.  539;  Sexton  v. 
Anderson,  Mo.  (not  yet  reported);  Pierce  v.  Pass,  1  Port  232;  McNair  v. 
Piatt,  46  111.  211;  Todd  v.  Lorah,  75  Pa.  St  155;  CaldweU  v.  Scott,  54  N.  H. 
414;  Atkin  v.  Berry,  1  Lea,  91;  Howell  v.  Sewing  Machine  Co.,  12  Neb.  177. 

Fbaxtdulknt  CuARAorxB  OT  Such  Patmkkt.  —  "He  who  knows  that 
the  partner's  act  is  not  within  the  firm  business  knows  that  it  is  not  au* 
thorized,  and  when  he  knows  that  the  partner  is  acting  for  his  own  immedi- 
ate and  several  benefit,  he  cannot  presume  that  the  firm  authorizes  it:  Par- 
sons on  Partnership,  228.  A  party  taking  the  paper  of  a  firm,  with  the 
knowledge  that  it  was  given  for  the  private  or  personal  debt  of  one  of  the 
partners,  knows  enough  to  put  him  on  his  guard,  and  is  bound  to  inquire 
whether  the  firm  authorized  the  use  of  its  name:  Id.  121.  The  principle 
applies  to  the  property  of  a  firm  equally  as  to  its  paper  ":  Carter  Bros.  v. 
Calloway,  36  La.  Ann.  730;  Allen  v.  Carey,  33  Id.  1455,  1459.  It  is  there> 
fore  held  in  many  cases  that  such  application  of  the  firm  proceeds  is  a  fraud 
upon  the  copartnership:  AUen  v.  Carey,  33  Id.  1455;  Mix  v.  Mumy,  28  Conn. 
186;  Yale  v.  Yale,  13  Id.  185;  Fillsy  v.  Plielps,  18  Id.  294;  StegaU  v.  Coney, 
49  Miss.  761,  769;  Mutual  Nat.  Bank  v.  Bidiardson,  33  La.  Ann.  1312,  1316; 
CaldweU  v.  ScoU,  54  N.  U.  414.  Some  of  the  cases,  however,  only  go  so  far 
as  to  decide  that  where  the  creditor  knows  the  debt  to  have  been  liquidated 
by  firm  property,  then  it  is  presumptively  fraudulent:  Johnson  v.  Chrichton, 
66  Md.  108;  or  hold  that  it  is  a  purchaser's  knowledge  which  vitiates  his 
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title:  BtegaXl  ▼.  Ccnty,  49  Miss.  761,  769;  Carter  Bros,  ▼.  GaXtoway,  36  La. 
Ann.  790.  Other  cases  decide  that  the  title  is  not  diveeted,  eren  though  the 
creditor  did  not  know  that  the  money  or  property  received  by  him  in  settle* 
ment  of  a  private  debt  was  partnership  property:  Liberty  Savings  Bank  v. 
Campbell,  75  Va.  534,  539;  Caswell  v.  ScoU,  54  K.  H.  414.  In  CaUdfis  v. 
Brniih,  48  K.  T.  614,  8  Am.  Rep.  575,  a  parhier  made  his  promissory  note, 
and  indorsed  it  in  the  firm  name  without  his  copartner's  knowledge  or  con* 
•ent^  in  payment  of  an  individual  debt  due  defendant,  who  took  the  note 
with  knowledge  of  the  fiusts,  and  in  order  to  bind  tho  firm,  indorsed  it,  be- 
fore maturity,  to  a  bonafidt  holder  for  value;  tho  note  was  paid  out  of  the 
firm  assets,  and  it  was  determined  that  the  defendant  was  guilty  of  a  fraud 
for  which  he  was  liable  in  damages,  but  that  the  fraud  was  not  upon  the 
firm,  but  upon  the  individual  partners  who  did  not  consent  to  the  indorse- 
ment of  the  note.  So  it  is  held  in  Clarke  v.  FarreU,  Ga.  (not  yet  reported), 
that  a  creditor  with  knowledge  or  with  reasonable  ground  of  suspicion  that 
there  is  a  misapplication  of  the  firm  property  is  not  an  innocent  holder  or  pur- 
chaser, under  section  1913  of  the  Georgia  Code;  and  knowledge  of  the  fact 
that  the  partnership  funds  were  used  may  be  implied  from  the  fact  that  a 
draft  was  made  upon  the  copartner  through  a  bank  which  had  knowledge 
that  the  partnership  funds  were  used  in  liquidating  the  debt:  Davia  v.  SmUh, 
27  Minn.  390. 

That  thbbi  was  Actual  ob  FftisuMFTiyE  Fbaud  may  bb  Disfboved.  — 
The  presumption  of  fraud  which  arises  against  an  individual  creditor  whose 
debt  has  been  so  liquidated  by  the  firm's  money,  with  lus  knowledge  of  the 
laot^  may  be  rebutted  by  showing  that  the  other  members  of  the  firm  knew 
of  and  consented  to  sudi  payment:  Johnson  v.  CrkhUm,  5G  Ind.  108;  "  and 
this  may  be  inferred  from  the  usual  mode  or  course  of  conducting  the  busi- 
ness, or  the  special  circumstances  of  the  case,  if  sufficient  to  raise  a  fair  and 
reasonable  implication  of  such  authority.  The  burden  of  proof,  however,  is 
upon  the  party  dealing  with  the  partner  in  respect  to  their  separate  afiairs  to 
show  circumstances  sufiicient  to  repel  every  presumption  of  fraud,  collusion, 
misconduct,  or  negligence  on  his  part  as  against  the  partnership;  and  if  he 
fail  in  this,  the  transaction  by  which  the  funds  or  securities  or  effects  of  the 
partnership  have  been  obtained  will  bo  treated  as  a  nullity  ":  Id.  113.  So 
whero  a  partnership  has  so  intrusted  one  partner  with  the  partnership  goods 
that  he  is  enabled  to  deal  with  them  as  apparently  his  own,  aikl  to  induce  the 
public  to  believe  them  to  be  his,  a  sale  by  him  of  such  goods  in  payment  of 
his  private  debt,  to  one  who  has  no  knowledge  or  notice  that  they  are  part- 
nership goods,  is  valid  as  against  the  partnership  and  its  creditors:  Locke  v. 
Lewis,  124  Mass.  1;  26  Am.  Rep.  631.  Assent  may  be  shown  by  facts  from 
which  it  may  be  implied,  as  that  it  was  the  custom  of  the  copartners  to  use 
firm  money  to  pay  private  debts  and  charge  the  same  to  themselves  on  the 
partnership  books,  and  such  evidence  is  proper  and  legitimate  to  repel  the 
presumption  of  fraud  arising  from  such  application  of  the  funds;  and  pay- 
ment by  the  copartner  of  a  firm  debt  to  such  creditor  thereafter  created  is 
competent  to  show  assent:  Carter  v.  Beaman,  6  Jones,  44.  Consent  may 
also  be  inferred  where  the  copartner  knows  of  the  misappropriation,  and 
being  bound  to  speak  remains  silent;  but  mere  knowledge  of  itself  is  insuf- 
ficient to  bind  Ihe  copartner:  Todd  v.  Lorah,  75  Pa.  St.  155.  Where  a  cred- 
itor has  knowledge  of  the  fact,  either  expressly  or  impliedly,  the  burden  is 
then  upon  him  to  show  that  the  partner  had  authority  to  use  the  firm  prop- 
erty for  the  payment  of  his  private  debt:  Davis  v.  Smitli,  27  Minn.  390;  Mc^ 
NakrY,  PkUt,  46  111.  211;   Carter  Bros.  v.  Galloway,  36  La.  Ann.  730;   Ms- 
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chaidcs*  etc  Fn$.  Co.  v,  Jfichardaon,  S3  La.  Ann.  1308.  Bnfc  the  fact  that  the 
partner  states  his  copartner's  consent  does  not  aid  the  creditor:  A  Uen  y.  Careif, 
33  Id.  1455, 1460;  nor  does  the  mere  fact  that  the  copartner  did  not  object  to 
the  appropriation  affect  the  creditor's  liability  to  the  firm:  Currier  r.  JktUi, 
62  Iowa,  627. 

Money  so  Paid  mat  bb  Rboovbred  Back. — Where  a  creditor  of  one 
partner  receives  money  or  property  in  pledge  or  payment  of  his  debt,  he 
thereby  becomes  a  debtor  of  the  partnership  for  the  money  or  the  price  of 
the  property,  and  it  may  bo  recovered  back  by  the  partnership:  Dob  v.  Jlal^ 
fey,  16  Johns.  34;  8  Am.  Dec.  293,  and  note  297;  Forney  v.  Adams,  74  Mo. 
138;  Viles  v.  Bangs,  36  Wis.  131;  BurvoeU  v.  Springfield,  15  Ala.  273;  NaU  v. 
Mclntyre,  31  Id.  532;  Moriarty  v.  Bailey,  46  Conn.  592;  Clarke  v.  Farrell,  Qa. 
(not  yet  reported);  Johnson  v.  CrielUon,  56  Md.  108;  and  a  claim  set  off  against 
snch  separate  debt  of  a  partner  may  be  sued  on  by  the  firm:  Dob  v.  Halaey, 
16  Johns.  34;  8  Am.  Dec.  293,  and  note  297;  Cotzhamen  v.  Judd,  43  Wis.  213; 
and  where  the  debt  is  paid  by  a  transfer  of  the  partnership  goods,  snch  trans- 
fer may  be  treated  as  a  sale:  Forney  r.  Adams,  74  Mo.  138;  and  a  firm  cred- 
itor may  sue  for  and  collect  money  so  wrongfully  applied:  Id.  138;  Johnson 
V.  Ilersey,  70  Me.  74;  35  Am.  Rep.  303,  and  note  306;  and  the  assignee  of  a 
firm  may  recover  money  or  property  so  misapplied:  Humtas  v.  Penrkh,  28 
Ohio  St.  55.  So  where  a  partner  in  an  insolvent  firm  sold  his  interest  to  hii 
copartner,  who  assumed  the  firm  debts,  and  the  latter  deeded  all  the  firm 
property  to  secure  a  debt  of  his  own  accruing  previous  to  the  dissolution,  it 
was  decided  that  a  creditor  of  the  firm  was  entitled  to  payment  out  of  such 
property  before  the  individual  creditor,  and  that  as  to  the  firm  creditor  such 
deed  was  void:  Phelps  v.  McNeely,  66  Mo.  554;  27  Am.  Rep.  378.  See  also 
ffaHley  v.  Wldte,  94  Pa.  St.  31;  Johnson  v.  Crichton,  56  Md.  108.  But  where 
by  agreement  with  the  creditor  of  a  firm  his  indebtedness  has  been  paid  by 
a  set-off  of  an  individual  debt  of  one  of  the  partners  and  with  his  assent,  and 
the  creditor  acts  in  good  faith,  the  amount  so  set  off  cannot  be  recovered 
back  by  the  copartners  in  an  action  at  law:  Chase  v.  Bean,  58  N.  H.  183^ 
citing  Homer  v.  Wood,  11  Gush.  62;  Williams  v.  Brtmhall,  13  Gray,  462;  Fay 
V.  Ladd,  15  Gray,  296;  Oreeley  v.  Wyeth,  10  N.  H.  15. 

Defenses.  — The  assent  or  ratification  of  the  copartner  is  a  bar  to  recovery 
back  of  the  money  so  misapplied,  or  to  a  suit  for  the  price  of  property  so 
wrongfully  appropriated:  Carter  v.  Beaman,  6  Jones,  44.  Some  of  the 
eases  seem  to  imply  that  knowledge  of  the  creditor  that  the  money  so  paid 
or  the  property  so  applied  was  partnership  money  or  property  is  material: 
Forney  v.  Adams,  74  Mo.  138,  and  cases  ante.  But  knowledge  that  the  firm 
property  was  used  is  not  an  essential  ingredient  in  the  case.  The  only  ques- 
tion is,  Has  the  title  passed  to  the  individua]  creditor?  And  if  it  has  not  it 
may  be  recovered  back:  Ackley  v.  StaeMin,  56  Ma  558,  562;  Moriarty  v. 
Bailey,  46  Conn.  592.  In  this  last  case  it  was  said,  however:  "  That  the 
money  may  be  recovered  by  the  firm,  although  the  creditor  did  not  know 
that  the  funds  belonged  to  tiie  partnership,  seems  to  be  a  well-settled  general 
rule This  rule,  though  laid  down  in  the  text-books  without  qualifi- 
cation, yet  seems  to  us  to  require  some  restriction  for  the  protection  of  a 
private  creditor  who  in  good  faith,  and  with  no  circumstances  to  put  him  on 
inquiry,  receives  partnership  funds  in  payment  of  his  debt,  and  discharges 
security  held  by  him  therefor,  and  if  compelled  to  refund  the  money  so  re- 
oeived  could  not  be  restored  to  the  sitaation  he  was  in  before  payment" 
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Bale  ot  Flkdoxd  Pbopkrtt — Koticb.  —  At  common  law  the  pledgee  had 
no  right  to  sell  the  property  pledged  without  judicial  process,  unless  he 
gave  the  pledgor  reasonable  notice  to  redeem,  and  the  pledgor  was  also 
entitled  to  notice  of  the  pledgee's  intention  to  sell,  and  of  the  time  and 
place  of  sale. 

Notice  ot  Sale  of  Plbdgsd  Psopebtt  is  not  KscEsaART  where  payment 
is  demanded  of  the  pledgor,  and  the  instrument  in  writing,  by  which  the 
security  pledged  is  assigned  and  transferred  to  the  pledgee,  specially 
authorizes  the  latter  to  sell  "at  public  or  private  sale  at  his  discretion," 
upon  default  being  made,  or  upon  the  expiration  of  a  certain  number  of 
•  days  after  default;  and  this  rule  applies  to  stock  so  pledged  as  collateral. 

Laches — Estoppel.  — Where  party  allows  a  sale  of  pledged  stock  to  stand 
for  six  years  after  it  was  made,  this  constitutes  such  serious  laches  as  to 
preclude  a  recovery;  and  where  in  addition  he  received  from  the  com- 
pany the  difference  between  the  real  vslue  of  the  stock  and  what  it  sold 
for,  and  sued  in  trover  after  demand  and  failure  to  obtain  it  for  his  stock 
note  as  having  been  satisfied  by  sale  of  the  stock,  he  is  estopped  from 
claiming  the  sale  to  be  void. 

AOBBEMENT  AS  TO    PaTKENT    OT    StOCK  BY  CBEDmNG    WITH    DiTIDEinXI, 

STEH  IT  Valid,  is  Rbsodtped  bt  the  Subsequent  Giviko  ot  a  Stock 
Note  therefor,  and  the  collection  of  such  note  cannot  be  defeated  by 
the  agreement. 

TkomcLS  Dent  and  J.  H.  Raymond^  for  the  appellant. 
SixU%  and  LewUj  for  the  appellees. 

Maqbudeb,  J.  On  July  27,  1876,  the  appellant  signed  and 
delivered  to  the  Chicago  Steel  Works  the  following  stock 
note: — 

"  Whereas,  the  undersigned  did,  in  the  month  of  September, 
1878,  subscribe  for  fifty  shares  of  one  hundred  dollars  each  of 
the  capital  stock  of  the  Chicago  Steel  Works  (an  incorporated 
body  organized  under  the  laws  of  the  state  of  Illinois),  upon 
which  subscription  no  payment  has  yet  been  made: — 

"Now,  therefore,  I,  Malcolm  McDowell,  do  hereby  agree  and 
promise,  in  consideration  of  the  premises,  to  pay  to  the  said 
Chicago  Stoel  Works,  whenever  payment  may  be  demanded 
by  the  directors  thereof,  the  sum  of  five  thousand  dollars  (be- 
ing the  par  value  of  said  stock),  with  interest  on  the  same  at 
the  rate  of  ten  (10)  per  cent  per  annum  from  the  first  day  of 
January,  A.  D.  1874,  payable  annually,  until  this  obligation  is 
paid;  and  to  further  secure  said  payment,  I  do  hereby  assign 
and  transfer  to  the  treasurer  of  said  Chicago  Steel  Works,  and 
his  successor  or  successors  in  office,  all  my  right,  title,  and  in- 
terest  of  and  in  and  to  said  stock  i^o  subscribed  for,  with  any 
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itB  improvements  and  increase  as  collateral  security  for  the 
pajrment  of  said  indebtedness  when  demanded,  as  aboye  pro- 
vided; and  in  case  of  default  in  payment  when  so  demanded, 
I  do  hereby  authorize  and  empower  the  said  treasurer  to  sell 
my  right,  title,  and  interest  in  said  stock  so  subscribed  for, 
with  any  its  improvements  and  increase,  or  so  much  as  may 
be  necessary  to  pay  this  obligation,  at  public  or  private  sale,  at 
his  discretion,  after  the  expiration  of  thirty  days  after  such  de- 
fault, and  in  case  of  any  such  sale,  I  do  hereby  empower  him, 
the  said  treasurer,  or  his  successors  in  office,  of  said  corporation, 
or  any  other  officer  of  said  corporation,  to  make,  execute,  and 
deliver  to  the  purchaser  or  purchasers  at  any  such  sale,  aty 
and  all  instruments  in  writing,  or  assurances  or  certificates  of 
stock,  which  may  be  necessary  or  proper  to  vest  in  or  evi- 
dence to  such  purchaser  or  purchasers  the  full  ownership  and 
title  to  the  right  and  interest  so  to  be  sold  to  him  or  them. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  this 
twenty-seventh  day  of  July,  A.  D.  1876." 

On  December  13, 1879,  the  board  of  directors  passed  a  reso- 
lution calling  for  payment  of  the  stock  notes  on  January  15, 
1880.  Notice  of  this  resolution  was  at  once  served  upon  ap- 
pellant, and  demand  was  made  of  him  to  pay  his  note  on 
January  15,  1880.  On  December  17,  1879,  appellant  filed 
his  bill  in  the  superior  court  of  Cook  County,  enjoining  the 
sale  under  the  provisions  of  the  note.  January  17, 1880,  the 
Chicago  Steel  Works  stipulated  in  writing  that  it  would  not 
attempt  to  make  any  sale  under  the  resolution  of  December 
13,  1879,  or  the  notice  given  in  pursuance  thereof,  but  ex- 
pressly reserved  the  right  to  sell  the  stock  interest  of  appellant 
under  such  methods  or  proceedings  as  might  be  thereafter 
adopted.  The  bill  so  filed  was  demurred  to  on  January  30, 
1880,  and  on  March  24,  1880,  the  demurrer  was  sustained, 
and  the  bill  dismissed. 

On  April  6,  1880,  the  directors  passed  another  resolution, 
that  the  stock  notes  be  declared  due  on  April  15,  1880,  and 
that  the  secretary  of  the  company  be  directed  to  give  the 
necessary  notice  and  make  the  necessary  demand  for  the  pay- 
ment of  the  same  into  the  hands  of  the  treasurer  on  or  before 
April  15,  1880.  On  April  7,  1880,  a  written  notice  was  served 
upon  the  appellant,  which  contained  an  exact  copy  of  the  reso- 
lution of  the  day  before,  and  demanded  of  the  appellant  that 
he  pay  his  stock  note  and  the  accumulated  interest  thereon  on 
or  before  April  15,  1880.    The  notice  also  called  attention  to 
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the  fact  that  a  ineeiiDg  of  the  stockholders  would  be  held  on 
April  13,  1880,  to  elect  directors. 

Appellant  failed  to  pay  his  note,  and  on  May  17,  1880,  the 
board  of  directors  passed  a  resolution,  in  which,  after  reciting 
the  former  resolution  of  April  6,  1880,  and  that  notice  had 
been  given  to  appellant,  and  demand  made  of  him,  as  therein 
directed,  and  that  his  default  had  continued  for  more  than 
thirty  days,  it  was  resolved  that  the  treasurer  be  authorized 
and  requested  to  sell  all  the  right,  title,  and  interest  of  appel- 
lant in  the  stock  so  subscribed  for  by  him  at  public  sale  to  the 
highest  bidder,  at  such  time  and  place  as  the  treasurer  might 
select,  and  to  deliver  to  the  purchaser  a  stock  certificate,  etc 

On  May  22,  1880,  at  ten  o'clock  in  the  forenoon,  the  fifty 
shares  of  stock  subscribed  for  by  appellant,  and  all  his  interest 
in  and  under  his  subscription,  were  sold  at  public  auction  at 
the  north  door  of  the  Chamber  of  Commerce,  on  Washington 
Street,  in  the  city  of  Chicago,  to  Clarence  Buckingham,  for 
five  thousand  dollars,  which  amount  was  applied  on  the  note. 
Previous  notice  of  the  sale  had  been  given  by  the  publication 
thereof  for  three  days  in  a  Chicago  daily  newspaper. 

The  original  bill  in  the  case  at  bar  was  filed  in  the  superior 
court  of  Cook  County  on  November  19,  1884;  it  does  not  at- 
tack or  even  mention  the  sale  of  May  22,  1880;  it  sets  up  the 
organization  of  the  corporation  above  named  for  the  purpose 
of  making  plow-beams  out  of  the  fag  ends  or  refuse  of  steel 
rails,  with  a  nominal  capital  of  twenty  thousand  dollars,  and 
that  appellant,  Catherinus  P.  Buckingham,  Ebenezer  Bucking- 
ham, and  John  Buckingham  each  subscribed  for  one  fourth, 
or  five  thousand  dollars,  of  the  stock;  it  alleges  that,  in  form- 
ing the  corporation,  an  agreement  was  made  for  the  payment 
of  the  stock  subscriptions  out  of  the  profits  of  the  business; 
that  the  Buckinghams  furnished  the  capital,  and  charged  in- 
terest on  their  loans  to  the  company,  etc.;  it  charges  that  the 
Buckinghams  and  the  company  entered  into  a  conspiracy  to 
oust  appellant  from  the  corporation,  and  in  pursuance  thereof 
induced  him  to  execute  the  note  above  set  forth,  etc.;  it  prays 
for  a  discovery  and  accountinj;;  for  the  issue  to  appellant  of 
the  stock  subscribed  for  by  him,  or  if  issued  to  others,  for  its 
surrender;  for  an  injunction  against  any  transfers,  reissues, 
or  increase  of  the  stock,  and  against  the  making  of  any  eras* 
ores  or  entries  in  the  books  of  the  company,  etc. 

On  December  20, 1884,  the  company  and  the  Buckinghams, 
defendants,  answered  the  bill,  denying  its  allegations,  and  set- 
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ting  up  the  sale  of  May  22,  1880,  and  the  proceedings  leading 
up  to  it,  as  hereinbefore  detailed.  On  April  2, 1886,  appellant 
filed  an  amendment  to  his  bill,  and  therein,  for  the  first  time, 
referred  to  the  sale  of  May  22,  1880,  and  charged  that  it  was 
made  without  notice  to  him,  and  was  a  fraud  upon  his  rights, 
and  an  attempt  to  forfeit  his  stock,  etc. 

After  proofs  taken  and  upon  hearing  of  the  cause,  the  supe- 
rior court  dismissed  the  bill  for  want  of  equity,  which  decree 
has  been  affirmed  by  the  appeUate  court,  whence  the  case 
comes  before  us  by  appeal. 

The  sale  of  May  22,  1880,  is  attacked  by  the  appellant  as 
void  for  the  alleged  reason  that  it  could  not  be  lawfully  made 
without  notice  to  him,  and  that  such  notice  was  not  given. 
At  common  law  the  pledgee  had  no  right  to  sell  the  property 
pledged  without  judicial  process,  unless  he  gave  the  pledgor 
reasonable  notice  to  redeem;  and  the  pledgor  was  also  entitled 
to  notice  of  the  pledgee's  intention  to  sell  and  of  the  time  and 
place  of  sale.  Such  notice,  however,  is  not  necessary  where, 
as  in  the  present  case,  payment  is  demanded  of  the  pledgor, 
and  the  instrument  of  writing,  by  which  the  security  pledged 
is  assigned  and  transferred  to  the  pledgee,  specially  authorizes 
the  latter  to  sell  "  at  public  or  private  sale  at  his  discretion," 
upon  default  being  made,  or  upon  the  expiration  of  a  certain 
number  of  days  after  default:  Cvshman  v.  HayeSy  46  111.  145; 
Loomis  v.  StavCj  72  Id.  623;  Union  Trwt  Co,  v.  Rigdon,  93  Id. 
458;  Jones  on  Pledges,  sec.  611;  Story  on  Bailments,  sec.  817; 
MiAiken  v.  Dehonj  27  N.  Y.  364;  Robinson  v.  Hurley,  11  Iowa, 
410;  79  Am.  Dec.  497;  Bryson  v.  Raynor,  25  Md.  424;  90  Am. 
Dec.  09;  Oenet  v.  Howland,  46  Barb.  560;  Murdoch  v.  Oolttm- 
bus  Ins.  Co.,  59  Miss.  152;  Movyry  v.  Wood,  12  Wis.  413. 

At  common  law,  where  property  is  pledged  to  secure  a  debt, 
the  right  to  sell  for  default  in  payment  is  conferred  by  the  law, 
and  hence  the  sale  must  be  made  subject  to  the  conditions 
imposed  by  the  law,  that  is  to  say,  after  making  demand  and 
giving  notice.  But  where  the  pledge  is  accompanied  by  a 
special  contract  as  to  sale  upon  non-payment  of  the  debt,  the 
right  to  sell  is  conferred,  not  by  the  law,  but  by  the  contract 
itself,  and  hence  must  be  exercised  in  the  mode  specified  by 
the  parties  in  their  agreement.  As  such  contract  embodies 
the  intentions  of  the  parties,  its  silence  as  to  notice  justi- 
fies the  inference  that  the  power  to  sell  without  notice  was 
intended  to  be  conferred. 

We  are  aware  that  in  Rozet  v.  McClelian^  48  111.  845, 95  Am. 
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Dec.  551,  language  was  used  which  seems  to  imply  that  the 
pledgor  must  have  notice  even  where  the  pledgee  is  authorized 
to  sell  the  collateral  security  at  public  or  private  sale.  But 
such  language  was  unnecessary  to  the  decision  of  that  case, 
and  was  mere  obiter  dictum.  There  no  sale  had  been  i.iadc  of 
the  stock  pledged  as  collateral  security,  and  the  question  of 
the  power  to  sell  without  notice  did  not  arise.  In  that  case 
suit  was  brought  upon  the  note,  and  the  question  was  whether 
the  holder  of  the  note  was  bound  to  sell  the  stock,  transferred 
to  him  as  collateral  security,  upon  default  in  payment  of  the 
note,  and,  on  failing  to  do  so,  whether  he  was  liable  to  account 
for  the  loss. 

Here  appellant  promised  to  pay  five  thousand  dollars  to  the 
company  when  payment  should  be  demanded  by  the  directors. 
They  demanded  payment  of  him  in  December,  1879,  but  he 
refused  to  comply  with  the  demand,  and  postponed  the  threat- 
ened sale  under  the  power  in  the  note  by  a  chancery  suit, 
which  lasted  until  the  end  of  March,  1880.  In  that  suit  he 
was  notified  by  the  company  that  it  reserved  its  right  to  make 
Bale  of  his  stock  interest  under  a  future  notice,  and  was  thereby 
forewarned  and  notified  of  the  intention  of  the  company  to 
sell  in  pursuance  of  the  authority  conferred  by  the  note.  He 
made  the  note,  and  was  bound  to  know  that  if  his  default 
continued  for  thirt{y  days  after  demand,  the  treasurer  was 
authorized  to  sell.  When,  therefore,  a  second  demand  was 
made  on  him  for  the  payment  of  his  subscription,  in  Aprils 
1880,  it  was  his  duty  to  take  notice  that  in  thirty  days  after 
April  15,  1880,  his  interest  would  be  sold  at  public  or  private 
sale  if  he  did  not  pay.  By  an  instrument  in  writing  he  trans- 
ferred and  assigned  his  interest  to  the  treasurer  of  the  com- 
pany, and  authorized  him,  in  case  of  default  for  thirty  days^ 
**  to  sell  at  public  or  private  sale  at  his  discretion."  If,  in  the 
exercise  of  such  discretion,  the  treasurer  had  made  a  private 
sale,  notice  to  appellant  of  the  time  and  place  of  such  sale 
would  not  only  have  been  unnecessary,  but  would  have  been 
an  idle  form.  The  power  to  make  a  private  sale  necessarily 
dispensed  with  the  duty  of  giving  notice,  and  the  obligation 
of  giving  notice  was  equally  removed  when  the  discretion  of 
making  the  sale  either  public  or  private  was  conferred  upon 
the  treasurer.  The  sale,  however,  was  a  public  one,  made  at 
a  public  place,  and  after  due  advertisement  in  a  public  news- 
paper. 

We  do  not  think  it  would  be  a  fair  construction  of  the  con- 
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tract  to  hold  that  it  was  intended  to  require  the  company  to 
give  appellant  personal  notice  in  case  the  sale  should  be  pub- 
lic, but  no  notice  in  case  it  should  be  private.  Where  prop" 
crty  was  pledged  to  secure  a  debt  without  any  special  contract 
as  to  notice,  the  pledgor  was  entitled  to  notice  of  the  time  and 
place  of  the  sale,  to  enable  him  to  procure  buyers  and  enhance 
the  price.  But  the  appellant  yielded  his  rights  in  this  regard 
when  he  bestowed  the  discretion  to  make  a  private  sale,  be* 
cause  such  sale  might  be  made  at  a  price  fixed  in  advance  by 
the  company,  and  without  competition  among  bidders. 

The  appellant  has  furthermore  been  guilty  of  serious  laches 
in  allowing  the  sale  to  stand  without  attack  for  so  many  years, 
and  after  his  interest  had  been  transferred  by  the  purchaser 
at  the  sale,  and  gone  into  the  hands  of  third  parties:  Hayward 
V.  National  Bank,  96  U.  8.  611.  He  took  no  measures  to  set 
aside  the  sale  until  April,  1886,  six  years  after  it  was  made. 
To  be  sure,  he  filed  the  original  bill  in  this  case  four  years 
and  a  half  after  the  sale;  but  even  if  that  period  was  not  a 
long  delay,  such  original  bill  did  not  question  the  validity  of 
the  sale,  but  sought  relief  on  other  grounds.  On  the  other 
hand,  appellant  has  done  acts  which  ought  to  estop  him  from 
'  now  claiming  the  sale  to  be  void.  For  instance,  he  accepted 
from  the  company  a  sum  of  money,  which  represented  their 
estimate  of  the  difference  between  the  real  value  of  his  stock 
interest  and  what  it  sold  for.  Again,  he  wrote  the  company  a 
letter,  saying:  '*  Please  send  me  my  stock  note,  which  I  un- 
derstand has  been  satisfied,"  etc.;  and  upon  failing  to  get  his 
canceled  note,  commenced  a  suit  in  trover  for  it. 

Appellant  claims,  however,  that  there  was  an  agreement 
made  between  himself  and  the  Buckinghams  before  the  or- 
ganization of  the  company,  by  the  terms  of  which  the  sub- 
scriptions to  the  capital  stock  were  not  to  be  paid  in  money, 
but  out  of  the  profits  of  the  business;  and,  as  confirming  his 
statement  in  regard  to  such  an  agreement,  he  points  to  section 
9  of  the  by-laws,  adopted  at  a  meeting  of  the  board  of  direc- 
tors on  September  29,  1873,  which  provided  that  a  capital- 
stock  account  should  be  kept,  and  that  therein  the  subscribers 
should  be  charged  with  their  stock  liability,  and  credited  with 
dividends,  etc.  His  position  is,  that  if  he  had  been  properly 
credited  with  his  share  of  the  profits,  his  liability  on  his  stock 
subscription  would  have  been  discharged. 

We  will  not  stop  to  discuss  whether  such  an  agreement,  if 
it  existed,  was  not  against  public  policy,  and  contrary  to  the 
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statute  which  requires  stock  to  be  paid  for,  nor  whether  it  was 
abrogated  by  the  language  of  the  stock  subscription,  which 
reads  as  follows:  "We  severally  agree  to  pay  the  said  com- 
pany the  sum  of  one  hundred  dollars  on  each  share,  at  such 
times  and  in  such  installments  as  shall  be  required  by  the 
board  of  directors  of  said  company."  It  is  sufficient  to  say, 
that  even  if  such  an  agreement  were  valid,  its  existence  is 
not  proven  by  such  a  preponderance  of  the  evidence  as  would 
justify  its  being  made  the  basis  of  affirmative  relief.  The 
proof  of  it  consists  entirely  of  the  testimony  of  the  appellant 
himself,  while  both  C.  P.  and  Ebenezer  Buckingham  deny 
that  there  was  any  such  agreement.  There  may  have  been, 
and  probably  was,  some  talk  to  the  effect  that  the  business 
would  be  so  profitable  as  to  earn  enough  to  pay  for  the  stock. 
Moreover,  the  proof  does  not  show  that  in  the  early  part  of 
1880  the  profits  were  sufficient  to  pay  the  stock  notes  without 
doing  injustice  to  the  creditors  by  such  an  application  of  the 
surplus.  The  other  subscribers  paid  their  stock  notes  in 
money,  with  the  exception  of  a  small  credit  thereon  arising 
fix)m  the  proceeds  of  dividends  declared  in  their  favor. 

On  July  1,  1876,  a  dividend  of  fifteen  per  cent,  or  $750,  and 
on  January  1,  1878,  another  dividend  of  ten  per  cent,  or  $500, 
were  declared  in  appellant's  favor.  These  sums,  however,  he 
did  not  suffer  to  remain  in  the  hands  of  the  company  to  be 
applied  on  his  note,  but  drew  them  out,  and  used  them  for 
other  purposes. 

But  even  if  there  was  such  an  agreement  as  is  contended 
for,  it  was  rescinded  by  the  proceedings  which  took  place  on 
July  27,  1876.  On  that  day,  there  was  a  meeting  of  the  direc- 
tors,  at  which  appellant  was  present.  Section  9  of  the  by-laws 
was  repealed,  and  appellant  assented  to  the  repeal.  A  resolu- 
tion was  adopted  that  each  of  the  subscribers  to  the  capital 
stock  should  give  such  a  stock  note  as  that  hereinbefore  dis- 
cussed. The  resolution  was  read  over  to  appellant,  and 
agreed  to  by  him,  and  in  pursuance  thereof  he  executed  his 
note  with  the  provisions  above  stated.  The  proof  does  not 
show  that  any  fraud  or  unfair  means  were  used  to  induce  him 
to  sign  the  note.  By  its  terms,  he  agreed  to  pay  the  five  thou- 
sand dollars  and  interest  whenever  demand  should  be  made 
on  him  by  the  directors,  and  without  limiting  his  obligation 
to  pay  such  amounts  as  might  be  coming  to  him  from  the 
profits  of  the  business. 

We  do  not  deem  it  necessary  to  discuss  any  of  the  other 
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points  made  by  counsel.    We  see  no  reason  for  disturbing  the 
decree  of  the  court  below. 
The  judgment  of  the  appellate  court  is  affirmed. 

Ordinarily,  Plbdoeb  has  No  Rioirr  to  Sell  Tuino  Plbdokd  with- 
out NoncB  to  pledgor,  bat  no  notice  ii  necessary  where  the  property  ii 
pledged  to  secure  the  payment  of  notes  authorizing  the  holder  to  sell  apon 
aon-payment  or  dishonor  of  the  notes:  Jeanaf$  Appeal,  116  Pa.  St.  673;  2 
Am.  St.  Rep.  624,  and  note. 


Fuller  v.  Dauphin. 

1124  ILLUIOIS,  612.1 

BouNDABT  Lnrx  or  Riparian  Owners'  Lands.  — The  Mississippi  River 
is  not  a  navigable  stream  at  common  law,  and  the  title  of  a  riparian 
proprietor  whose  lands  are  bounded  by  it  extends  to  the  middle  thread 
of  the  stream,  and  includes  islands  which  are  separated  from  the  main- 
land by  sloughs. 

Riparian  Proprietor.  —  Meandered  Line  is  not  a  Boundary  which 
does  not  include  the  loeui  in  quo,  is  not  marked  on  the  maps  or  draughts, 
but  only  appears  in  the  field-notes  of  the  original  government  survey, 
and  is  run  for  the  purpose  of  ascertaining  the  quantity  of  land  in  a  frao> 
tion,  or  inside  the  meander. 

Priority  op  Grant.  —  Conveyance  under  the  Swamp-lands  Acts  could 
not  pass  title  to  anything  which  previously  to  those  acts  had  been  con- 
veyed by  the  United  States. 

Jarms  Shaw^  for  the  appellaut. 
/.  Af.  Hunter,  for  the  appellee. 

Sheldon,  C.  J.  This  was  an  action  of  trespass  by  Dauphin 
against  Fuller  for  cutting  timber,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  for  one  hundred  dollars  damages. 
The  land  upon  which  the  timber  is  alleged  to  have  been  cut 
is  described  in  the  declaration  as  '^  the  island  in  Plum  River 
Slough,"  being  part  of  the  southwest  quarter  of  section  10,  and 
a  part  of  the  northwest  quarter  of  section  15,  township  24 
north,  range  3  east,  of  the  fourth  principal  meridian.  The 
ploas  were,  not  guilty,  and  a  plea  of  liberum  tenementum. 

The  chief  question  in  this  case  seems  to  be  one  of  boundary 
merely.  The  locus  in  quo  is  an  island  of  five  acres,  in  what 
is  called  Plum  River  Slough,  a  large  running  slough  or  arm 
of  the  Mississippi  River,  marked  as  "  Navigable  Plum  River 
Slough"  on  the  original  government  plat  and  survey,  and 
being  immediately  below  the  town  of  Savanna,  in  Carroll 
County,  in  this  state. 
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The  plaintifif's  claim  of  title  is  under  the  swamp-lands  acts 
of  Congress  and  the  state  of  Illinois,  and  a  conveyance  of  the 
land,  in  1854,  hy  the  county  of  Carroll,  as  swamp-land,  and 
also  under  the  limitation  statutes  of  the  state.  Defendant's 
claim  of  title  is  under  a  patent  from  the  United  States  to  Lu- 
ther Bowen,  of  the  date  of  May  1,  1845,  conveying  as  follows: 
The  west  fraction  of  the  southwest  fractional  quarter  (west  of 
Plum  River)  of  section  10,  in  township  24,  of  range  3  east,  in 
the  district  of  lands  subject  to  sale  at  Dixon,  Illinois,  contain- 
ing 23*^  acres,  according  to  the  official  plat  of  the  survey  of 
said  lands  returned  to  the  general  land-office  by  the  surveyor- 
general.  The  question  is,  whether  this  description  embraces 
this  island. 

The  land  is  described  in  the  declaration  as  parts  of  two 
fractional  quarter-sections  in  sections  10  and  15,  but  the 
proof  only  showed  the  cutting  of  timber  on  the  north  end  of 
the  island,  located  entirely  on  section  10.  The  land  conveyed 
by  this  patent  is  described  as  "west  of  Plum  River."  Plum 
River  appears  to  be  on  the  east  and  north  of  it,  and  this  Plum 
River  Slough  west  of  it  On  the  west  of  Plum  River  Slough, 
and  between  it  and  the  main  Mississippi  River,  is  a  large 
island,  surveyed  and  platted,  and  sold  by  the  government  by 
patents.  The  land  in  controversy  was  never  surveyed  or 
platted  by  the  general  government,  but  in  surveying  the  south- 
west fractional  quarter  of  section  10,  township  24,  range  3,  a 
meander  line  was  run  along  the  east  bank  of  this  navigable 
slough  until  it  came  down  to  this  low  piece  of  land,  where  the 
meander  went  to  the  east  along  a  bank  to  the  higher  table- 
land. The  meander  line  was  not  marked  on  the  government 
plat  of  the  section,  but  was  run  simply  as  a  meander,  and  not 
as  a  boundary  line. 

Appellant  insists  that  the  prtent  for  this  west  fraction  of 
the  southwest  fractional  quarter  of  section  10  conveyed  all 
land  up  to  the  middle  thread  of  this  navigable  Plum  River 
Slough,  and  which  would  include  this  island.  The  case  of 
MiddUton  v.  Pritchard,  3  Scam.  510,  would  seem  to  be  decisive 
of  this  question  in  favor  of  appellant.  It  was  there  decided 
that  the  Mississippi  River  is  not  a  navigable  stream  at  com- 
mon law,  and  that  the  title  of  a  riparian  proprietor  whose 
lands  are  bounded  by  it  extends  to  the  middle  thread  of  the 
stream,  and  includes  islands  which  are  separated  from  the 
mainland  by  sloughs.  Such  extension  of  the  grant  by 
the  patent  here  would  include  this  island,  it  lying  east  of  the 
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middle  line  of  this  navigable  slough.  It  was  also  held  in 
that  case  that  a  meandered  line  which  is  run  for  the  purpose 
of  ascertinning  the  quantity  of  land  in  the  fraction  is  not  a 
boundary.  It  was  there  said:  "But  it  appears  the  surveyor 
of  the  government  traced  the  courses  and  distances  along  the 
margin  of  the  slough  next  the  mainland,  in  order  to  estimate 
the  quantity  of  land  in  the  fraction,  and  which  estimate  did 
not  include  the  locus  in  quo.  But  the  plats  in  the  land-office 
and  surveyor-general^  office  have  no  lines  marking  these 
courses  and  distances  as  a  boundary.  They  are  taken  from 
the  field-notes  of  meandering  in  the  surveyor-general's  office." 
This  was  precisely  the  case  here-  Thorp,  the  county  surveyor, 
testified:  "This  government  meander  line  along  the  east  bank 
of  the  swale  I  made  simply  from  the  field-notes  of  the  original 
government  survey.  On  the  original  plat  made  by  the  gov- 
ernment, in  connection  with  these  field-notes,  no  meander  line 
is  actually  marked  out  in  any  other  way  than  simply  by  giv- 
ing their  courses  and  distances.    There  is  no  line  made  or 

given  on  the  map According  to  the  marking  on  the 

face  of  the  plat,  Plum  Biver  Slough  is  the  west  boundary  of 
this  land."  The  witness  says  further:  "A  meander  line  is  a 
line  run  along  watercourses.  They  are  run  for  two  purposes: 
one  is  to  show  the  course  of  the  stream;  another  is  to  calcu- 
late the  area  or  number  of  acres  inside  the  meander,  whatever 
that  fraction  may  be.  They  are  never  marked  on  the  maps 
or  draughts,  but  are  simply  preserved  in  the  field-notes. 
They  are  only  so  preserved  in  the  field-notes  of  this  survey." 

In  Canal  Trustees  v.  Haven,  5  Gilm.  558,  in  reference  to  a 
grant  claimed  to  be  bounded  by  the  Des  Plaines  River,  it  was 
insisted  that  the  stream  was  meandered,  and  a  plat  thereof 
returned  to  the  surveyor-general's  office,  showing  that  the  river 
was  not  included  in  the  survey.  The  court,  after  remarking 
that  such  meandering  appeared  only  by  the  minutes  of  the 
survey,  and  that  neither  the  plats  filed  in  the  land  or  sur- 
veyor-general's office  showed  any  lines  marking  the  courses 
and  distances  along  the  margin  of  the  river  as  a  boundary  of 
the  adjoining  land,  say:  "As  there  was,  therefore,  no  marked 
line  upon  the  plat  by  which  the  grant  was  made,  defining  and 
limiting  the  land  granted  to  the  margin  of  the  stream,  the 
whole  argument  founded  upon  such  a  supposed  state  of  facts 
fails";  and  then  remark  that  a  meandered  line,  which  is  run 
for  the  purpose  of  ascertaining  the  quantity  of  land  in  the 
fraction,  is  not  a  boundary,  had  been  settled  by  the  former 
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decision  in  MiddUtan  v.  Pritchard^  3  Scam.  510;  88  Am.  Dec. 
112.  Houck  y.  Yates^  82  111.  179,  reaffirms  the  decision  that  a 
meandered  line  is  not  a  boundary  line.  The  meandered  lino 
here  does  not  include  the  loeua  in  quo^  but,  according  to  the 
authorities  cited,  a  meandered  line  is  not  a  boundary  line, 
and,  as  stated  by  the  surveyor,  according  to  the  marking  on 
the  face  of  the  plat  by  which  the  grant  was  made,  Plum  River 
Slough  was  the  west  boundary  of  the  land  granted,  which  car- 
ried the  grant  to  the  middle  of  the  slough,  and  embraced  the 
land  in  controversy.  Of  course,  a  conveyance  under  the 
swamp-land  acts  could  not  pass  title  to  anything  which, 
previously  to  those  acts,  had  been  conveyed  by  the  United 
States. 

As  respects  appellee's  claim  of  title  under  limitation  acts, 
by  possession  and  payment  of  taxes  under  claim  and  color  of 
title,  there  manifestly  has  not  been  shown  any  such  posses- 
sion of  the  land  by  appellee  as  will  suffice  for  the  acquisition 
of  title  under  any  statute  of  limitation,  or  otherwise. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  

BouNBABT  OF  Lands  Bordebino  ON  RiYiB  is  the  middle  thread  of  the 
•tream:  See  BuUemOh  ▼.  Si.  Louis  Bridge  Co.,  123  HI.  635;  6  Am.  St  Rep. 
645^  a  case  in  which  the  Miasiasippi  River  as  a  boundary  was  considered. 


Henderson  v.  People. 

[124  ILLXM0X8,  607.] 

Entioino  Awat  Unmarbted  Femalb  fob  Pubfosbs  of  PBoenrunoN.  — 
Under  lUinous  statute,  section  1  of  Criminal  Code,  which  provides  that 
the  enticing  away  for  the  purposes  of  prostitution  or  concnbinage  of  an 
unmarried  female  of  chasto  life,  and  that  the  aiding  or  assisting  in  such 
abdnction  shall  be  a  crime,  etc.,  the  gravamen  of  the  offense  is  the  purpose 
or  intent  with  which  the  enticing  or  abduction  is  done.  lUicit  inter- 
course is  not  a  necessary  ingredient  of  the  crime.  The  offense  is  com- 
plete the  njoment  the  subject  is  removed  beyond  the  control  of  those 
legally  in  charge  of  her. 

iNarrBuonoNs  to  Jubt  in  Pbosecution  undeb  Statutb  fob  EynciNO 
Awat  Unkabried  Female  of  chaste  life  for  purposes  of  ''prostitution  " 
or  "  concubinage  "  need  not  explain  to  jury  the  meaning  of  these  terms 
under  the  statute,  in  the  absence  of  any  request  so  to  do.  There  is 
at  least  no  sufficient  error  therein  to  warrant  a  reversal  on  such  grounds 
alone. 

"CONOUBINAQE*'    UNDEB    STATUTE    AGAINST    EnTICINO    AwAY     UnMARBIED 

Female.  —  No  great  lougtli  of  time  or  long-continued  illicit  intercourse 
is  necessary  to  the  establishment  of  that  relation  which  results  in  ooncn* 
Innage. 
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EnTICINO  AwAT  UnMARRIZD    FzXAUI  IOR  the  PlTRPOSf:  OF  PROSnrUTXON. 

The  offense  is  complete  under  the  Illinois  statute,  section  1,  Crimi- 
nal Code,  making  such  act  a  crime,  where  the  accosed,  under  the  pro- 
fessed purpose  of  marrying  such  female,  entices  her  away  from  her 
parent's  control  and  obtains  illicit  intercourse  with  her,  but  has  no  real 
intention  of  marrying. 

John  M.  and  John  Mayo  Palmer^  and  Paiton  and  Hamil* 
tan^  for  the  plaintiffs  in  error. 

Oeorge  Huniy  aitomey^eneral^  for  the  state. 

MuLKEY,  J.  At  the  September  term,  1887,  of  the  Cham- 
paign circuit  court,  the  grand  jury  returned  into  open  court  an 
indictment  founded  upon  the  first  section  of  the  Criminal  Code, 
against  William  Henderson,  John  Henderson,  Carroll  Shutt, 
and  Julia  Shutt.  The  first  count  charges  that  the  defendants, 
on  the  second  day  of  September,  1887,  unlawfully  and  feloni- 
ously enticed  and  took  away  one  Joanna  Carman,  then  and 
there  being  an  unmarried  female  of  chaste  life  and  conversa- 
tion, from  her  parents'  house,  for  the  purpose  of  prostitution. 
In  another  count  of  the  indictment  the  defendants  are  charged 
with  enticing  and  taking  away  the  prosecutrix  for  the  pur- 
pose of  concubinage.  In  other  respects  the  latter  count  is  like 
the  first.  Upon  consideration  of  the  evidence  in  the  light  of 
the  charge  of  the  court,  the  jury  returned  a  verdict  of  guilty 
against  all  the  defendants,  fixing  their  respective  terms  in  the 
penitentiary  as  follows:  William  Henderson's  at  eight  years, 
Carroll  Shutt's  at  two,  John  Henderson's  at  one,  and  Julia 
Shutt's  at  one.  A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  court  pronounced  sentence  and  judgment 
upon  the  defendants,  in  conformity  with  the  verdict.  The 
question  to  be  considered  is,  whether  the  finding  of  the  jury, 
and  the  judgment  and  sentence  of  the  court,  are  warranted  by 
the  law  and  the  evidence. 

The  defendants  William  and  John  Henderson  are  brothers. 
Julia  Shutt  is  their  sister,  and  the  wife  of  Carroll  Shutt.  The 
prosecutrix,  Joanna  Carman,  is  the  daughter  of  ^Benjamin  F.* 
and  Eliza  Carman,  and  at  the  time  of  the  alleged  abduction 
was  about  fifteen  years  old.  The  Shutts  and  Carmans  lived 
near  each  other  in  the  city  of  Urbana,  and  had  been  on  visit- 
ing terms  some  three  years  prior  to  this  occurrence.  William 
Henderson,  the  principal  in  the  affair,  is  a  barber  by  trade, 
and  a  dissolute,  drunken  character,  who  spent  most  of  his 
time  in  the  vicinity  of  Urbana,  and  was  frequently  at  Shutt's 
house,  with  whom  his  brother,  John,  was  temporarily  stopping 
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at  the  time  in  question.  About  the  let  of  July,  1887,  William 
Henderson  commenced  making  calls  at  Carman's  house,  and 
paying  his  attentions  to  the  prosecutrix.  It  was  not  long  be- 
fore Mrs.  Carman,  her  mother,  became  acquainted  with  his 
dissolute  habits  and  bad  reputation,  and  forbade  his  coming 
to  her  house  any  more.  He  nevertheless  managed  to  meet 
with  her  daughter  at  Shutt's  and  other  places,  and  finally,  by 
means  of  promises,  threats,  etc.,  induced  her  to  consent  to  an 
elopement,  for  the  purpose,  as  he  put  it,  of  getting  married,  and 
she,  doubtless,  so  understood  it.  In  settling  the  preliminaries, 
he  told  her  that  they  could  start  from  Mrs.  Shult's,  his  sis- 
ter's,—  "that  she  would  not  give  them  away."  They  accord- 
ingly did  start  from  there  on  the  evening  of  the  2d  of  Septem- 
ber, a  little  after  dark.  John  Henderson,  about  dusk  of  that 
evening,  went  to  Carman's  house,  where  he  found  Joanna  out 
in  the  yard,  and  without  attracting  the  attention  of  any  of  the 
family  told  her  that  William  was  ready  to  go,  and  was  up  on 
the  corner  of  the  street  waiting  for  her.  After  joining  him 
on  the  street,  the  two  repaired  to  Shutt's  house,  where  all  four  oi 
the  defendants  met  together  and  talked  over  the  matter  of  the 
elopement,  which  was  accelerated  by  the  approach  of  Joanna's 
sister,  upon  discovering  which  John  remarked  in  the  presence 
of  them  all:  "Will,  I  tell  you  what  is  the  matter;  you  want 
to  hurry  up  and  get  out  of  here,  because  here  comes  Stell,  and 
she  is  long-nosed,  and  will  give  it  away."  It  was  understood 
by  all  present  that  the  two  were  to  go  to  the  Doyle  House  in 
Champaign  City,  but  a  short  distance  from  Shutt's,  for  the 
purpose,  as  was  stated  to  her,  of  waiting  for  the  night  train, 
but  nothing  seems  to  have  been  said  about  where  they  were  to 
go  beyond  there,  or  their  ultimate  plans  or  purposes.  On  ar- 
riving at  the  hotel  about  eight  o'clock,  instead  of  sitting  up 
for  the  train,  or  ordering  separate  rooms  and  making  arrange- 
ments to  be  called  for  the  train,  Henderson  engaged  a  single 
room  "for,"  as  he  put  it,  "himself  and  wife,"  and  the  two  were 
at  once  conducted  to  it,  where  they  lodged  together  as  husband 
and  wife.  They  remained  at  the  hotel  together  under  that 
assumed  relation  until  next  evening  about  five  o'clock,  when 
they  returned  afoot  to  Shutt's  house,  John  Henderson  going 
back  with  them.  They  reached  Shutt's  house  some  time  be- 
fore night.  John  had  visited  them  at  the  Doyle  House  three 
times  that  day, — in  the  morning,  at  noon,  and  in  the  even- 
ing,— and  told  them  that  they  would  have  to  keep  hid  or 
they  would  be  found.    After  their  return  to  Shutt's,  on  Sa^ur 
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day  evening,  Joanna's  father  came  to  the  front  gate,  and  was 
engaged  in  a  conversation  with  Carroll  Shutt;  Joanna  was  at 
the  time  in  the  back  yard,  though  she  recognized  her  father's 
voice,  and  heard  him  make  the  remark:  ''That  girl  is  in  this 
town,  and  I  am  going  to  find  her."  The  parties,  however, 
were  not  speaking  sufficiently  loud  to  enable  her  to  under- 
stand anything  else  that  passed  between  them.  While  this 
conversation  was  going  on,  Mrs.  Shutt,  and  John  and  William 
Henderson,  were  most  of  the  time  out  in  the  back  yard  with 
Joanna,  all  of  whom  knew  of  the  conversation,  and  that  the 
object  of  Carman's  call  there  was  to  find  his  daughter.  Occa- 
sionally John  Henderson  would  go  round  in  front  and  partici- 
pate in  the  conversation  for  a  short  time,  and  then  return  and 
caution  the  parties  to  speak  lower,  or  they  would  be  discovered. 
After  Carman  had  left,  and  about  eleven  o'clock  at  night,  the 
party  out  of  doors,  being  informed  the  coast  was  clear,  went 
into  the  house,  whereupon  Mrs.  Shutt  brought  some  bedding 
into  the  back  room  adjoining  the  kitchen,  and  threw  it  down 
on  the  floor,  telling  William  to  fix  his  bed,  and  he  and  Joanna 
were  left  in  that  room  by  themselves,  where  they  slept  together 
until  about  two  o'clock  in  the  morning,  when  John  Henderson, 
Mrs.  Shutt,  her  daughter  and  mother,  rushed  into  the  room 
where  William  and  Joanna  were  sleeping,  and  told  them  to 
jump  up, — that  her  father  and  mother,  with  the  police,  were 
at  the  gate.  Being  thus  warned,  they  hastily  retreated  througli 
a  door  leading  to  the  rear  of  the  building,  whence,  by  means 
of  an  alley,  they  made  their  escape,  John  accompanying  them 
to  the  fair  grounds,  but  a  short  distance  from  the  house.  The 
latter,  on  parting  with  them,  remarked,  ''I  will  bet,  before  to- 
morrow night  I  will  be  taken  up  for  this."  The  two  fugitives, 
after  parting  with  John,  proceeded  afoot  to  Tolono,  thence  to 
Sadoris,  thence  to  Ivesdale,  and  thence  towards  Bement.  On 
Sunday  night  they  lodged  in  a  cornfield  within  about  a  mile 
and  a  half  of  that  place.  Monday  morning  Henderson  went 
into  the  town,  and  brought  back  with  him  a  young  man,  who, 
by  his  direction,  took  Joanna  to  Bement,  and  left  her  at  a 
hotel,  where,  in  a  short  time  afterwards,  she  was  taken  into 
custody  by  an  officer.  Henderson,  who  had  gone  to  town  by 
auoiher  route,  was  soon  afterwards  discovered  and  placed  un- 
der arrest. 

This  statement  presents  the  substance  of  the  prosecutrix's 
testimony,  and  we  do  not  think  its  force  or  effect  is  materially 
impaired  by  the  other  evidence  in  the  record. 
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The  section  of  the  statute  above  referred  to,  and  on  which 
the  indictment  is  founded,  is  as  follows:  '*  Whoever  entices  or 
takes  away  any  unmarried  female  of  chaste  life  and  conversa- 
tion from  her  parents'  house,  or  wherever  she  may  be  found, 
for  the  purpose  of  prostitution  or  concubinage,  and  whoever 
aids  and  assists  in  such  abduction  for  such  purpose,  shall  be 
imprisoned  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years.'' 

The  elements  which  go  to  make  up  the  offense  created  by 
this  section  of  the  statute  are  so  plainly  and  concisely  ex- 
pressed that  it  would  be  useless  to  attempt  to  make  any  change 
in  the  language  used,  with  the  hope  of  presenting  them  in  a 
more  concise  or  perspicuous  form.  Indeed,  the  section,  in  both 
these  respects,  may  be  regarded  as  a  specimen  of  model  legis- 
lation. 

But  two  questions  are  made  in  the  brief  of  counsel  for 
plaintiffs  in  error,  and  they  will  be  considered  in  the  order 
made. 

It  is  contended,  first,  that  the  evidence  fails  to  show  that 
the  prosecutrix  was  enticed  and  taken  away  from  her  father's 
house  for  the  purpose  either  of  prostitution  or  concubinage, 
but,  on  the  contrary,  for  the  purpose  of  marriage,  only, — in 
other  words,  the  enticing  and  taking  away  is  confessed,  but 
the  purpose  or  intent  with  which  it  is  alleged  to  have  been 
done  is  denied.  While  the  proofs  satisfactorily  show  that  the 
prosecutrix  left  her  father's  house  with  the  intent  and  expec- 
tation of  being  married  to  the  accused,  and  while  it  is  equally 
clear  that  he  professed  to  be  taking  her  away  for  the  purpose 
of  marrying  her,  yet  we  agree  with  the  jury  and  court  below 
that  that  was  not  his  real  intention.  On  the  contrary,  we  are 
of  opinion  that  his  expressed  purpose  to  marry  her  was  a  mere 
subterfuge  and  pretense  to  enable  him  to  get  her  completely 
within  his  power,  that  he  might  the  more  certainly  and  effectu- 
ally overcome  all  scruples  of  modesty  and  virtue,  and  finally 
induce  her  to  surrender  her  person  and  honor  as  a  willing 
sacrifice  to  his  licentious  passion  and  beastly  lust.  That  mar- 
riage was  not  seriously  intended  on  his  part,  we  think  is  shown 
by  the  decided  weight  of  testimony.  As  a  general  rule,  the 
safest  way  of  judging  one's  intentions  about  a  particular  matter 
IS  to  look  to  his  acts  rather  than  his  professions  respecting  it, 
especially  when  they  are  found  to  be  in  conflict,  as  was  the 
case  here.  The  night  train  upon  which  Henderson  pretended 
he  wanted  to  leave  did  not  reach  the  depot  in  Champaign 
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City  until  about  one  o'clock  in  the  night.  It  was  in  the  light 
of  the  moon,  and  not  a  very  long  walk  over  to  the  depot,  which 
was  but  a  few  steps  from  the  Doyle  House.  Had  his  inten- 
tions been  honorable,  he  would  most  likely  have  remained  with 
his  intended  wife  at  his  brother-in-law's  until  near  train  time, 
and  then  walked  over  to  the  depot, —  at  least  this  would  have 
been  the  more  natural  and  appropriate  course  to  pursue.  So 
far  as  the  record  shows,  neither  the  place  nor  time  of  the  mar- 
riage was  prearranged,  nor  even  so  much  as  talked  about, 
either  before  or  after  their  departure.  The  evidence  shows 
that  Henderson  personally  knew  that  he  could  not  get  a  license 
authorizing  their  marriage  in  this  state  without  some  one 
committing  perjury,  and  the  conclusion  is  warranted,  from  the 
evidence,  that  he  was  destitute  of  means  to  defray  their  trav- 
eling expenses  out  of  the  state,  or  anywhere  else.  Although 
his  bill  at  the  Doyle  House  was  only  one  dollar,  he  was  not 
able  to  pay  that,  and  was  compelled  to  pledge  his  satchel  and 
contents,  consisting  of  a  few  old  razors,  as  security  for  the 
amount,  and  they  were  still  unredeemed  at  the  time  of  the 
trial.  It  is  reasonable  to  suppose  his  impecunious  condition 
was  known  to  his  brother  and  the  Shutt  family,  and  the  fact 
that  John  went  over  to  the  Doyle  House  Saturday  morning, 
and  called  upon  the  prosecutrix  at  her  room,  is  a  circumstance 
tending  strongly  to  show  that  he  did  not  expect  them  to  leave 
on  the  night  train.  All  day  Saturday,  when  not  in  or  about 
the  Doyle  House,  the  accused  was  out  on  the  streets,  drink- 
ing and  spreeing  around  as  usual.  At  iSve  in  the  evening,  as 
heretofore  seen,  he  and  the  prosecutrix,  accompanied  by  John, 
returned  to  Shutt's  in  broad  daylight,  and  deliberately  took 
up  their  quarters  there,  both  occupying  the  same  bed  at  night, 
in  utter  defiance  of  law,  decency,  and  public  morals.  Is  there 
anything  in  all  this  tending  to  show  that  his  object  in  taking 
her  from  the  home  of  her  parents  was  to  make  her  his  wife, 
rather  than  his  kept  mistress  ?  If  there  is,  we  confess  we  have 
not  been  able  to  discover  it. 

As  before  indicated,  the  gravamen  of  the  oflFense  is  the  pur- 
pose or  intent  with  which  the  enticing  and  abduction  is  done, 
and  hence  the  offense,  if  committed  at  all,  is  complete  the 
moment  the  subject  of  the  crime  is  removed  beyond  the  power 
and  control  of  her  parents,  or  of  others  having  lawful  charge 
of  her,  whether  any  illicit  intercourse  ever  takes  place  or  not. 
Subsequent  acts  are  only  important  as  affording  the  most  re* 
liable  means  of  forming  a  correct  conclusion  with  respect  to 
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the  original  purpose  and  intention  of  tho  accused.  It  is  with 
this  view  we  have  gone  so  minutely  into  the  history  and  details 
of  the  case  as  we  have. 

The  remaining  point  to  be  considered  is,  whether  there  is 
any  material  error  in  the  charge  of  the  court  to  the  jury  for 
which  the  case  should  be  reversed.  The  record  shows  that 
the  court  gave  a  general  charge  to  the  jury  on  its  own  motion, 
and  that  no  other  instructions  were  asked  or  given.  One  of 
the  objections  taken  to  the  charge  is,  that  the  court  should 
have  explained  to  the  jury  what  is  meant  by  the  terms  "  pros- 
titution" and  "concubinage,"  as  they  occur  in  the  statute.  The 
CQurt  was  not  asked  to  give  an  explanation  of  these  terms,  and 
no  reason  is  perceived  why  it  should  have  done  so  in  the  ab- 
sence of  such  request.  At  any  rate,  it  would  be  going  much 
further  than  we  are  prepared  to  go  to  reverse  the  judgment  on 
that  ground.  The  words  in  question  are  in  general  use,  and 
we  have  no  doubt  that  they  were  used  by  the  legislature  in 
their  general  or  popular  signification.  They  are  in  no  sense 
words  of  art  or  technical  terms;  and  if  it  were  apprehended 
that  they  would  not  be  correctly  understood  by  the  jury,  coun- 
sel should  have  prepared  an  instruction  defining  the  words, 
and  submitted  it  to  the  court,  to  be  ruled  upon  in  the  usual 
way.  It  is  but  a  fair  presumption  that  the  jury  understood 
the  words  in  the  sense  in  which  they  are  used  in  the  statute, 
and  that  they  were  used  by  the  court  in  its  charge  in  the  same 
sense. 

It  is  said  that  "nothing  short  of  continuous  and  regular 
illicit  intercourse  would  constitute  concubinage,"  within  the 
meaning  of  the  statute;  and  Slocum  v.  People,  90  111.  274,  is 
cited  in  support  of  the  statement.  Conceding  this  to  be  so,  it 
does  not  follow  that  the  court  erred  in  neglecting  to  give  an 
instruction  that  was  not  asked  for.  With  respect  to  the  case 
cited,  it  was  clearly  decided  right.  Yet  we  think  there  are 
certain  expressions  in  the  opinion  which  were  not  necessary 
to  a  decision  of  the  case,  —  that  if  applied  to  cases  under  the 
statute  that  might  be  suggested  would  need  modification.  If 
by  the  above  statement  it  is  intended  to  assert  that  any  great 
length  of  time  or  long-continued  illicit  intercourse  is  necessary 
to  the  establishment  of  that  relation  which  results  in  concu- 
binage, the  proposition,  in  our  judgment,  is  unsound.  The 
relation  which  gives  rise  to  the  disreputable  state  of  woman 
indicated  by  that  term  may,  like  that  of  marriage,  be  con- 
tracted or  assumed  in  a  day  as  easily  as  in  a  year.    When  a 
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single,  woman  consents  to  unlawfully  cohabit  with  a  man  gen* 
erally,  as  though  the  marriage  relation  existed  between  them, 
without  any  limit  as  to  the  duration  of  such  illicit  intercourse, 
and  actually  commences  cohabiting  with  him  in  pursuance 
of  that  understanding,  she  becomes  his  concubine,  or,  as  it 
is  usually  expressed  in  modem  times,  ''his  kept  mistress," 
which  amounts  to  the  same  thing.  So  we  hold  in  this  case 
that  when  the  heartless  libertine,  by  his  seductive  arts  or 
other  means,  induces  his  confiding  or  intimidated  victim,  as 
the  case  may  be,  to  abandon  home  and  the  wholesome  re- 
straints of  parental  authority  to  accompany  him  whitherso- 
ever he  may  see  proper  to  take  her,  without  limit  as  to  ti^e 
or  place,  for  the  purpose  of  submitting  to  his  licentious  em- 
braces, and  ministering  to  his  unbridled  lust,  he  clearly  brings 
himself  within  the  provisions  of  the  section  of  the  statute  we 
are  now  considering,  and  subjects  himself  to  the  punishment 
therein  denounced.  In  short,  wo  do  not  think  any  of  the 
objections  pointed  out  to  the  charge  of  the  court  materially 
affected  the  result,  or  are,  in  any  view,  of  so  serious  a  char- 
acter as  to  require  a  reversal  of  the  judgment.  Upon  the 
whole,  we  think  the  charge  was  fully  as  fair  to  the  accused  as 
it  ought  to  have  been.  In  our  opinion,  a  clear  case  is  made 
out  against  William  Henderson;  and  if  it  be  possible  to  make 
out  a  case  of  aiding  and  assisting  in  the  commission  of  an 
offense,  it  must  be  admitted  that  it  has  been  done  in  this,  as 
to  the  other  defendants.  The  evidence  not  only  shows  them 
guilty,  but  demonstrates  that  they  knew  at  the  time  they  were 
violating  the  law. 
The  judgment  will  be  affirmed. 


Gist  of  Offem bb  of  Einicnva  UmuBBnu)  Fimalb  for  Pubpobb  of  Pbos- 
TETunoN  is  the  taking  away  of  the  female  from  the  ooatrdl  of  thoae  legally 
In  charge  of  her:  Pwple  t.  Demouad,  71  CaL  611. 
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Dbmub&kr.  —  Whkrb  Bkfuoation  18  FiLXD  TO  A  Plka,  and  the  rqilioa^ 
tion  ia  demurred  to,  the  demnrrer  will  be  carried  back  and  sostained  to 
the  plea  itself,  if  that  is  defective. 

Statute  of  Lixxtations.  —  Entries  in  Depositor's  Bank-book  Oonsti- 
TOTB  "Evidence  of  Indebtedness  in  Writino,"  within  the  meaning 
of  the  Illinois  statate  (section  16),  since  the  entries  having  been  made 
by  the  bankers,  they  chargo  themselves  with  the  money  deposited;  and 
where  the  liability  of  stockholders  must,  under  the  charter  of  incorpora- 
tion, be  regarded  as  that  of  partners,  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statute  of  limita* 
tions  is  concerned. 

Am  AcrnoN  at  Law  by  a  Single  Creditor  will  Lie  against  Any  Stock- 
BOLDER  of  an  insolvent  corporation  to  enforce  an  individual  liability  cre- 
ated by  its  charter. 

SrOOKBOLDERS    ARE    PARTNERS,    AND    LIABLE  AS  SuCH  TO  THE    CREDITORS 

OF  THE  CORFORATION  to  an  amount  equal  to  the  amount  of  stock  held 
by  them,  respectively,  under  a  provision  of  incorporation  that  "when 
default  shall  be  made  in  the  payment  of  any  debt  or  liability  contracted 
by  said  corporation,  the  stockholders  shall  be  hold  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  stock  held  by  them  respect- 
ively." 

Blum  and  Blum,  for  the  plainti£f  in  error. 

Magbudeb,  J.  This  action  was  broaght  by  the  plaintiff  in 
error,  in  the  superior  court  of  Cook  County,  against  the  de- 
fendant in  error,  as  a  stockholder  in  the  German  Savings 
Bank  of  Chicago,  to  recover  the  balance  due  upon  certain 
amounts  deposited  by  him  in  said  bank.  The  judgment  was 
in  favor  of  the  defendant,  and  on  appeal  to  the  appellate 
court  of  the  first  district,  was  affirmed.  The  case  is  brought 
beforo  us  by  writ  of  error  to  the  appellate  court,  two  of  the 
judges  having  granted  the  statutory  certificate  of  importance. 

The  provision  in  the  bank's  charter  (being  section  9  of  the 
act  of  the  legislature  of  Illinois  incorporating  the  bank,  to  be 
found  in  Private  Laws  of  1869,  volume  3,  page  393),  upon 
which  the  individual  liability  of  the  stockholders  is  founded^ 
and  upon  which  this  suit  was  brought,  is  as  follows:  *'Whcn 
default  shall  be  made  in  the  payment  of  any  debt  or  liability 
contracted  by  said  corporation,  the  stockholders  shall  be  held 
individually  responsible  for  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively,"  etc. 

This  suit  was  begun  on  September  19, 1883,  and  an  amended 
declaration  was  filed  on  December  26, 1883.  The  declaration 
avers  that  defendant  was,  on  January  1, 1874,  the  owner  of 
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fifty  shares  of  the  stock  of  said  bank,  amountiDg  to  five  thou- 
sand dollars,  and  that  since  July  1,  1877,  the  bank  has  been 
utterly  insolvent,  and  that  demand  has  been  made  on  it,  etc. 
The  declaration  also  avers  that  plaintiff  made  a  number  of 
deposits  of  money  in  the  bank  between  August  8,  1874,  and 
July,  1877,  and  received  a  number  of  payments  out  of  these 
deposits  during  that  period,  leaving  a  balance  due  him  on 
July  1,  1877,  upon  which  a  payment  of  $359.62  was  subse- 
quently made.  It  is  further  averred  that  the  deposits  and 
interest  thereon  were  entered  by  the  bank  in  a  bank  or  pass 
book  issued  by  it  to  the  plaintiff,  wherein  the  bank,  when  such 
deposits  were  made  and  the  interest  became  due,  made  entries 
in  writing,  as  evidence  of  its  indebtedness  to  the  plaintiff. 
The  amount  sued  for  is  the  balance  shown  to  be  due  by  the 
written  entries  in  the  pass-book. 

The  plaintiff  pleaded  three  pleas  to  the  amended  declara- 
tion: 1.  Nil  debet;  2.  That  the  cause  of  action  did  not  accrue 
within  two  years  next  before  the  commencement  of  the  suit; 
3.  That  the  cause  of  action  did  not  accrue  within  five  years 
next  before  the  commencement  of  the  suit.  The  plaintifl 
joined  issue  on  the  first  plea,  and  demurred  to  the  second. 
He  filed  a  replication  to  the  third  plea,  setting  up  a  payment 
to  him,  on  June  30, 1883,  of  $359.62  by  a  receiver  of  the  bank, 
appointed  in  a  chancery  proceeding  brought  against  the  bank 
at  the  suit  of  certain  creditors.  This  sum  was  the  amount  of 
a  dividend  of  seventy  per  cent  upon  plaintiff's  claim,  declared 
in  said  proceeding  and  paid  under  the  order  of  the  court.  The 
defendant  demurred  to  the  replication. 

The  cause  was  heard  upon  plaintiff's  demurrer  to  the  sec- 
ond pica,  and  upon  defendant's  demurrer  to  the  replication  to 
the  third  plea.  The  court  sustained  both  demurrers,  and  ren- 
dered judgment  in  favor  of  the  defendant  for  the  costs. 

Even  though  the  replication  to  the  third  plea  be  defective, 
yet  the  demurrer  must  be  carried  back  and  sustained  to  the 
third  plea,  if  the  latter  is  defective:  P,  &  0.  fi.  R.  Co,  v.  JVeiK, 
16  111.  269. 

The  only  matter,  then,  which  is  presented  for  our  considera- 
tion is  the  validity  of  the  third  plea.  The  question  to  be  de- 
termined is,  whether  or  not  the  cause  of  action  in  this  suit  is 
barred  by  the  five  years'  limitation  of  the  statute. 

Section  15  of  the  limitation  law  provides  that  ^'actions  on 
unwritten  contracts,  express  or  implied,  ....  and  all  civil 
actions  not  otherwise  provided  for,  shall  be  commenced  within 
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five  years  next  after  the  cause  of  action  accrued."  Section  16 
provides  that  '*  actions  on  bonds,  promissory  notes,  bills  of  ex- 
change, written  leases,  written  contracts,  or  other  evidences  of 
indebtedness  in  writing,  shall  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued,"  etc.  The  period  of 
ten  years  named  in  the  latter  section  was  sixteen  years  under 
the  law  of  1849,  which  was  in  force  before  July  1,  1872. 

In  Jassoy  v.  HorUy  64  111.  379,  the  action  was  assumpsitj  and 
the  evidence  of  indebtedness,  produced  by  the  plaintiff,  was  a 
depositor's  bank-book  kept  in  the  usual  form;  the  bar  of  five 
years  was  pleaded,  but  it  was  held  that  the  account  evidenced 
by  the  bank-book  was  not  barred  until  the  lapse  of  sixteen 
years  after  the  cause  of  action  accrued.  In  that  case  we  said: 
*^  The  entries  in  the  book  were  made  by  the  bankers,  and  they 
charged  themselves  with  the  money  deposited.  They  consti- 
tuted 'evidence  of  indebtedness  in  writing,'  within  the  mean- 
ing of  the  statute." 

Therefore,  as  between  plaintiff  in  error  and  the  Oerman 
Savings  Bank,  this  action  was  not  barred  by  reason  of  its 
not  being  brought  within  five  years,  bat  must  be  regarded  as 
having  been  brought  upon  such  an  '^evidence  of  indebted- 
ness in  writing"  as  would  not  be  barred  until  after  the  lapse 
of  ten  years. 

Does  it  make  any  diffinrenoe  that  the  action  is  against  a 
stockholder  and  not  against  the  bank  itself? 

This  court  has  frequently  held  that  an  action  at  law  by  a 
single  creditor  will  lie  against  any  stockholder  of  an  insolvent 
corporation  to  enforce  an  individual  liability  created  by  its 
charter:  Culver  v.  Third  National  Bank,  64  111.  528;  CorwUh 
V.  Culver,  69  Id.  602;  TibbalU  v.  Libby,  87  Id.  142;  Fuller  v. 
I^eddeny  87  Id.  310;  McCaHhy  v.  Lavaaehe,  89  Id.  270;  31  Am. 
Rep.  83;  Arenz  v.  Weir,  89  111.  25;  Buchanan  v.  Meieser,  105 
Id.  688;  Th(mp8m  v.  Meimr,  108  Id.  359.  In  the  last  two 
cases,  the  section  of  the  charter  of  the  Peoi^e's  Bank  of  Belle- 
ville, under  which  suits  were  brought  by  creditors  against 
Meisser,  as  a  stockholder,  was  exactly  the  same  as  section  9 
of  the  Oerman  Savings  Bank  of  Chicago,  as  above  quoted. 

The  stockholders,  with  respect  to  their  personal  liability 
under  such  a  provision  as  section  9,  are  in  effect  partners, 
and  are  liable  as  such  to  the  creditors  of  the  corporation  to 
an  amount  equal  to  the  amount  of  stock  held  by  them  re- 
epectively.  The  stockholders  in  the  German  Savings  Bank 
assumed  a  primary  liability  to  the  creditors  to  pay  the  in- 
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debtednees  of  the  bank  to  the  amount  stated  in  section  9. 
When  a  debt  was  contracted  by  whe  bank,  the  liability  of  those 
who  were  then  stockholders  attached,  and  from  that  moment 
they  became  bound  in  the  same  manner  and  with  like  effect 
as  if  they  had  been  doing  business  as  partners  unincorporated, 
except  that  the  liability  of  each  stockholder  was  limited  to  an 
amount  equal  to  the  amount  of  stock  held  bv  him:  FvUer  ▼. 
Ledden,  w/pra;  Th(m/p%on  v.  Meisserj  9upra. 

Inasmuch  as  the  liability  of  the  stockholders  to  the  credi- 
tors is  primary,  and  must  be  regarded  as  that  of  partners  un- 
incorporated, it  follows  that  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statute 
of  limitations  is  concerned.  The  stockholder  owes  the  same 
debt  to  the  depositor  which  the  bank  owes.  He  can  be  sued 
for  that  debt  just  as  the  bank  may  be  sued,  and  as  soon  as  the 
bank  may  be  sued.  There  is  no  reason  why  the  remedy  should 
be  pursued  within  a  shorter  time  in  the  one  case  than  in  the 
other.  It  is  true  that  the  entries  in  the  pass-book  are  made 
by  an  officer  of  the  bank,  and  not  by  the  stockholder.  But 
such  officer,  in  making  the  written  entries,  acts  as  the  agent 
and  representative,  not  only  of  the  corporate  entity  known  as 
the  bank,  but  of  the  stockholders  regarded  as  unincorporated 
partners.  The  written  evidence  of  indebtedness  is  as  binding 
upon  the  latter  as  upon  the  former:  Wood  on  Limitation  of 
Actions,  sec.  149;  Conklin  v.  Furman^  8  Abb.  Pr.,  N.  S.,  161. 
The  liability  of  the  stockholder  ''ends  at  the  same  time  that 
liability  on  the  part  of  the  corporation  ends,"  and  not  sooner. 

We  are,  therefore,  of  the  opinion  that  this  action  against 
defendant  in  error  was  not  subject  to  the  bar  of  the  statute  of 
limitations  until  after  the  lapse  of  ten  years,  according  to  the 
terms  of  section  16,  as  above  quoted. 

In  the  consideration  of  this  case,  we  have  not  been  aided  by 
any  argument  on  behalf  of  the  defendant  in  error.- 

The  judgments  of  the  appellate  and  superior  courts  are  re- 
versed, and  the  cause  is  remanded  to  the  superior  court  of 
Cook  County  for  further  proceedings  in  accordance  with  the 
views  here  expressed. 

LzABniTT  ow  Stookholdibs  ov  CoRPoiunoHS:  See  the  extended  note  to 
Thompmm  r.  Bm»  Bank,  8  Am.  St  Rep.  806-673;  end  lee  Mamkatt  Fmmirji 
Oik  T.  JSOfom  99  K.  a  601;  6  Am.  St.  Rep.  639. 
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Sau  Of  PAmnnsEiP  PfionBTT  on  KgaoDnmr — Iirju jonog,  —  Intowit 
of  one  partntr  in  goodi  or  property  of  the  firm  may  be  leiMd  aad  lold 
oo  exeoation;  bat  speoifio  articles  of  partnership  property  eannot  be 
levied  npon  and  sold;  and  if  the  officer  seeks  to  sell  snoh  speciflo  arti- 
cles, the  other  partners  may  enjoin  the  sale  or  delirery  of  the  articles. 

E&iotrwL, — DiCLA&ATiONS  OF  Onb  Pastnkr  that  Pbofkbtt  Livisd  Olf 
AND  Sold  vndxr  Exxoution  is  the  indiyidnal  property  of  another- 
partner,  for  the  satisfaction  of  whose  debt  it  is  taken,  when  made  with- 
out the  knowledge  of  the  copartners,  do  not  estop  the  firm  from  asserting: 
that  it  was  partnership  property;  and  notice  to  one  partner  that  prop- 
erty was  aboat  to  be  so  sold,  and  his  aoqniesoence  in  the  sale,  do  not 
estop  the  partnership  from  asserting  its  claim  thereto. 

IvjuNcnoN—TxNDUu  —  Sals  of  Partnbbsbif  Pbopsbtt  undib  Exioo* 
tion  mat  bx  Sxt  Asidk,  and  purchaser  of  snch  property  may  be  en* 
Joined  from  its  removal  where  it  has  been  wrongfully  sold  to  and  pur* 
chased  by  him  at  snch  sale;  nor  is  it  necessary  in  snch  snit  to  tender 
to  the  purchaser  the  price  paid  by  him  for  the  property,  and  it  makes  no 
difference  that  a  remedy  at  law  by  way  of  replevin  jfor  the  property 
might  be  brought. 

W.  IL  JohntUmj  J.  D.  Worhs^  and  L.  0.  Bchroedet^  for  the  ap» 
pellani. 

/.  B,  MeCreUis  and  O.  8.  PleoMniSj  for  the  appellees. 

MiTCHBLL,  J.  Complaint  by  James  W.  Lewis,  Benjamin 
W.  Simmons,  and  James  C.  Long  against  John  B.  Williams, 
to  set  aside  a  constable's  sale  of  oertain  personal  property, 
and  to  enjoin  the  defendant  from  removing  property  alleged 
to  have  been  wrongfully  sold  to  and  purchased  by  him  at  such 
sale. 
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It  is  charged  in  the  complaint  that,  in  February,  1885,  the 
plaintiffs,  as  partners,  under  the  name  of  Lewis,  Simmons,  and 
Long,  were  the  owners  of  a  stationary  steam  saw-mill,  with 
engine,  boiler,  carriage-way,  trucks,  eleven  saws,  and  other 
attachments  complete,  all  of  which  were  situate  in  the  city  of 
Vevay,  Indiana,  andrthat  the  partnership  affairs  remained  un- 
settled, the  firm  being  still  indebted  to  divers  persons,  whose 
names  are  set  ant. 

It  is  averred  that  a  judgment  faatl  been  recovered  against 
James  W.  Lewis,  one  of  the  partners,  for  an  individual  debt, 
and  that  an  execution  had  issued  thereon,  in  virtue  of  which 
the  constable  had  seized  snd  s^U  the  engine  and  boiler,  and 
the  saw-frame  and  eleven  saws  above  mentioned,  as  the  indi- 
vidual property  of  Lewis. 

It  is  further  averred  that  the  only  interest  which  Lewis 
had  in  the  property  so  fevied  uptOL  and  sold  arose  from  his 
being  a  member  of  the  firm  of  Lewis,  Simmons,  and  Long, 
afld  that  the  <mky  intanst  WiUiams  had  wa&cnoh  as  he  ac- 
quired through  the  constable's  sale  above  mentioned. 

It  is  averred  that  Williams  and  his  employees  were  pro- 
ceeding to  tear  down  and  remove  the  engine  tnki  boiler,  and 
other  articles  whieh  he  assumed  to  own  in  pursuance  of  the 
purchase  made  as  above,  and  that  to  detach  and  remove  those 
articles  would  render  the  residue  of  the  partnership  property 
practically  useless. 

It  was  also  charged  that  the  defendant,  Williams,  wsaa  no- 
toriously insolvent.  Prayer  that  the  sale  be  set  aside,  and 
the  defendant  enjoined  from  interfering  with  the  property. 

Williams  answered,  among  other  defenses,  that  the  firm  of 
Lewis,  Simmons,  and  Long  had  ceased  to  transact  business 
tibout  a  year  before  the  sale  under  which  he  claimed,  and  that 
he  was  not  aware  at  the  time  he  purchased  the  property  that 
it  belonged  to  the  firm  of  Lewis,  Simmons,  and  Long.  He 
alleged  further  that,  before  the  execution  was  issued,  Lewis 
claimed  to  own  the  whole  of  the  property,  and  that  he  was 
offering  to  sell  it  to  Simmons.  He  charged  further  that,  be- 
fore he  bought  the  property,  the  constable  to  whom  the  execu- 
tion was  issued  called  upon  Simmons,  and  informed  him  that 
he  had  an  execution  against  the  property  of  Lewis,  and  that 
he  was  about  to  levy  on  the  property  now  in  dispute,  and 
that  Simmons  informed  the  defendant  and  the  constable  that 
the  property  belonged  to  Lewis  individually,  with  the  exoep- 
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tion  of  a  few  dollars  invested  therein  by  tlie  oAer  partners  in 
the  way  of  repairs. 

It  is  averred  that  Simmons  was  in  Vevay  from  the  time  of 
the  levy  nntil  the  day  of  the  sale;  that  he  knew  the  property 
was  advertised  for  sale,  and  that  he  made  no  objection,  nor 
gave  any  notice  of  the  claim  of  the  firm;  and  that  he  again 
told  Williams,  on  the  day  of  the  sale,  that  the  prc^erty  be- 
longed to  Lewis  individually. 

The  court  sustained  a  demurrer  to  the  answer,  and  the 
propriety  of  this  ruling  is  made  the  principal  subject  of  dis^ 
cussion. 

That  the  interest  of  one  partner  in  the  goods  or  property  of 
the  firm  may  be  seized  and  sold  upon  execution  for  his  indi- 
vidual debt,  cannot  be  doubted;  and  it  is  likewise  settled  that, 
as  incidental  to  the  right  of  sale,  the  officer  may,  without  inter- 
fering with  the  rights  of  the  other  partners,  take  possession  of 
the  interest  seized,  and  deliver  it  to  the  purchaser,  who  takes 
subject  to  the  rights  of  the  other  partners,  and  to  the  contin- 
gency that  an  accounting  may  show  that  be  took  no  beneficial 
interest  by  the  purchase.  The  purchaser  cannot  acquire  spe- 
cific articles  of  property  at  such  a  sale;  but  if  the  creditor  of 
one  partner  sells  his  debtor's  interest  in  the  firm  property,  the 
purchaser  may  ultimately  obtain  any  surplus  that  may  re- 
main after  the  firm  creditors  are  paid,  and  the  partnership 
accounts  fully  adjusted:  Ex  parte  HopUns^  101  Ind.  157;  Dee* 
ter  V.  Sellers^  102  Id.  458;  Donellan  v.  Hardy,  67  Id.  898;  2 
Lindley  on  Partnership,  690. 

Specific  articles  of  partnership  property  cannot  be  levied 
upon  and  sold  to  satisfy  the  individual  debt  of  one  partner, 
and  when  the  officer,  instead  of  selling  the  whole  interest  of 
the  execution  debtor,  sells  the  whole  of  certain  specified  arti- 
cles of  property  belonging  to  a  firm,  the  other  owners  may 
treat  him  as  a  trespasser,  and  may  enjoin  the  sale  or  the  de- 
livery of  the  articles  so  sold:  Stumph  v.  Bauer ,  76  Ind.  157; 
Branch  v.  Wiseman,  51  Id.  1;  Moore  v.  PenneU,  52  Me.  162;  83 
Am.  Dec.  500,  and  note;  Spavlding  v.  Blaci,  22  Kan.  65;  Ai' 
hins  V.  Saztonj  77  N.  Y.  195;  Miner  v.  Pierce,  88  Vt  610;  2 
Lindley  on  Partnership,  690. 

Without  disputing  the  propositions  above  stated,  it  is  con- 
tended on  appellant's  behalf  that  the  declarations  made  by 
Bimmons,  one  of  the  partDers,  to  the  cfiect  that  the  property 
levied  upon  and  sold  was  the  individual  property  of  Lewis, 
estopped  the  former  from  afterwards  asserting,  as  against  the 
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appellanti  who  bought  on  the  faith  of  his  declarations,  that  it 
was  the  property  of  the  firm.  It  is  insisted,  moreover,  that 
notice  to  Simmons  that  the  property  was  about  to  be  sold  as 
the  property  of  Lewis  was  notice  to  the  firm,  and  that  his 
acquiescence  in  the  sale,  and  his  declarations  in  respect  to  the 
title,  not  only  estopped  him,  but  the  firm  of  which  he  was  a 
member  as  welL 

It  appears  firom  the  pleadings  that  both  Lewis  and  Long 
wero  out  of  the  state  at  the  time«  and  had  no  knowledge  of 
the  levy  and  sale;  that,  although  the  firm  had  ceased  carry- 
ing on  its  business,  the  debts  had  not  yet  been  paid,  nor  the 
partnership  account  settled,  nor  the  partnership  property  dis- 
posed of. 

It  is  undoubtedly  true  that  each  partner  is,  in  a  qualified 
sense,  the  agent  of  his  copartners  in  relation  to  the  business 
of  the  firm,  and  that  his  acts  and  declarations  in  reference  to 
the  business  in  which  he  is  at  the  time  employed,  within  the 
scope  of  the  partnership,  are  the  acts  and  declarations  of  the 
firm;  but  one  partner  cannot,  by  his  acts  or  declarations,  in 
the  absence  of  the  others,  deprive  them,  or  either  of  them,  of 
their  interest  in  the  firm  property:  Rush  y.  Thompson,  112  Ind. 
158;  Bays  v.  Cannerj  105  Id.  415;  Hickman  v.  Reineking^  6 
Blackf.  887;  Union  National  Bank  y.  UnderhiU,  102  N.  Y.  886; 
Eaiaer  y.  Fendrick^  98  Pa.  St.  628. 

The  agency  which  exists  between  partners  pertains  only  to 
the  business  of  the  firm,  and  the  declarations  of  one  partner 
which  bind  the  others  are  such  as  pertain  to  and  aro  made 
while  employed  about  the  business  of  the  partnership:  Boor  v. 
Lowrey^  103  Ind.  468;  58  Am.  Rep.  519;  Winchester  etc.  Co.  v. 
Creary^  116  U.  S.  161;  Avery  v.  Rowell^  59  Wis.  82. 

Certainly,  one  partner  cannot  admit  away  the  interest  of 
his  coparUiers  in  the  partnership  property,  or  transfer  the 
interost  of  one  partner  to  the  individual  creditors  of  the  other 
in  the  absence  of  both;  nor  can  he,  by  his  declarations,  make 
that  a  partnership  transaction  which  does  not  appear  to  be 
such:  Blaker  y.  Sands^  29  Ean.  551. 

Whatever  the  motive  of  Simmons  may  have  been  in  assert- 
ing that  the  property  belonged  to  Lewis  individually,  the 
declaration  was  not  made  during  the  progress  and  within  the 
scope  of  the  partnership  business. 

While  one  partner  may,  under  certain  circumstances,  in 
the  absence  of  the  others,  dispose  of  the  firm  property  or 
pledge  it  for  a  firm  debt,  he  cannot,  by  an  admission  in  the 
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absence  of  the  other  partners,  convert  that  which  was  the 
property  of  the  firm  into  the  property  of  one  of  its  members, 
and  thus  divert  it  from  the  payment  of  partnership  debts: 
Bond  V.  NavCj  62  Ind.  605. 

Neither  can  one  member  of  a  suspended  firm,  by  standing 
by,  estop  the  other  members,  who  are  absent,  from  asserting 
their  interest  in  the  partnership  property. 

The  present  case  is  not  within  the  principle  which  ruled 
Oritwdd  v.  Haven^  25  N.  Y.  595,  82  Am.  Dec.  880,  and  cases 
of  that  class.  As  stated  in  the  head-note  to  that  decision,  one 
of  a  firm  of  warehousemen  falsely  represented  to  a  person  who 
advanced  money  on  the  faith  of  the  representation  that  the 
one  to  whom  the  money  was  advanced,  and  to  whom  he  had 
given  receipts  in  the  firm  name,  had  on  storage  a  certain 
quantity  of  grain.  It  was  held  that  where  the  authority  of 
an  agent  or  partner  depends  upon  some  fact  outside  the  terms 
of  his  power,  and  which  from  its  nature  rests  peculiarly  within 
his  knowledge,  his  principal  or  firm  is  bound  by  his  represen- 
tation, though  false,  as  to  the  existence  of  such  fact. 

The  decision  in  the  case  cited  is  controlled  by  the  fact  that 
the  representation  was  made  in  connection  with  an  act  which 
the  partner  was  authorized  to  perform,  and  the  fact  misrepre- 
sented formed  part  of  and  was  within  the  power  of  the  partner 
whose  representation  was  relied  on.  Where  a  party,  dealing 
with  one  partner  in  respect  to  a  matter  which  corresponds  in 
every  particular  with  the  business  of  the  firm,  relies  upon  the 
representation  of  the  partner  as  to  any  fact  pertinent  to  the 
transaction  in  hand,  which  rests  peculiarly  within  the  knowl- 
edge of  the  partner,  the  firm  is  bound. 

Declarations  made  by  an  agent  or  partner  in  response  to 
timely  inquiries  relating  to  matters  under  his  charge,  in  re- 
spect to  which  it  is  part  of  his  business  in  the  usual  course 
to  act  or  impart  information,  bind  the  principal  or  firm: 
Xenia  Bank  v.  Stewart,  114  U.  S.  224. 

It  is,  however,  no  part  of  the  business  of  partners  to  enlarge, 
deny,  or  afiect  the  respective  interests  of  members  of  the  firm 
in  the  partnership  property  by  declarations  or  admissions  in 
the  absence  of  each  other.  They  are  not  constituted  agents 
for  each  other  for  any  such  purpose.  The  agency  extends 
merely  to  the  conduct  of  the  business  of  the  firm:  Woodruff  v. 
Scaifej  83  Ala.  152. 

f  I  is  not  to  be  doubted  but  that  partnership  assets  may  be 
transferred  in  payment,  or  to  secure  an  individual  debt  of  one 
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partner,  but  this  can  only  be  done  while  the  property  is  in  the 
possession  of  the  owners,  and  by  the  consent  of  all  the  part- 
ners: Fi$her  v.  Syfers^  109  Ind.  514;  Carver  Oin  etc.  Co.  v. 
Bannouj  85  Tenn.  712. 

Of  course,  if  one,  seeing  his  property  about  to  be  leyied  on 
as  the  property  of  another,  disclaims  any  ownership  therein, 
or  stands  by  and  acquiesces  in  the  sale,  he  will  be  estopped 
to  assert  a  title  as  against  an  innocent  purchaser.  But  a  dis- 
claimer by  one  partner  cannot  estop  the  others,  unless  it  is 
known  to  and  ratified  by  them,  nor  can  the  acquiescence  of 
one  bind  the  others  who  had  no  notice.  CcUdfoeU  v.  Auger^  4 
Minn.  217,  77  Am.  Dec.  515,  is  not  in  conflict  with  this  con- 
clusion. 

While  the  answer  may  have  been  good,  if  no  other  interest 
than  that  of  Simmons  had  been  involved,  since  it  was  not  good 
as  an  answer  to  the  complaint  by  Lewis,  Simmons,  and  Long, 
as  partners,  the  demurrer  was  properly  sustained.  The  com- 
plaint was  sufficient.  It  was  not  necessary  that  the  plaintiffs 
should  have  tendered  the  money  paid  to  the  constable  by 
Williams.  The  firm  received  no  benefit  from  the  money. 
Nor  does  it  make  any  difference  that  the  plaintiffs  had  a  rem- 
edy at  law  to  replevy  the  property  carried  away.  They  have 
a  right  to  invoke  the  aid  of  a  court  to  enjoin  the  defendant 
from  tearing  down  their  engine  and  boiler  and  carrying  it 
away,  to  the  disruption  and  detriment  of  their  property. 

The  judgment  is  affirmed,  with  costs. 


LbvIBS  upon  PABTHBBSmP  ErFBOIS  VG&  Pnt809AL  DXBTS  OV  iMDITXinrAL 

MsMBBBS  OP  Firm  create  no  lien  upon  those  effeots,  and  are,  in  faet^  as  nu- 
gatory as  thongh  levied  upon  the  property  of  a  stranger:  Richard  t.  AUen, 
117  Pa.  St  ld9;  2  Am.  St.  Rep.  652,  and  see  note  655. 

Lbvt  asd  Sals  on  Execution  of  Partnership  Propertt  por  Indi- 
vidual Debt  op  One  Partner  mast  be  of  an  ondivided  interest  in  the 
chattel  corresponding  to  the  debtor's  share  in  the  firm:  Nixon  v.  Nath,  12 
12  Ohio  St  647;  80  Am.  Dec.  390;  Hubbard  v,  Curtis,  8  Iowa,  1;  74  Am.  Dec 
2S3;  Mo&re  v.  Pennell,  52  Me.  162;  83  Am.  Deo.  500,  and  note  502. 

Bill  op  Sale  bt  One  Partner  to  Secure  ms  Private  Debts  cannot 
Afpect  Title  op  Copartner  in  partnership  chattels,  nnless  sanctioned  by 
him,  and  the  vendee  takes  merely  the  individual  interest  of  his  vendor,  sub- 
ject to  the  rights  of  the  other  partner  and  partnership  creditors;  nor  has 
such  vendee  the  right  to  possession  or  division,  while  partnership  debts  exist: 
Kingsbury  v.  Tharpt  61  Mich.  216;  but  the  individual  interest  of  partner  in 
partnership  effects  is  attachable:  Trafford  v.  Hubbard,  15  R.  I.  326;  and  such 
iuterest  may  be  sold  for  his  separate  individual  debts:  Harris  v.  PhiHips.  49 
Ark.  58;  and  in  Arkansas,  it  is  held  that  a  partner  has  no  such  beneficial  in- 
terest in  firm's  chattels  as  will  be  bound  by  general  lien  of  an  ezecut»-'«n 
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against  him  indiTidnally :  Id.  Yet  where  real  estate  is  bought  with  partner- 
ship funds  for  partnership  parposes»  and  is  used  as  saoh,  and  snbseqnentlj 
one  partner  oonveys  an  undivided  moiety  to  a  trustee  to  seonre  iadiyidual 
debts,  the  trostee  takes  title  to  snoh  undivided  moiety,  subject  to  the  prior 
implied  trust,  in  faror  of  partnership  creditors;  and  to  the  balances  found 
due  the  copartners  on  a  partnership  aooounting;  nor  can  a  sale  by  such  trustee 
be  enjoined,  because  the  purchaser  at  such  trustee's  sale  would  hold  realty 
subject  to  such  prior  equities:  Cfufmhgham  t.  Ward,  30  Va.  572. 

One  Pa&tnxb  oannot  Bind  Fntu  bt  Act  or  Dbcuulatiom  Clbarlt 
WTTHOTTT  the  scopo  of  the  partnership  business:  ffeim  t.  McCaughcm,  32  Miss. 
17;  66  Am.  Dea  588;  Lotkwood  t.  BedkwHh,  6  Mieh.  168;  72  Am.  Dec  69; 
Wettem  Stage  Cb.  t.  Walkar,  8  Iowa»  (KM;  65  Am.  Deo.  789;  Btuh  t.  Thamp' 
SON,  118  Ind.  158. 


Heuston  V.  Simpson. 

[lift  IRDXAHA,  e2.J 

ArnvDora  PHmoiAif  xat  vot,  ts  Action  to  Sxt  Asidb  Will,  Tn* 
TOT,  against  objection,  as  to  mental  and  physical  condition  of  the  testa- 
tor, nor  divulge,  in  such  action,  any  information  acquired  by  him  while 
in  the  neoessary  disdharge  of  his  professional  dntys  Indiana  R.  S.  1881« 
497. 


F.  L.  PraWf  O.  W.  Friedleyy  and  J.  OileSj  for  the  appellant. 

M.  F.  DwMif  O.  O.  Dunn^  W.  H.  Edwards^  and  T.  Huston^ 
for  the  appellees. 

Elliott,  J.  This  action  was  brought  by  the  appellant  to 
set  aside  the  will  of  his  deceased  brother,  David  Heuston. 

The  executor  and  devisees  were  made  defendants. 

On  the  trial,  two  of  the  physicians  who  attended  the  testa- 
tor in  his  last  illness  were  called  as  witnesses,  and  the  appel- 
lant proposed  to  prove  by  them  the  mental  and  physical 
condition  of  the  testator.  The  appellees  objected,  on  the 
ground  that  an  attending  physician  cannot  testify  as  to  the 
result  of  an  examination  made  by  him  in  a  professional  capa- 
city, nor  as  to  any  facts  observed  or  learned  by  him  while  act- 
ing in  that  capacity.    The  objection  prevailed. 

Appellees  defend  the  ruling  of  the  trial  court  upon  the  au- 
thority of  section  497,  Revised  Statutes  of  1881,  and  the  case 
of  Masonic  Mut.  Ben.  Asa^n  v.  Becky  77  Ind.  203,  40  Am.  Rep. 
295.  In  that  case,  the  court  quoted  with  approval  from  the 
case  of  Edington  v.  Mutual  Life  Ins.  Co,j  6  Hun,  1,  this  lan- 
guage: '*  The  secrets  of  the  sick-chamber  cannot  be  revealed* 
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because  the  patient  was  too  sick  to  talk,  or  was  temporarily 
deprived  of  his  faculties  by  delirium  or  fever,  or  any  other 
disease,  or  because  the  physician  asked  no  questions.  The 
statute  seals  the  lips  of  the  physician  against  divulging  in  a 
court  of  justice  the  intelligence  which  he  acquired  while  in  the 
necessary  discharge  of  his  professional  duty."  The  last  sen- 
tence in  the  extract  we  have  made  from  Edington  v.  Muttud 
Life  Ins.  Co.y  mpra^  correctly  declares  the  law. 

If  the  knowledge  is  acquired  in  the  chamber  of  the  patient, 
and  in  the  discharge  of  professional  duty,  the  physician  can 
make  no  disclosure.  This  is  true,  whether  the  knowledge  is 
communicated  by  the  words  of  the  patient,  or  is  gained  by  ob- 
servation, or  is  the  result  of  a  professional  examination.  The 
law  forbids  the  physician  from  disclosing  what  he  learns  in 
the  sick-room,  no  matter  by  what  method  he  acquires  his 
knowledge:  Masonic  Mut.  Ben,  Ass^n  v.  Beck,  supra;  Excelsior 
MuU  Aid  As^n  v.  Riddle^  91  Ind.  84;  Penn.  MuL  Life  Ins.  Co. 
V.  Wiler,  100  Id.  92;  50  Am.  Rep.  769;  Carthage  T.  P.  Co.  v. 
AndrewSy  102  Ind.  138;  52  Am.  Rep.  653;  Williams  v.  Johnson^ 
112  Ind.  273;  Rapalje's  Law  of  Witnesses,  sec.  272. 

The  rule  we  have  stated  is  a  general  one,  for  the  statute 
makes  no  exceptions.  It  is  a  rule  that  may  be  invoked  by 
the  represenatives  of  the  deceased  patient.  It  must  therefore 
apply  to  this  case,  unless  the  court  legislates,  and  by  legisla- 
tion creates  an  exception.  That  we  cannot  do.  The  case 
before  us  is  within  the  rule,  and  must  be  decided  as  the  rule 
requires. 

The  question  came  before  the  court  in  Renihan  v.  D^nntri,* 
1U3  N.  Y.  573,  57  Am.  Rep.  770,  as  it  comes  before  us,  in  an 
action  to  set  aside  a  will,  and  it  was  held,  all  the  judges  con- 
curring, that  the  testimony  was  incompetent. 

The  case  of  Coryeli  v.  StonCj  62  Ind.  307,  is  not  in  point 
There  was  no  such  question  in  that  case  as  we  have  in  this, 
for  there  was  no  attempt  in  that  case  to  secure  a  disclosure 
of  knowledge  acquired  by  a  physician  in  his  professional  ca- 
pacity. 

In  Vanvalkenberg  v.  Vanvalkenbergy  90  Ind.  433,  no  question 
was  made  as  to  the  competency  of  the  witnesses,  nor  was  any 
such  question  made  in  Dyer  v.  DycTj  87  Id.  13,  so  that  neither 
of  these  cases  lends  any  support  to  the  appellants'  position. 

The  instructions,  taken,  as  they  must  be,  as  an  entirety,  cor« 
rectly  stated  the  law  to  the  jury. 

Judgment  affirmed. 
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Phtsioiav  Who  Attknbs  Sick  Pebsov  rx  CoNstTLTATiON  with  Patient's 
Phtsioiah  is  within  Statutobt  PROVisioir  prohibiting  physicians  from  dis- 
dosing  infonnation  acquired  in  attending  patients  in  a  professional  capa- 
city, and  necessary  to  enable  them  to  act  in  that  capacity;  and  the  prohibi- 
tion applies  to  testamentary  oases:  BenShan  t.  Demun^  103  K.  Y.  673;  67 
Am.  Rep.  770;  and  compare  OroUr.  TawcTf  86  Mo.  249;  66  Am.  Rep.  868. 


Brannen   V.  Kokomo,  Grebntown,  and  Jerome 

Gravel  Eoad  Company. 

[115  Indiana,  11&.J 

NnuoKNCS  or  Third  Pabtt  will,  not  bb  Imfutbd  to  Plaintitv  seek- 
ing damages  for  injury  occasioned  by  defendant's  negligenoe,  where 
plaintiff  was  in  jnred  without  his  personal  f anlt  while  riding  in  a  private 
conTeyanoe  under  the  sole  control  and  chaige  of  the  owner  and  drirer, 
who  was  a  fit  person  to  manage  Worses. 

Whsri  thb  Ibboe  is  Nbgligkncb,  It  iiust  bb  Alleokd  and  Madb  to 
Appbab  vbom  thb  Evidbnob  that  plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury,  and  if  from  the  whole  evidence  it  cannot  be 
determined  whether  or  not  he  was  free  from  such  negligence,  he  cannot 
reeover,  unless  the  defendant  be  chargeable  with  willful  wrong. 

Willful  Wrong  Which  will  Jumrr  Rboovbrt,  NorwrrHSTANDiNa  Con- 
trqutobt  Nbgliobngb^  exists  where  there  is  an  express  intent  to  com- 
mit the  injury.  It  may  also  exist  where  there  is  a  constmotiTe  or 
implied  intend  as  where  the  act  which  produced  the  injury  in  done 
under  eiroumstanoes  such  as  evince  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained  of,  or  where 
it  is  committed  under  such  eiroumstanoes  that  the  natural  and  proY^a- 
Ue  consequences  of  the  act  would  be  to  produce  the  injury;  otherwiu 
there  is  no  such  willful  wrong. 


/.  C.  BlaeUidge^  W.  E.  BlaehUdgey  and  B.  C.  H.  Moan,  for 
the  appellant. 

M.  Bell  and  W.  C.  Pwrdwn,  for  the  appeUee. 

ZoLLABSy  J.  In  their  special  verdicti  the  jury  fonnd  that^ 
in  1884,  the  appeUee  was  a  gravel  road  corporation  owning 
and  operating  the  Kokomo,  Oreentown,  and  Jerome  Gravel 
Road  as  a  toll-road;  that  on  the  thirtieth  day  of  October,  1884, 
Mary  Carter  was  the  employee  and  agent  of  the  company, 
authorized  to  collect  toll  from  travelers  over  the  road;  that 
she  occupied  a  toll-house  about  one  mile  east  of  the  city  of 
Kokomo;  that  Jacob  Templin,  her  son,  lived  with  her,  and 
assisted  in  the  collection  of  tolls;  that  about  8:80  p.  m.  of  said 
day  appellant  was  riding  in  a  spring-wagon  drawn  by  two 
horses,  and  driven  by  David  Brannen,  he  being  the  owner  of 
the  horses  and  wagon;  that  there  were  in  the  wagon,  besides 
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appellant  and  said  Brannen,  four  other  persons,  all  of  whom 
were  on  their  way  from  Kokomo  to  near  Greentown,  some  ten 
miles  from  that  city;  that  the  horses  were  but  three  years  old, 
and  one  of  them  not  gentle;  that  Brannen,  the  owner  and 
driver,  was  considerably  intoxicated,  and  when  near  the  toll- 
gate,  and  intending  to  pass  it  without  the  payment  of  toll, 
stopped  the  horses,  and,  without  speaking  to  them,  struck 
them  with  a  whip,  which  caused  them  to  start  and  go  in  a 
lope  and  rapid  gait,  passing  the  toll-gate;  that  said  Jacob 
Templin,  who  was  collecting  toll  at  the  time,  believing  that 
the  horses  were  thus  driven  with  the  intention  of  the  persons 
in  the  wagon  to  run  by  the  gate  without  the  payment  of  toll, 
for  the  purpose  of  stopping  them  and  compelling  the  payment 
of  the  proper  toll,  suddenly  drew  down  the  pole,  erected  for 
the  purpose  of  preventing  persons  passing  without  the  pay- 
ment of  toll,  and  in  so  doing,  and  by  reason  of  the  rapid  driv- 
ing, the  same  struck  the  front  end  of  the  wagon,  and  threw 
from  it  the  six  persons  and  the  three  seats  upon  which  they 
were  riding,  and  appellant  was  injured  and  suffered  damages 
in  the  sum  of  fifty  dollars;  that  had  not  the  driver  struck  the 
horses,  and  caused  them  to  move  so  rapidly,  the  pole  would 
not  have  been  let  down,  and  appellant  would  not  have  received 
the  injury;  thdt  the  horses  being  young,  it  was  an  act  of  im- 
prudence to  strike  them  with  a  whip  before  passing  the  toll- 
gate,  which  act  of  imprudence  or  willful  misconduct  contributed 
to  appellant's  injury;  that  neither  of  the  persons  in  the  wagon 
tendered  or  offered  to  pay  any  toll  until  after  appellant  had 
received  the  injury. 

Upon  the  special  verdict,  the  substance  of  which  we  have 
given  above,  appellant  moved  for  judgment  in  his  £ELVor  in  the 
sum  of  fifty  dollars.  That  motion  was  overruled,  and  judg- 
ment was  rendered  for  appellee  for  its  costs.  For  a  reversal 
of  that  judgment  appellant  prosecutes  this  appeal. 

That  Brannen,  the  owner  and  driver  of  the  team,  was  guilty, 
not  only  of  negligence,  but  also  of  a  positive  wrong,  in  attempt- 
ing to  pass  the  gate  as  he  did  without  the  payment  of  toll,  is 
clear  beyond  question. 

Whether  or  not,  in  a  case  like  this,  where  the  injured  party 
was  voluntarily  riding  in  a  private  conveyance,  the  negligence 
of  the  owner  and  driver,  over  whom  he  had  no  control,  and 
who  was  a  fit  person  to  manage  the  horses,  should  be  so  im- 
puted to  him  as  to  defeat  a  recovery  on  his  part,  assuming 
that  he  was  without  personal  fault,  and  that  the  only  wrong 
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on  the  part  of  the  defendant  was  negligepce,  is  a  question  upon 
which  the  authorities  are  not  in  accord. 

This  court,  however,  has  heretofore  adopted  imd  followed 
the  line  of  decisions  which  hold  that  in  «a6L  a  case  negligence 
will  not  be  so  imputed:  Town  of  Albion  v.  Eelrick^  90  Ind.  545, 
550;  46  Am.  Rep.  230;  T&rre  Haute  etc.  E.  E.  Co.  v.  McMur- 
ray,  98  Ind.  858,  369;  49  Am.  Rep.  752.  See  also  Pittsburgh 
etc.  R.  R.  Co.  y.  Spencer,  98  Ind.  186. 

It  is  the  settled  law  in  this  state,  also,  that  where  the 
ground  of  the  action  is  negligence,  it  must  be  a  case  of  un- 
mixed negligence;  that  is,  the  plaintiff,  in  order  to  recover  in 
such  an  action,  must  be  free  from  negligence  which  contributed 
to  the  injury.  It  is  equally  well  settled  here,  that  in  such  an 
action  the  plaintiff  must  allege  in  his  complaint  that  he  was 
free  from  negligence  which  contributed  to  the  injury;  that  it 
must  in  some  way  be  made  to  appear  from  the  evidence 
that  he  was  free  from  such  negligence;  and  that  if  from 
the  whole  evidence  it  cannot  be  determined  whether  or 
not  he  was  free  from  such  negligence,  the  finding  and  judg- 
ment must  be  against  him:  Stevens  v.  Lafayette  etc  0,  R, 
Co.j  99  Ind.  892;  Eberhart  v.  Reistery  96  Id.  478;  Louis- 
ville etc.  Ry  Co.  y.  Lockridge,  93  Id.  191;  LyoM  v.  Terre 
Haute  etc.  R.  R.  Co.,  101  Id.  419;  Cincinnati  etc.  R.  R.  Co.  v. 
Butler,  103  Id.  31;  Indiana  etc.  R'y  Co.  v.  Greene,  106  Id. 
279;  55  Am.  Rep.  736;  City  of  FoH  Wayne  v.  Coombs,  107  Ind. 
75;  57  Am.  Rep.  82;  Belt  R.  R.  Co.  y.  Mann,  107  Ind.  89;  Ciiir 
cinnaii  etc.  Ry  Co.  v.  HiUzhauer,  99  Id.  486;  see  also  Pierce 
on  Railroads,  298,  and  cases  there  cited. 

In  the  case  before  us,  the  facts  were  found  by  the  jury,  and 
hence,  as  to  whether  appellant,  upon  those  facts,  was  or  wna 
not  negligent,  is  a  question  of  law  for  the  court:  City  of  In- 
dianapolis  v.  Cook,  99  Ind.  10;  Conner  v.  Citiuwf  Street  Ky 
Co.,  105  Id.  62;  55  Am.  Rep.  177;  Pittsburgh  etc.  R.  R.  Co.  v. 
Spencer,  supra;  Town  of  Albion  v.  Hetrick^  supra;  Indianapolis 
etc.  Ky  Co.  ^r.Watsm,  114  Ind.  20;  5  Am.  St.  Rep.  578. 

As  we  have  stated,  when  the  issue  is  one  of  negligence,  in 
order  that  the  plaintiff  may  recover,  it  must  be  made  to  ap- 
pear from  the  evidence  that  he  was  not  guilty  of  negligence 
contributing  to  the  injury.  In  this  case,  we  are  not  called 
upon  to  pass  upon  the  evidence,  but  upon  the  facts  which  the 
jury  have  found  from  the  evidence.  While  there  may  be 
ground  for  argument  as  to  whether  the  facts  found  affirma- 
tively show  appellant  to  have  been  guilty  of  wrong  and  cou- 
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iributory  negligence,  we  think  that  there  ie  no  reasonable 
escape  from  the  conclusion  that  the  (acts  so  found  fail  to 
show  that  he  was  not  guilty  of  such  wrong  and  negligence. 
The  correctness  of  this  conclusion  will  be  made  more  apparent 
by  a  reference  to  some  of  the  fiacts  stated  in  the  special  ver- 
dict, without  undertaking  to  state  just  how  much  weight 
should  be  given  to  each  separately.  In  the  first  place,  the  in- 
toxication of  the  driver,  and  his  course  in  striking  the  young 
horses,  and  attempting  to  run  them  through  the  gate  without 
the  payment  of  toU,  show,  at  least,  that  he  was  reckless  and 
1x)ld,  if,  indeed,  he  was  not  an  unfit  person  to  manage  the 
leam.  In  the  second  place,  appellant  must  have  known  that 
toll  was  due,  and  should  be  paid  at  the  toll-gate.  He  knew, 
also,  that  no  toll  was  paid  or  tendered  before  the  attempt  to 
pass  the  gate.  There  is  nothing  to  show  that  he*  in  any  way 
remonstrated  or  objected  to  the  course  adopted  by  the  driver 
to  pass  the  gate  without  the  payment  of  toll.  For  aught  that 
is  shown  in  the  special  verdict,  he  was  acquiescing  in  the  pur- 
pose of  the  driver,  and  all  that  he  did  in  attempting  to  carry 
out  that  purpose. 

Having  reached  the  conclusion  that  appellant  is  not  shown 
to  have  been  free  from  wrong  or  negligence  which  contributed 
to  the  injury,  it  must  follow  that  he  cannot  recover,  unless  ap- 
pellee is  chargeable  with  something  more  than  negligence. 

If,  upon  the  facts  found,  it  may  be  declared  as  a  matter  of 
law  that  in  the  lowering  of  the  gate-pole  appellee  is  chargeable 
with  a  willful  wrong,  appellant  may  recover,  all  other  necessary 
facts  being  found  in  his  favor,  notwithstanding  he  is  not  shown 
to  have  been  free  from  contributory  negligence. 

Contributory  negligence  ceases  to  be  a  defense  when  the 
wrong  on  the  part  of  the  defendant  is,  within  the  meaning  of 
the  law,  willful:  Terre  Haute  etc.  R.  R.  Co.  v.  Oraham^  95  Ind. 
286;  48  Am.  Rep.  719;  Ivens  v.  Cincinnati  etc.  Ry  Co.^  103 
Ind.  27. 

It  remains,  therefore,  to  determine  whether  the  court  ought 
to  say,  as  a  matter  of  law,  that  upon  the  facts  found  in  the 
speciid  verdict,  appellee  was  guilty  of  a  willful  wrong  which 
caused  the  injury  to  appellant. 

In  defining  willfulness  which  will  justify  a  recovery  not- 
withstanding contributory  negligence  on  the  part  of  the  plain- 
tiff, it  was  said,  in  the  late  case  of  Palmer  v.  Chicago  etc.  R.  R. 
Co.f  112  Ind.  250,  that  there  may  be  a  willful  act  in  a  legal 
sense,  without  a  formal  and  direct  intention  to  kill  or  wound 
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any  particular  person;  or  in  other  words,  there  may  be  a  cou- 
structive  or  an  implied  intent  without  an  express  one. 

In  the  case  of  Peimgylvania  Co.  v.  Sindair^  62  Ind.  301, 
80  Am.  Rep.  185,  it  was  said:  "When  an  intention  to  commit 
the  injury  exists,  whether  that  intention  be  actual  or  construc- 
tive only,  the  wrongful  act  ceases  to  be  a  merely  negligent  in- 
jury, and  becomes  one  of  violence  or  aggression.'' 

In  the  case  of  LomsviUe  etc,  IPy  Co.  v.  Bryan^  107  Ind.  51, 
it  was  said:  "  To  constitute  a  willful  injury,  the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have  been  done 
under  such  circumstances  as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to  inflict  the  injury 
complained  of 

And  again,  in  the  case  of  Bdi  R.  R.  Co.  v.  Jfann,  aiipra,  it 
was  said:  "  It  is  beyond  question,  that  to  entitle  one  to  recover 
for  an  injury  to  which  his  own  negligence  may  have  contrib- 
uted, the  injurious  act  or  omission  must  have  been  purposely 
and  intentionally  committed,  with  a  design  to  produce  injury, 
or  it  must  have  been  so  committed  under  such  circumstances 
as  that  its  natural  and  probable  consequence  would  be  to  pro- 
duce injury  to  others.  There  must  have  been  either  an  actual 
or  constructive  intent  to  commit  the  injury.  The  act  must 
have  involved  conduct,  qwiai  criminal  in  character."  See  also 
hnUmJOe  etc.  Ry  Co.  v.  Ader^  110  Ind.  876. 

In  the  case  of  Pennsylvania  Co.  v.  Sinclair^  supraf  it  was 
said:  *'  As  a  matter  of  evidence,  proof  that  the  misconduct  of 
the  defendant  was  such  as  to  evince  an  utter  disregard  of  con- 
sequences, so  as  to  imply  a  willingness  to  inflict  the  injury 
complained  of,  may  tend  to  establish  willfulness  on  the  part 
of  the  defendant."  See  also  Chregory  v.  Cleveland  etc.  E.  R. 
Co.,  112  Ind.  885. 

The  law  under  which  appellee  was  incorporated  provides 
that  the  directors  of  the  company  may  erect  toll-gates  and 
exact  toll  from  persons  traveling  on  the  road:  R.  S.  1881, 
sec.  8640. 

The  purpose  of  the  gate  clearly  is  to  enable  the  company 
to  prevent  the  passage  of  travelers  over  the  road  without  the 
payment  of  toll.  In  other  words,  it  is  intended  to  be  a  means 
of  coercing  the  payment  of  the  proper  toll.  The  gate  could 
be  of  no  consequence  if  the  company  had  not  the  right  to  close 
it,  and  thus  prevent  such  passage  of  travelers  over  the  road 
until  the  payment  of  the  legal  toll  by  them. 

That  the  company  has  the  right  to  close  the  gate  and 
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detain  travelers  nntil  they  pay  the  proper  toll,  is  further  shown 
by  section  3643,  which  provides  a  penalty  for  the  unreasonable 
detention  of  such  travelers  after  they  have  paid  the  toll. 

Section  3644  imposes  a  penalty  upon  persons  who  shall  run 
by  the  toll-gate  without  the  payment  of  toll,  or  who  shall  de- 
fraud the  company  out  of  the  legal  toll,  but  it  does  not,  either 
expressly  or  by  implication,  take  from  the  company  the  right 
to  close  its  gates,  and  thus  prevent  the  passage  of  travelers  on 
the  road  until  the  proper  toll  shall  have  been  paid. 

The  company,  then,  had  the  right  to  close  the  gate  as  a 
means  of  coercing  the  payment  of  the  legal  t(dl,  and  in  so 
doing  its  act  was  neither  "unlawful"  nor  *' wrongful,"  as 
charged  in  the  complaint,  unless,  by  reason  of  the  time  and 
manner  of  the  closing,  it  was  guiity  of  n^ligence  or  a  willful 
wrong. 

As  we  have  seen,  it  cannot  be  held  liable  in  this  action  on 
the  ground  of  n^ligenoe,  becauee  it  is  i»>t  made  to  ai^ar 
that  appellant  was  free  from  negligenoe  which  contributed  to 
the  injury. 

There  is  not  sufficient  in  the  special  verdact  to  justify  the 
court  in  declaring,  as  a  matter  of  law,  under  tibe  rule  of  the 
cases  above,  that  the  injury  was  wiltfidly  inflicted  by  the  ser- 
vant of  the  company,  assuming  that  Tenqplin  is  shown  to  have 
been  a  servant  or  agent  of  the  company,  so  that  it  became 
liable  for  his  acts. 

It  is  stated  in  the  verdict  that,  believing  that  ihe  horses 
were  driven  fast  with  the  intention  on  the  part  of  those  in 
the  wagon  of  running  by  the  gate  without  the  payment  of 
toll,  for  the  purpose  of  stopping  them,  and  compeUing  the 
payment  of  the  proper  toll,  Templin  suddenly  drew  down  the 
gate-pole.  That  does  not  show  that  Templin  had  any  actual 
intention  or  purpose  to  injure  appellant  or  others  in  the  wagon. 
On  the  other  hand,  it  shows  that  he  was  attempting  to  do  what 
he  had  a  legal  right  to  do,  viz.,  to  stop  them,  and  thus  compel 
the  payment  of  the  proper  toll.  Nor  is  it  shown  that  what  he 
did  was  ^'done  under  such  circumstances  as  evinced  a  reckless 
disregard  for  the  safety  of  others,  and  a  willingness  to  inflict 
the  injury  complained  of."  It  is  stated  in  the  verdict  that, 
when  near  the  toll-gate,  Brannen  stopped  the  horses,  and,  with- 
out speaking  to  them,  struck  them  with  a  whip,  which  caused 
tl)em  to  start  in  a  lope  and  rapid  gait,  but  it  is  not  stated  how 
near  to  the  gate  they  were  thus  struck  and  started.  It  may 
be  that  they  were  so  near  as  to  make  the  lowering  of  the  gate- 
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pole  not  only  negligence,  bat  such  recklessness  as  to  manifest 
a  willingness  to  inflict  the  injury.  On  the  other  hand,  the 
distance  may  have  been  such  as  to  reasonably  induce  Templin 
to  believe  that  he  could  lower  the  pole  before  the  horses  would 
reach  it,  and  that,  by  so  lowering  it,  those  in  the  wagon  would 
stop  the  horses  before  coming  in  collision  with  it.  Upon  any 
view  that  may  properly  be  taken,  there  is  not  sufficient  stated 
in  the  verdict  to  justify  the  court  in  concluding,  as  a  matter 
of  law,  that  the  injury  to  appellant  was  willfully  inflicted. 

Having  reached  the  conclusions  above  stated,  it  will  not  be 
necessary  for  us  to  consider  the  contentions  of  appellee's  coun- 
sel, that  the  complaint  does  not  charge'  that  the  injury  was 
willfully  inflicted,  and  that  the  facts  stated  in  the  special  ver- 
dict do  not  sufficiently  show  that  Templin  was  a  representa- 
tive of  the  company,  so  as  to  make  it  liable  for  his  acts. 

Judgment  affirmed,  at  appellant's  costs. 


Fact  that  Act  ov  Tbibd  Fxbson  siat  sats  Coiitbibijtxd  to  tsi 
FuTAL  Catastbophb  WILL  KOT  ExoHSBATX  a  defendant  aaed  for  injiiriea 
reenlting  from  an  act  which  is  nnlawfnl,  or  is  ao  haardoos  as  to  be  in  the 
natnre  of  a  nnisanee  on  aoconnt  of  the  oooadon  for  aoddent  and  injury  whioh 
it  oontiniaoQsly  presents  to  innocent  psnmis:  Barrf  ▼.  TerbUdaen,  72  CU. 
254;  1  Am.  St.  Bep.  06. 

SUOBT    OOSTBXBUTOBT    K■CaJOm01^  WHBf    SOV   NOT  BAB  RwOOIVWKTt 

WkhUa  dc  B.B.Oo.r.  Davis,  87  Kan.  743;  1  Am.  St  Bep.  275^  and  cases 
ooUeeted  in  note  279. 

OozvTBiBOTOBT  Niouoxirci  OV  PXiADnmr  do v  not  Bab  Biootibt  when 
defendant  is  gciltj  of  wantonoeai,  or  gross  or  wiUful  negligence:  Ketmedpr. 
Demferek.  Jf^Ca.,  10CoL603;  LtmimrillBeU!.  B.B,  Oo.T.Brke,^Ky,2»t 
Louimrilie  eie.  S.  Jl  Co.  ▼.  SUier,  86  Id.  268;  and  slight  conttihatory  nn^ 
genoe  does  not  defeat  plainti£f's  action,  unless  it  is  the  proximate  cause 
of  injury:  Ford  ▼.  UmaiUla  Cwmty,  16  Or.  813;  Dtcamp  ▼.  8km  Olty,  74 
Iowa»  302;  JSeimerT.  Cni/SaM; 36 Minn.  90;  Fairmtry,  RaaroadOo.,W^,0. 
664;  iTomerT.  WWkum,  100 Id.  23a 

CtoNTRiBirraBT  Kbolidinob— PLBAono,  Absinob  of.  — In  Indiana^  ab- 
sence of  contributory  negligence  must  be  averred:  Note  to  Ohio  dc  Ry  0(k 
▼.  WaXber,  3  Am.  St.  Bep.  646;  except  in  actions  for  willful  injury:  Cfregory 
T.  C.  O,  O.  etc  B.  R.  C<K,  112  Ind.  383;  but  a  general  averment  that  plaintiff 
was  without  fault  is  sufficient^  unless  tiie  foots  specially  pleaded  clearly  show 
some  contributoiy  ne^^igenoe  in  plaintiff:  Ohio  etc  Ry  Oo»  t.  WaXber,  1 13  Id. 
196;  3  Am.  St.  Bep.  638.  But  it  is  generally  held,  contrary  to  the  Indiana 
rule,  that  plaintiff  need  not  aver  in  pleading  that  his  own  negligence  did  not 
contribute  to  the  result;  and  that  it  is  for  the  party  who  relies  upon  con- 
tributory negligence  as  a  defense  to  allege  and  pnnre  it:  See  0*(kifinor  r, 
JOeaouH  Paeyie  ITy  Co.,  94  Mo.  160;  4  Am.  St.  Bep.  364,  and  note  868; 
Thampmm  t.  BaUroad  Co.,  61  Ma  190;  11  Am.  Bep.  443;  Lee  ▼•  €hi$  Light 
Co.,  98  N.  Y.  116;  Bobinmm  t.  SaUroad  Co..  48  OaL  409;  Hoemn  ▼.  Weitkir- 
kk,  22  Minn.  151 
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Alvey  V.  Bead. 

[115  IMDIAHA,  US.] 

Mbghakio'b  hoax  caknot  bs  AoQimtED  AOAmirr  Pbofkbtt  ov  as  Iktaivt, 

beoanae  an  infant  cannot  make  a  yalid  oontraot,  and  a  lion  implies  one. 
AcnoN  TO  QunET  Tftls  to  Land  Owvbd  by  Intakt  may  be  maintained 

by  gnardian,  where  notioe  of  intention  to  hold  a  mechanic'i  lien  thereon 

has  been  filed. 
Invant  cannot  bb  Estofpbd  fbok  AasKBTiNa  HIS  T&VB  Ao^  nor  from 

avoiding  his  oontract  by  pleading  his  disability. 

/.  N.  Pierce^  T.  W.  Harper^  and  L.  Levieque^  for  the  appel- 
lant. 

Elliott,  J.  The  appellee,  as  the  guardian  of  Jessie  Bowser, 
brought  this  action  to  quiet  title  to  land  owned  by  his  ward. 
It  is  alleged  in  the  complaint  that  the  appellant  erected  a 
house  on  the  land;  that  at  the  time  the  house  was  built  Jessie 
Bowser  was  under  the  age  of  twenty-one  years;  that  she  was 
the  wife  of  James  B.  Myers,  from  whom  she  has  since  been 
divorced,  and  that  the  house  was  built  under  a  written  con- 
tract executed  by  Myers  and  his  then  wife. 

The  appellant  filed  a  cross-complaint,  wherein  he  alleged 
that,  at  the  time  the  contract  was  executed  and  the  house 
built,  Jessie  Myers  appeared  in  size  and  development  to  be 
of  full  age;  that  she  entered  into  a  contract  with  the  appellant 
to  build  a  house  on  the  land  owned  by  her;  that  she  agreed  to 
pay  him  for  building  the  house  the  sum  of  $1,640,  and  that 
she  paid  him  $800,  and  for  the  remainder  executed  a  note  and 
mortgage;  that  when  the  house  was  completed,  Jessie  Myers 
for  the  first  time  informed  appellant  that  she  was  a  minor, 
and  declared  that  she  would  not  pay  the  note  and  mortgage, 
but  would  repudiate  them  when  she  arrived  of  age;  that  there- 
upon the  appellant  filed  notice  of  intention  to  hold  a  lien  on 
the  property;  that  she  has  wrongfully  and  forcibly  taken  pos- 
session of  the  house,  and  now  has  possession  of  it. 

The  cross-complaint  also  avers  that  the  improvement  made 
by  the  appellant  will  increase  the  value  of  the  property  to  the 
amount  of  $1,640,  and  that  the  work  done  and  materials  fur- 
nished by  him  are  of  the  reasonable  value  of  $1,640. 

It  is  further  averred  that  at  the  time  the  contract  was  exe- 
cuted, and  until  after  the  house  was  completed,  the  appellant 
was  ignorant  that  Jessie  Myers  was  a  minor,  and  that  he  be- 
lieved that  she  was  of  full  age. 

The  complaint  is  good.  A  mechanic's  lien  cannot  be  ac- 
quired against  the  property  of  an  infant.    A  lien  implies  a 
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contract,  and  as  an  infant  cannot  make  a  valid  contract,  no 
lien  can  be  obtained  against  his  property:  Pfice  v.  Jennings. 
62  Ind.  Ill;  Phillips  on  Mechanics'  Liens,  sec.  108. 

The  case  made  by  the  cross-complaint  is  a  hard  one  as 
against  the  appellant,  but  many  cases — indeed,  almost  all 
cases — where  infants  are  concerned  are  hard  cases.  We  can- 
not, much  as  we  are  impressed  by  the  equities  of  the  appellant^ 
find  any  principle  upon  which  we  can  uphold  his  cross-com- 
plaint. It  cannot  be  upheld  on  the  ground  of  estoppel,  be- 
cause an  infant  cannot  be  estopped  firom  asserting  his  true 
age,  nor  from  avoiding  his  contract  by  pleading  his  disability: 
CarpeftUer  v.  Carpenter^  45  Ind.  142;  Price  v.  Jennings^  62  Id. 
Ill;  IZictf  V.  £oy^,  108  Id.  472;  58  Am.  Rep.  53;  Sims  Y.  Ever- 
hardi,  102  U.  S.  800;  Field  on  Law  of  Infants,  sec  17. 

A  lien  cannot  be  enforced  without  enfitrcing  a  contract, 
since,  as  we  have  seen,  the  right  to  a  lien  depends  entirely 
upon  contract,  and  as  the  contracts  of  infants  cannot  be  en- 
forced, the  appellant  has  no  right  of  action.  If  a  right  ex- 
isted entirely  independent  of  a  contract,  and  was  founded 
solely  on  a  tort,  it  might  be  otherwise:  Biee  v.  Boyerj  eupra^ 
and  authorities  cited. 

Persons  who*deal  with  infants  do  so  at  their  peril,  for  the 
law  interposes  their  nonage  as  a  shield.  If  liens  were  al- 
lowed to  prevail  against  infants,  the  result  the  law  intends  to 
prevent  would  follow,  for  they  might  be  improved  out  of  their 
property. 

Judgment  affirmed.  

PowKB  ov  iHViar  to  Avoid  hd  OcnraBAort  Adame  ▼•  Beatt,  07  Md.  6S| 
1  Am.  St  Rep.  879,  and  oaaet  ooOeeted  in  note  S84. 

PuLi  OF  IswAKor  D  HOT  Ebtopfid  by  Inluii'i  friNidolflat  repi€Knt>tion 
that  ha  WM  of  ago:  ^Mimi  ▼.  £bUd^  110  IlL  16;  61  Am.  Rep.  676;  Omroil 
▼.  XoM^  26  Minn.  889;  87  Am.  Rep.  412,  and  note  413.  Bat  an  aotion  for 
deceit  lies  againat  an  infant  who  haa  obtained  laropefiy  by  the  fnndnlent 
repceaentatioa  that  he  waa  of  age^  and  refiuea  to  pay  for  it;  Bk$  ▼•  Boffer, 
108  Ind.  472;  68  Am.  Bep.  68. 
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OUTLAND   V.   BOWEN. 

Am  KRAxm  n  a  Oovditxokal  Fib,  and  not  an  Estat^tah^  where  it  ib 
ooiiTeyed  by  warranty  deed,  in  which  a  condition  is  written,  after  the 
description,  that,  in  case  of  death  of  grantee  without  children,  the  land, 
or  the  pix>oeedfl  arising  from  sale  or  otherwise,  should  fall  back  to  the 
grantor*8  lawful  heirs,  and  in  oase  grantee's  guardian  should  see  fit,  he 
might  sell  the  land,  provided  the  proceeds  of  the  sale  were  derotod  to 
grantee's  use  during  her  life^  and  after  her  death  without  heirs  of  her 
body,  then  the  balance  should  be  applied  to  grantor's  heirs;  to  the  law- 
ful heirs  of  the  grantor  in  such  deed,  whether  considered  as  a  conditional 
limitation  or  as  a  contingent  remainder,  is  void. 

Bratb-tail^  whxn  GasATBD. — Whenever  it  appears  in  the  instrument 
creating  the  estate  that  it  was  intended  that  the  issne  of  the  first  taker 
should  take  by  inheritance  in  a  direct  line,  and  in  a  regular  order  and 
course  of  descent,  so  long  as  his  posterity  should  endure,  and  an  estate 
in  fee  or  in  tail  is  given  in  remunder,  upon  an  indefinite  feulure  of  issue, 
then  the  estate  first  created  will  be  construed  to  be  an  estate-taiL  Bat 
it  is  well  settled,  on  the  other  hand,  that  if  it  appears  from  the  deed 
that  the  limitation  over  was  not  postponed  until  an  indefinite  failure  ol 
issue,  but  on  failure  of  children  only,  or  on  failure  of  issue  within  a  given 
time,  the  estate  will  not  belong  to  the  class  known  as  an  estate-taiL 

Bhdntiaii  Dufbbbnob  bbtwbbn  an  Ebtatb  uton  Condition  and  an 
EsTATB  IN  Fbb,  which  determines  upon  the  happening  of  some  future 
nnoertain  but  possible  event,  with  a  limitation  ovef ,  conditioned  npon 
the  happening  of  the  event,  is,  that  in  the  latter  case,  upon  the  happen- 
ing of  the  event,  the  estate  either  reverts  to  the  grantor,  or  is  carried  by 
fotee  of  the  deed  to  the  person  to  whom  it  was  granted;  while  in  the 
former,  the  grantor  must  have^  either  expressly  or  by  nnciesisry  implioa- 
tion,  reserved  to  himself  or  his  heirs  a  right  of  entry,  upon  breach  of  the 
condition,  re-entry  being  necessary  to  revest  the  estate. 

A  CoNDmoNAL  Ldotation  is  an  Esxatb  Ldcitbd  to  take  effect  after  the 
determination  of  an  estate^  which,  in  the  absence  of  a  limitation  over, 
would  have  been  an  estate  upon  condition.  Strictly  speaking,  a  condi- 
tional limitation  cannot  be  limited  after  an  estate  upon  limitation. 

A  Bbmazndbb  cannot  bb  Ldcitbd  to  Takb  Emor  aftbb  a  Fbb;  or  in 
other  words,  "  where  there  is  no  reversion  there  oan  be  no  remainder." 

Whbtbbb  a  Ldcitation  is  Valid  ob  not  is  to  bb  Dbtbbm inbd  bt  thb 
Dbbd  Alonb,  and  not  by  what  mig^t  have  happened,  nor  by  what  actu- 
ally did  happen.  When  the  existing  state  of  things  at  the  time  of  its 
execution  is  disclceed,  the  deed  must  be  left  to  speak  for  itself. 

Void  Limitation,  Effbct  of.  — When  a  limitation  over  is  void,  the  estate 
of  the  first  taker  continues  unimpaired.  The  rule  applicable  to  such 
cases  is,  that  a  conveyance  in  fee,  which  by  a  subsequent  condition  is 
subject  to  an  executory  interest  or  limitation,  which  is  void  by  reason 
of  remoteness  or  on  account  of  its  being  impossible  or  repugnant,  creates 
an  estate  in  the  first  taker  which  becomes  vested  as  a  fee-simple  absolute. 

Am  Ebtatb  in  Fbb  cannot  bb  LmrrED  upon  an  Estatb  in  Fbb  bt  an 
Obdinabt  Debd  of  conveyance  in  Indiana,  except  as  authorized  by  the 
Bevised  Statutes  of  1881,  section  2962,  whether  the  limitation  over  be  in 
the  nature  of  a  conditional  limitation  or  a  contingent  remainder  or  use. 
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0.  IT.  Burehenaij  J.  L.  Rupe^  W.  A.  Peette^  8.  0.  WhiUseU^ 
and  B.  F.  Mason^  for  the  appellants. 

H.  C.  Fox  cmi  J.  F.  RobbinBj  for  the  appellees. 

Mitchell,  J.  On  the  twenty-fifth  day  of  February,  1855, 
Joseph  Bowen,  Sen.,  executed  a  warranty  deed  in  the  com- 
mon form,  by  which  he  conveyed  a  tract  of  land  situate  in 
Wayne  County  to  his  granddaughter,  Rebecca  Elizabeth 
Bowen,  for  the  expressed  consideration  of  eight  hundred  dol- 
lars. 

Following  the  description  of  the  premises  conveyed,  there 
was  written  this  stipulation:  ^^The  condition  of  the  above 
deed  is  such,  that  if  the  said  Rebecca  E.  Bowen  should  die 
leaving  no  child  or  children,  the  above-described  land,  or  its 
proceeds  that  may  be  realized  by  sale  or  otherwise,  are  to  fall 
back  to  the  lawful  heirs  of  Joseph  Bowen,  Sen.;  and  also, 
should  the  guardian  of  the  said  Rebecca  E.  Bowen  see  fit  to 
sell  the  above  land,  he  can,  by  appropriating  the  proceeds  of 
the  sale  to  the  uses  of  the  said  Rebecca  E.  Bowen  while  she 
may  live,  and  then  apply  the  balance,  if  she  should  die  with- 
out heirs  of  her  body,  to  the  heirs  of  Joseph  Bowen,  Sen." 

Subsequent  to  the  execution  of  the  deed,  the  grantee  was 
united  in  marriage  with  the  appellant,  Josiah  Outland,  with 
whom  she  lived  on  the  land  conveyed  until  the  year  1883, 
when  she  departed  this  life,  leaving  surviving  her  no  child 
nor  children.  Her  husband  and  mother  survive  as  her  only 
heirs  at  law. 

The  present  litigation  involves  a  controversy  between  thoso 
describing  themselves  as  the  lawful  heirs  of  Joseph  Bowen, 
deceased,  grantor  in  the  deed  above  mentioned,  and  the  sur- 
viving husband  and  mother  of  Rebecca  E.  Bowen,  concerning 
the  title  and  ownership  of  the  land  conveyed  by  the  deed  of 
Joseph  Bowen.  The  final  determination  of  this  controversy 
depends  wholly  upon  the  construction  to  be  given  to  the  deed, 
it  being  conceded  that  both  parties  assert  title  through  that 
instrument.  The  inquiry  is.  What  was  the  duration  and 
quantity  of  the  estate  created  in  Rebecca  E.  Bowen,  the  first 
grantee,  and  was  there  a  valid  remainder  or  estate  of  any  de- 
scription limited  over  to  those  who  now  claim  as  the  lawful 
heirs  of  the  grantor? 

It  is  contended  on  behalf  of  the  appellants  that  the  estate 
conveyed  to  the  grantee  named  in  the  deed  was  one  which, 
accordmg  to  the  rules  of  the  common  law,  would  have  been 
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adjudged  an  estate-tail,  and  that  since  estates  of  that  descrip* 
tion  have  been  abolished  by  statute  in  this  state  (R.  S.  1881, 
sec.  2958,  in  force  since  May  6, 1853),  it  is  now  to  be  constnied  a 
fee-simple  absolute.  Without  pausing  to  consider  the  some- 
times apparently  artificial  refinements,  or  the  numerous  tech- 
nical and  ingenious  distinctions  of  the  common  law  in  respect 
to  the  character  of  estates  in  land,  we  deem  it  sufficient  to 
state  our  general  conclusion  here,  and  that  is,  that  the  estate 
created  by  the  deed  in  question,  while  in  many  respects  bear- 
ing some  analogy  to  an  estate-tail,  was  not  one  having  the 
essential  characteristics .  of  an  estate  of  that  description. 
Ordinarily,  an  estate-tail  is  created  by  a  conveyance  or  de- 
vise in  fee  to  some  particular  person,  with  a  limitation  over, 
in  the  event  of  the  death  of  the  person  named  without  issue, 
or  upon  an  indefinite  failure  of  issue.  The  doctrine  of  the 
books  seems  to  be  that  whenever  it  appears  in  the  instrument 
creating  the  estate  that  it  was  intended  that  the  issue  of  the 
first  taker  should  take  by  inheritance  in  a  direct  line,  and  in 
a  regular  order  and  course  of  descent,  so  long  as  his  posterity 
should  endure,  and  an  estate  in  fee  or  in  tail  is  given  in  re- 
mainder, upon  an  indefinite  failure  of  issue,  then  the  estate 
first  created  will  be  construed  to  be  an  estate-tail:  Hxixford  v. 
Miligan,  50  Ind.  542;  King  v.  Jffeo,  56  Id.  1;  THpton  v.  La  RosBj 
27  Id.  484;  Shimer  v.  Mann,  99  Id.  190;  50  Am.  Rep.  82; 
Eichelberger  v.*  BamitZj  9  Watts,  447;  Potta^s  Appeal^  30  Pa.  St. 
168;  1  Leading  Cases  on  Real  Property,  98. 

But  it  is  well  settled,  on  the  other  hand,  that  if  it  appears 
from  the  deed  that  the  limitation  over  was  not  postponed 
until  an  indefinite  failure  of  issue,  but  on  failure  of  children 
only,  or  on  failure  of  issue  within  a  given  time,  the  estate  will 
not  belong  to  the  class  known  as  estates-tail:  Hill  v.  HUlj  74 
Pa.  St.  173;  15  Am.  Rep.  545;  Nightingale  v.  Burrelij  15  Pick, 
104;  Allender  v.  Suamnj  33  Md.  11;  3  Am.  Rep.  171. 

The  deed  under  consideration  created  in  Rebecca  E.  Bowen 
an  estate  in  fee,  which  was  determinable,  however,  upon  the 
contingency  that  she  should  die  leaving  no  child  or  children. 
There  is  nothing  in  the  deed  indicative  of  an  intention  to  limit 
or  restrain  the  grantee  in  the  disposition  of  the  estate,  in  the 
event  she  should  leave  surviving  her  a  child  or  children.  It 
left  the  estate  to  be  transmitted  to  the  child  or  children  of 
the  grantee,  if  any  should  survive,  or  to  be  disposed  of  by  her 
in  such  other  manner  as  she  might  determine,  the  only  lim- 
itation or  condition  being  that  she  leave  surviving  a  child  or 
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children.  In  this  respect  the  deed  lacks  an  essential  element 
in  the  creation  of  an  estate-tail.  Moreoyer,  it  will  be  observed 
that  according  to  the  condition  in  the  deed,  if  the  grantee 
died  without  leaving  a  child  or  children,  it  is  of  no  conse- 
quence that  she  may  have  had  children,  through  whom  she 
may  have  left  grandchildren  or  other  lineal  descendants. 
The  whole  estate  was  granted  to  her  in  fee,  but  it  was  made 
to  determine,  by  a  limitation  over  in  fee,  upon  the  contingency 
of  her  death  without  leaving  a  child  or  children.  Upon  the 
happening  of  that  event,  whether  soon  or  late,  the  land, 
or  in  case  that  had  meanwhile  been  sold  or  otherwise  dis- 
posed of,  then  the  proceeds  realised,  were  to  vest  in  such  per- 
sons, if  any  there  could  be,  as  might  at  that  time  occupy  the 
relation  of  *'  lawfhl  heirs ''  to  the  grantor. 

The  foregoing  considerations  confirm  our  conclusion  that  the 
estate  created  in  Rebecca  E.  Bowen  was  not  one  which,  at  the 
common  law,  would  have  been  adjudged  an  estate-tail.  Of 
the  estate  created  by  the  deed  to  Rebecca  E.  Bowen,  we  may 
say,  primarily,  it  was  a  fee-simple,  and  notwithstanding  the 
condition  subsequently  written  in  the  deed,  the  estate  was  lia- 
ble to  become  absolute,  and  continue  perpetually  in  the  first 
taker,  her  heirs  and  assigns:  1  Washburn  on  Real  Property, 
61,  62.  This  created  in  her  a  fee-simple  conditional,  or  a  fee 
of  a  determinable  or  conditional  character:  Smith  v.  Hunter^ 
23  Ind.  580;  Clark  v.  Barton,  51  Id.  165;  Oreer  v.  Fibon,  108 
Id.  322;  Tiedeman  on  Real  Property,  sec.  26;  Oray's  Rule 
against  Perpetuities,  sec.  14. 

It  was  necessary  that  two  contingendes  should  arise  or 
exist  concurrently  in  order  that  the  estate  created  might  be 
defeated.  One  was,  that  the  grantee  of  the  precedent  estete 
should  die  without  leaving  a  child  or  children  surviving.  The 
other  was,  that  the  grantor,  prior  to  that  event,  should  have 
died  leaving  lawful  heirs  competent  to  toke  the  estate  limited 
over:  Hennessy  v.  Pattersonj  85  N.  Y.  91. 

The  land  was  conveyed  in  fee  to  the  first  toker,  and  it  re- 
mained uncertain  until  her  death  whether  the  estate  conveyed 
would  be  .defeated  by  the  condition  in  the  deed,  or  become  ab- 
solute, and  it  could  not  be  known  until  the  death  of  the  gran- 
tor who  would  teke  as  his  lawful  heirs.  Since  it  was  doubtful 
whether  either  of  these  contingencies  would  happen,  the  grant 
I  created  a  fee  in  the  grantee,  and  there  remained  in  the  grantor 
no  future  estate  in  reversion,  but  only  what  is  called  a  naked 
possibility  of  reverter:  Tiedeman  on  Real  Property,  sec.  385. 
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In  no  event  was  the  estate  to  revert  to  the  grantor  or  his 
heirs,  bo  as  to  give  them  a  right  of  reentry  as  for  a  condition 
broken.  The  estate  was  to  be  carried  over  to  the  grantor's 
lawful  heirs  by  the  force  and  effect  of  the  deed.  The  first 
taker's  estate  was  therefore  not  an  estate  upon  condition;  but 
it  was  a  conditional  or  determinable  fee  with  a  conditional 
limitation  over.  The  essential  difference  between  an  estate 
upon  condition  and  an  estate  in  fee,  which  determines  upon 
the  happening  of  some  future  uncertain,  but  possible,  event, 
with  a  limitation  over,  conditioned  upon  the  happening  of  the 
event,  is,  that  in  the  latter  case,  upon  the  happening  of  the 
event,  the  estate  either  reverts  to  the  grantor,  or  is  carried  by 
force  of  the  deed  to  the  person  to  whom  it  was  granted;  while 
in  the  former,  the  grantor  must  have,  either  expressly  or  by 
necessary  implication,  reserved  to  himself  ch:  his  heirs  a  right 
of  entry,  upon  breach  of  the  condition,  re-entry  being  neces* 
sary  to  revest  the  estate:  Attomey^Oeneral  v.  Merrimack  MJg* 
Co.,  14  Gray,  686. 

^' A  conditional  limitation  is  an  estate  limited  to  take  effect 
after  the  determination  of  an  estate,  which,  in  the  absence  of 
a  limitation  over,  would  have  been  an  estate  upon  condition. 
Strictly  speaking,  a  conditional  limitation  cannot  be  limited 
after  an  estate  upon  limitation":  Tiedemanon  Real  Property, 
sec.  281,  note;  2  Washburn  on  Real  Property,  .662;  BraUU 
Square  Church  v.  Grantj  3  Gray,  142;  63  Aul  Dec.  726;  MiUer  v. 
Levi,  44  N.  Y.  489;  Chapin  v.  JiarrM,  8  AUen>  694;  1  Leading 
Cases  on  Real  Property,  186.  Concerning  estates  upon  condi- 
tions subsequent,  see  Cross  v.  Carson^  ft  Blackfl  138;  the  same 
case,  with  valuable  note,  44  Am.  Dec.  769. 

Conditional  limitations  were  not  recognized  by  the  common 
law  as  estates  capable  of  being  created  by  the  same  deed,  with 
a  prior  estate  or  limitation.  They  eould  only  be  created  so  as 
to  become  valid  and  effectual  under  the  statutes  of  uses  and 
trusts,  as  shifting  uses  or  executory  devises:  Tiedeman  on 
Real  Property,  sees.  281,  418. 

The  second  conclusion  at  which  we  have  arrived  is,  that  the 
limitation  over  to  the  "  lawful  heirs "  of  the  grantor  in  tho 
deed  in  question,  whether  considered  as  a  conditional  limita- 
tion  or  as  a  contingent  remainder,  is  void.  It  cannot  take 
effect  for  several  reasons,  some  of  which  we  proceed  to  state. 
Prior  to  the  conveyance  through  which  all  the  parties  to  this 
controversy  claim  title,  the  estate  conveyed  to  Rebecca  E. 
Bowen,  as  well  as  the  remainder  or  continsent  estate  limited 
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over,  formed  one  united  estate  in  John  Bowen,  Sen.  The 
entire  estate  was  disposed  of  by  the  deed,  there  being  no  re- 
version to  the  grantor.  As  we  have  seen,  the  estate  created 
in  the  first  taker  was  not  an  estate  upon  condition,  with  a 
right  of  re-entry  reserved  to  the  grantor  or  his  heirs,  but  a  do- 
terminable  or  conditional  fee,  with  a  conditional  limitation 
or  remainder  over.  There  was,  therefore,  no  revision  to  the 
grantor  or  right  of  entry  in  his  heirs.  They  cannot  and  do 
not  claim  as  reversioners  by  inheritance  from  their  ancestor, 
but  through  his  deed  as  remaindermen,  or  as  the  owners  of 
an  estate  created  by  a  conditional  limitation.  They  claim  to 
derive  their  title  through  the  same  instrument  as  that  through 
which  the  heirs  of  Rebecca  E.  Bowen  claim:  Williams  on  Real 
Property,  250. 

It  must  follow,  therefore,  if  there  was  no  estate  left  in  the 
grantor  after  the  creation  of  the  precedent  estate  vested  in 
the  first  taker,  he  could  create  no  remainder,  as  a  remainder 
can  only  be  created  out  of  the  estate  left  in  the  grantor  after 
the  creation  of  the  particular  estate.  After  the  conveyance 
of  an  estate  in  fee,  whether  the  fee  be  base,  determinable,  or 
conditional,  there  is  nothing  in  the  nature  of  an  estate  in  the 
grantor  out  of  which  to  create  a  remainder.  It  has,  therefore, 
been  laid  down  as  one  of  the  fundamental  rules  in  respect  to 
the  disposition  of  real  estate,  that  a  remainder  cannot  be 
limited  to  take  effeet  after  a  fee;  or  in  other  words,  ''where 
there  is  no  reversion  there  can  be  no  remainder*':  Tiedeman 
on  Real  Property,  sec.  898,  and  cases  cited  in  note;  Huxford 
V.  MiUigan^  mpra. 

This  rule  has  always  been  held  inflexible  in  cases  of  estates 
created  by  an  ordinary  deed,  and  is  applied  to  estates  limited 
over,  whether  they  be  contingent  remainders  or  conditional 
limitations:  Gray  on  Restraints  on  Alienation,  sec.  22,  and 
note. 

Its  force  has  been  in  no  wise  impaired  or  modified  by  section 
2960,  Revised  Statutes  of  1881,  which  has  reference  solely  to 
the  contingency  upon  which  the  remainder  over  shall  take 
effect,  and  not  to  the  quantity  or  duration  of  the  precedent 
estate.  It  simply  changes  the  common-law  rule  so  as  to  allow 
the  remainder  over  to  abridge  the  precedent  estate.  The  only 
modification  of  the  rule  in  this  state,  in  respect  to  the  power 
to  limit  one  fee  upon  another,  results  from  the  enactment  of 
section  2962,  which,  among  other  things,  declares  that  ''a 
eootingent  remainder  in  fee  may  be  created  on  a  prior  re- 
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mainder  in  fee,  to  take  effect  in  the  event  that  the  person  or 
persons  to  whom  the  first  remainder  is  limited  shall  die  under 
the  age  of  twenty-one  years,  or  npon  any  other  contingency  by 
which  the  estate  of  such  person  or  persons  may  be  determined 
before  they  attain  their  full  age."  The  estate  limited  over  in 
the  deed  involved  in  the  present  case  does  not  come  within 
the  permission  of  the  above  statute.  The  first  estate  was  a 
fee,  and  the  limitation  over  was  to  take  effect  at  an  indefinite 
period,  depending  upon  the  event  of  the  death  of  the  first 
taker  at  an  undefined  age. 

The  distinction  between  estates  in  remainder,  such  as  might 
be  created  by  deed  at  common  law,  and  executory  interests, 
such  as  could  only  be  created  by  executory  devises  in  wills, 
or  by  conveyances  to  uses  by  creating  shifting  and  springing 
uses  in  deeds,  is  not  to  be  lost  sight  of.  Estates  of  the  latter 
description  arise  when  their  time  comes,  of  their  own  inherent 
strength,  and  when  properly  created  do  not  depend  for  protec- 
tion on  any  prior  estate:  Brattle  Square  Church  v.  OrarU^  9upra; 
Smith  V.  Hance^  11  N.  J.  Eq.  244;  1  Leading  Cases  on  Real 
Property,  151,  189;  Williams  on  Real  Property,  265,  283. 

Except  as  authorized  by  the  statute  last  above  referred  to, 
within  the  rule  against  perpetuities,  an  estate  in  fee  cannot 
be  limited  upon  an  estate  in  fee  by  an  ordinary  deed  of  con- 
veyance, whether  the  limitation  over  be  in  the  nature  of  a 
conditional  limitation  or  a  contingent  remainder  or  use.  The 
creation  of  estates  of  that  character  requires  a  resort  to 
other  methods,  concerning  which  nothing  further  need  be 
said  here. 

The  rule  that  a  remainder  in  fee  cannot  be  limited  to  take 
effect  after  an  estate  in  fee  is  especially  applicable  in  case  the 
grantee  of  the  precedent  estate  has,  as  is  the  fact  in  the  present 
case,  a  general  power  of  disposition,  thereby  leaving  the  limi- 
tation over  to  operate  only  upon  what  is  left  at  the  death  of 
the  first  tak^-r.  In  such  a  case,  the  limitation  over  cannot  take 
effect  either  as  a  rt.'mainder  or  as  an  »ixecutory  interest:  Tiede- 
man  on  Real  Property,  sec.  398,  and  note. 

The  limitation  over  is  void  for  another  reason.  The  contin- 
gency upon  which  the  conditional  limitation  was  to  take  effect 
was  liable  to  happen  at  any  momt^nt  after  the  execution  of  the 
deed.  The  grantor  having  granted  the  whole  estate  in  fee  to 
the  first  taker,  without  reserving  any  estate  to  himself  or  to 
any  other  person,  it  was  necessary  that  there  should  have 
bet^n  some  certain  person  in  being  in  whom  the  contingent  or 
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conditional  estate  limited  over  oould  vest  immediately  upon 
the  happening  of  the  contingency  which  terminated  the  preoe- 
dent  estate:  Sharawood's  Bla.  Com.,  b.  2,  pp.  166,  169,  and 
note. 

The  limitation  over  was  to  the  "lawful  heirs''  of  Joseph 
Bowen,  the  grantor,  who  was  then  in  life.  As  no  one  can  be 
heir  to  the  living,  it  follows  that  there  was  no  person  in  being 
competent  to  take  the  estate  limited  over:  Moore  v.  Littelj  41 
N.  Y.  66;  Window  v.  Window,  52  Ind.  8;  Lyles  v.  Le9eher,  108 
Id.  382. 

Whether  a  limitation  is  valid  or  not  is  to  be  determined  by 
the  deed  alone,  and  not  by  what  might  have  happened,  nor  by 
what  actually  did  happen.  When  the  existing  state  of  things 
at  the  time  of  its  execution  is  disclosed,  the  deed  must  be  left 
to  speak  for  itself:  Bailey  v.  Sanger^  108  Ind.  264. 

It  cannot  be  inferred  that  the  expression  *4awful  heirs," 
as  employed  in  the  deed,  was  intended  as  the  equivalent  of 
children.  The  situation  of  the  parties  and  circumstances  tend 
to  rebut  such  an  inference. 

The  limitation  over  being  void,  the  estate  of  the  first  taker 
continues  unimpaired:  Leonard  v.  Burry  18  N.  Y.  96.  The  rule 
applicable  to  such  cases  is,  that  a  conveyance  in  fee,  which  by 
a  subsequent  condition  is  subject  to  an  executory  interest  or 
limitation,  which  is  void  by  reason  of  remoteness  or  on  account 
of -its  being  impossible  or  repugnant,  creates  an  estate  in  the 
first  taker  which  becomes  vested  as  a  fee-simple  absolute: 
Brattle  Square  Church  v.  Oranty  supra;  Locke  v.  Barbour j  62 
Ind.  577;  Oray's  Rule  against  Perpetuities,  sec.  250. 

Another  and  an  independent  reason  why  the  limitation  over 
is  void  and  of  no  effect  is,  that  the  deed  confers  upon  the  taker 
of  the  precedent  estate  a  general  and  unlimited  power  of  dis- 
position. This  feature  of  the  case  need  not  be  enlarged  upon. 
As  has  been  remarked,  the  deed  created  primarily  an  estate  in 
fee  in  the  grantee,  subject  to  a  condition,  however,  that  upon 
the  happening  of  a  certain  contingency  the  land,  "  or  its  pro- 
ceeds that  may  be  realized  by  sale  or  otherwise,  are  to  fall 
back,"  etc.  By  necessary  implication  this  conferred  the  power 
upon,  and  recognized  the  right  of,  the  grantee,  on  arriving  at 
the  age  of  twenty-one  years,  to  dispose  of  the  land.  After 
conferring  an  unrestricted  power  of  sale,  the  attempt  to  hold, 
on  to  or  control  the  proceeds  realized  was  futile.  Whatever 
the  intention  of  the  grantor  may  have  been,  the  power  of  dis* 
position  was  fatal  to  the  limitation  over,  the  rule  in  such  cases 
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being  that  an  absolute  power  of  sale  in  the  first  taker  renders 
a  subsequent  limitation  over  repugnant  and  void:  Oifford  v. 
ChoaU,  100  Mass.  843;  Hale  v.  Marshy  100  Id.  468;  Bamadell  v. 
Ramsdell,  21  Me.  288;  Jones  v.  Baeon^  68  Id.  84;  28  Am.  Rep.-1; 
Van  Oorder  v.  Smithj  99  Ind.  404. 

This  subject  was  exhaustively  considered,  and  the  author- 
ities collected,  in  Van  Home  v.  Campbell^  100  N.  Y.  287;  63 
Am.  Rep.  166. 

The  power  in  the  deed  under  consideration  being  general, 
coupled  with  an  ill-defined  and  ambiguous  interest  in  fee,  the 
effect  of  the  power  is  to  raise  the  estate  of  the  first  taker,  and 
define  it  as  a  fee-simple  absolute.  Where  the  estate  of  the 
first  taker  is  certain  and  particularily  defined,  or  where 
the  power  is  limited  and  special,  the  power  will  not  enlarge 
the  estate  as  against  a  valid  limitation  over.  Some  rules  must, 
however,  be  framed  by  which  to  arrive  at  the  uncertain  and 
ambiguously  expressed  intention  of  parties,  and  as  absolute 
power  of  disposition  and  absolute  ownership  must,  in  the 
nature  of  things,  be  inseparably  connected,  the  law  declares 
that  he  to  whom  the  one  is  given  acquires  the  other  by  irre- 
sistible implication,  unless  the  contrary  elearly  appears  by 
the  terms  of  the  deed:  Van  Oorder  v.  SmUh^  ewpra^  and  cases 
cited. 

John  V.  Bradhuryj  97  Ind.  263,  was  decided  upon  the  £EUJts 
peculiar  to  that  case,  and  contains  nothing  opposed  to  the  con- 
elusion  arrived  at  here. 

It  follows  from  the  conclusions  thus  reached  that  the  de- 
murrer to  the  complaint  should  have  been  sustained. 

The  judgment  is  therefore  reversed,  with  costs. 


E8TATB9>TAiL — Tksir  GiNnuxr  Natub%  tbb  Wobos  ov  Ldocixiov 
NacnaAKT  to  Cbbats  Thbi»  dt  What  Statu  Text  hat  bi  Cbbatid^ 
AMD  HOW  Barbsdw  —  Tkokr  Qmeral  Naimre,  —  Eotatefl-tail  are  nid  to  have 
derived  their  existence  by  yirtue  of  the  statute  de  dom$f  A.  D.  12S5,  13  Edw. 
I.,  the  limitation  being  to  some  particolar  heir  or  class  of  issne  of  the  grantee 
instead  of  to  the  general  heirs.  Under  the  above  statate^  the  power  to  alien 
lands  was  eat  oft,  and  it  also  had  the  farther  effect  by  the  entailments  thereby 
created  to  ereate  pecyetoities.  These  estates  were  estates  of  inheritance, 
and  were  divided  into  tenant  in  tail  general  or  special,  the  former  being  an 
estate  limited  to  the  heirs  of  a  man's  body,  the  latter  being  where  the  limita- 
tion was  to  certain  h^bs  of  tin  doneeVi  body,  as  the  heirs  of  his  body  begotten 
of  a  certain  wife.  There  were  alsaestatas-tail  male  and  estates-tail  female^  the 
limitation  in  the  first  being  to  th^  mala  heirs,  and  in  the  second  to  the  female 
heirs,  of  the  donee's  body:  Willard  on  Real  Bstate  and  Conveyances,  2d  ed., 
53;  Boone  on  Real  Property,  sees.  2i,  25;  1  Waahbom  on  Real  Property, 
5th  ed.,  97  et  seq.;  4  Kent's  Com.,  12th  ed.,  11  et  seq.;  Price  v.  Taifior^  SS 
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Pa.  St.  05;  70  Am.  Dee.  105;  JeweU  t.  Warner^  35  N.  H.  17G;  Pterson  ▼. 
Lane^  60  Iowa»  60;  2  Bla.  Com.  112.  Another  estate  which  k  dasBed  by 
Blackntone  aa  among  freeholds,  not  of  inheritanoe,  is  known  tm  **  tenant  in 
tail  after  possibility  of  issne  extinct.  This  happens  where  one  is  tenant  in 
special  tail,  and  a  person  from  whose  body  the  issue  was  to  spring  dies  with- 
out issne,  or  haying  left  issne  that  issne  becomes  extinct;  in  either  of  these 
eases  the  surviving  tenant  in  special  tail  becomes  tenant  in  tail  after  possi* 
bility  of  issne  extinct*':  2  Bla.  Oom.  124.  An  estate-tail  neoessarily  cannot 
extend  to  personalty;  an  ownership  affecting  chattels  is  not  within  the  pur- 
view of  the  statute  de  doma:  1  Washburn  on  Real  Property,  5th  ed.,  100; 
AU>ee  ▼.  Carpenter^  12  Oush.  382;  and  where  terms  of  a  bequest  of  personalty 
are  such  as  would  in  a  dovise  of  land  create  an  estate-tail,  it  operates  as  an 
absolute  gift  of  the  personalty,  ao  that  a  bequest  over  on  the  failure  of  issue 
of  the  first  taker  is  void:  CUtfekmd  v.  fftuena,  14  N.  J.  Gh.  101;  78  Am. 
Dec.  00. 

Wards  qf  lamUaMon  Nteemmry  to  CrtaU  Eataie94aU, —  IX  will  be  observed 
that  the  estate  is  one  of  inheritance,  so  that  it  would  follow  that  words  of 
inheritance  should  be  used  to  create  the  fee,  — that  is,  the  word  "heirs," 
in  addition  to  words  of  procreation,  are  necessary,  the  usual  word  for  this 
purpose  being  ''body";  and  no  grant  will  create  in  the  donee  a  fee-tail,  if 
either  words  of  inheritance  or  procreation  are  wanting;  but  the  law  in  rela* 
tion  to  estates-tail  created  under  a  will  is  not  so  strict,  and  it  has  been 
held  that  other  equivalent  expressions  will  answer  in  such  case:  2  Bla.  Com. 
115;  Boone  on  Real  Property,  sec.  26;  Tiedeman  on  Eeal  Property,  ed.  1884, 
see.  46;  Adasm  v.  Bon,  80  N.  J.  L.  605;  82  Am.  Dec.  237;  Fahrney  ▼.  Hoi^ 
singer,  65  Pk.  St.  388;  mghUngale  v.  Burreti,  15  Pick.  104.  "When  the  >^ 
limitation  is  to  take  efifect^  not  on  «n  indefinite  ^ilure  of  issue  of  the  prior  ^ 
taker,  but  on  a  failure  of  duldren  only,  or  a  failure  of  issue  within  a  given 
time^  then  the  limitation  over  will  not  raise  an  estate-tail,  by  implication,  in 
the  prior  taker  **:  Smith  on  Sxecutory  Instruments,  301,  cited  in  MiU  v.  Hill, 
74  Pa.  St  173, 15  Am.  Rdp.  545,  where  it  was  held  that  a  devise  to  S.,  and 
in  case  of  her  death  "  leaving  no  issue  or  child,"  then  over,  did  not  create  an 
estate-taiL  In  PrioeY.  Taylor,  28  Pa.  St  05,  70  Am.  Dec  105,  it  was  de- 
cided that  a  fee  is  converted  by  implication  into  an  entail  by  a  limitation 
over  on  the  indefinite  ^ilure  of  issue^  but  if  instead  the  limitation  over  be 
on  default  of  issue  at  the  death  of  the  first  taker,  no  such  implication  arises, 
and  the  limitation  over  merely  reduces  the  fee  to  a  conditional  one,  though 
where  lands  are  devised  to  a  person  and  his  children,  and  he  has  no  child  at 
the  time  of  the  devise,  an  estate-tail  vests  in  the  parent:  Comtey  v.  Davis, 
46  Pa.  St  45;  84  Am.  Dec  510.  So  an  estate-tail  passes  by  a.  devise  of  land 
to  be  equally  divided  among  three  persons,  with  a  subsequent  provision  that 
in  case  one  of  them  shall  die  without  lawful  issue,  the  property  ^ven  to  him 
shall  descend  to  the  testator's  heirs  in  fee:  Ha/yward  v.  Howe,  12  Gray,  49; 
71  Am.  Dec  734^  And  a  devise  to  one  and  her  heirs  forever,  "except  she 
should  die  without  an  heir  bom  of  her  own  body,"  then  to  B^  creates  an. 
estate-tail,  with  a  remainder  over:  Boach  v.  Magriin,  1  Harr.  548;  28  Am.  Dec 
746.  So  a  limitation  in  a  will  to  one  for  life,  with  a  power  of  appointment 
in  favor  of  the  issue  of  his  body,  and  in  default  of  such  appointment  tq  such 
issue,  and  if  he  died  leaving  no  issue  of  his  body,  then  over,  creates  an  estate- 
tail  in  the  first  taker:  Kay  v.  ScaUs,  Zl  Pa.  St  31;  78  Am.  Dec  390.  So  s 
grant  of  real  property  to  a  married  woman  for  life,  and  thereafter  to  the 
heiis  of  her  body,  and  to  them  and  their  heirs  and  assigns  forever,  creates  is 
her  an  estate  in  fee-tail,  descendible  to  her  eldest  son:  HUemoM  v.  BouslaatgK 


430  OuTLAND  V,  BowEN.  [Indiana. 

13  Pa.  St  344;  63  Am.  Dec  474.  And  a  grant  to  N.  dnring  his  nataral  life, 
then  to  his  eldeet  male  heir,  and  after  hia  decease  "to  said  male  heirs  and 
assigns  forever,**  creates  an  estate  for  life  in  N.;  and  where,  at  the  time  ol 
the  testator's  death,  he  had  no  children,  bat  snbseqnently  had  several,  but 
died  leaving  only  his  third  son  surviving  him,  it  was  decided  that  such  son 
took  an  estate  in  tail  male:  Canedy  v.  ITasUns,  13  Met.  389;  46  Am.  Dec.  739. 
But  in  Georgia  an  estate-tail  is  not  created  by  a  beqnest  to  a  woman  and 
the  children  of  her  body:  ffoyle  v.  Jones,  35  Ga.  40;  89  Am.  Deo.  273. 

In  What  BtaUa  They  may  he  Creaied,  —  Estates-tail  were  in  force  in  this 
country  up  to  the  time  of  our  severance  from  the  mother  country,  having  come 
in  with  other  existing  laws  known  as  English  jurisprudence:  4  Kent*8  Com., 
12th  ed.,  14.  The  existence  of  such  estates  has  been,  however,  absolutely 
abolished  in  many  states,  being  determined  by  statute  to  be  estates  in  fee- 
simple  absolute.  Without  expressly  noting  those  states,  it  will  be  proper  to 
note  that  no  statutes  exists  so  far  as  we  are  able  to  discover,  in  Idaho,  Iowa, 
Kansas,  Montana,  Nebraska,  New  Hampshire,  Nevada,  Oregon,  South  Caro- 
lina, Texas,  Washington,  and  Wyoming.  Whether  or  not  the  common  law 
exists  in  those  states  must  be  determiined  by  the  adjudicated  cases.  In  Pienon 
V.  Lanff  60  Iowa,  60^  the  law  in  that  state  is  fully  considered,  and  the  court 
there  declares  that  the  statute  de  dorda  does  not  exist  as  a  part  of  its  common 
law.  The  grant  was  made  to  P.  and  "  the  heirs  of  her  body  begotten  by  her 
present  husband,"  naming  him.  "  This  grants"  say  the  court,  "  creates  what 
was  known  at  common  law  as  a  conditional  fee,  and  after  the  statute  de  donU 
as  a  fee-tail  special,  of  which  Blackstone  gives  the  following  illustration:  'As 
when  lands  and  tenements  are  given  to  a  man,  and  the  heirs  of  his  body  on  M. 
—  his  now  wife — to  be  begotten, ' — which  illustration  contains  every  condition 
of  the  grant  now  under  consideration:  2  Bla.  Com.  114.  A  fee  of  this  kind 
was  called  a  conditional  fee,  because  if  the  grantee  died  without  leaving  the 
specified  heirs,  the  land  reverted  to  the  donor.  As  soon,  however,  aa  the 
specified  heirs  were  bom,  the  estate  became  absolute,  and  the  grantee  could 
alienate  it  If,  however,  he  died  without  having  alienated  the  estate,  it 
descended  to  the  specified  heirs  only  to  the  exclusion  of  all  others.  .... 
Under  this  statute  {de  donis)  it  was  held  that  the  donor  was  invested  with  the 
ultimate  fee-simple  of  the  land  expectant  on  the  failure  of  issue,  and  the 
grantee  became  tenant  in  fee-tail  without  the  power  of  alienation  upon 
tho  birth  of  specified  heirs  who  inherited  the  estate:  2  Bla.  Com.  110-113." 
The  court  then  reviews  the  statutes  of  Michigan  and  Wisconsin  in  force  on 
this  point  when  Iowa  was  a  part,  respectively,  of  those  territories,  also  the 
subsequent  legislation  relative  to  the  repeal  of  certain  acts  in  those  ter- 
ritories, and  adds:  "  We  do  not  deem  it  necessary  to  determine  the  effect  of 
the  repealing  act  of  July  30,  1840.  The  principles  of  the  common  law  have 
been  adopted  in  this  country  only  so  far  as  applicable  to  the  habits  and  con- 
dition of  our  society,  and  in  hannony  with  the  genius,  spirit,  and  object  of 
our  institutions:  Boger  v.  Sweet,  8  Scam.  121;  Van  Nem  v.  Packard,  2  Pet. 
137;  Chrmg  v.  Emery,  16  Pick.  107;  Lindsley  v.  OoaU,  I  Ohio^  243;  Commom- 
weaUh  V.  Knowltan,  2  Mass.  534;  Wagner  v.  BUaeO,  8  Iowa,  896.  The  direct 
object  of  the  statute  de  donU  was  to  place  restraints  upon  alienation  and 
create  perpetuities  for  the  purpose  of  maintaining  a  landed  aristocracy.  Such 

purpose  is  entirely  foreign  to  the  genius  and  policy  of  our  institutions 

We  feel  constrained  to  hold  that  the  statute  de  dome  is  not '  applicable  to  the 
habits  and  conditions  of  our  society,'  nor  in  harmony  with  the  genius,  spirit, 
and  object  of  our  institutions,  and  hence  that  it  is  not  in  force  as  a  part  of 
the  common  law  of  this  state."    So  in  Oregon  sooh  estates  are  impliedly 
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Ebolished,  since  the  statute  there  evidently  confers  the  poiwer  of  alienation, 
and  also  the  power  "  to  substitute  a  deed  signed  and  witnessed  for  all  com- 
mon-law coDTcyances  whatsoever":  Rowland  v.  Warren,  10  Or.  129.  The 
court  in  that  case  construes  the  statute  de  donis  as  converting  the  f oe-simpU 
conditional  into  a  fee-tail  by  taking  away  the  tenant's  power  of  alienation. 
Substantially  the  same  ruling  obtains  in  New  Hampshire,  where  it  is  hold 
that,  by  implication,  the  statute  of  1789  relating  to  devises  and  descents  re- 
peals tiie  statute  de  donis,  the  alignment  being  that  "if  our  statutes  have 
overturned  the  two  great  objects  of  the  statute  de  donia  to  secure  to  the  eldest 
•ons  in  succession  of  the  grantee  an  inalienable  interest  in  the  property,  and 
to  the  grantor  and  his  heirs  the  reversion  on  failure  of  the  heirs  of  the  body 
of  the  grantee,  we  may  regard  the  statute  as  repealed,  and  with  it  all  the 
doctrines  of  the  English  law  on  the  subject  of  estates-tail  **:  Jewell  v.  War- 
ner,  85  N.  H.  176;  and  the  court  concludes,  after  exhaustively  reviewing  the 
law,  as  foUows:  "Not  one  object  of  the  statute  de  dome  remained,  no  charaa« 
teristio  of  an  estate-tail  continued  to  exist,  and  no  other  conclusion  can  be 
drawn  than  that  the  statute  de  donis  was  impliedly  repealed  and  e8tate8-ta& 
finally  abolished  "  in  that  state  after  the  passage  of  the  act  above  referred  to\ 
Id.  18a. 

In  some  of  the  states  the  effoct  of  such  provision  as  would,  at  the  common 
law,  amount  to  an  estate-tail  creates  in  the  donee  a  life  estate;  there  passes^ 
however,  at  his  death,  to  the  one  to  whom  it  would  pass  at  common  law,  an 
estate  in  fee-simple  absolute:  See  Statutes  of  Arkansas,  Colorado,  lUinoiB, 
Missouri,  and  Vermont.  It  has  been  held  that  a  quitclaim  deed  from  a  oon% 
tingent  remainderman  to  a  tenant  in  tail  iu  possession  enlarges  the  latter's 
estate  to  fee-simple:  8mUh  v.  PendeO,  19  Gonn.  107;  48  Am.  Bee.  146;  and 
under  the  rule  of  interpretation  that  favors  heirs  in  doubtful  cases,  the  Penn- 
sylvania courts  indine  in  favor  of  an  estate-tail  where  it  descends  to  aU  the 
children  equally,  as  such  case  would  be  in  exact  accordance  with  the  laws  of 
lineal  descent  in  that  state:  Prke  v.  TViyfor,  28  Fa.  St  96;  70  Am.  Bee.  105; 
but  it  was  held  in  the  same  case  that  the  statute  de  donis  was  repealed  in  that 
state  by  the  act  of  1855,  the  purpose  of  which  was  to  convert  words  of  entail- 
ment in  estates  thereafter  created  into  words  of  general  inheritance  in  fee; 
and  in  the  later  case  of  fay  v.  SecOeSf  87  FtL  St  81,  78  Am.  Bea  899,  it  was 
also  decided  that  an  estate  in  fee-tail  was,  by  the  act  of  1855,  converted  into 
an  estate  in  fee-simple.  So  in  Kentucky,  words  which  would  under  a  devise 
to  a  woman  create  in  her  an  estate-tail  at  the  common  law,  only  confers  on 
her  an  estate  for  life:  CarrY,  .fltetO;  16  B.  Mon.  809;  68  Am.  Dec.  648.  And 
in  Rhode  Island,  a  statute  limiting  an  estate-tail  to  "  children  of  the  fink 
devisee"  is  not  construed  to  limit  the  estate  to  the  children  of  the  first  devi« 
see  in  tail:  Lippiii  v.  HusUn,  8  R.  L  415;  94  Am.  Deo.  115.  In  Omdqfy. 
Twrmtm,  2  Leigh,  200,  21  Am.  B^  608,  it  is  said  that  all  estates-tail  were 
docked  by  the  act  of  1776;  and  that  also  an  alienation  in  fee  by  a  tenant  in 
tail  executed  with  general  warranty  in  1769,  the  tenant  dying  in  1816,  con- 
veys to  the  alienee  a  fee-simple  by  reason  of  the  acts  of  1769  and  1785  abol- 
ing  estates-tail:  Id. 

How  Barred,  —  A  means  of  alienation  was,  subsequent  to  the  statute  de 
doniSf  provided  in  England  by  other  statutes,  and  an  estate  might  be  alien- 
ated 1^  fines  and  common  recoveries.  However,  it  is  not  believed  that  these 
modes  now  exist  in  any  of  the  states:  1  Washburn  on  Real  Property,  83,  84^ 
97,  98;  Tiedenum  on  Real  Property,  ed.  1884,  sees.  45,  49,  52;  Williams  on 
Real  Property,  45  etseq.;  2Bla.  Com.  119;  JRiehmondy.  Z^^ppjncot^  29  N.  J.  L. 
44.    The  estate,  if  it  exists,  may  be  conveyed  in  Massachusetts,  Rhode 
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labad,  Pennsylvaniay  Maryland,  and  Delaware,  for  which  aee  ttatatas  of 
thoee  stateo;  aee  also  DewiU  ▼.  Eldrtd,  4  Watte  ft  S.  414;  Taylor  t.  Tcqfhr 
63  FtL  St  481;  3  Am.  Rep.  665;  Le^le  ▼.  SdwanU,  7  Serg.  ft  R.  322. 

BBraTBHTAXL  ABB  FoBBiPimr  Df  KmruoKT,  and  eetates  which  at  for- 
mer timee  wonld  haye  been  deemed  estatee-tail  are  now  held  to  be  eetatee 
in  fee-eimple;  and  under  a  deed  worded  thna,  "I,  John  W.,  have  bargained 
and  sold  and  do  tranafer  and  oonyey  to  Jane  W.  (wife  of  Isaao  W.),  and  to 
the  heirs  of  her  body  by  the  aaid  Isaao  W.,  a  certain  tract  of  had,  •  •  •  •  to 
have  and  to  hold  the  eame  to  aaid  Jane  W.  and  tiie  heirs  of  her  body  by  the 
aaid  Isaac  W.,**  it  waa  held  that  the  children  of  Jane  and  Isaac  W.  were  as 
certainly  identified  as  if  they  had  been  named,  and  that  they  took  by  the 
conveyanoe  a  preaent  interest  with  their  mother:  Bratm  v.  Ek^,  83  Ky.  440l 

Ik  PnrHSTLVAHU,  uhdbb  a  Dsrm  warded  **nnto  said  sister  and  at  her 
death  to  her  child,  diildren,  or  other  lineal  descendants,"  it  was  held  thai 
the  words  ''other  lineal  descendants"  so  qnalify  the  previons  words  ''child, 
children,"  as  to  make  them  words  of  limitation,  and  not  of  purchase^  and  the 
estate  of  first  taker  is  an  estate-tail:  Maaom  v.  Anumm,  117  Fa.  St  127. 


LouisviLLB,  New  Albany,  and  Ghioaqo  Railway 

Company  v.  Wright. 

[116  IlTDIAlUL,  878.] 

NioiJOBirm  — -  Low  Bbzdgis.  —  Bmflotib  or  Railroad  CkmPAvr  has 

RiOBT  TO  Ajuuxb  that  it  has  oonstmcted  and  maintained  its  roadway 

L  and  bridges  in  snch  a  manner  and  condition  that^  as  a  brakeman  npon  ita 

^  trains,  he  can  perform  his  dntiaa  with  reasonable  safety,  and  that  if 

there  is  any  snch  danger  to  be  enconntered  in  the  service  as  a  low  bridge^ 
he  will  be  warned  of  it. 
1  It  u  thx  Dutt  of  Master  to  Iniorm  Sxryavt  or  Ivcbsabrd  Dajtosb 

AVD  Hassarp  created  by  him  in  the  change  of  machinery  or  premises^ 
nnless  the  servant  has  notice,  or  the  change  and  increased  dangsr  are  so 
apparent  that  he  onght  to  take  notice. 

1  }LuaEM  8H0ULD  LtTORM  SsRVAHT  WHW    HIRINO  HxK  WHXRR  THIRB  ARR 

f  Dajtorrb  and  Hazards  known  to  the  former,  or  of  which  he  ooght  to 

^  have  knowledge  by  the  nse  of  ordinary  care,  and  which  are  not  ordi* 

narily  and  nsoally  incident  to  the  basiness,  vnless  the  danger  is  so 
apparent  that  the  servant  will  be  bound  to  take  notice  of  it. 

Rin.ROAD  Brakrmav  Assuma  Risks  ORDivARiLr  ard  Ffoprrlt  Iiioi« 
DRRT  TO  Such  Sbrvior,  bat  he  does  not  assume  the  risk  of  nnosiial 
dangers  of  which  he  has  no  knowledge^  or  of  which  he  is  not  boond  to 
take  notice. 

b  u  Nroliornor  nr  Railroad  Compant  to  Oonreruot  akd  Maihtaiv 
A  Bbidor  80  Low  as  not  to  afford  sufficient  space  to  allow  brakeman  to 
walk  or  stand  without  injury  upon  freight-cars  in  the  discharge  of  his 
dn^  in  the  management  of  trains  passing  nnder  it;  and  where  the  brake- 
man  has  no  knowledge  of  the  danger,  and  is  injured  by  such  bridge 
while  acting  in  the  line  of  hia  duty,  the  company  is  liable. 

Bill  or  EIxceftionb  is  in  record,  notwithstanding  the  rendition  of  the  judg- 
ment and  the  approval  of  an  appeal  bond  intervened  between  the  over- 
ruling of  a  motion  Cor  a  new  trial  and  the  giving  of  time  within  which 
to  file  such  bilL 
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EviDBHGX  THAT  Otsir  Rauwatb  Maimtainsd  Bbidgis  Similaa  ioTbat 
BT  Which  Plaintitf  was  Injured  u  nob  admissible. 

0>mp&omise;  Offkb  of,  Co^ttainbd  in  a  Leitsr  is  not  Admihwible  in 
Evidence;  nor  are  admissions  in  sneh  letter  competent  when  not  made 
aa  independent  facts,  simply  Leeanae  tliey  are  facts. 

Btzmvcqb.  — Physician  who  has  praotioed  medicine  and  snrgeiy  for  mora 
than  twenty  years,  and  who  had  attended  plaintiff  professionally  for 
some  two  months  after  his  injury,  may,  after  stating  in  detail  his  con- 
dition and  the  character  and  condition  of  his  wounds  at  the  time  he 
atfesoded  him,  givo  hia  opinion  aa  to  the  probable  results  of  the  plain- 
tiff'a  injnriea;  and  m  hypothetical  qneation  inTolving  the  facts  stated  by 
Boch  physician  may  properly  be  propounded  to  another  physician* 

Btzdence. — Fob  the  Pubposb  of  Showinq  Notice  to  Railroad  Coh- 
PANT  that  Low  Bridge  was  DANOEROuSr  it  is  competent^  in  action  for 
damagea  for  injury  cauaed  thereby,  to  show  that  on  prior  occasions  other 
persons  on  the  top  of  moving  traina  wure  injured  thereby,  and  that  mBO 
of  them  died  in  oooaequenoe. 

Fbactioe. — To  Bring  iNSTRUcnoRS  nnt>  the  Rboord  without  a  bill  of 
exceptions,  the  Indiana  statute  imperatively  requires  that  they  shall  be 
signed  by  tiie  judge  and  filed.  That  they  mast  be  thus  filed  is  a  mis 
of  praetloe  estaUiahed  by  the  legiafaitnre,  which  tha  aupreme  court  can- 
not  diangee  R.  a  1881,  seo.  533,  elaase  6. 

iBSEBucnraia.  —  It  ia  unnecessary  to  embody  all  the  law  of  the  case  in  one 
instructions  and  where  a  rule  of  law  applicable  to  the  case  is  given  ia 
one  instruction,  it  is  not  necessary  to  repeat  it  in  another;  if  an  instruo- 
ticB  ia  not  enraaeoaa  aa  to  the  Irw,  and  ia  not  fuU  enough,  the  party  who 
thinka  it  faulty  should  snbmit  additional  instruotioBaL 

blKEVOSKWS.  -^  All  instruotions  givon  must  be  considered  together,  and  i( 
so  considered,  they  correctly  and  intelligibly  state  the  law,  and  are  not 
confusing  to  the  jury,  the  judgment  will  not  be  reversed  because  of  in- 
accuracy  of  some  pasrticBlar  instruction. 

AudovoH  iHsravoKBH  B  BsBOBEOOB,  yot  if  it  lypier  fnm  thn  finding 
ol  the  jury  that  it  waa  a  hanplaai  emr.  it  can  famish  no  grannd  cl 
complaint. 


W.  F.  ammU,  e.  W.  FnedU^,  ond  O.  W.  EatUy,  for  tho 
•ppellant. 

W.  P.  AdKrimty  M.  F.  ChiOeoiej  J.  P.  Wright,  and  E.  P.  Ham- 
ffumd^  for  the  appellee. 


ZoLLABBy  J.  It  is  charged  in  the  complaint  that  near  Put- 
namville  the  track  of  the  railroad  is  laid  in  a  deep  cut,  over 
which  is  a  bridge  tqxin  a  poblic  highway;  that  the  railroad 
company  negligently  Cimstmcted,  and  has  negligently  main- 
tained, the  bridge  so  low  as  not  to  afford  sufficient  space  to 
allow  iM'akemen  walking  or  standing  upon  freight-cars  in  the 
discharge  of  their  duty  in  the  management  of  trains  to  pass 
under  it  with  safety;  that  the  railway  company  could,  and 
should,  haye  so  constructed  the  bridge  that  bn^emen  could 
thus  pass  under  it  in  safety;  that  it  had  full  knowledge  that 
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the  bridge  was  dangerous  to  its  brakemen  operating  its  trains; 
that  it  negligently  failed  to  place  upon  or  about  the  bridge 
lights  or  other  danger  signals  in  common  use  with  well-man- 
aged railways,  to  warn  brakemen  of  the  danger. 

It  is  further  alleged  that  on  and  for  a  short  time  prior  to 
January  13, 1882,  appellee  was  engaged  in  the  service  of  the 
railway  company  as  a  brakeman  upon  a  freight  train  which 
passed  back  and  forth  over  the  road,  under  the  bridge,  and 
that,  with  full  knowledge  of  the  dangerous  condition  of  the 
bridge,  the  railway  company  negligently  failed  to  notify  him 
of  the  danger;  that  when  the  train  upon  which  he  was  en- 
gaged as  a  brakeman  was  approaching  the  bridge  at  about 
three  o'clock,  a.  it.,  of  January  13, 1882,  and  when  the  rain 
was  falling,  and  a  heavy  fog  and  intense  darkness  covered 
everything,  so  that  appellee  could  not  see  or  determine  what 
point  the  train  was  passing  or  approaching,  and  being  unac- 
quainted with  that  part  of  the  railway,  and  not  knowing  that 
the  train  was  approaching  a  dangerous  bridge,  appellee  obeyed 
a  call  to  brakes,  made  by  the  engineer  in  charge  of  the  engine, 
and  went  upon  the  top  of  the  cars  to  set  the  brakes,  as  it  was 
his  duty  to  do  as  such  brakeman;  and  that  while  setting  the 
brakes  the  train  passed  under  the  bridge,  which,  without  any 
fault  or  negligence  on  his  part,  was  brought  in  contact  with 
the  back  park  of  his  head  with  such  force  as  to  fracture  his 
skull,  thereby  rendering  him  unconscious  for  weeks,  causing 
him  great  suffering,  both  physical  and  mental,  so  as  to  impair 
his  mind,  causing  paralysis  of  his  right  side,  and  thus  render- 
ing him  a  cripple  for  life,  so  that  he  is,  and  will  continue  to 
be,  unable  to  make  a  living  by  manual  or  mental  labor.  The 
complaint  closes  with  a  general  charge  that  all  of  the  injuries 
were  the  result  of  negligence  on  the  part  of  the  railway  com- 
pany, and  without  negligence  on  the  part  of  appellee. 

A  motion  was  made  below  for  an  order  upon  appellee  to 
make  the  complaint  more  specific.  The  motion  was  over^ 
ruled. 

We  have  considered  the  arguments  of  counsel  in  support  of 
the  motion,  but  do  not  think  that  the  matter  is  of  sufficient 
importance  to  require  more  than  a  statement  that,  whether 
the  ruling  of  the  court  below  was  right  or  wrong,  no  substan- 
tial injury  could  result  to  appellant. 

The  court  below  overruled  a  demurrer  to  the  complaint, 
and  also  a  motion  by  appellant  for  judgment  in  its  favor  upcm 
the  answers  of  the  jury  to  the  interrogatories  submitted  by  its 
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counsel.    Those  rulings  are  assigned  as  errors.    They  may  be 
considered  together. 

The  substance  of  the  answers  of  the  jury  to  the  interzoga- 
toriesy  so  far  as  material,  is  as  follows: — 

At  the  time  of  the  injury  to  appellee,  the  railway  company 
was  maintaining,  and  for  seven  years  prior  thereto  had  main- 
tained, an  overhead  bridge  upon  a  highway  crossing  its  track 
a  short  distance  south  of  the  town  of  Putnamville.    The  dis- 
tance from  the  top  of  the  rails  upon  the  track  to  the  bridge 
above  was  and  is  fifteen  feet  and  nine  inches.   The  box  freight 
cars  used  by  appellant  were  eleven  feet  high.    Neither  ap- 
pellee nor  any  other  full-grown  man  could  walk  or  stand  erect 
upon  the  top  of  such  box-cars  passing  upon  the  track  under 
the  bridge  without  coming  in  contact  with  it    The  only  way^ 
in  which  appellee  could  have  passed  under  the  bridge  ii^ 
safety,  when  upon  the  top  of  such  box-cars,  was  to  sit  down,, 
or  stoop  very  low.    He  could  neither  sit  down  nor  stoop  low 
enough  to  escape  danger,  and  at  the  same  time  apply  the- 
brakes.   The  railway  company  neither  erected  nor  maintained 
any  danger  signals  to  warn  brakemen  of  the  approach  to  or 
nearness  of  the  bridge.     By  reason  of  the  lowness  of  the 
bridge,  and  the  lack  of  danger  signals,  the  service  of  a  brake- 
man  upon  appellant's  freight  trains  over  that  part  of  its  road 
was  a  hazardous  and  dangerous  service,  and  that  fact  and  all 
other  facts  in  relation  to  the  bridge  were  known  to  the  railway 
company  before  and  at  the  time  it  employed  appellee  as  a  brake- 
man,  and  at  the  time  he  was  injured.    Previous  to  his  em- 
ployment  upon  appellant's  road,  appellee  had  had  about  one 
month's  experience  as  a  brakeman  upon  the  Ohio  and  Missis- 
sippi railroad.    He  was  first  employed  by  appellant  on  the 
fifth  day  of  October,  1881,  as  a  briJceman  upon  a  freight  train,, 
his  run  being  from  New  Albany  to  Greencastle,  and  continued 
in  the  service  until  the  fourth  day  of  November,  1881.    That 
run  carried  him  under  the  bridge  in  question.    During  that 
employment  he  passed  with  his  train  under  the  bridge  from 
eight  to  ten  times  in  the  daytime,  and  the  same  number  of 
times  in  the  night.    Subsequently,  and  on  the  eleventh  or 
twelfth  day  of  January,  1882,  appellee  was  again  employed  by 
the  railway  company  as  a  head  brakeman  to  assist  in  operat- 
ing freight  trains,  his  run,  as  before,  being  from  New  Albany 
to  Greencastle,  and  under  the  low  bridge.     From  his  first  em^ 
ployment  up  to  the  time  of  his  injury,  ho  bad  passed  under 
the  bridge  from  seventeen  to  twenty  times,  one  half  of  th^ 
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number  being  in  the  nigbi-time.  At  no  time  previous  to  his 
injury  did  be  know  tbat  tbe  bridge  was  too  low  to  allow  biiu 
to  pass  under  it  with  safety  wben  standing  or  walking  upon 
the  box-cars  in  attending  to  tbe  brakes.  He  had  no  knowledgt 
tbat  the  service  was  a  hazardous  one  by  reason  of  the  Ion 
bridge,  and  was  not  notified  of  that  fac^  nor  of  any  tact  ai 
connected  with  the  bridge,  either  by  tbe  railway  company  oi 
any  other  person.  The  jury  further  answered  that,  prior  to 
his  injury,  appellee  did  not  have  an  opportunity  to  know  that 
the  bridge  was  too  low  to  allow  him  to  pass  under  it  with 
safety  when  standing  or  walking  upon  tbe  top  of  freight-cars. 
They  also  answered  that  he  made  no  effort  to  ascertain  the 
height  of  the  bridge,  or  whether  or  not  he  could  with  safety 
pass  under  it  when  upon  the  top  of  box-cars  aitendijig  to  the 
brakes. 

They  further  answered  that  the  danger  of  brakemen  being 
struck  by  the  bridge  was  an  open  and  obvious  one  in  the  day- 
time, but  not  at  night  They  stUl  fiixther  answered  that>  dur- 
ing the  time  appeDee  was  in.  the  employ  of  the  railway  company, 
he  could  not,  by  an  ordinarily  careM  use  of  the  opportunities 
afforded  him,  have  discovered  thai  the  bridge  was  so  low  as  to 
be  dangerous. 

On  the  morning  of  the  thirteenth  day  of  January,  1882,  when 
it  was  yet  dark,  appellee  started  with  his  train  south  from  the 
Greencastle  junction  towards  New  Albany.  He  knew  that  the 
first  station  south  was  Putnamville,  and  thai  tbe  bridge  in 
question  was  near  to  and  south  of  the  station,  but  he  did 
not  know  of  the  danger.  When  within  about  one  third  of  a 
mile  of  Putnamville,  the  engineer,  by  the  use  of  the  steam- 
whistle,  called  for  the  setting  of  brakes.  In  obedience  to  that 
<all,  appellee  went  upon  the  top  of  the  ears  and  moved  from 
the  front  towards  the  rear  end  of  the  train,  until  ha  reached 
the  brake.  The  train  was  moving  over  a  down-grade,  and  did 
not  stop  at  Putnamville,  but  passed  through  and  under  the 
bridge  some  fifteen  hundred  feet  south,  the  engineer  not  hav- 
ing shut  off  the  steam  soon  enough  to  stop  tlie  train  at  the 
station.  As  the  train  passed  under  the  bridge,  appellee  being 
at  the  brake  in  a  stooping  posture,  and  his  face  towards  the 
rear  of  the  train,  the  bridge  struck  him  upon  the  back  of  the 
head,  about  one  and  one  half  inches  from  the  iofi* 

When  called  upon  tbe  top  of  tbe  cars,  appellee,  because  cJ 
the  darkness,  did  not  know  what  portion  of  tbe  road  the  traikj 
was  passing  over.    When  the  train  was  passing  through  Pub 
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namville,  he  was  not  aware  of  tlie  fact,  and  when  injured,  did 
not  know  that  the  train  was  near  the  bridge.  After  going 
upon  the  top  of  the  cars,  he  did  not  look  in  the  direction  in 
which  the  train  was  moving,  and  could  not  have  seen  the 
bridge  had  he  looked,  because  of  the  darkness.  Appellee 
could  not,  by  the  use  of  ordinary  care  and  diligence,  have 
avoided  the  injury. 

In  support  of  the  motion  for  judgment  in  favor  of  the  rail- 
way company  ui)on  the  above  answers  to  the  interrogatories, 
Its  counsel  argue  that,  upon  the  facts  disclosed,  it  must  be 
presumed  and  concluded,  as  a  matter  of  law,  that  appellee 
contracted  with  the  company  with  reference  to  the  hazardous 
nature  of  the  service,  and  that  therefore  he  cannot  recover.    ^ 

The  objections  urged  to  the  complaint,  as  we  gather  from 
the  argument,  are:  1.  That  no  facts  are  alleged  showing  that 
the  railway  company  was  under  a  duty  to  erect  or  maintain 
any  other  or  different  bridge  from  that  in  question;  2.  That 
no  facts  are  averred  showing  that  it  was  the  duty  of  the  rail- 
way company  to  have  warned  appellee  of  the  danger,  because 
the  danger  was  in  its  nature  open  and  obvious;  3.  That  it  is 
not  shown  by  the  averments  of  the  complaint  that  appellee's 
ignorance  of  the  lowness  of  the  bridge  was  not  the  result  of 
want  of  ordinary  care  on  his  part;  4.  That  no  &cts  are  averred 
showing  that  the  bridge  was  not  built  in  the  usual  and  ordi- 
nary way,  and  of  the  usual  and  ordinary  height;  and  6.  That 
it  is  not  averred  that  appellee  did  not  know  that  the  bridge 
was  dangerous,  by  reason  of  being  too  low  for  a  brakeman  to 
pass  safely  under  it  when  standing  or  walking  upon  the  top 
of  box-cars. 

We  think  that  the  complaint  sufficiently  shows  that  appel- 
lee had  no  knowledge  of  the  dangerous  condition  of  the  bridge. 
We  think,  too,  that  the  complaint  sufficiently  shows  that  ap- 
pellee's ignorance  of  the  condition  of  the  bridge  was  not  the 
result  of  his  own  negligence.  There  is  also  a  broad  averment 
in  the  complaint  that  appellee  received  the  injury  without  any 
negligence  on  his  part:  See  Town  of  Ru^vUle  v.  Adams^  107 
Ind.  476;  67  Am.  Rep.  124,  and  cases  there  cited. 

He  was  required  to  observe  ordinary  care  for  his  own  safety, 
but  he  was  not  required  to  go  over  the  road  upon  a  tour  of 
Inspection,  looking  for  defective  bridges  or  faulty  tracks,  be- 
fore engaging  in  the  service. 

Because  of  its  duty  to  him,  appellee  had  a  right  to  assume 
that  the  railway  company  had  constructed  and  maintained  its 
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roadway  and  bridges  in  such  a  manner  and  condition  that,  as 
a  brakeman  upon  its  trains,  he  could  perform  his  duties  with 
reasonable  safety,  and  that  if  there  was  any  such  danger  to  be 
encountered  in  the  service  as  the  low  bridge,  he  would  be 
warned  of  it. 

In  the  case  of  Boyce  y.  FUzpainek^  80  Ind.  626, 629,  in  com- 
menting  upon  cases  cited,  it  was  said:  ^'These  cases  show 
that  while  a  servant  assumes  the  risk,  more  or  less  hazardous, 
of  the  service  in  which  he  engages,  he  has  a  right  to  assume 
that  all  reasonable  attention  will  be  given  by  his  employer  to 
his  safety,  and  that  he  shall  not  be  carelessly  and  needlessly 
exposed  to  risks  which  might  be  avoided  by  ordinary  care  and 
precaution  on  the  part  of  his  employer."  See  also  Sogers  v. 
OveHon,  87  Ind.  410,  413. 

In  the  recent  case  of  PitUburgh  etc.  IPjf  Co.  v.  Adams^  106 
Ind.  161, 161,  this  court  said  that,  as  a  general  rule,  in  the 
contract  of  hiring  there  is  an  implied  undertaking  upon  the 
part  of  the  master  that  he  will  use  all  reasonable  care  to  fur- 
nish safe  premises,  machinery,  and  appliances  for  the  conduct- 
ing of  the  business  safely. 

In  the  recent  case  of  Baltimore  etc.  R.  R.  Co*  v.  Rowanj  104 
Ind.  88,  98,  in  speaking  of  low  bridges,  in  a  case  in  all  essen- 
tials like  that  before  us,  and  after  citing  the  cases  pro  and  cor^ 
it  was  said:  "  H  seems  to  us  that  a  railroad  company  is  and 
ought  to  be  required  to  construct  and  maintain  its  roadway 
and  appendages  and  its  overhead  structures  in  such  a  manner 
and  condition  that  its  employee  or  servant  can  do  and  per- 
form all  the  labors  and  duties  required  of  him  with  reasonable 
safety.''  See  the  cases  there  cited;  see  also  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Umbaek  v.  Lake  Shore  etc.  Bfy  Co^  88  Id. 
191;  LmieviUe  etc.  R.  R.  Co.  v.  Orry  84  Id.  60;  AOom  Engine 
Works  V.  Randall,  100  Id.  293;  60  Am.  Rep.  798. 

In  the  case  of  Indianapolis  etc.  R.  R.  Co.  v.  Love,  10  Ind. 
664,  in  speaking  of  the  duty  of  the  master  to  furnish  a  safe 
roadway,  and  to  inform  the  servant  of  unusual  dangers,  it  was 
said:  '^  If  a  defect  existed  in  the  road  which  was  known  to 
the  company,  but  which  it  was  impossible  for  them  to  imme- 
diately remove  or  remedy,  and  in  consequence  thereof  the 
road  was  unsafe  but  not  impassable,  and  yet  they  should 
place  an  employee  upon  the  road,  and  sufiTer  him,  in  igno- 
rance of  said  defect,  to  attempt  to  operate  it,  and  injury  should 
thereby  result  to  him,  certainly  there  would  be  a  liability." 
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See  also  Thayer  y.  8U  Louis  etc,  R.  R.  Co.,  22  Ind.  26;  85  Am. 
Dec.  409. 

In  the  case  of  Baxter  v.  Roberts^  44  Cal.  187,  13  Am.  Rep. 
160,  it  was  said:  ''That  one  contracting  to  perform  labor  or 
render  service  thereby  takes  upon  himself  such  risks  and  only 
such  as  are  necessarily  and  usually  incident  to  the  employ- 
ment, is  well  settled.  Nor  is  there  any  doubt  that  if  the 
employer  have  knowledge  or  information  showing  that  the 
particular  employment  is  from  extraneous  causes  known  to 
him  hazardous  or  dangerous  to  a  degree  beyond  that  which  it 
fairly  imports  or  is  understood  by  the  employee  to  be,  he  is 
bound  to  inform  the  latter  of  the  fact,  or  put  him  in  posses- 
sion of  such  information;  these  general  principles  of  law  are 
elementary  and  firmly  established,"  etc. 

The  facts  in  the  case  of  lUinoia  Central  R,  R.  Co,  v.  Weleh^ 
52  111.  183,  4  Am.  Rep.  593,  in  brief,  were  these:  The  railroad 
track  at  Mendota  was  about  eighteen  inches  from  the  edge  of 
an  awning,  which  projected  from  the  station-house,  so  that 
when  a  freight-car  stood  upon  the  track  the  inside  edge  of  the 
car  was  about  even  with  the  outer  edge  of  the  awning.  The 
awning  was  about  eighteen  inches  higher  than  the  car.  There 
being  a  signal  for  brakes,  the  plaintifif  in  the  case,  a  brake- 
man,  ran  upon  the  ladder  on  the  side  of  a  car,  and  before 
reaching  the  roof  was  struck  by  the  awning  and  injured.  It 
was  insisted,  in  behalf  of  the  railway  company,  that  there 
could  be  no  recovery,  for  the  reason  that  the  brakeman  had 
assumed  the  risks  incident  to  the  service,  and  had  an  oppor- 
tunity to  know  of  the  danger  from  the  awning.  In  answer  to 
that  contention,  the  court  said:  ''There  are  many  freight 
depots  and  station-houses  upon  the  line  of  the  Central  rail- 
way, and  it  would  be  preposterous  in  us  to  say,  or  to  ask  a  jury 
to  say,  that  a  brakeman  engaging  in  the  service  of  the  com- 
pany must  be  held  to  know  whether  or  not  there  may  be  one 
among  them  whose  roof  or  awning  so  projects  over  the  line  of 
road  that  a  brakeman  on  a  freight  train,  in  the  performance 
of  his  duties,  would  be  liable  to  be  swept  from  the  train  by  a 
collision  with  it  We  held,  in  Chicago  etc.  R.  R,  Co,  v.  Swell, 
45  111.  201,  92  Am.  Dec.  206,  that  the  corporation  is  bound  to 
furnish  to  its  servants  safe  materials  and  structures,  and  must, 
in  the  first  instance,  properly  construct  its  road  with  all  its 
necessary  appurtenances.  This  of  course  includes  the  obliga- 
tion to  keep  in  proper  repair.  When  the  appellee  entered  the 
service  of  this  company,  he  had  a  right  to  presume  that  it 
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had  in  these  reepecie  discharged  its  obligations.  The  ordi- 
nary  perils  of  railroad  life  he  of  course  assamed,  and  also  anj 
special  dangers  arising  from  the  peculiar  condition  of  the  road 

so  far  as  he  knew  of  their  existence But  it  would  have 

been  morally  impossible  for  him  to  have  ascertained  the  ex- 
iptence  of  all  such  special  perils  as  this  which  caused  the 
injury,  and  there  is  no  reason  for  supposing  that  he  had  ac- 
quired such  knowledge  before  the  accident,  as  he  had  been 
but  two  months  upon  the  road,  and  had  always  passed  the 
station  where  he  was  injured  in  the  night,  except  upon  two 
trips.  Moreover,  it  is  to  be  remarked  that  the  danger  was  of 
such  a  character  that  it  might  well  escape  the  observation  of 
a  person  who  had  been  even  for  a  long  time  upon  the  road." 

In  Mr.  Wood's  work  on  railway  law,  volume  3,  at  pages  1480 
and  1481,  in  speaking  of  low  bridges,  and  the  cases  in  which 
it  was  held  that  the  railway  company  was  not  liable,  it  is  said 
that  the  doctrine  of  those  cases  proceeds  upon  the  ground  that 
the  servant  knew  of  the  hazard,  and  therefore  assumed  the 
risk  incident  to  it,  and  that  the  master  will  be  liable  where  the 
circumstances  are  such  that  the  servant  cannot  be  charged 
with  such  knowledge. 

As  it  is  the  duty  of  the  master  to  inform  his  servant  of  in- 
creased  danger  and  hazard  created  by  him  in  the  change  of 
machinery  or  premises,  unless  the  servant  has  notice,  or  the 
change  and  increased  danger  are  so  apparent  that  he  ought  to 
take  notice,  so,  where  there  are  dangers  and  hazards  known  to 
the  master,  or  of  which  he  ought  to  have  knowledge  by  the 
use  of  ordinary  care,  and  which  are  not  ordinarily  and  usually 
incident  to  the  business,  he  should  inform  the  servant  of  such 
danger  when  hiring  him,  unless  the  danger  is  so  apparent  that 
the  servant  will  be  bound  to  take  notice  of  it:  HawkwM  v. 
Johnson,  105  Ind.  29,  86;  55  Am.  Bep.  169;  Pittsburgh  etc.  Ry 
Co,  V.  Adams^  105  liid.  151, 165;  BradJbury  v.  Qoodwin^  108 
Id.  286. 

A  person  contracting  to  work  upon  a  railway  as  a  brake- 
man  assumes  the  risks  ordinarily  and  properly  incident  to 
such  service,  but  he  does  not,  by  such  hiring,  assume  the  risk 
of  unusual  dangers  of  which  he  has  no  knowledge,  or  of  which 
he  is  not  bound  to  take  notice. 

It  cannot  be  said  here  that  by  the  contract  of  hiring  appel- 
lee assumed  the  risk  of  injury  from  the  bridge  by  which  he 
was  injured.  Clearly,  it  ought  not  to  be  said  that  the  railway 
company  was  under  no  duty  to  build  and  maintain  the  bridge 
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In  a  di£Eereiit  maniier  and  eonditkm  from  what  it  did.  It  is 
charged  in  the  complaint,  and  shown  by  the  answers  of  the 
jary  to  the  intearrogatoriea,  that  the  railway  company  was 
guilty  of  nBgligMice  both  in  the  bnilditig  and  maintenance  of 
the  bridge. 

It  is  charged  in  the  oomplaint  tiiat  it  was  so  low  tnat  a 
brakeman,  in  the  discharge  of  his  duty  in  setting  brakes,  conid 
not,  without  ixijmy,  walk  or  stand  upon  the  top  of  the  oars.  It 
Lb  shown  by  the  answers  of  the  jury  to  the  interrogatories  that 
the  distance  from  the  top  of  the  rails  to  the  bridge  was  fifteen 
feet  and  nine  inches,  and  that  the  box-ears  were  eleven  feet 
high,  thus  leaving  a  space  of  fonr  feet  and  nine  inches  only  be- 
tween the  top  of  the  can  and  the  bridge.  To  say  that  a  rail- 
way company  has  performed  its  whole  dnty  when  it  erects  and 
maintains  such  a  Inridge  is  in  effoct  to  say  that  it  may  aban- 
don all  reasonable  care  for  the  safety  of  its  brakemen  upon  its 
trains.  At  best,  that  service  is  hasardons  enough.  Surely  the 
railway  companies  should  not  increase  the  danger  by  the  erec- 
tion and  maintenance  of  such  low  bridges.  All  reasonable 
precautions  ought  to  be  taken  to  decrease  the  danger  as  much 
as  possible.  There  can  be  no  sufBcient  reason  for  a  holding 
that  while  the  railway  company  must  exercise  reasonable  care 
to  provide  a  safe  roadway  and  bridges  below,  it  may  aban- 
don, to  a  large  extent,  all  care  as  to  bridges  above. 

Called,  as  they  often  are,  to  their  brakes  upon  the  top  of  the 
train  in  rainy  and  dark  nights,  when  they  have  no  means  of 
determining  exactly  the  portion  of  the  road  over  which  the 
train  is  passing,  it  might  be  expected  that  brakemen  will  be 
injured  by  collisions  with  bridges  such  as  that  described  in 
the  complaint  and  the  answers  of  the  jury  to  the  interroga- 
tories. 

Assuming  that  railway  companies  perform  the  duties  which 
they  owe  to  their  employees,  it  cannot  be  conceded  that  the 
bridge  in  question  was  built  of  the  usual  and  ordinary  height. 

There  is  nothing  in  the  complaint  or  the  answers  of  the  jury 
to  the  interrogatories  showing,  or  tending  to  show,  that  it  is  a 
usual  or  customary  thing  for  railway  companies  to  build  and 
maintain  overhead  bridges  so  low  as  that  which  caused  the 
injury  to  appellee. 

It  is  shown  that  appellee  had  no  knowledge  of  the  condition 
of  the  bridge,  and  that  his  want  of  knowledge  was  not  the  re- 
sult of  negligence  on  his  part.  Because  of  his  want  of  knowl- 
tdgCi  and  the  increased  and  unusual  hazard  caused  by  the 
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lownoBfl  of  the  bridge,  it  cannot  be  said  that  af^iellee  yolnn- 
tarily  asBumed  the  risk  of  injury  therefirom. 

Both  the  demnrrer  to  the  complaint  and  the  motion  for 
judgment  in  fiavor  of  appellant  upon  the  interrogatories  were 
properly  overruled. 

In  answer  to  their  contention  that  the  bill  of  exceptionB  is 
not  in  the  record,  because  the  rendition  of  the  judgment  and 
the  approval  of  an  appeal  bond  intervened  between  the  over- 
ruling of  the  motion  for  a  new  trial  and  the  giving  of  time 
within  which  to  file  a  bill  of  exceptions,  we  refer  appellee's 
counsel  to  the  recent  case  of  Kopdke  v.  Kopelke^  112  Ind.  436. 

Appellant's  counsel  offered  to  prove  that  there  are  bridges 
on  all  railways  in  the  United  States  too  low  for  brakemen, 
standing  or  walking  upon  the  top  of  ordinary  box-cars,  to 
pass  under  with  safety.  The  court  below  did  not  err  in  ex* 
eluding  the  evidence.  As  we  have  seen,  a  railway  company 
falls  short  of  its  duty  if  it  constructs  overhead  bridges  so  low 
as  to  be  dangerous  to  its  brakemen  in  the  discharge  of  their 
duties.  If  such  bridges  are  constructed,  it  is  the  duty  of  the 
company  to  notify  its  brakemen  of  the  danger,  unless  they 
already  have  knowledge,  or  the  circumstances  are  such  that 
they  are  bound  to  take  notice.  That  other  companies  may 
have  neglected  their,  duty,  and  built  and  maintained  low  and 
dangerous  bridges,  cannot  exonerate,  or  tend  to  exonerate,  ap- 
pellant from  liability.  There  may  be  some  such  bridges  upon 
other  roads;  but  there  was  no  offer  to  prove  that  they  are  in 
such  general  use  as  to  be  an  ordinary  and  usual  incident  of 
the  service  of  brakemen.  Here,  appellee  had  had  but  two 
months'  experience  as  a  brakeman,  and  had  no  knowledge  of 
the  low  bridge.  The  fact  that  other  railway  companies  may 
have  maintined  some  of  their  bridges  so  low  as  to  be  danger- 
ous is  not  sufficient  to  charge  appellee  with  notice  here.  If 
such  low  bridges  are  thus  maintained,  they  are  surely  ihd 
exception,  and  not  the  rule:  LauitviUe  etc.  JS'y  Co.  v.  Pedigo^ 
108  Ind.  481. 

Appellant's  counsel  first  offered  to  introduce  in  evidence  a 
letter,  and,  second,  a  portion  of  a  letter,  written  by  appellee  to 
an  officer  of  the  railway  company  before  this  action  was  com- 
menced. It  is  eamestiy  insisted  that  the  court  erred  in  ex- 
cluding the  letter  and  the  portion  thus  offered.  The  letter  was 
written  in  answer  to  one  received  by  appellee.  It  is  well  set- 
tied  that  an  offer  or  proposition  for  a  compromise  of  a  legal 
controversy,  not  accepted,  is  not  competent  evidence  for  or 
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against  either  party:  Board  of  CommisHonen  y.  Verharg^  68 
Ind.  107;  DaUey  v.  Coons^  64  Id.  645. 

It  is  also  settled  that  an  admission  of  an  independent  fact, 
in  no  way  connected  with  the  offer  of  compromise,  although 
made  during  the  negotiations,  is  competent  evidence. 

In  the  case  of  WtU  v.  Bird,  7  Blackf.  258,  it  was  said:  ''An 
offer,  concession,  or  admission  made  in  the  course  of  an  in- 
effectual treaty  of  compromise,  and  constituting  in  itself  the 
point  jrielded  for  the  sake  of  peace,  and  not  because  it  was 
just  or  true,  is  not  competent  evidence  against  the  party  mak- 
ing it;  but  the  law  is  otherwise  with  regard  to  an  independent 
fact  admitted  to  be  true,  but  not  constituting  such  yielded 
point." 

An  admission  of  a  fact,  not  made  simply  because  it  is  a 
fact,  but  expressly  or  clearly  for  the  sake  of  and  as  a  part  of 
an  attempted  compromise,  is  not  competent  evidence  in  a 
subsequent  action  against  the  party  making  it:  Cates  v.  Kd' 
logg,  9  Ind.  506. 

And  so  if  an  admission  is  made,  not  simply  because  it  is  a 
fact,  but  to  open  the  way  to  a  compromise,  it  is  not  admis- 
sible: Binford  v.  Young^  115  Ind.  174. 

That  the  letter,  as  a  whole,  constituted  an  offer  of  com- 
promise, is  not  questioned.  We  have  examined  the  letter 
carefully,  and  are  fully  persuaded  that  no  portion  of  it  is  com- 
petent evidence  in  this  action  against  appellee. 

It  is  very  apparent  that  nothing  was  admitted  as  an  inde- 
pendent  fact  simply  because  it  was  a  fact,  if,  indeed,  it  can 
be  said  that  there  is  any  admission  or  statement  that  could 
in  any  way  be  beneficial  to  appellant.  On  the  other  hand, 
it  seems  very  clear  to  us  that  all  that  was  written  was  by  way 
of  argument  for  the  purpose  of  bringing  about  an  adjustment 
to  avoid  litigation.  The  whole  letter  had  that  single  object 
in  view,  and,  as  said  in  the  case  of  Home  Ins.  Co.  v.  Baltimors 
Warehouse  Co.,  93  U.  8.  527,  548,  in  speaking  of  an  offer  to 
introduce  a  portion  of  a  letter  written  with  the  object  of  effect- 
ing a  compromise,  ''it  contains  no  statement  which  can  be 
separated  from  the  offer  and  convey  the  idea  which  was  in  the 
writer's  mind.'' 

Dr.  8.  W.  Yost,  at  the  time  of  the  trial,  had  been  a  practic- 
ing physician  and  surgeon  for  more  than  twenty  years.  Prima 
facie,  at  least,  that  rendered  him  competent  to  give  an  opinion 
as  to  the  probable  result  of  appellee's  injuries.  He  had  at- 
tended him  as  physician  for  some  two  months  after  he  was 
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injuved,  at  which  thne  he  was  also  in  the  employ  of  the  rail- 
way company  as  surgeon. 

After  ^ting  in  detail  appeDee^s  eoaditiep,  and  the  char- 
acter and  condition  of  his  wounds  at  the  time  he  attended 
him,  be  was  allowed  to  state  that  the  probabilities  are  that 
he  will  never  to  any  great  extent  be  able  to  perform  manual 
or  mental  labor  without  a  removal  of  a  depressed  portion  of 
the  bone,  which  was  and  is  piossiug  upon  the  brain,  by 
reason  of  the  wound  upon  the  head,  and  that  such  an  opera- 
tion would  be  fraught  with  great  danger.  It  was  competent 
for  Dr.  Yost  to  give  his  opinion  as  to  the  probable  results  of 
appellee's  injuries:  Carthage  T.  Ce.  y.  An^hews^  102  Ind.  138, 
145;  62  Am.  Rep.  653;  Louimlle  etc.  Ry  Co.  v.  Wood^  113 
Ind.  544;  Lou/isvOU  etc.  Ry  Co.  v.  Falvey,  104  Id.  409;  City 
of  Fort  Wayne  V.  Co<mb$y  107  Id.  75;  57  Am.  Rep.  82. 

His  evidence  in  that  regard  was  not  incompetent  because 
he  had  not  attended  appellee  continuously  up  to  the  time  of 
the  trial.  He  could  state  his  opinion,  based  upon  his  knowl- 
edge and  observation  at  the  time  he  attended  appellee.  Had 
he  attended  him  continuously,  his  testimony  might  have  been 
of  more  weight,  but  it  would  have  been  no  more  comjietent. 

Objections  were  made  below,  and  are  urged  here,  to  the 
testimony  of  Dr.  Harry  L.  Taylor.  He  had  been  a  physician 
and  surgeon  since  1872,  and  at  the  time  of  the  trial  was  a 
professor  in  the  Indiana  Eclectic  Medical  College.  Prima 
facUy  he  was  competent  to  give  an  opinion  as  to  the  proba- 
ble results  of  the  fracture  of  appellee's  skull.  Dr.  Yost  had 
given  a  detailed  statement  of  appellee's  condition  for  two 
months  after  he  had  received  the  injury.  A  hypothetical 
question,  involving  the  facts  as  stated  by  Idm,  was  propounded 
to  Dr.  Taylor,  and  upon  that  he  was  allowed  to  give  his  opin- 
ion as  to  the  probable  results  of  the  injuries.  The  testimony 
of  Dr.  Yost  as  to  appellee's  condition  at  the  time  he  attended 
and  treated  him  was  competent  evidence  in  the  case,  and 
hence  it  was  competent  to  embody  the  facts  so  given  in  a 
hypothetical  question  to  Dr.  Taylor.  Here,  again,  the  testi- 
mony of  Dr.  Taylor  was  competent,  although  it  might  have 
been  of  more  weight  and  importance  had  it  been  based  upon 
a  hypothetical  question  embodying  the  &cts  as  to  appellee's 
condition  at  the  time  of  the  trial. 

With  a  description  of  the  locality,  the  height  of  the  bridge, 
and  a  statement  that  no  danger  signals  were  kept  at  the  biidge, 
John  B.  Cooper  was  allowed  to  state  that,  prior  to  the  injury 
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to  appellee,  three  persoos,  giving  their  nameB,  being  upon  the 
top  of  moving  trains,  were  injured  and  crippled  by  coming  in 
contact  with  the  biidge^  some  of  whom  died  from  the  effects 
of  the  injuries. 

There  is  some  conflict  in  the  authoritieSi  bat  under  our 
cases,  supported  by  many  others,  the  evidence  was  competent 
as  tending  to  show  notice  on  the  part  of  the  railway  company 
that  the  bridge  was  dangerous.  It  would  not  be  profitable 
here  to  do  more  than  cite  the  cases:  See  City  of  Ddphi  v.  Low" 
ery^  74  Ind.  520,  523;  89  Am.  Bep.  98,  and  cases  there  cited; 
Cleveland  etc.  R.  R.  Co.y.  Newell^  104  Ind.  264;  54  Am.  Rep. 
812;  City  of  Fort  Wayne  v.  Coowhey  eupra. 

The  arguments  by  appellant's  counsel  upon  the  instructions 
given  and  refused  are  elaborate,  and  such  as  to  challenge  care- 
ful consideration,  were  the  instruction  in  the  record.  We  are 
met,  however,  with  the  cotnteniion  on  the  part  of  appellee's 
counsel  that  the  instructiocis  are  not  in  the  record,  for  the  rea- 
son that  the  record  contains  no  evidence  that  they  were  ever 
filed.  They  are  not  embodied  in  a  bill  of  exceptions.  The 
clerk  has  copied  the  instructions  into  the  transcript,  but,  as 
contended  by  appellee's  counsel,  there  is  nothing  to  show  that 
they  were  ever  filed,  and  hence  cannot  be  regarded  as  a  part 
of  the  record.  As  said  in  the  case  of  O^Donaid  v.  Constant, 
82  Ind.  212,  "  the  transcript  contains  no  copy  of  the  clerk's 
notation  of  the  filing,  nor  any  recital  that  they  were  filed." 
Not  being  a  part  of  the  record,  the  instructions  found  in  the 
transcript  cannot  be  considered  by  this  court.  To  bring  in- 
structions into  the  record  without  a  bill  of  exceptions,  the 
statute  imperatively  requires  that  they  shall  be  signed  by  the 
Judge,  and  filed.  That  they  must  be  thus  filed  is  a  rule  of 
practice  established  by  the  legislature,  which  this  court  could 
not  change  if  such  a  change  were  desired:  See  B.  S.,  sec.  533, 
clause  6;  Supreme  Lodge  Knighte  of  Honor  v.  Johnson^  78  Ind. 
110;  EUioU  V.  RumUj  92  Id.  526,  and  cases  there  cited;  Olds 
V.  Declman,  98  Id.  162,  and  cases  there  cited;  Landteerlen  v. 
Wheeler,  106  Id.  523;  ChUdresa  v.  CaUmder,  108  Id.  394;  Fori 
Wayne  eU.  R'y  Co.  v.  Beyerle,  110  Id.  100. 

It  is  further  contended  by  counsel  for  appellant  that  tbe 
verdict  and  judgment  are  not  supported  by  sufficient  evidence, 
and  are  cx)ntrary  to  law.  It  may  be  said  that  it  was  possible 
for  appellee,  while  in  the  employ  of  the  railway  company,  to 
have  discovered  that  the  bridge  was  dangerous.  He,  however, 
testified  positively  that  he  did  not  know  that  it  was  dangerous, 
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and  the  other  facts  stated  by  him  and  other  witnesses  are  not 
such  as  to  justify  this  court  in  holding,  as  a  matter  of  law, 
that  he  was  bound  to  take  notice  and  exercise  the  necessary 
precautions,  having  such  notice,  to  avoid  injury. 

Nor  can  this  court,  considering  all  of  the  evidence  in  the 
case,  say  that  the  judgment  for  ten  thousand  dollars  is  ex- 
cessive. 

Judgment  afibmed,  with  costs. 

ON  petition  for  a  rehearing. 

ZoLLARS,  J.  It  was  held  in  the  principal  opinion  that  we 
could  not,  over  appellee's  objection,  decide  the  questions  made 
upon  the  giving  and  refusal  of  instructions,  for  the  reason,  as 
then  stated,  that,  although  the  clerk  had  copied  into  the  rec* 
ord  what  purported  to  be  instructions  given  and  refused,  there 
was  nothing  to  show  that  they  had  been  filed,  as  required  by 
Ihe  statute,  in  order  that  they  might  become  a  part  of  the 
record  without  a  bill  of  exceptions. 

In  its  petition  for  a  rehearing,  appellant's  counsel  cite  us 
to  another  portion  of  the  record,  where  the  instructions  thus 
given  and  refused  are  embodied  in  a  bill  of  exceptions.  This 
they  should  have  done  in  their  original  briefs,  as  required  by 
rule  19  of  this  court. 

The  question  was  made  in  appellee's  brief,  and  in  his  coun- 
sel's statement  of  points  for  oral  argument,  that  the  instruc- 
tions were  not  in  the  record,  for  the  reasons  above  stated,  and 
stated  in  the  principal  opinion.  Appellant's  counsel  now 
claim  that  they  met  the  question  thus  made  in  their  oral  ar- 
guments. 

If  their  recollections  are  correct,  ours  are  at  fault.  How- 
ever that  may  be,  as  the  case  is  an  important  one,  we  give  to 
appellant  the  benefit  of  the  doubt,  and  have  very  carefully 
examined  all  of  the  instructions  given  and  refused,  as  also 
the  arguments  of  counsel  in  relation  thereto.  The  theory  of 
appellant's  counsel  is,  that  the  railway  company  was  only 
bound  to  exercise  ordinary  care  in  the  construction  and  main- 
tenance of  the  bridge,  and  that  the  jury  should  have  been  so 
instructed;  and  further,  that  if  appellee  had  an  opportunity, 
by  the  exercise  of  care,  to  discover  that  the  bridge  was  too 
low  to  pass  under  with  safety,  and  remained  in  the  service  of 
the  company,  he  must  be  held  to  have  voluntarily  assumed 
ihe  risk,  and  thereby  waived  all  right  of  action  for  damages. 

Complaint  is  made  that  some  of  the  instructions  given  at 
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the  request  of  appellee,  and  upon  the  court's  own  motion,  do 
not  come  up  to  the  standard  thus  fixed  by  appellant's  coun< 
sel,  in  that  they  omit  the  element  of  ordinary  care  on  the  part 
of  appellant  in  the  construction  and  maintenance  of  the  bridge, 
and  put  the  case  to  the  jury  refi;ardles8  of  the  assumption  of 
risk  on  the  part  of  appellee. 

It  would  be  a  tedious,  and  we  think  unprofitable,  task  to 
set  out  all  of  the  numerous  instructions  thus  objected  to,  and 
to  extend  this  opinion  in  meeting  specifically  the  objections 
urged.  Some  of  the  instructions  are  somewhat  confused,  in 
that  the  jury  were  instructed  in  relation  to  matters  not  in  is- 
sue, either  by  the  pleadings  or  the  proof;  but  we  think  that 
the  extraneous  matters  referred  to  could  in  no  way  have  mis- 
led the  jury  to  the  prejudice  of  appellant.  Some  of  the  in- 
structions given  were,  perhaps,  not  as  full  as  they  might  have 
been;  but  it  has  often  been  held  by  this  court  that  it  is  un- 
necessary, as  it  is  impracticable,  to  embody  all  of  the  law  of 
the  case  in  one  instruction,  and  that  where  a  rule  of  law  ap- 
plicable to  the  case  is  given  in  one  instruction,  it  is  not  neces- 
sary to  repeat  it  in  another;  and  further,  that  if  an  instruction 
contains  no  erroneous  proposition  of  law  as  applied  to  the 
case,  and  either  party  thinks  that  it  is  faulty  because  not 
full  enough,  his  remedy  is  to  submit  additional  instructions: 
LowisviUe  eU.  Ry  Co.  v.  /otiea,  108  Ind.  551,  670,  and  cases 
there  cited;  Board  of  Commisrioners  v.  Legg^  110  Id.  479,  485, 
and  cases  there  cited;  Wilson  v.  Trafalgar  etc,  0.  R,  Co.^  93 
Id.  287,  291. 

And  so  it  has  been  many  times  held  that  all  of  the  instruc- 
tions given  must  be  considered  together,  and  that  if,  thus 
considered,  the  law  was  correctly  stated  in  such  a  manner  as 
to  be  intelligible,  and  not  confusing  to  the  jury,  the  judgment 
will  not  be  reversed  by  reason  of  inaccurate  statements  in 
any  particular  instruction:  Louisville  etc,  R'y  Co.  v.  JoneSj 
Bupra^  and  cases  there  cited;  Cline  v.  Lindsey^  1 10  Ind.  337, 
and  cases  there  cited;  Rauck  v.  State,  110  Id.  384,  and  cases 
there  cited;  Deig  v.  Moreheady  110  Id.  451,  and  cases  there 
cited. 

Leaving  out  of  consideration  for  the  present  the  seventh  in- 
struction given  at  the  request  of  appellee,  the  others  given  at 
bis  request  and  upon  the  court's  own  motion,  taken  together, 
put  the  case  to  the  jury  substantially  upon  the  theory  con- 
tended for  by  appellant's  counsel.  And  in  the  ten  instruc- 
tions given  at  the  request  of  appellant's  counsel,  their  theory 
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was  puahed  to  the  ntmoBt  limits  and  in  some  inatances 
beyond  what  raaion  and  the  ooKreet  rules  of  the  law  will 
justify. 

It  appears  in  this  case  that  the  brakes  whieh  appdlee  was 
required  to  set  were  on  the  tops  of  the  cars.  It  was  necessary 
for  him,  in  getting  to  them,  to  pass  over  the  tops  of  the  oars. 
There  are  cases  which  hold  that  in  such  a  case  railway  com- 
panies are  not  bound  to  erect  the  overhead  bridges  constructed 
by  them  of  such  a  height  that  brakemen  can  stand  or  walk 
erect  upon  the  tops  oi  the  cars  without  coming  in  collision 
with  them. 

As  applied  to  this  ease  especially,  we  cannot  approve  of 
those  rulings.  Here  the  bridge  was  but  fimr  feet  and  nine 
inches  above  the  tops  of  the  cars;  the  brakes  were  on  the 
tops  of  the  cars,  and  to  get  to  than,  the  brakemen  were  re- 
quired to  pass  over  the  tops  of  the  cars,  not  only  in  the  day- 
time, but  also  in  the  night-time,  and  often,  doubtless,  as  in 
this  case,  when  the  night  was  dark,  rainy,  and  foggy,  and 
when  it  would  be  almost,  if  not  quite^  impossible  fior  them  to 
know  of  the  proximity  of  such  bridges  when  called  to  brakes 
upon  moving  trains^  even  if  thqr  had  knowledge  that  such 
bridges  were  maintained. 

To  erect  and  maintain  such  bridges  uder  swdk  eiicum- 
stances  is  negligence. 

Further  reflection  has  strengthened  the  conviction  on  our 
part  that  this  conclusion  is  fully  sustained,  both  by  reason 
and  the  better  authority. 

In  addition  to  the  authorities  cited  in  the  principal  opinion, 
we  cite  the  following:  Shearman  and  Bedfield  on  NegligenoCi 
4th  ed.,  sees.  198  et  seq.,  and  notes  and  cases  there  dted; 
Beach  on  Contributory  Negligence,  sec.  134;  Chicago  $te*B.B. 
Co.  Y.Johnson,  116  111.  206. 

And  where,  as  here,  the  facts  are  shown  without  any  con- 
flict in  the  evidence,  the  court  may  chaige  the  jury  that  in 
the  erection  and  maintenance  of  the  bridge  the  railway  com- 
pany was  guilty  of  negligence:  Board  of  CommUsionen  v.  Lgggf 
110  Ind.  479,  and  cases  there  cited. 

In  the  contract  of  hiring,  an  employee  assumes  all  risks 
ordinarily  and  naturally  incident  to  the  service,  but  he  does 
not  assume  the  risk  of  injury  from  unusual  hazards.  To  say 
the  least,  in  this  case  appellee  did  not,  by  his  contract  of  hir- 
ing, assume  the  risk  of  injury  from  the  low  bridge,  unless  he 
had  knowledge  of  the  hazard.     The  danger   from  such  a 
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bridge  is  not  a  hazard  ordinarily  and  natorallj  connected 
with  the  service.  It  is  not  shown  that  he  was  informed  of 
the  danger,  nor  that  he  had  knowledge  of  it  when  he  engaged 
in  the  Bervice. 

As  to  bis  duty  to  exercise  care  for  his  own  safety,  both  in 
discovering  the  danger  and  in  avoiding  the  injury,  the  jury 
were  fully  instructed,  and,  as  we  have  said,  and  without  be- 
ing more  specific,  the  rule  was  pushed  beyond  what  reason 
and  the  law  will  sanction. 

It  is  not  easy  to  determine  whether  the  seventh  instruction 
given  at  the  request  of  appellee  was  intended  to  place  appel- 
lee's right  to  recover  upon  the  doctrine  of  comparative  neg- 
ligence, or  upon  the  ground  of  willfulness  on  the  part  of 
appellant,  in  which  case  negligence  on  the  part  of  appellee 
would  not  defeat  his  right  to  recover.  Upon  either  construc- 
tion,  the  instruction  was  erroneous.  In  the  first  place,  the 
doctrine  of  comparative  negligence,  as  held  by  the  Illinois 
court,  and  as  applied  to  a  case  like  this,  has  no  place  in  the 
rufings  of  this  court;  and  in  the  second  place,  appellant  is 
not  charged  with  willfulness  in  the  complaint. 

The  error,  however,  must  be  regarded  as  a  harmless  one, 
M  the  jury  found,  in  answer  to  interrogatories,  that  appellee 
was  not  guilty  of  negligence.  It  is  therefore  apparent  that 
the  verdict  was  not  based  upon  the  greater  negligence  of  ap- 
pellant and  the  lesser  negUgence  of  appellee;  nor  upon  the 
theory  that,  although  appellee  was  guilty  of  negligence,  he 
could  yet  recover  by  reason  of  willfulness  on  the  part  of  ap- 
pellant: See  Worley  v.  Jfoore,  97  Ind.  15;  Woclery  v.  LauimMle 
etc.  Ry  Co.,  107  Id.  881;  57  Am.  Rep.  114. 

As  to  the  eleventh  instruction  asked  by  appellant  and  re- 
fused by  the  court,  it  is  sufficient  to  say  that  it  does  not  state 
the  law  correctly,  and  that  if  it  did,  the  error  in  refusing  it 
would  be  a  harmless  error,  as  the  second  instruction  so  asked 
and  given  embodied  the  substance  of  it:  Stephenson  v.  Staie^ 
110  Ind.  358;  59  Am.  Rep.  261;  National  Benefit  Asaoe.  v. 
ChrauTnanj  107  Ind.  288. 

And  so  of  instructions  12  and  12^  asked  by  appellant  and 
refused  by  the  court;  without  deciding  whether,  as  asked,  they 
stated  the  law  correctly,  it  is  sufficient  to  say  that  the  sub- 
stance of  them  was  embodied  in  other  instructions  given. 

From  what  is  here  said,  it  must  not  be  understood  that  we 
hitend  to  indorse  in  full  the  theory  upon  which  appellant's 
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tounsel  haye  argued  the  alleged  errors  in  the  giving  of  instrao- 
tions  as  above  stated,  and  as  applied  id  a  case  like  this. 

After  a  careful  consideration  of  all  of  the  questions  discussed 
by  counsel,  we  are  satisfied  that  the  record  presents  no  error 
for  which  the  judgment  should  be  reversed. 

The  petition  for  a  rehearing  is  therefore  overruled. 


BkFLOTU  of  BAQ.WAT  COKPAIIT  HAS  A  RiOHT  TO  AssuMX  that  iti  biid|sw 
and  track  are  to  oonstnioted  as  to  render  him  safe  in  the  disoharge  of  the 
dntiee  of  hie  employment:  8L  Lotdi  etc  R.  S,  Co,  ▼.  Irwin,  87  Kan.  701;  1 
Am.  8t.  Bep.  266,  end  note  274. 

Smbvant  Assumis  QBDnrABT  Risks  IxanoiKST  to  EicPLOTianT:  WiUom 
T.  Winona  tie.  R.  R.  Co.,  87  Minn.  826;  5  Am.  St.  Bep.  851.  and  note  854; 
InOanapolU  ek.  R.  R,  Co.  ▼.  Wation,  114  Ind.  20;  5  Am.  St.  Bep.  578,  and 
note  592;  Norfolk  etc  R^y  Co.  ▼.  CoUreU,  83  Va.  512;  8t  Lmda  eU.  R.  R.Co. 
T.  IrvAn,  87  Kan.  701;  1  Am.  St.  Bep.  266.  Bat  he  has  a  ri^^t  to  rely  npon 
hii  employer's  care,  superior  knowledge,  and  judgment,  and  may  rightfnUy 
assume  that  the  latter  has  taken  all  reasonable  precautions  to  guard  him 
from  danger,  and  will  not  expose  him  to  unnecessary  risk:  Faren  ▼.  StUere, 
80  La.  Ann.  1011;  4  Am.  St  Bep.  256,  and  cases  collected  in  note  264. 

RaUiROAD  Coxpakt,  lOB  Injuboeb  GAin»D  BT  Bbunib,  the  oorering  of 
which  is  so  low  as  to  strike  an  employee  in  the  discharge  of  his  duties,  is  an- 
swerable to  him  in  damages,  if  he  had  no  knowledge  of  its  dangerous  Bature: 
8L  Louie  etc  R.  R.  Co.  ▼.  InOn,  87  Kan.  701;  1  Anu  St.  Bep.  266,  and  note 
274;  compare  Baylor  ▼.  DekuBore  etc  R.  R.  Co.,  40  K.  J.  Law,  23;  29  Am. 
Bep.  208;  BdUimore  etc  R.  R.  Co.  ▼.  Strieker,  51  Md.  47;  34  Am.  Bep.  291; 
Raine  v.  8L  Louie  etc  R.  R.  Co.,  71  Mo.  164;  86  Anu  Bep.  459;  PUteburg  etc 
R.R.Co.r.  Senimeyer,  92  Pa.  St.  276;  87  Anu  Bep.  684. 

DuTT  or  Bauaoad  Ookpant  to  Coveb  Bbidgbs  and  O0lvxbt8  on  line 
of  its  road  within  its  yards:  FranisUn  v.  Winona  etc  R.  R.  Co.,  87  Minn.  409; 
5  Am.  St  Bep.  856. 

BvXDBHOB  THAT  SUX  OF  MOHBT  WAS  OfRBXD  BT  DEflNnAlIT   AS   OOM- 

FBOMisB  IB  Admibsiblb  IN  Favor  OF  PLAINTIFF,  uuless  the  offer,  when  made, 
was  stated  to  be  confidential  or  without  prejudice:  Brice  ▼•  Bauer,  106  N.  Y. 
428;  2  Am.  St  Bep.  454;  but  compare  Harrington  ▼.  Lincoln,  4  Gray,  563;  64 
Am.  Dea  95.  Admission  of  an  independent  fact  made  during  negotiationa 
for  compromise,  is  admissible  in  evidence  against  the  party  "«*^^"g  it:  Sae^ 
man  ▼.  Amcekeag  Mfg.  Co.,  44  N.  H.  143;  82  Am.  Dec.  201. 

TB8TDC0NT  OF  PBTHIOIAN  AS    TO  PeBMANXNOT  OF   PeBSONAL   InJUBT    IB 

NOT  LvooMTBiXNT  In  an  action  for  damages  for  negligently  causing  such  in- 
jury: Bva  Y.  New  York  CenL  R.  R.  Co.,  81  N.  Y.  814;  88  Am.  Deo.  271|  JM- 
leiofi  ▼.  New  York  CenL  R.  R.  Cb..  85  K.  Y.  487;  91  Am.  Deo.  67. 
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Nbw  York,  Chioago,  and  St.  Louis  Bailway 

Company  v.  Doanb. 

[IIA  IlTDIAVA,  «&] 
VlOIlOIIKnL  —  DUTT  OF  RaILBOAB  OoXPAKT  EvOAOID  nr  THB  TaANSPOBTA* 

rms  ov  TAmanoEaa,  wmrmui  vr  Fbxzqbt  ob  PAflanroxB  Traikb»  u 
to  BO  ran  and  manage  ita  tfains,  and  to  ao  handle  its  paaaengen,  that  no 
one  ihall  be  injnred  by  its  negligence,  and  the  nune  liability  ia  incmred 
for  the  safety  of  a  passenger  in  a  caboose  attached  to  freight  trun  as 
for  one  in  a  regnlar  passenger-coach,  where  such  passenger  has  been  ad- 
mitted into  the  caboose,  and  has  paid  his  fare  for  transportation  as  a 


Ir  D  Dorr  of  Railboad  Cokpakt  as  Oabbubs  of  Pasbbkoxbb  to  Pbo- 
viDB  SiriTABLB  Statiokal  Aooommodatiohs  to  enable  persons  to  enter 
its  can  and  passengers  to  safely  alight  therefrom,  and  if  the  train  is 
stopped  at  some  place  other  than  the  regular  station,  and  passengers  ar» 
required  to  alight,  and  are  injnred  in  conseqnence,  the  company  is  liable* 
to  the  same  extent  as  if  the  injury  was  occasioned  by  the  def ectiyenes» 
of  its  own  premises. 

FAflDDroxBS  ON  Fbxxobt  TaAizr,  if  Rbquibxd  to  Lbatb  Oab  at  8omb: 

PLACB  OtHSB  THAH  STATIOir,  ABB  EmTTILBD  to  CaBB  AMD  ATTBNTIOir 

sneh  as  to  enable  them  to  properly  reach  the  station,  especially  so  where* 
the  place  at  which  they  are  discharged  is  inappropriate  or  inoonvenientp 
snch  passengers'may,  under  certain  cireomstances,  be  dischaiged  at  some 
place  other  than  the  station  platform. 
DuTT  Ain>  LiABiLrnr  of  Railroad  Cokfant  to  Passbvoers. -^  Train 
should  be  stopped  at  station,  bat  if  it  stops  short  of  the  station  or  goes 
beyond,  it  should  be  either  backed  to  the  station,  or  the  passenger  shoold 
be  notified  where  and  how  to  alight^  and  be  warned  of  any  attendant 
danger,  and  should  be  given  snch  assistance  or  instructiona  as  are  neces- 
sary to  assure  a  safe  return  to  the  station-honse;  and  where  an  injury 
rssnlts  to  the  passenger  so  required  to  alight  at  an  unusual  place^  the 
company  is  liable  in  the  absence  of  fault  on  the  part  of  the  passenger. 

/.  B.  CohrSj  J.  8.  FraseTj  and  W.  D.  Frater^  for  ibo  appel« 
lant 

/•  Z>.  Widaman  and  J.  W.  Coohy  for  tho  appellee. 

NiBLACK,  G.  J.  Notwithstanding  some  discrepanoies  be- 
tween witnesses  on  certain  matters  of  minor  importance,  there 
was^eyidence  in  this  case  very  strongly  tending  to  establish 
the  following  facts:  That,  dnring  the  year  1863,  as  well  as 
since  that  time,  the  appellant,  the  New  York,  Chicago,  and 
St.  Louis  Bailway  Company,  ran  a  train  of  cars,  known  as  a 
local  freight  train,  daily  over  its  line  of  road  between  a  point 
near  the  city  of  Chicago,  in  the  state  of  Illinois,  and  the  city 
of  Fort  Wayne,  in  this  state;  that  it  was  in  the  habit  of  carry- 
ing passengers  in  a  caboose  attached  to  the  rear  end  of  that 
train  between  all  the  stations  on  that  part  of  its  line  of  road; 
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that  the  appellee,  Rebecca  Doane,  on  the  eighteenth  day  of 
June,  1883,  edtered  the  caboose  of  that  train,  at  a  station 
on  the  road  known  as  Mentone,  for  the  parpose  of  being  con- 
veyed as  a  passenger  toa  statiim  nine  or  ten  miles  farther  east, 
called  Glaypool,  and  paid  to  the  oondnctor  of  the  train  the 
amount  demanded  by  him  for  transportation  to  the  station 
laet  named;  that  there  was  a  depot,  or  station-hoose,  with  a 
platform  forty  or  fifty  feet  long  attached,  on  the  north  side  of 
the  road  at  Claypool;  that  the  train  consisted  of  near,  if  not 
quite,  thirty  can;  that  when  it  readied  Glaypocd,  it  stopped 
alongside  of  the  platform,  the  caboose  standing  on  the  track 
at  least  several  lengths  of  cars,  and  probably  several  hundred 
feet,  west  of  the  platform;  that  several  ireight-oars  were  at  the 
time  standing  on  a  switeh  on  the  sooth  side  of  and  immedi- 
ately adjacent  to  the  caboose;  ttiat  on  the  north  side  of  the 
caboose  a  ditch,  containing  some  water,  several  feet  deep  and 
four  or  five  foot  wide,  xan  along  near  and  parallel  with  the 
railway  track;  that  Mm.  Doane  waa  unable  to  see  any  safe  or 
convenient  way  of  getting  out  of  or  away  from  the  caboose;  that 
there  was  a  plank  across  the  ditch  some  fifty  or  sixty  feet  east 
of  the  caboose,  over  which  persons  sometimes  walked,  but  the 
strip  of  ground  between  the  ditch  and  the  railway  track  was 
so  narrow  as  to  make  it  impracticable  for  her  to  attempt  to 
reach  the  plank  with  her  two  bundles  of  baggage,  which  she 
was  carrying  with  her;  that,  being  told  by  one  of  her  fellow- 
passengers  that  the  train  would  probably  pull  up  to  and  let 
her  off  at  the  platform,  she  remained  in  the  caboose;  that  at 
or  about  the  time  the  train  stopped,  the  conductor  and  the 
only  brakeman  then  near  it  left  the  caboose  without  giving 
Mrs.  Doane  any  directions  as  to  how  or  when  she  could  safely 
leave  the  train,  and  without  offering  her  any  assistance  in 
leaving  it;  that  before  leaving  the  caboose  the  brakeman  an- 
nounced the  name  of  the  station,  but  from  dullness  of  hearing, 
or  some  odier  cause,  she  did  not  hear  the  announcement;  that 
she  was,  however,  otherwise  informed  that  the  train  was  ap- 
proaching Claypool;  that  after  the  expiration  of  fifteen  or 
twenty  minutes  the  train  prooeeded  on  its  way  east,  without 
stopping  at  the  platform;  that  in  passing  the  platform  the  con- 
ductor stepped  from  it  into  the  caboose,  and  seeing  that  Mrs. 
Doane  was  still  on  the  train,  he  climbed  on  top  and  gave  the 
necessary  signal  to  have  the  train  stopped;  that  the  train  was 
stopped  accordingly  on  a  curve  eighty  or  ninety  rods  away 
from  but  still  in  sight  of  the  station-house;  that  Mrs.  Doane 
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thereupon  demanded  that  she  should  be  returned  to  the  station 
by  backing  up  the  train,  but  the  conductor  declined  to  so  back 
up  the  train,  and  requested  her  to  get  off  where  the  train  then 
was,  which,  with  his  assistance,  she  did,  the  locality  being  one 
with  which  she  was  entirely  unacquainted;  that  on  her  reaching 
the  ground,  the  conductor  either  said  or  did  something  which 
impressed  her  with  the  belief  that  she  could  easily  get  back  to 
the  station  by  walking  on  the  railway  track,  and  that  this  was 
the  best  route  for  her  to  take;  that  where  she  left  the  train 
there  was  a  wire  fence,  consisting  in  part  of  barbed  wires,  on 
both  sides  of  the  railway  track,  running  back  to  a  railroad 
crossing  near  the  station-house;  that,  seeing  no  other  way  open 
to  her,  she,  with  her  bundles,  started  along  the  track  in  the 
direction  of  the  station-house;  that  she  had  proceeded  only  a 
short  distance  when  she  came  to  a  cattle-pit,  from  which  plank 
fences  three  or  four  feet  high  extended  each  way  to  the  re- 
spective wire  fences;  that  realizing  the  danger  there  might  be 
in  attempting  to  pass  over  the  cattle-pit,  but  failing  to  observe 
any  means  of  getting  around  it,  and  fearing  she  might  be 
caught  by  some  other  passing  train,  she  stepped  upon  and 
started  to  walk  over  the  cattle-pit,  exercising  as  much  care  as 
was  consistent  with  her  then  excited  and  very  nervous  condi- 
tion;  that,  when  about  half-way  across  the  cattle-pit,  she  fell 
and  broke  one  of  her  arms  near  the  wrist,  and  was  otherwise 
bruised  and  injured;  that,  with  the  assistance  of  a  gentleman 
who  came  to  her  relief,  she  got  back  to  the  station-house, 
where  she  received  surgical  aid  and  attention;  that  the  injury 
to  her  arm  had  proved  to  be  a  very  painful  and  permanent  in- 
jury; that  her  wrist  had  not  regained  and  never  would  regain 
its  normal  condition,  her  arm  being  thus  left  in  a  maimed  and 
weakened  predicament. 

It  was  also  shown  that  somewhere  not  far  from  where  Mrs. 
Doane  left  the  train  there  was  a  gate  on  the  north  side  of  the 
road  which  opened  into  a  private  lane  running  north  through 
a  farm;  that  some  distance  farther  north  there  was  another 
gate  on  the  west  side  of  the  lane  which  led  into  an  open 
field;  that  she  might  have  gone  through  these  two  gates  and 
thence  through  the  open  field,  and  by  a  circuitous  route  have 
reached  the  station-house  without  walking  upon  the  railway 
track,  but  she  had  no  knowledge  of  the  fact  that  she  might 
get  to  the  station-house  in  that  way,  and  nothing  occurred  to 
direct  her  attention  to  the  practicability  of  her  getting  back 
by  that  or  any  other  route  outside  of  the  railway  track. 
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A  jury  returned  a  verdict  in  favor  of  Mrs.  Doane,  asseBsing 
her  damages  at  one  thousand  dollars,  and,  over  exceptions  re- 
served, judgment  was  given  upon  the  verdict. 

Error  is  assigned  upon  the  overruling  of  a  demurrer  to  the 
complaint,  which  consisted  of  two  paragraphs,  and  the  refusal 
of  the  circuit  court  to  grant  a  new  trial. 

In  support  of  the  errors  assigned,  it  is  sought  to  be  main- 
tained in  argument:  1.  That  upon  the  facts  contained  in  the 
complaint,  and  substantially  proven  at  the  trial,  Mrs.  Doane 
was  guilty  of  contributory  negligence  in  not  leaving  the  caboose 
when  the  train  stopped  at  Glaypool,  and  also  in  attempting  to 
walk  back  along  the  railway  track,  and  over  the  cattle-pit, 
after  she  left  the  train;  2.  That  upon  the  facts  as  stated,  the 
injury  complained  of  was  too  remote  to  constitute  a  cause  of 
.action  against  the  railway  company;  3.  That  the  damages 
assessed  were,  in  any  view  which  ought  to  be  taken  of  the  facts 
as  proven,  excessive;  4.  That  certain  instructions  given  to  the 
jury  were  erroneous. 

A  railroad  company  may  refuse  to  carry  passengers  on  its 
freight  trains,  but  if  it  admits  a  person  into  a  caboose  attached 
to  one  of  its  freight  trains,  to  be  transported  as  a  passenger, 
and  takes  the  customary  fare  for  his  transportation  as  such,  it 
incurs  the  same  liability  for  his  safety  as  though  he  had  taken 
passage  in  one  of  its  regular  passenger-coaches. 

It  is  neither  expected  nor  required  that  a  passenger  upon  a 
freight  train  shall  be  provided  with  all  the  comforts  and  con- 
veniences which  are  usually  afforded  passengers  on  a  regular 
passenger  train,  but  there  is,  on  that  account,  no  diminution 
in  the  obligation  of  those  in  charge  of  the  freight  train  to  cany 
its  passengers  with  becoming  and  all  necessary  care,  and  to 
deliver  them  safely  at  or  conveniently  near  their  respective 
places  of  destination.  It  is  the  duty  of  a  railroad  company 
engaged  in  the  transportation  of  passengers,  whether  by  freight 
or  passenger  trains,  to  so  run  and  manage  its  trains,  and  to  so 
handle  its  passengers,  that  no  one  shall  be  injured  by  its  own 
negligence:  2  Wood  on  Railway  Law,  1121  et  seq.;  Ohio  etc, 
Ry  Co.  V.  Sdby,  47  Ind.  471;  17  Am.  Rep.  719;  Ohio  etc.  IPy 
Co,  V.  Dicierwn,  69  Ind.  817. 

It  is  also  the  duty  of  a  railroad  company  to  provide  suitable 
stations  and  platforms  to  enable  persons  to  enter  its  cars,  and 
passengers  to  safely  alight  when  they  have  accomplished  their 
journey.  As  pertinent  to  that  duty.  Wood  on  Railroad  Law,  at 
section  305,  on  page  1123,  says,  and  we  have  no  doubt  correctly, 
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that  "  the  trains  must  be  stopped  at  the  station  so  that  passen- 
gers can  alight  upon  the  platform,  and  if  they  are  stopped  at 
any  other  place,  and  the  station  is  called,  so  that  passengers 
are  required,  or  have  a  right  to  understand  that  they  are  re- 
quired, to  stop  there,  the  company  is  liable  for  injuries  received 
in  leaving  such  place,  to  the  same  extent  and  upon  the  same 
ground  that  it  would  be  liable  for  injuries  received  from  the 
defectiveness  of  its  own  premises:  White  Water  fi.  R.  Co.  v. 
Butler  J 112  Ind.  598. 

These  general  principles  apply  as  well  to  the  carrying  of  pas- 
sengers by  freight  as  by  passenger  trains,  subject  only  to  such 
modifications  as  are  made  necessary  by  the  nature  of  the 
business  in  which  freight  trains  may  be  engaged.  Where  a 
freight  train  is  accustomed  to  discharge  its  passengers  at  some 
place  other  than  the  platform,  or  where  it  is  impracticable  for 
it  to  reach  the  platform  with  its  caboose,  or  other  car  in  which 
its  passengers  are  carried,  it  may  require  passengers  to  leave 
its  train  at  some  other  appropriate  and  convenient  place  not 
connected  with  the  platform.  In  such  an  event,  however,  pas- 
sengers are  entitled  to  receive  such  care  and  attention  as  are 
necessary  to  enable  them  to  properly  reach  the  station,  and 
this  is  especially  so  where  the  place  at  which  they  are  dis- 
charged is  either  inappropriate  or  inconvenient:  Woolery  v. 
LouisviUe  etc.  R'y  Co.,  1-07  Ind.  381;  57  Am.  Rep.  114.  Pur- 
tner  on,  at  page  1186,  the  same  author  says  that  '^  if  the  train 
overshoots  or  stops  short  of  the  platform  at  an  unusual  place, 
it  is  held  that  the  company  is  bound  to  assist  the  passengers 
to  alight,  and  in  any  event,  in  such  a  case,  it  would  be  its  duty 
to  either  back  the  train  to  the  station  or  notify  th*e  passengers 
where  and  how  to  alight,  and  warn  them  of  any  dangers  inci- 
dent to  alighting  at  that  point;  and  if,  through  no  fault  of  the 
passenger,  he  is  injured  by  alighting  at  that  point,  or  in  get- 
ting from  there  to  the  station  or  highway,  the  company  is  lia- 
ble therefor." 

Applying  these  principles  to  the  facts  of  this  case,  the  rail- 
way company  failed  in  its  duty  in  not  either  stopping  the 
caboose  at  the  platform  at  Claypool,  or  assisting  Mrs.  Doane 
to  alight  from  the  train  when  it  stopped  west  of  that  place, 
«nd  to  reach  the  station  in  safety.  Under  all  the  circum- 
stances,  she  was  justified  in  not  leaving  the  caboose  where  it 
stopped,  as  well  as  in  inferring  that  it  would  be  pulled  up  to 
the  platform  before  leaving  the  station.  It  also  failed  to  per- 
form a  plain  and  very  urgent  duty  when  it  neglected   to 
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either  back  its  train  to  a  convenient  point  near  the  station,  or 
to  give  her  Buch  assistanoe  or  instructionfi  as  were  necessarj  to 
assare  her  safe  retnm  to  the  station-house  after  it  had  carried 
her  beyond  her  place  of  destination.  The  dxxty  of  a  railroad 
company  as  a  common  carrier  of  passengers  is  not  fully  per- 
formed nntil  it  delivers  its  passenger  in  proper  condition  at 
tbe  station  to  which  he  has  paid  his  fare. 

Mrs.  Doane  was  not  guilty  of  negligence  in  failing  to  dis- 
cover  some  gates  leading  into  private  inclosures,  and  into  an 
open  and  remote  field,  through  which  she  might  have  returned 
to  the  station  by  an  unmarked  and  circuitous  route.  It  was, 
under  the  circumstances,  not  only  natural,  but  reasonable, 
aside  firom  any  directions  or  intimations  which  the  conductor 
may  have  given  her,  that  she  should  have  attempted  to  fol- 
low  the  railway  track  back  to  the  station-house.  Until  she 
reached  that  point,  she  was  still,  constructively,  a  passenger 
on  the  ra.ilway  train,  and  had  a  right  to  rely  upon  any  informa- 
tion or  directions  which  she  may  have  received  from  the  con- 
ductor: See  2  Wood  on  BaUway  Law,  1124-1126. 

Nor  was  Mrs.  Doane  guilty  of  contributory  negligence  in 
her  effort  to  walk  over  the  cattie-pit.  It  was  important  to  her 
that  she  should  pass  that  place  in  some  way,  and  within  a  rea- 
sonable time,  and  no  other  practicable  method  of  passing  it 
was  apparently  open  to  her. 

It  is  a  matter  within  the  common  knowledge  of  all  that  a 
person  may,  by  the  exercise  of  a  high  degree  of  care,  ordi- 
narily walk  with  safety  over  a  cattie-pit.  But  a  cattie-pit  is 
not  a  suitable  place  to  compel  a  passenger  to  walk  over  to 
reach  the  end  of  his  journey,  and  it  was  negligence  on  the 
part  of  the  railway  company  to  place  her  in  a  position  which 
seemingly  required  her  to  incur  the  hazard  of  walking  upon 
such  a  place.  It  is  an  old  rule  that  where  one  person  places 
another  in  such  a  situation  that  the  latter  must  adopt  a  peril- 
ous alternative,  the  former  is  responsible  for  the  consequences: 
Jones  V.  Boyce,  1  Stark.  493. 

A  practical  application  of  this  rule,  in  aid  of  the  general 
principles  previously  announced  as  above,  leads  us  to  the  fur- 
ther conclusion  that  the  injuries  to  Mrs.  Doane  were  proxi- 
mately caused  by  the  negligence  of  the  railway  company. 
This  view  is  fully  sustained  by  the  cases  of  CindnTiati  etc. 
R.  R.  Co,  V.  Eaton^  94  Ind.  474,  48  Am.  Eep.  179,  and  Terre 
Haute  etc.  R,  R.  Co.  v.  Buckj  96  Ind.  846,  49  Am.  Bep.  168. 

Nothing  is  shown  from  which  we  can  infer  that  the  dam- 
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ages  were  excessive.  Notwithstanding  Mrs.  Doane  had,  at  the 
time  of  her  iojuriesi,  passed  the  meridian  of  life,  the  maiming 
and  permanent  disabling  of  her  arm  was  no  trivial  matter  to 
her.  She  thereby  became  very  materially  less  able  to  earn  her 
own  living  (which  she  had  been  accustomed  to  do)  for  the  rest 
of  her  life.  The  amonnt  she  recovered  impresses  us  as  a  very 
moderate  compensation  for  the  injuries  for  which  she  sued. 

Objections  are  specifically  made  to  some  of  the  instructions 
given  to  the  jury,  but  none  of  the  instructions  complained  of 
are  inconsistent  with  the  legal  principles  we  have  applied  to 
the  evidence,  and  hence  what  we  have  already  said  practically 
disposes  of  all  the  questions  made  upon  the  instructions. 
Having  in  view  the  same  legal  principles,  the  demurrer  to  the 
complaint  was  rightly  overruled. 

The  judgment  is  affirmed,  with  costs. 


DioasB  or  Cabs  Bjcqitibxd  or  Coiocon  Oaxbosl  or  Passenoibsx  C9U- 
eagoete,  S,  B.  Co,  ▼.  PUUbmry^  123  HL  0;  6  Am.  St  Bep.  483,  and  note  490; 
City  etc  R'y  ▼.  Fiadley,  76  Qa.  311. 

Railroad  Compandes,  as  Such,  must  Psovms  Rbasohablb  Stational 
AoooiaiODATiONS  and  aafegoarda  where  they  tunally  take  on  and  put  out 
passengers;  IfoseB  ▼.  Lommrille  eic  B,  B.  Co,,  39  La.  Ann.  S49;  4  Am.  St 
Bep.  231,  and  note 238;  LUtleBodBtic  B*y  Co.  v.  Caweneue,  ^  Axk.  106. 

FAssxirGXR  ON  Fbxioht  TBAnr,  with  Knowlsdgi  or  Bisks  axtd  Inooh* 
TERncKOBS  iNomKMTAL  THXRKTO,  18  BouMB  to  be  more  oarefol  in  guarding 
against  injoiy  than  he  woold  be  in  traTeUng  upon  ordinary  passenger  trains: 
WaUoux  V.  Wetiem  etc  B.  R.  Co.,  98  N.  0.  494;  2  Am.  St.  Bep.  346;  and  see 
CmdnUB.  B.  ▼.  8nM,  760a.  209;  2  Am.  St  Bep.  31,  and  note 39. 

Tbouoh  Bazlroad-cab  IB  KOT  OFxaATED  TO  Cabbt  PAaBEiioBR8»  yet  if 
a  person  rides  therein  at  the  invitation  of  the  senrants  in  charge  thereof 
each  car  most  be  operated  in  a  manner  soggested  by  dne  care  and  cantion 
tot  the  safety  of  passengers:  Lake  Shore  He  B*y  Co.  ▼.  Brown,  123  HL  162; 
6  Am.  St  Rep.  610^  and  note  623.  Passenger  riding  npon  freight  train  by 
permission  of  the  condnctor,  withoat  notice  that  his  so  riding  is  against  the 
roles  of  the  company,  is  entitled  to  same  rights  as  if  he  were  riding  on  a  pas- 
senger train;  and  a  passenger  received  on  a  freight  train  which  habitoally 
carried  passengers  is  entitled  to  same  degree  of  the  care  as  passengers  on 
regular  trains,  except  that  he  acquiesces  in  the  usnal  incidents  and  conduct  of 
such  train  managed  by  prudent,  competent  men:  MeOte  v.  Minouri  Paeyio 
B"y  Co.,  92  Mo.  208;  1  Am.  St  siep.  706,  and  note  712. 

PAS8KNOXB    HAS  A  BiQHT  TO    BX   DlSGHABOXD    AT  THX  BiaULAR    DeFOT 

of  the  carrier,  and  if  ejected  at  another  place,  the  carrier  is  liable:  WhiU 
WaUr  etc  B*y  Co.  ▼.  BtUler,  112  Ind.  698;  Alabama  etc  ffy  Co.  ▼.  Wilkinson, 
77  Qa.  75;  8L  Loma  etc  B'y  v.  Permm,  49  Ark.  182.  Trams  must  stop  at 
advertised  stations:  Note  to  Atehiaon  etc  I^y  Co.  v.  Oanis,  6  Am.  St  Bep. 
794;  but  the  passenger  nmst  inform  himself  whether  the  train  does  actually 
stop  at  hie  station  under  the  rules  of  the  companyt  Aiddaom  ef&  B^y  Qk  v. 
Oaiu,  38  Kan.  608;  6  Am.  St  Bep.  78a 


468  EVANSVILLB  ETC.  R.  R.  Co.  9.  OUTTON.      [IlK 


EVANSVILLB    AND    TbBBB     HaUTB     BaILBOAD    COM- 
PANY   V.    GUTTON. 

fun  UmiAVA,  49QIJ 

Whils  Bahaoad  Compact  xh  BiLixioir  to  a  Bbatmaw  d  hot  Bowd 
TO  GuABAirm  thb  Absolutb  Fimss  ov  Cosiwotob,  yet  in  employ* 
ing  him  oompany  miut  ezeroiia  a  defsree  of  oare  oommeniiirate  with  the 
responsibilities  of  the  position^  and  in  ease  peonliar  fitness  is  required, 
or  special  qnalifioations  demanded  for  the  servioe  to  be  performed,  it  is 
then  the  company's  duty  to  institate  inqniries  relatLve  to  condaotor's 
fitness  to  be  introsted  with  the  serrioe,  unless  it  is  assorad  by  his  pre- 
vious like  serWoe  of  his  competency  for  soch  position. 

Bkpiotbb's  LzABZurr  to  Oo-ucplotbb.  — In  case  employee  proves  to  be 
incompetent  for  the  duty  assigned  him,  and  ordinary  care  has  not  been 
used  in  his  selection,  or  if  he  be  retained  after  notice  of  his  inoompe* 
tency,  employer  will  be  liable  to  co-empk^jree  whose  injury  results  proxi- 
mately from  lack  of  qualification  of  fellow-servant,  unless  the  person 
injured  had  notice  of  the  incompetency,  or  had  equal  opportunities  with 
employer  to  obtain  notice. 

HiouoKNGB— BviDXHCB  dw  Ohabaotxb  anb  Bxtknt  OF  Imjitbt  di  Ao- 
TioN  FOB  Dakaoib. — Li  suoh  action,  for  the  purpose  of  showing  the 
character  of  his  injury  and  the  nature  and  intensity  of  his  snfibring^ 
plaintiff  may  show,  after  stating  how  aoddent  oocurred  and  the  manner 
and  extent  of  his  injury,  that  after  he  had  extricated  himself  from  the 
collision  causing  the  injury,  he  had  proceeded  in  his  disabled  condition 
about  one  quarter  of  a  mile  along  the  track  to  flag  a  train,  and  prevent 
its  running  into  the  wreck;  that  he  had  so  done  believing  it  to  be  his 
duty  as  brakeman;  that  in  doing  such  act  he  had  sufiiared  great  pain, 
and  after  flagging  the  train,  became  unconsoions,  and  remained  so  till  the 
next  day. 

Whxkb  Extba-profbssional  Statbments  Alii  Mads  bt  OovnrsKL  zh  Ad- 
DBESBIMQ  Jury,  there  is  no  error  if  matter  is  set  right  by  court  in  such 
manner  that  no  harm  could  have  resulted. 

IirsTBuoTiONs  SHOULD  Statb  Lioal  Prcvgxplsb  Apfucablb  to  thb  FAon 
OF  THB  Oasb,  and  MOT  Mebb  Gbnbbal  Bitlbs  OF  PouoT  which  may  or 
may  not  be  wise  and  proper  in  the  conduot  of  a  particular  business. 

iHSTRUcnoMS  —  Imoompbtknoi  of  Emplotbb.  —  It  is  not  error  to  refuse 
instruction  which  in  effect  limits  evidence  of  spedfio  aots  of  incompe- 
tency of  employee  to  purpose  of  showing  due  oare  In  selecting  and  r^ 
teining  such  employee,  and  also  limits  the  same  to  purpose  of  bringing 
notice  of  incompetoioe  to  employer. 

It  u  No  Ebbob  to  Bbfusb  LraiBuonoB  when  there  is  no  evidenoe  to 
which  the  same  ii  applicable. 

/.  E.  Iglehari  and  E.  Taylor j  for  the  appellant. 

A.  OUehrwtj  O.  A.  De  Brvlerj  and  D.  B.  Kumlerj  for  the  ap- 
pellee. 

Mitchell,  C.  J.  Gajrton  was  severely  injured  in  a  collision 
which  ocoarred  on  the  appellant  railway  company's  road,  on 
the  twentieth  day  of  August,  1882,  while  serving  in  the  capa- 
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city  of  brakeman  on  one  of  the  company's  trains.  He  brought 
an  action  to  recover  damages  for  the  injuries  sustained,  and 
recovered  a  judgment  in  the  Oibson  circuit  court,  from  which 
this  appeal  is  prosecuted. 

His  case  proceeded  upon  the  theory  that  the  collision  re- 
sulted from  the  incompetency  of  Charles  Stice,  the  conductor, 
who  had  control  of  the  train  upon  which  the  plaintiff  was 
at  the  time  employed  as  brakeman,  and  that  the  liability  of 
the  company  grew  out  of  its  failure  to  exercise  proper  care  in 
the  selection  of  Conductor  Stice,  whose  alleged  incapacity  re- 
sulted in  the  collision. 

There  are  certain  undisputed  facts  in  the  case.  For  in- 
stance, there  is  no  dispute  but  that  the  railway  company  put 
Charles  Stice  in  charge  of  a  wild  train,  as  conductor,  to  run 
from  Terre  Haute  to  Evansville,  on  the  date  above  mentioned, 
and  that  the  train  was  being  run  upon  telegraphic  orders,  and 
not  upon  schedule  time.  The  plidntiff  was  a  brakeman  on 
this  train,  which  was  called  the  '^C.  &  E.  train,  special." 
Some  fourteen  miles  from  Vincennes,  at  a  station  called  Oak- 
town,  Stice  received  a  message  from  the  train  dispatcher  of 
the  following  tenor: — 

"C.  &  E.  Train,  Special:— 

"  Run  to  Vincennes  freight  station  regardless  second  seo- 
tion  train  twenty  (20),  and  to  Smith's  regardless  eighteen 
(18).  "C.  J.  H." 

Smith's  is  a  station  between  Oaktowh  and  Vincennes.  It 
is  conceded  that  the  meaning  of  the  dispatch,  as  it  would  or 
should  have  been  understood  by  a  competent  conductor,  in 
connection  with  the  schedule  for  regular  trains,  with  which 
train  dispatchers  assume  conductors  are  familiar,  was,  that 
Stice  should  run  his  train  to  Smith's,  and  wait  there  until 
No.  18,  a  schedule  train,  and  until  the  first  section  of  No.  20, 
another  schedule  train,  should  pass,  and  then  run  to  Vin- 
cennes, regardless  of  the  second  section  of  train  20.  Instead 
of  properly  interpreting  and  executing  the  order,  which  is 
shown  to  have  been  correctly  given,  the  conductor  ran  his 
train  to  Smith's,  waited  until  Na  18  passed,  and  then,  although 
it  was  within  a  few  minutes  of  the  regular  schedule  time  of 
No.  20,  started  out  with  his  wild  train,  under  the  mistaken 
impression  that  he  was  to  run  to  Vincennes  regardless  of 
train  20.  The  result  was  a  collision  between  the  wild  train 
and  the  first  section  of  20,  which  was  on  its  regular  time« 
within  a  few  miles  of  Smith's. 
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The  evidence  tends  to  sfacnr  that  Stice  had  been  m  the  ser- 
vice of  the  company  as  brakeman  for  a  period  of  six  or  seven 
years  prior  to  the  .accident,  and  that  he  had  been  promoted  to 
the  position  of  freight  conductor  within  a  period  of  less  than 
a  month  before  the  collision.  The  testimony  preponderates 
strongly — we  may  say  overwhelmingly — in  favor  of  the  general 
good  character,  competency,  and  skill  of  the  conductor  while 
serving  in  the  capacity  of  brakeman,  and  of  his  general  quali- 
fication to  act  as  conductor  of  a  freight  train.  He  testified 
that  he  understood  the  order  above  set  out;  and  that  his  pull- 
ing out  his  train  in  disobedience  of  it  was  the  result  of 
thoughtlessness  and  a  mistake. 

There  was  some  testimony,  however,  irom  which  the  jury 
may  have  found  that  he  was  not  possessed  of  sufiScient  famil- 
iarity with  the  time-cards,  and  with  the  technical  language 
of  train  orders,  and  was  not  sufficiently  quick  of  apprehension 
to  be  able  to  construe  and  interpret  an  order  in  connection 
with  a  time-card  so  as  to  be  competent  to  act  as  the  conduc- 
tor of  a  wild  train. 

In  view  of  the  fact  that  Stice  had  been  promoted  to  the 
position  of  conductor  but  recently  before  the  accident,  and 
that  more  than  ordinary  vigilance  and  aptitude  were  required 
for  the  control  and  safe  management  of  trains  such  as  the 
one  he  was  intrusted  with,  and  in  view  of  the  further  fact 
that  there  is  good  evidence  which  tends  to  show  that,  con- 
trary to  the  requirements  of  the  general  rules  of  the  com- 
pany, Stice  had  been  assigned  to  duty  as  a  conductor  without 
the  usual  inquiry  or  examination  in  respect  to  his  qualifi- 
cations, we  are  constrained  to  hold  that  the  evidence  tends  to 
support  what  the  jury  must  have  found,  viz.,  that  Stice  was 
incompetent  to  act  as  conductor  of  a  wild  train,  and  that  the 
railroad  company  was  remiss  in  its  duty  in  selecting  him  for 
that  service. 

While  the  railroad  company,  in  relation  to  the  plaintiff, 
was  not  bound  to  guarantee  the  absolute  fitness  of  the  con- 
ductor, it  was  its  duty,  nevertheless,  to  exercise  reasonable 
and  ordinary  diligence,  having  respect  for  the  exigencies  of 
the  particular  service  required,  to  the  end  that  it  might 
ascertain  the  qualification  and  competency  of  the  conductor, 
and  whether  or  not  he  was  fit  to  be  intrusted  with  the  re- 
sponsible station  to  which  he  was  assigned:  Wabciah  Ry  Co. 
V.  Mc  Daniels  J  107  U.  8.  454;  Patterson  on  Railway  Accident 
Law,  313. 
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In  employing  its  subordinateSi  it  was  the  duty  of  the  com- 
pany to  exercise  a  degree  of  care  commensurate  with  the  respon- 
sibilities of  the  position  in  which  they  were  to  be  placed,  and 
with  the  consequences  which  might  ensue  from  incompetence 
or  unskillfiilness  on  the  part  of  those  employed.  In  case  pe- 
culiar fitness  was  required  or  special  qualifications  demanded 
for  the  service  to  be  performed,  unless  it  was  assured  by  the 
previous  like  service  of  the  conductor  of  his  fitness,  the  duty 
of  the  company  required  it  to  institute  affirm%tive  inquiries 
in  order  to  ascertain  his  qualification  in  that  regard. 

In  case  an  employee  proves  to  be  incompetent  for  the  duty 
assigned  him,  and  ordinary  care  has  not  been  used  in  his 
selection,  or  if  he  be  retained  after  notice  of  his  incompe- 
tency, the  emploper  will  be  liable  to  a  co-employee  whose 
injury  results  proximately  from  the  lack  of  qualification  of 
the  fellow-servant,  unless  the  person  injured  had  notice  of  the 
incompetency,  or  had  equal  opportunities  with  the  employer 
to  obtain  notice:  Penmylvama  Co.  v.  Roney,  89  Ind.  453;  46 
Am.  Rep.  173;  Lake  Share  etc.  Ry  Co.  v.  Stupak^  108  Ind.  1; 
PUtdmrgh  eU.  ICy  Co.  y.  Bvby,  38  Id.  294;  10  Am.  Rep.  Ill; 
Chapman  v.  Erie  etc,  Ry  Co.j  55  N.  Y.  579;  Mann  v.  Freeident 
etc.,  91  Id.  495;  Bavlee  v.  New  Yorl  eU.  R.  R.  Co.y  59  Id.  356; 
17  Am.  Rep.  825. 

It  may  be  conceded  that  the  evidence  in  the  record  fully 
establishes  the  fact  that  Stice  had  been  for  years  a  faithful, 
vigilant,  and  competent  brakeman,  and  that  he  had  fairly 
earned  his  recent  promotion  to  the  position  of  freight  con- 
ductor by  long  and  diligent  service  for  the  company;  and  the 
idea  is  not  to  be  tolerated  that  the  law  will  pronounce  a  per- 
son who  is  shown  to  be  qualified  by  years  of  efficient  service 
incompetent  because  of  a  single  mistake  or  act  of  forgetful- 
ness.  The  fact  cannot,  however,  be  disguised  that  a  single 
act,  with  the  circumstances  surrounding  it,  where  the  conse- 
quences are  so  overwhelming  as  the  bringing  of  two  trains 
of  cars,  running  at  a  high  rate  of  speed,  into  collision,  on  the 
same  railroad  track,  may  tend  very  strongly  to  show  the  in- 
competency of  the  actor  to  perform  the  service  to  which  he 
was  assigned. 

It  should  be  remembered  that  Stice  had  served  the  company 
as  brakeman  until  quite  recently  before  the  unfortunate  acci- 
dent, and  while  his  service  as  brakeman  is  not  to  be  disre- 
garded in  determining  his  competency  to  act  in  the  more 
responsible  position  of  conductor,  it  does  not  follow,  without 
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more,  that  because  he  was  an  efficient  and  competent  brake- 
man,  and  fit  for  promotion,  he  was  also  competent  to  take 
charge  of  and  run  a  wild  train.  These  considerations  lead  us 
to  conclude  that  we  cannot  disturb  the  verdict  and  judgment 
on  the  evidence. 

At  the  trial,  the  plaintiff,  after  stating  how  the  accident 
occurred,  and  the  manner  and  extent  of  his  injury,  was  per- 
mitted to  state,  over  objection,  that  as  soon  as  he  had  extri- 
cated himsdf  from  the  wreck  produced  by  the  collision,  it 
occurred  to  him  that  a  passenger  train,  designated  as  No.  6, 
would  be  due  at  that  point  in  a  short  time,  and  remem- 
bering that  as  brakeman  it  was  his  duty  to  flag  the  approach- 
ing train,  so  as  to  prevent  it  from  running  into  the  wreck, 
he  proceeded,  in  the  disabled  and  suffering  condition  in  which 
he  described  himself,  along  the  track  in  the  direction  from 
which  the  train  was  approaching,  for  the  distance  of  about 
one  fourth  of  a  mile,  and  flagged  the  train.  He  was  per- 
mitted to  state  that  in  getting  the  flag  he  had  fallen  out  of 
the  caboose  from  weakness  and  loss  of  blood,  and  that  he 
suffered  great  pain  in  going  back  to  discharge  the  duty  which 
he  felt  was  incumbent  upon  him,  and  that,  after  flagging  the 
train  and  entering  one  of  the  cars,  he  fell  unconscious,  in 
which  condition  he  remained  until  the  next  day.  It  is  ob- 
jected that  this  testimony  was  improperly  admitted,  and  that 
it  could  only  have  been  introduced  for  the  purpose  of  excit- 
ing the  sympathy  of  the  jury  in  the  plaintiff's  behalf,  and  to 
induce  them  to  compensate  him  for  what  might  be  considered 
a  praiseworthy  act,  instead  of  compensating  him  for  the  in- 
juries resulting  from  the  collision.  The  testimony  was  com- 
petent. It  was  admissible,  not  because  the  act  of  flagging  the 
train,  however  meritorious  that  was,  could  be  considered  by 
the  jury  in  fixing  the  amount  of  compensation,  but  because 
the  plaintiff  was  entitled  to  recover,  not  only  for  the  permanent 
injury  sustained,  but  for  the  physical  pain  and  mental  suffer- 
ing occasioned  by  the  injury.  He  was  entitled  to  communicate 
to  the  jury  the  character  and  extent  of  his  injury,  and  the 
nature  and  intensity  of  the  suffering  resulting  therefrom.  If 
the  plaintiff  had  voluntarily  walked  a  quarter  of  a  mile,  or 
any  other  distance,  immediately  after  receiving  the  injury^ 
and,  after  enduring  great  suffering,  had  been  taken  up  by  a 
passing  train,  and  had  thereupon  become  unconscious  from 
pain,  exhaustion,  and  loss  of  blood  resulting  from  the  injury, 
it  cannot  be  doubted  that  the  facts  might  have  been  stated. 


May,  1888.]    Evansville  etc.  R.  R.  Go.  v.  Ouytoit.  46S 

The  facts  following  immediately  in  connection  with  the  injury 
were  none  the  less  admissible  because  the  plaintiff  was  im- 
pelled to  exert  himself  by  a  high  sense  of  duty  to  those  on  the 
approaching  train.  As  brakeman  upon  the  wrecked  train,  it 
was  the  plaintiff's  duty,  as  it  appeared  to  him  under  the  cir- 
cumstances, to  flag  the  oncoming  passenger  train,  and  prevent 
the  destruction  of  human  life  which  might  have  followed  had 
no  warning  been  given.  This  was  the  highest  conception  of 
the  duty  of  a  brakeman.  That  the  plaintiff  had  the  courage 
and  manliness  to  perform  it  regardless  of  his  own  suffering 
is  to  be  spoken  of  in  commendation  and  praise. 

Some  other  rulings  of  the  court  relating  to  the  admission 
of  evidence  upon  matters  of  minor  importance  are  the  sub- 
jects of  criticism.  We  have  examined  the  questions,  and 
without  delaying  to  state  them  in  detail,  we  have  been  unable 
to  discover  any  error  in  that  connection.  So  in  respect  to 
certain  alleged  extra-professional  statements  made  by  counsel 
in  addressing  the  jury  of  which  the  appellant  complains,  it  is 
only  necessary  to  say,  if  the  legitimate  privileges  of  debate 
were  violated,  the  matter  was  set  right  by  the  court  in  such 
manner  as  that  no  harm  could  have  resulted. 

The  objections  to  the  instructions  given  by  the  court  upon 
the  request  of  the  plaintiff  below  are  not  of  sufficient  im- 
portance, nor  are  they  presented  in  such  a  manner,  as  to  re- 
quire that  they  be  separately  stated  and  commented  upon. 
A  careful  examination  fails  to  disclose  any  valid  objection  to 
those  complained  of. 

The  appellant  complains  on  account  of  the  refusal  of  the 
court  to  give  the  following  instruction:  ''It  is  the  part  of  wis- 
dom for  railroad  corporations  to  take  men  employed  by  them 
from  inferior  positions  and  place  them  in  higher  ones,  as  they 
thus  hold  out  the  highest  inducement  to  those  in  their  em- 
ploy to  become  skillful  and  faithful  in  the  performance  of 
their  duties.  The  company  has  the  means  of  ascertaining 
accurately  the  habits  and  character  of  its  men,  and  to  fill  all 
vacancies  with  those  who  are  known  to  be  skillful  and  deserv- 
ing." 

As  a  statement  of  the  general  policy  proper  to  be  observed 
by  railroad  corporations  in  respect  to  the  advancement  of  their 
employees,  the  instruction  asked  was  certainly,  so  far  as  we 
are  advised,  unobjectionable;  but  the  instances  are  rare  in 
which  it  is  proper  for  a  court  to  declare,  as  matter  of  law, 
whether  or  not  a  certain  policy,  as  applied  to  the  management 
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of  a  particular  bo8in6i6y  is  wise  or  unwise.  These  are  ques- 
tions of  fact  for  the  jury,  rather  than  questions  of  law  for  the 
court:  Unruh  ▼.  StaUy  105  Ind.  117. 

Instructions  should  state  legal  principles  applicable  to  the 
facts  of  the  case,  and  not  mere  general  rules  of  policy  which 
may  or  may  not  be  wise  and  proper  in  the  conduct  of  a  par- 
ticular business:  Union  MuL  L.  In$.  Co.  y.  Baekanan^  100 
Ind.  63. 

The  following  instruction  was  also  asked  and  refused:  '^Any 
evidence  of  the  plaintiff  tending  to  show  a  specific  act  of  in- 
competence on  tb»  part  of  Stioe,  conductor^  if  there  is  any  such 
eyidenoe,  is  only  admissible  for  the  purpose  of  showing  that 
the  company  had  not  exercised  due  care,  prudence,  and  cau- 
tion in  the  employment  of  or  retaining  in  service  of  a  careful, 
prudent,  and  skiUfnl  conductor,  and  to  bring  notice  to  the  de- 
fendant of  incompetence." 

While  a  specific  act  or  mistake  will  not  necessarily  estab- 
lish incompetence,  as  has  already  been  remarked,  a  single  act 
may  be  of  such  a  character,  and  may  involve  such  conse- 
quences, as,  with  the  surrounding  circumstances,  to  indicate^ 
want  of  qualification  on  the  part  of  Uie  actor.  Such  acts  are 
usually  resorted  to  by  witnesses  as  a  basis  for  an  opinion  as  to 
the  qualification  of  the  person  whose  competency  for  a  partic- 
ular service  is  in  question.  In  such  cases,  the  acts,  with  the 
accompanying  evidence,  are  proper  to  be  considered  by  the 
jury:  PitUburgh  etc  IPy  Co.  v.  Ruby,  iupra. 

The  court  also  refused  to  charge  that  '^  specific  acts  of  negli- 
gence are  not  competent  to  show  that  the  conductor,  Stioe,  was 
guilty  of  negligence  in  producing  the  collision,  as  charged  in 
the  complaint,  if  it  were  on  a  different  occasion.*^ 

While  the  foregoing  is  undoubtedly  a  correct  statement  of 
the  law,  when  considered  in  connection  with  evidence  to  which 
it  is  applicable,  the  refusal  of  the  court  in  the  present  case  is 
not  available  to  the  appellant. 

The  appellant's  theory,  and  that  of  its  witnesses,  was  that 
the  collision  was  attributable,  not  to  the  incompetency  of  Stice, 
but  to  his  neglect.  The  appellant,  impliedly  at  least,  admitted 
the  negligence  of  Stice,  but  insisted  that  he  was  not  incompe- 
tent. There  was  no  evidence  to  which  the  instruction  was 
applicable. 

We  have  discovered  no  error  justifying  a  reversaL  The 
judgment  is  affirmed,  with  costs. 
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Railroad  CoMPAinr's  Dutt  to  rra  Emplotbes  Requibbs  It  to  nee  dae  dfli- 
genoe  and  care  in  ■electing  competent  and  skillfol  oo-employeea:  BuMy  ▼. 
Ntw  York  etc  R.B.  Co.,  107  N.  Y.  374;  1  Am.  St  Rep.  844;  if  om  t.  Pacific 
S.  n.  Co.,  49  Mo.  167;  8  Am.  Rep.  126;  Uarper  t.  Indkmapolu  Oc.  B.  B.  Co., 
47  Mo.  567;  4  Am.  Rep.  353;  Chhago  eie.  B.  B.  Co.  r.  SweU,  45 IIL  197;  92 
Am.  Deo.  206,  and  note  214;  O^DonneU  r.  A.  V.  B,  B.  Co.,  59  Pa.  St.  239; 
98  Am.  Dee.  336. 

On  QuxanoN  ow  Kbouoencb  ov  ULabter  xh  RiTAnmro  Sxrtakt  in  his 
Emplotmbnt,  specifio  aote  of  neglect  of  the  aervant  are  eridenoe:  Bauiee  ▼. 
Hew  Yo^bete.  B.  B.  Co,,  59  N.  Y.  356;  17  Am.  Bep.  325;  PUUkwrg^tcB.  B. 
Co.  V.  Buky,  88  lad.  294;  10  Am.  Rej^  IIL 

ADMissiBiLrnr  ov  SrATuairTa  bt  Injubxd  Pabtt  as  to  his  complaints 
and  effect  of  his  injuries:  See  Central  BaOroad  ▼.  SmUh,  76  Ga.  209;  2  Am. 
St.  Rep.  31,  and  note  39;  Owen§  t.  Kdtiaai  CUg  etc  JTy  Cc^  95  Ma  169;  6 
Am.  St  Rc^  39. 

SiERTAiiT  Kirowzvo  Hn  FiLiiOW-axBTAihf  TO  BB  Nbouobbt  and  reokless, 
and  nnfit  for  his  employment^  will  be  held,  in  the  absence  of  anything  to  the 
contrary,  to  haTO  assnmed  the  extra  hacard  as  to  his  fellow-senranti  and  to 
have  waived  his  right  to  redress  against  the  master  in  case  of  injury  arising 
to  him  from  that  senranfs  reoklen  aots  Portiet  t.  We$Um  N.  C.  B.  B.  Co.,  97 
N.  a  66;  2  Am.  Sk  Rep.  278. 
AMU  Be  Bbp..  Vol.  VIL^ai 
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Tbabout  v.  Jaffbat  and  Gompant. 

[74  Iowa,  HlJ 

RimDOTioH  cnr  Bbal  Brats  ibom  EzaoonoH  Sau  — Ivjunoikuv  AOAnmr 
Shibiiv— FEAmjLBMT  OoHYXTAHOB.  —  Statatory  right  of  rodemptum 
ma  bo  «zeroited  only  within  tho  period  and  in  the  manner  presoribed  by 
the  afaitato  oroating  it  Bat  thia  right  ia  entirely  diatinot  ham  the 
purely  eqnitable  right  whieh  a  frandolent  grantee  haa  to  disehaige  a  lien 
upon  real  eitate  eziating  by  Tirtne  of  a  jndgment  obtained  by  the  eredi* 
ton  of  the  frandnlent  grantor  agatut  the  latter.  And  a  oonrt  of  equity 
win  interfere  by  in jnnotioa  to  prevent  the  aherift  at  the  expiration  of 
the  year  allowed  by  atatnte  to  redeem,  firom  exeeating  a  deed  nnder  the 
eKeoation  nle  of  the  land,  i'  the  frandnlent  grantee'a  right  to  diiehaige 
the  Jndgment  oreditor'a  lien  npon  the  land  dependa  npon  an  action 
which  he  ia  ooateating  in  good  hdth,  and  wbioh  aotion  haa  not  been  de- 
termined when  the  deed  ia  about  to  be  made;  but  npon  ita  determination 
and  the  Judgment  being  affirmed  the  grantee  may  then  diadhaige  the 
Hen,  and  the  decree  in  efibot  makea  the  injunction  pecpetuaL 

E.  E.  Codey  and  W.  E.  Ahera^  for  the  appeUants. 

L.  BuUU  and  C  WeUingUmy  for  the  appellee. 

Rebd,  J.  On  the  sixth  day  of  September,  1881,  John  Roper 
and  Company  recovered  a  jndgment  against  Francis  Teabout 
for  abont  sixteen  hundred  dollars.  At  that  time  Emily  Tea- 
bout,  who  was  the  wife  of  Francis  Teabout,  held  the  legal 
title  to  a  farm  in  Winnesheik  County,  which  was  conveyed  to 
her  several  years  before  by  said  Francis.  Roper  and  Com- 
pany instituted  a  suit  in  equity  to  subject  the  property  to  their 
judgment,  alleging  that  the  conveyance  under  which  Emily 
Teabout  held  it  was  executed  for  the  purpose  of  fraudulently 
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oovering  the  property  from  the  creditors  of  the  husband. 
Bmilj  Teabout  was  served  with  the  original  notice  in  the 
action,  but  she  neglected  to  appear  or  answer  therein,  and  on 
the  17th  of  January,  1882,  judgment  was  entered  against  her 
by  default,  in  accordance' with  the  prayer  of  the  petition.  On 
the  fifth  day  of  August,  1882,  the  property  was  sold  on  execu- 
tion by  the  sheriff  for  the  satisfaction  of  the  judgment,  and 
Roper  and  Company  bid  it  in  for  the  amount  of  their  judg* 
ment  and  costs,  and  a  certificate  of  purchase  was  issued  to 
them  by  the  sheriff.  In  October,  1882,  Mrs.  Teabout  filed 
her  petition,  alleging  that  she  was  prevented  by  unavoidable 
casualty  and  misfortune  from  making  her  defense  in  the 
equity  case  of  Roper  and  Company  against  her,  and  praying 
that  the  judgment  rendered  therein  be  set  aside,  and  that  she 
be  permitted  to  make  her  defense.  That  application  came  on 
for  hearing  at  the  January  term,  1883,  of  the  circuit  court,  the 
original  judgment  having  been  rendered  in  that  court,  and  on 
the  hearing  she  was  denied  relief.  From  that  she  appealed  to 
this  court,  but  at  the  December  term,  1883,  the  judgment  was 
affirmed:  See  62  Iowa,  603.  While  the  appeal  was  pending 
she  instituted  this  suit,  alleging  in  her  petition  that  unless  the 
sheriff,  who  was  made  a  party,  was  enjoined  from  so  doing,  he 
would,  on  the  expiration  of  the  year  allowed  by  the  statute 
within  which  the  property  might  be  redeemed  from  the  sale, 
execute  a  deed  to  the  purchaser;  and  a  temporary  iigunction 
was  allowed  by  the  judge.  Soon  after  the  order  of  affirma- 
tion was  entered  in  this  court,  she  paid  to  the  clerk  of  the 
circuit  court  the  amount  which  he  represented  was  necessary 
to  effect  the  redemption  of  the  property  from  the  sale,  and  he 
issued  to  her  a  certificate.  It  transpired  afterwards,  however, 
that  the  clerk  had  made  a  mistake  in  his  computation,  and 
that  the  amount  paid  was  not  sufficient;  but  when  this  dis- 
covery was  made  she  paid  an  additional  sum,  which,  with 
that  formerly  paid,  was  sufficient  to  satisfy  the  money  judg- 
ment against  her  husband.  Pending  the  action,  Mrs.  Teabout 
executed  a  conveyance  of  the  property  to  Angie  Valleau,  and 
she  was  substituted  as  plaintiff.  Roper  and  Company  also 
assigned  the  certificate  of  purchase  to  E.  S.  Jaffray  and  Com- 
pany, and  they  intervened  in  the  action.  The  judgment  of 
the  d^trict  court  perpetuates  the  injunction. 

It  will  be  observed  that  the  payment  of  the  money  was 
made  after  the  expiration  of  one  year  from  the  date  of  the 
sale.    Plaintiff  has  proceeded  upon  the  theory  that  the  right 
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remaining  to  her  after  the  sale  of  the  premises  ^Tas  the  stalu- 
tory  right  of  redemption,  and  that,  owing  to  the  peculiar  cir- 
cumstances of  the  case,  she  is  in  equity  entitled  to  an  extensioQ 
of  the  time  within  which  to  exercise  tha  right.  While  we  are 
able  to  reach  the  result  which  plaintiff  seeks  to  attaioiy  we  do 
not  adopt  that  theory  as  to  the  nature  of  her  right  The  rule 
undoubtedly  is,  that  a  statutory  right  of  redemptioa  can  be 
exercised  only  within  the  period  and  in  the  manner  prescribed 
by  the  statute  creating  it. 

It  is  true  that  this  court  has  in  two  eases  permitted  the 
right  to  be  exercised  after  the  expiration  of  the  period;  but,  as 
is  apparent  from  the  opinions,  that  result  was  reached  after 
much  hesitancy,  and  the  holding  is  based  \xfoa  the  special 
facts  of  the  cases:  Hughe$  v.  Feeter^  23  Iowa,  547;  Wickeraluim 
y.  Reeves^  1  Id.  413.  These  cases  cannot  be  regarded  as  estab- 
lishing a  rule  upon  the  subject,  but  are  exceptional.  The  pro- 
visions of  the  statute  with  reference  to  the  redemption  of  real 
estate  from  execution  sale  have  relation  to  cases  in  which  the 
property  of  the  defendant  has  been  sold  in  satisfaction  of  a 
judgment  against  him.  Perhaps  they  would  apply  to  the 
case  of  a  purchaser  who  had  taken  the  property  subject  to  the 
lien  of  a  judgment;  but  we  need  not  inquire  as  to  that  in 
the  present  case.  The  judgment  for  the  satisfaction  of  which 
the  property  in  question  was  sold  was  against  plaintiff's  gran- 
tor, and  he  alone  was  liable  for  the  debt.  Keitber  was  it  a 
lien  on  the  property  when  she  acquired  the  title,  for  it  was  not 
rendered  until  long  after  that.  The  property,  however,  was 
subjected  to  the  satisfaction  of  the  judgment  by  the  decree  in 
the  equity  action,  ^he  effect  of  that  decree  was  to  create  a 
lien  upon  the  property  for  the  security  of  the  money  judg- 
ment: Howland  v.  Knczj  69  Iowa,  46.  The  conveyance  to 
plaintiff,  although  fraudulent  as  to  creditors,  was  valid  as  be- 
tween her  and  her  husband:  Wright  v.  HoweJly  35  Id.  288; 
Mellen  v.  Ames^  39  Id.  283.  Plaintiff,  then,  was  the  owner  of 
the  property,  but  she  held  it  subject  to  the  lien  created  by  the 
decree;  and  she  had  the  right,  for  the  purpose  of  protecting 
her  interest,  to  discharge  the  Uen.  But  that  right  is  quite 
distinct  from  the  right  of  redemption  created  by  code,  section 
8102.  It  is  a  purely  equitable  right,  and  it  continues  until 
her  interest  in  the  property  is  divested  by  a  sale  and  deed. 
But  when  the  sale  was  made  she  was  contesting  in  good  faith, 
and  in  the  manner  prescribed  by  law,  the  right  of  the  judg- 
ment creditor  to  subject  her  property  to  the  satisfaction  of  bis 
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judgment  He  had  his  decree  establishing  his  lien,  it  is  true, 
but  she  was  seeking  by  a  proper  and  timely  proceeding  to  set 
it  aside;  and  until  that  proceeding  should  be  terminated,  it 
could  not  be  determined  that  she  would  ever  have  occasion  to 
exercise  the  equitable  right  to  discharge  the  lien,  for  it  could 
not  be  sooner  known  that  the  decree  establishing  it  would  be 
maintained.  The  question  whether  it  would  be  necessary  for 
her  to  exercise  the  right  depended  upon  whether  she  would 
succeed  in  her  application  to  set  the  decree  aside,  and  she 
could  not  be  required  to  exercise  it  until  that  was  determined; 
and  a  court  of  equity  will  ordinarily  interfere  by  injunction  to 
preserve  or  continue  a  right  until  the  termination  of  the  litiga- 
tion upon  the  result  of  which  the  right  depends.  The  money 
was  properly  paid  to  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered.  Money  paid  in  satisfaction  of  a  judgment 
may  always  be  paid  to  that  officer.  The  failure  to  pay  the 
full  amount  in  the  first  instance  was  the  result  of  an  honest 
mistake,  and  as  plaintiff  made  good  the  deficiency  as  soon 
as  the  mistake  was  discovered,  her  rights  will  not  be  defeated 
thereby.  We  are  of  the  opinion  that  the  result  reached  by 
the  district  court  is  right,  and  the  judgment  will  be  affirmed. 


BiOBT  TO  BxmDm  Laitd  Sold  tjhdbb  ExBoonoir  is  Legal  Bjght  created 
by  and  depending  upon  efcatete,  and  eaanot  be  enforced  vnleae  the  terma 
pmccibed  by  alatate  be  atriotly  pnmed:  Mming  ▼.  (Mot,  66  Tenn.  882;  4 
Am.  St  Eep.  765,  and  caaee  odleoted  in  note  771;  WU»m  v.  8ch»ekUr^  124 
HL  628.  One  who  fails  to  redeem  within  the  time  limited  by  atatate  throngh 
eolpable  negligence  or  ignorance  of  the  law  has  no  claim  to  relief  in  equity: 
OampauT.  Oodffrt^,  IS Mioh.  27;  100  Am.  Deo.  183. 

PintaB48BE  ov  Lavo  on  gjuawnmi  Bajm  AoQiTmaB  No  Istskebt  bi- 
roam  Exiuuknoir  of  the  time  lor  redemption  wbieh  Is  snbjeot  to  sale  on 
ezeeotion  against  him:  Bowaum  t.  People,  82  IlL  246;  25  Am.  Esp.  316. 

Whxbb  the  Bquttt  aw  Bjbdkkfxion  nr  Lahb  Solii  inn>KB  Ezaoimov 
has  been  levied  upon  and  sold*  neither  the  exeontion  defendant  nor  the  par- 
chaser  of  the  equity  can  redeem  after  the  ezpxratioa  of  one  year  from  date  of 
firat  sale.  Henee,  where^  at  tiie  eKpbatMn  of  the  yeer,  the  equity  has  been 
levied  on^  it  naanot  be  sold,  bnsinie  the  snb jeot  of  Isry  is  no  longer  in  exist- 
ence: BeOiel  y.  Smith,  83  Ky.  84^  And  where  there  have  been  two  ano- 
oessive  execution  salsa  within  one  year  against  the  same  defendant^  he  is 
anfeitled  to  xedeem  from  both,  but  must  do  so  within  one  year  from  date  of 
first  sHss  Ji4iff4Mi  v«  WButerimf  78  Is>ip%  tSi  » 
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COENBN   V.   StAUB. 
[74  Iowa,  asl] 

MiwoEAxmfB  Lnor  iob  OomnrBvcriNo  Sidxwalk  ih  Fmoan  or  a  Lov  k  aoft 
enf  ocoeable  agdnrt  mch  lot  under  section  3120^  coda  of  lofira. 

feard  and  Myerly^  for  the  appellants. 

Fremont  Benjamin^  for  the  appellees. 

Reed,  J.  Plaintiffs  seek  to  enforce  a  lien  for  the  materials 
against  the  lot  in  front  of  which  the  sidewalk  was  constmcted, 
and  the  only  question  in  the  case  is,  whether  they  are  entitled 
to  that  remedy.  The  statute  under  which  the  remedy  is 
claimed  (Code,  sec.  2180)  is  as  follows:  '* Every  mechanic  or 
other  person  who  shall  do  any  labor  upon,  or  furnish  any  ma- 
terial,  machinery,  or  fixtures  for,  any  building,  erection,  or 
other  improvement  upon  land,  including  those  engaged  in  the 
construction  or  repair  of  any  work  of  internal  improvement, 
by  virtue  of  any  contract  with  the  owner,  his  agent,  trusteCi 
contractor,  or  subcontractor,  upon  complying  with  the  pro- 
visions of  this  chapter,  shall  have,  for  his  labor  done,  or  ma- 
terials, machinery,  or  fixtures  furnished,  a  lien  upon  such 
building,  erection,  or  improvement,  and  upon  the  land  belong- 
ing to  such  owner  on  which  the  same  is  situated,  to  secure 
the  payment  of  such  labor  done,  or  materials,  machinery,  or 
fixtures  furnished."  Under  this  provision,  the  lien  attaches 
to  the  building,  erection,  or  improvement,  and  to  the  land 
upon  which  it  is  situated.  The  sidewalk  is  not  situated  upon 
the  lot  sought  to  be  charged,  but  in  the  street  on  which  it 
fronts.  It  is  not  an  improvement  upon  or  of  the  lot,  nor  was 
it  made  for  the  benefit  of  the  owner,  but  of  the  public,  and 
was  constructed  by  the  owner,  as  we  presume,  in  obedience  to 
some  requirement  of  the  town  government.  Under  provisions 
of  the  statute,  many  street  improvements  in  incorporated 
towns  and  cities  may  be  made  at  the  cost  of  the  owners  of  the 
abutting  property.  Streets  may  be  reduced,  or  filled  to  grade 
and  paved,  and  sewers  and  sidewalks  may  be  constructed 
therein,  and  when  the  work  is  done  by  the  city,  the  cost  may 
be  taxed,  by  special  assessment,  upon  the  abutting  property, 
or  the  property  owners  may  be  required  to  do  the  work  in 
front  of  their  respective  properties.  But  however  it  may  be 
done,  the  work  is  a  public  rather  than  private  improvement; 
and  the  law  does  not  afford  the  mechanic  or  material-man 
who  does  such  work  or  furnishes  material  therefor,  under 
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contract  with  the  owoer  of  the  abutting  propertyy  a  lien  there* 
for  upon  the  property. 
Affirmed.  

Lnoi  ov  MaoBAincB  axd  MATmEUL-mir  »  Pobslt  Obbaivbbov  Stat- 
om^  and  nidi  sfaitatafli  being  remediilf  must  be  tibenUy  ooutroeds  WkUi 
Lake  Lmmber  Ok  t.  iSteiMft  22  Neb.  126;  8  Am.  St.  Bep.  202. 

Miobanio'b  Lmr  will  bi  Rkbiotxd  to  the  proper^  on  whieh  he  hM 
the  right  to  a  lien,  though  he  may  assert  a  claim  to  a  lien  on  other  propertjt 
XfOiiT.  £o0an»  eSTez.  621;  2  Am.  St.  Rep.  511. 

MramBOSA  SrAnm  dobb  vot  AoTHOBm  Mmbaxid'b  Lmr  idb  Fnx- 
uro  Di  AND  Obaduo  EAsm  ABOUT  BuniBDros  already  ereetedt  where  the 
work  does  not  enter  into  or  oontribnte  to  the  erection,  alteration^  or  repair 
of  any  boilding  or  stmotnre  npon  the  land:  PraU  t.  DuneoMp  86  Minn.  645) 
1  Am.  St  Rep.  697»  and  see  cases  odleeted  In  note  at  foot  of  page;  Board 
^Oammkthmenr. (yOoamir, 86 ind.  531;  44  Am.  Rep.  888;  Drewr. Mamm^ 
81 RL  488|  25  An.  Rspb  288;  i^rviniT.  ?FymM»  66  Ibw%  462;  41  An.  Rep. 
117. 


Shiyblt  V.  Gbdar    Bapids,   Iowa    Falls,  anb 
Northwestern  Railway  Company. 

[74  Iowa,  Wk\ 

la  iBiimuonoHa^  Takbet  as  a  Wholb^  abb  OqbbboTi  it  oonstitBtss  ^e 
groimd  for  reversal  that  a  portion  of  them  taken  sepentely  are  enoBe- 
cms. 

Mbasobb  or  Damaoxs.— Wbxbb  thb  Kuisabgb  m  vor  Kbgobsabilt  a 
PSBKABBNT  Obb,  bat  may  be  abated  at  any  time  by  the  def endants,  the 
measnre  of  damiiges  is  a  depreciation  of  rental  yalne  while  the  nnlsanoe 
existed,  in  a  case  where  the  alleged  nuisance  was  the  rendering  of  plain- 
tiff's  dwelling-hooae  nninhabitable  by  reason  of  fool  and  nnhealthy  odcra 
emitted  from  defendants'  stock-yards. 

It  n  No  Dbibnbb  that  Nuibancb  was  Nbousabt  to  ihb  OnoAnov 
urn  RAn<ROAD  bt  Bkfbmdabts,  in  a  case  where  the  alleged  injury  was 
to  plsintiff 's  dwelling-house,  caused  by  the  proximity  to  stock*yards,  snd 
the  odors  complained  of  were  unwholesome^  threatening  the  health  of 
the  inmates  of  the  house^  it  not  being  shown  that  they  were  nnayoidable^ 
cr  that .  the  yards  might  not  hsTC  been  located  at  another  place  on  the 
road  with  equal  conyenience  to  the  road  and  its  patrons. 

Van  Wagenen  and  MeMiUen^  and  8.  K.  Traey^  for  fhe  ap- 
pellantB. 

/.  M.  PanonB^  for  the  appellee. 

Robinson,  J.    The  plaintiff  alleges  that  he  is  the  owner  of  a 
•  hooae  and  lot  in  the  town  of  Rock  Rapids,  which  he  occupies 
as  a  home;  that  in  September  or  October,  1886,  the  defend- 
ants bnilt,  and  have  since  maintained,  within  sixty  feet  of 
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said  lot,  stock-jards  for  the  nee  of  Bhippers  over  the  road  of 
defendants;  that  said  stock-yards  have  become  foul  and  a 
nuisance,  emitting  foul  and  unhealthy  odors,  so  as  to  render 
plaintiff's  house  almost  uninhabitable,  and  almost  totally 
destroyed  its  value,  greatly  inconveniencing  and  endangering 
the  health  of  plaintiff  and  his  family. 

1.  The  fourth  paragraph  of  the  charge  of  the  court  to  the 
jury  is  as  follows:  "If  you  find  for  plaintiff^  then  yoa  iriH 
proceed  to  assess  and  determine  from  the  evidence  the  amount 
of  damages  he  is  entitled  to  recover  in  this  action,  the  meas- 
ure of  which  will  be  the  loss  or  diminution  of  the  fair  rental 
value  of  the  property  in  question  from  the  time  you  find  said 
nuisance  was  established  up  to  the  oommenoement  of  this 
suit,  and  find  for  the  plaintiff  in  such  sum."  Appellants 
comx^ain  of  this  portion  of  the  charge,  on  the  ground  that  it 
assumes  that  the  stock-yards  were  in  fact  a  nuisance,  instead 
of  leaving  the  question  of  their  character  to  the  determination 
of  the  jury.  There  would  be  ground  for  this  complaint  did 
not  the  preceding  portions  of  the  charge  properly  instruct  tho 
jury  as  to  what  would  constitute  a  nuisance,  and  direct  them 
to  find  for  the  defendants  if  a  nuisance  had  not  been  proven. 
Taking  the  charge  as  a  whole,  we  do  not  think  the  jury  could 
hav«  been  misled  by  the  paragraph  under  consideraJtion. 

2.  The  appellants  insist  that  the  paragraph  of  the  charge 
quoted  did  not  properly  instruct  the  jury  as  to  the  measore  of 
plaintiff's  damages.  The  alleged  nuisance  is  not  necessarily 
a  permanent  one,  but  may  be  abated  at  any  time  by  the  de- 
fendants. Plaintiff  would  not  have  been  entitled  to  recover 
the  fidl  value  of  his  property  even  though  be  had  diown  that 
it  was  valueless  while  the  nuisance  existed,  because  it  might 
prove  to  be  but  temporary,  hence  the  depreciation  in  rental 
value  under  the  facts  in  this  case  was  the  proper  measure  of 
plaintiff's  recovery:  Loughran  v.  City  qfDm  Moines^  72  Iowa, 
382.  We  think  the  relief  grwited  was  witiun  tlm  prayer  of  the 
petition. 

8.  Alter  the  evidence  was  submitted,  the  defaadants  ashed 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendants. This  was  refused.  Appellants  insist  that  this  rul- 
ing was  erroneous,  for  the  reason  that  the  yards  were  necessary 
to  the  operation  of  defendants'  roads,  And  the  odors  of  which 
plaintiff  complains  could  not  be  prevented,  but  were  necessary 
even  where  the  yards  were  properly  ooodueted.  The  case  of 
DurnmoTC  v.  CeaiL  Iowa  B!y  Ce.,  72  Iowa,  182,  is  relied  mmn  m 
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Bufitaining  this  position.  We  do  not  think  that  is  a  case  in 
point.  In  that  case  no  complaint  was  made  that  the  alleged 
nuisance  was  improperly  operated,  nor  that  it  was  injurious  to 
health.  It  was  held  that  the  noise,  stench,  and  dust  of  which 
complaint  was  made  necessarily  attended  the  proper  opera- 
tion of  the  road,  and  that  no  recorery  could  be  had  for  the  an- 
noyance they  occasioned.  In  this  case  the  odors  complained 
of  are  not  merely  an  annoyance,  but  they  are  unwholesome, 
threatening  the  health  of  the  plaintiff  and  his  family.  It  is 
not  shown  that  they  are  unavoidable,  nor  does  it  appear  that 
the  yards  might  not  have  been  located  at  another  place  where 
they  would  have  met  the  necessities  of  the  road  and  its  patrons. 
As  bearing  upon  this  question,  see  Shiras  v.  OUnger^  50  Iowa, 
671;  83  Am.  Rep.  138;  Cool  v.  Benson,  62  Iowa,  170;  Bushndl 
▼.  Robeson,  02  Id.  541;  Baler  ▼.  Bohannan,  69  Id.  62. 

W«  discover  no  prqodicial  error  in  any  of  the  matters  dis- 
cussed by  counsel  for  appellants. 

Affizmed.  

Ir  iKsiwenoKi  OoxsnusD  as  Evrxsarr  GoBBSorLT  Ezpans  tha  law, 
they  afibrd  no  just  gitnmd  of  oompkunt,  even  though  an  isolated  and  de- 
tached elanae  ie  in  itself  an  inaocnrate  or  incomplete  statement  of  the  law: 
IndiamapeiU  ttc  IL  R,  €•,  x,  Wtttmm,  114  Ind.  20;  6  Am.  St.  Rep.  678;  and 
w&b  SItsImt.  Ihtnkttc  R.  R.  Cb^^SSWis.  126;  99  Am.  Dec  IdO,  note. 

No  Ova  CAV  ao  Uas  hh  Fsotkbtt  as  to  create  a  nnissaee,  or  have  prop- 
erty which  is  a  naisanoe  where  it  is  sitaatad;  8iaU  ▼.  riopp,  97  X.  C.  477;  2 
Am.  St.  Rep.  305;  NeovM  ▼.  City  qf  Pwria,  41  HI.  602;  S9  Am.  Dec  392| 
OahUt  y.  Eaatman,  IB  Minn.  324;  K)  Am.  Rep.  184. 

Lawtul  as  Wbll  as  Unlawtul  Business  mat  bs  Caxrtsd  on  bo  as  to 
pKore  a  miisanoe:  Nmvron  ▼.  Thomas^  61  Me.  608;  81  Am.  Deo.  688;  Ro9a  v. 
BuOtr^  19  N.  J.  Bq.  2M;  97  Am.  Dec  664;  BatdiU  ▼.  Swenmm.  17  Tex.  480; 
67  Am.  Dto  666;  Prumr  ▼.  Pendkiom,  76  Va.  616;  40  Am.  Rep.  738;  JTM- 
ta  ▼.  MeKone,  66  Conn.  31;  8  Am.  St  Rep.  17. 

KuiSANCK — Mbasubb  ow  Damaobs.  —  Where  a  nnisance  has  been  main- 
tained widch  rendered  plaintifrs  honne  unwholesome^  and  caused  sickness  to 
Us  lusily,  tiie  measareof  daoN^ges  is  the  diftrenee  in  ilie  rental  ralne  of  the 
pcofoitjr  Wfere  aad  ailbsr  the  esteUishaient  of  the  naisanoe,  to  the  time 
noh  muHDce  was  "»^'"fa"«*^,  together  with  soeh  additional  sum  as  will 
eompensate  far  lost  of  time  aad  expenses  eansed  by  sickness  in  family  dne  to 
iSbm  naisanoe:  Ltmgkran  ▼.  CUy  qflks  Mokm^  72  Iowa»  882. 
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Mills  v.  Penny. 

f 74  Iowa,  ITXJ 

Po68S88ioir  n  iroT  Advkbsb,  akd  Statuti  ov  LmxrAnoHs  dobb  hot  Aptlt. 
where  one  takee  poesettioii  of  land  and  holda  the  aamo  under  belief  that 
it  waa  part  of  hia  own  aeotiony  to  which  it  waa  adjacent^  without  any 
intention  of  claiming  any  land  other  than  that  indnded  in  hia  own 
section. 

0OUVDABIBS  —  Nbw  Sorvbt  WILL  voT  Pbjitail  ab  toLogultioh  ovQuAn- 
TBR-aiOTiox  CoRNKBS  OYSR  DiRSOT  TiSfiQcoirr  of  witneaaea  who  aaw 
comers  aa  located  by  the  original  aorvey. 

Equitable  actioa  to  quiet  title  to  land.  Appeal  by  defend- 
ant from  judgment  for  plaintiff. 

Woodward  and  Cook  for  the  appellant 

Blair  and  Dwfihamj  and  W.  H.  Norris^  for  the  appellee. 

Reed,  J.  Plaintiff  is  the  owner  of  the  southeaet  qoarter  and 
defendant  of  the  northeast  quarter  of  section  27,  township  89, 
range  7.  A  former  owner  of  the  southeast  quarter  planted  a 
willow  hedge  on  what  he  claimed  was  the  line  between  the  two 
tracts.  Defendant  claims  that  the  true  line  is  forty-three  and 
one  half  links  south  of  that  hedge,  and  the  property  in  dispute  is 
the  strip  of  ground  lying  between  the  hedge  and  the  line  as  de- 
fendant claims  it  to  be.  Plaintiff  claims:  1.  That  the  hedge  is 
on  the  true  line;  and  2.  That  he,  and  those  under  whom  he 
claims,  have  been  in  open,  actual,  and  adverse  possession  of  the 
^lisputed  strip  for  more  than  fifteen  years,  and  that  consequently 
his  title  is  established  by  prescription.  With  reference  to  the 
latter  claim,  we  deem  it  sufficient  to  say  that  the  evidence  is 
that  possession  was  taken  and  held  in  the  belief  that  the  dis- 
puted strip  was  part  of  the  southeast  quarter,  and  without  any 
intention  of  claiming  any  part  of  the  other  quarter-section;  so 
that  if,  as  matter  of  fact,  the  strip  was  part  of  the  northeast 
-quarter,  the  possession  would  not,  under  the  former  rulings 
of  this  court,  be  regarded  as  adverse,  and  consequently  the 
etatut^  of  limitations  could  not  apply:  Orvbe  v.  WeUsj  34 
Iowa,  148;  Skinner  v.  Crawford j  54  Id.  119.  We  think,  how- 
•ever,  that  a  fair  preponderance  of  the  evidence  shows  that  the 
hedge  is  on  the  true  line.  The  person  who  planted  it,  and  who 
owned  the  southeast  quarter  when  it  was  planted,  testified  that 
4it  that  time  the  quarter-section  corners  on  both  the  east  and 
west  lines  of  the  section  were  standing,  and  that  he  staked 
<he  line  between  them  and  planted  the  hedge  on  that  line, 
tie  is  corroborated  by  another  witness,  who  has  lived  in  the 
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neighborhood  for  many  yearsi  and  who  testified  that  he  saw 
the  mound  and  stake  at  the  east  end  of  the  hedge  several  years 
after  the  hedge  was  planted.  These  witnesses  are  not  contra- 
dicted by  any  direct  testimony.  The  defendant  relies  on  the 
fact  that  the  east  end  of  the  hedge,  as  shown  by  a  recent  sur- 
vey, is  forty  chains  and  forty-three  and  one  half  links  north  of 
the  southeast  comer  of  the  section.  But  that  does  not  prove 
that  the  quarter-section  comer  was  not  originally  located  at 
the  point  where  the  witnesses  say  they  saw  it.  If  the  original 
survey  of  the  land  had  been  absolutely  accurate,  the  line  be* 
tween  the  southeast  comer  of  the  section  and  the  quarter- 
section  comer  would  have  been  just  forty  chains  in  length. 
But  the  common  observation  is  that  the  lines  are  seldom  found 
upon  a  resurvey  to  be  of  the  exact  length  required  by  the  in- 
stractions  under  which  the  original  survey  was  made,  or  as 
shown  by  the  field-notes.  The  apparent  discrepancy  in  this 
case  is  not  so  great  as  even  to  raise  a  suspicion  of  fi*aud  on  the 
part  of  the  land-owner  who  would  be  benefited  by  it.  It  may 
have  occurred  in  the  original  survey,  and  the  work  have  been 
done  in  a  reasonably  careful  manner. 

The  judgment,  we  think,  is  fully  sustained  by  the  evidence. 

Affirmed.  

AmrxRSB  PossnBZON,  Natuxs  of  to  Snr  nr  Onauaiov  STATim  of  Lna- 
TATioim:  Ihana  ▼.  TempieUm,  09  Tez.  876;  6  Am.  Si.  Bep.  71,  and  oasM  col- 
lected in  note  74;  Sherin  ▼.  BraduU,  86  Minn.  162;  Seaie  t.  MUU,  49  Ark. 
266. 

BouHDumBs  OF  Lahds,  What  Ck>irnM>L8:  Wim  t.  Burtom,  78  OaL  166; 
Crompion  ▼.  Prkiee,  88  Ala.  246;  8  Am.  Si.  Uep.  718,  and  oailes  ooUeeted  in 
note  721;  Rtdmmd  ▼.  Btepg^  100  N.  0.  212.  Endenoe  respecting:  Emery  ▼. 
WAtier^  42  Me.  204;  66  Am.  Dec.  274;  MeAfferiy  ▼.  Chntner,  7  Ohio  St  99; 
70  Am.  Dec.  67,  and  note  61;  WhUney  ▼.  Baam,  9  Gray,  206;  69  Am.  Dec 
281;  Woody,  i^oiter,  8  Allen,  24;  85  Am.  Dec  681;  Woodv.  Bittard,  87  Vt 
877;  86  Am.  Dec  716;  Adams  ▼.  Blodffett,  47  N.  H.  219;  90  Am.  Dec  669; 
ffaBiday  ▼.  Maddox,  89  Kan.  359;  Davidmm  ▼.  Arledffe,  97  K.  0.  172;  Ander^ 
mm  ▼.  Petermnt  74  Iowa,  482. 

PoBSBsaioir  bt  AojonriNO  Owhbbs  of  land  to  what  ia  enoneoaaly  anp- 
poaed  by  each  to  be  the  trae  line  between  them,  neither  intending  to  daim 
beyond  the  tme  line,  la  not  advene  as  to  either  party,  and  atatate  of  limita- 
tiona  doea  not  qperato:  Keen  t.  Schnedkr,  92  Mc  616. 

Statutb  of  Ldutatiovs  ia  only  available  to  the  owner  of  a  junior  grant 
to  the  extent  of  hia  aotoal  pcnaeainon,  where  there  is  conflict  between  two 
BUT^ya,  which  have  been  patented,  and  the  owner  of  junior  grant  has  pes- 
sesaion  of  only  part  of  what  is  in  conflict^  while  owner  of  elder  grant  haa 
posaesaion  only  of  what  ia  not  in  diapatet  Anderwom  v.  Jackmm,  68  Tez.  846. 


476  Ri^D  V.  DouoLAB.  [Iowa, 

BbBD    V.   DOUQLAB. 

174  I«VA,  244.] 

KtftOFFML,  —  JuBcnmr  QvnfiMi  l^rui  is  ooadiMtf  Ib  Ibfiv  of  plidntUf 
iliat  Iw  it  the  abtolute  Ofwntr  of  the  pcuperty,  and  tlwt  a  tax  titla  than 
held  by  the  defandaat  ia  inyalid. 

BnoFPBL. — JuDOMZHT  QuiwnsQ  TLArmw^s  Titlb  oondndea  the  defand- 
ant  from  aaaerting  a  -titie  by  him  aoqnirad  pmokmte  Ute^  and  whidi  ha 
hanro  ploadiod  in  tho  afltiqii,  hot  did  not. 


Ruby  omd  WUHuy  for  the  aj^Uant. 

/.  B.  WMjaU  ani  V,  Waimmght^  Ear  the  respondent 

BsED,  J.    On  the  20th  of  November,  1871,  Hannah  J.  Stan- 
ton acquired  title  to  the  property  in  qneetion  by  oonveyanoe 
from  David  Stanton,  her  husband.    On  the  27th  of  April  fol- 
lowing, she  and  her  husband  executed  a  mortgage  on  the 
property  to  Dennis  and  Keyes  to  secure  an  indebtedness  of 
$406.80.    Plaintiff  afterwards  became  the  owner  of  that  note 
and  mortgage,  and    in  1876,  he  brought   suit  thereon  in 
the  Madison  circuit  oourt,  and  recovered  a  judgment  fer  the 
amount  of  the  indebtedness,  and  fer  the  foreclosure  of  the 
mortgage.     On  the  10th  of  October,  1872,  the  treasurer  of 
the  county  executed  to  John  McLeod  a  tax  deed  of  the  prem- 
ises, under  a  sale  for  delinquent  taxes,  and  on  the  12th  of  the 
same  month,  McLeod  conveyed  the  premises  to  Francis  Davis. 
On  the  20th  of  September,  1876,  the  Stantons  executed  to 
plaintiff  a  quitclaim  deed,  and  on  the  12th  of  December,  1876, 
Davis  executed  to  him  a  like  conreyance.    Those  conveyanoes 
were  intended  to  cover  the  property  in  question,  but  the  de- 
scription was  defective;  and  on  the  10th  of  February,  1880, 
Davis  executed  a  second  deed,  int^ided  to  correct  Uie  mis- 
take, but  the  description  in  that  oonveyanoe  of  the  properly 
was  also  defective.     These  oonyeyaoees  were  executed  in 
pursuance  of  an  agreement  between  Stanton  and  plaintiff, 
whereby  the  latter  was  to  accept  the  premises  in  satisfaction 
of  the  debt  secured  by  the  Dennis  and  Eeyes  mortgage.    On 
the  Ifith  of  September,  1875,  Layton  Jay  recovered  a  judgment 
against  David  Stanton  in  the  circuit  court  fer  $894^  on 
which  execution  issued  August  14, 1876,  which  was  levied  ixi 
the  property,  and  the  same  was  sold  at  sheriff's  sale,  on  the 
27th  of  September  fellowing,  to  James  Tumilty,  to  whom  the 
sheriff  executed  a  deed  November  22, 1877;  and  on  the  34th 
of  February,  1880,  Tumilty  executed  a  conveyance  to  J.  B. 
Thompson,  who,  on  the  8th  of  March,  1886,  gave  a  warranty 
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deed  to  defendant.  Davis  and  Stanton  also,  on  the  26th  of 
January,  1886,  executed  a  quitclaim  deed  of  the  premises  to 
Thompson.  On  the  8d  of  March,  1877,  and  the  28th  of  Janu* 
ary,  1879,  Thompson  also  obtained  tax  deeds  of  the  property^ 
under  sales  far  delinqueat  taxes.  Plaintiff  brought  an  action 
in  the  distriei  court  agasnet  Thompson  to  cancel  those  deeds, 
and  quiet  in  him  the  title  to  the  property.  Judgment  was 
entered  in  ih«t  action  on  the  27tfa  of  February,  1880,  quieting 
plaintiff's  title,  but  estaUiahing  a  lien  on  the  property  for  the 
amount  of  the  taxes  paid  by  Thompson,  and  providing  for  a 
sale  on  special  execution  far  the  satisfaction  of  the  lien. 
Plaintiff,  however,  subsequently  discharged  it  by  pajring  the 
amount  found  to  be  due.  Defendant  alleged  that  he  was  an 
innocent  purchaser  for  value.  Also  that  the  agreement  be- 
tween pUintiff  and  Stanton,  under  which  the  conveyance 
from  Davis  and  Stanton  to  plaintiff  was  executed,  was,  that 
{daintifi^  as  part  of  the  consideration,  was  to  pay  the  Layton 
Jay  jfodgment  agauisi  Stanton,  and  that  the  deeds  wwe  de- 
posited with  a  third  party  in  escrow  until  that  agreement 
should  be  performed^  but  tiiat  plaintiff  subsequently  obtained 
possession  of  them,  and  asserted  title  under  them,  refusing  at 
the  same  time  to  perform  the  agreement.  He  also  alleged 
that  Davis  held  the  title  to  the  property  in  trust  for  Stanton, 
who  was  the  real  owner  thereof  at  the  time  of  the  execution 
sale  to  Txmrilty;  and,  in  a  cross-petition  alleging  these  facts, 
he  prayed  that  his  title  be  quieted.  Plaintiff,  in  his  reply, 
pleaded  the  judgment  rendered  in  the  action  against  Thomp- 
son in  bar,  alleging  that  defendant  is  now  estopped  by  that 
adjudication  from  either  asserting  title  in  himself  or  denying 
plaintiff's  ownership  of  the  property. 

We  are  of  the  opinion  that  the  plea  of  estoppel  should  be 
sustained.  The  relief  demanded  by  plaintiff  in  the  action 
against  Thompson  was  the  setting  aside  of  the  tax  deeds,  and 
the  quieting  of  his  title  to  the  property.  His  ownership  was 
necessarily  drawn  in  qoestion;  for,  unlesa  he  was  the  owner, 
he  was  entitled  to  no  relief  in  the  action.  He  alleged  in  his 
petition  that  he  was  the  absolute  owner  of  the  property,  and 
that  allegation  was  denied  in  the  answer. 

The  judgment,  tiien,  necessarily  detormines,  not  only  that 
the  tax  deeds  were  invalid,  but  that  plaintiff  was  the  owner 
of  the  property.  A  judgment  operates  as  an  estoppel,  not  only 
as  to  all  matters  in  issue,  but  as  to  all  pointe  controverted 
upon  which  the  verdict  or  finding  waa  rendered:  Crammll  v. 
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CourUy  of  Sae^  94  U.  S.  851;  Haight  v.  City  of  Keokuk^  4  Iowa, 
199;  Delany  v.  Reader  4  Id.  292;  Shirland  y.  Union  Nat.  Bank, 
65  Id.  96.  It  will  be  observed  that  the  conveyance  from 
Tumilty  to  Thompson  was  executed  pending  the  action,  bo 
that  the  latter  could  have  pleaded  the  same  claim  of  title  in 
that  action  which  defendant  asserts  in  this.  It  makes  no  dif- 
ference that  the  conveyance  was  after  the  issue  was  joined, 
for  under  our  system  of  pleading  he  would  have  been  permitted 
to  set  up  the  claim,  by  proper  amendment,  at  any  time  before 
the  judgment  was  entered.  Another  consideration  quite  as 
conclusive  of  the  question  grows  out  of  the  fact  that  plaintifif 
was  required  by  the  judgment  to  pay  the  amount  of  the  tax 
which  Thompson  had  paid  upon  the  land.  That  provision  of 
the  judgment  was  favorable  to  Thompson,  and  he  has  had  the 
benefit  of  it;  and  neither  he  nor  his  privies  will  now  be  per- 
mitted to  assert  a  claim  which  he  owned,  and  might  have 
asserted  in  the  former  action,  and  which,  if  valid,  would  not 
only  have  defeated  any  recovery  by  plaintiff,  but  would  also 
have  prevented  the  establishment  of  the  right  which  Thomp- 
son secured  by  the  judgment. 
Affirmed. 


JuDOMZHT,  OovaLUBZVB  AB  TO  What  Ficnt  iNiflni  T.  Skanmim,  90  liMt. 
200;  96  Am.  Deo.  733;  Lea  t.  Lea,  99  Maai.  493;  96  Am.  Deo.  772;  and  ex- 
tended note  776-788;  Hamum  ▼.  Auditor  ele.,  123  III.  122;  6  Am.  St  Repw 
602. 

OpERAnoir  ov  Judohxnt  ab  Ebtofpkl  is  not  affMsted  by  the  iMt  that  a 
motion  for  a  new  trial  ia  pending  in  the  aotion  in  wfaioh  it  ia  giTen:  Totmg 
▼.  Brehe,  19  Ner.  879;  3  Am.  St.  Bep.  892. 

Thb  DocTBDrx  ov  Res  Judicata  has  been  held  in  Virginia  to  apply  to  all 
matters  which  were  or  might  have  been  raised  at  the  trial,  and  applies  to 
both  the  parties  to  soit  and  their  priyies:  FMk^  t.  Trigffs  Adrn'r,  83  Va. 
639;  BradUy  ▼.  Zehmer,  82  Id.  686. 

Thb  imfobtamt  point  in  thi  pbingipal  gasb  is  the  decision  that  a  title 
acquired  by  the  defendant  after  issae  Joined,  and  which  he  does  not  plead 
by  supplemental  answer,  must  neyertheless  be  regarded  as  in  issue,  and 
therefore  bound  by  the  final  judgment  in  the  action.  This  point  did  not 
receive  the  attention  it  deserved,  aud  the  opinion  indicates  that  the  decisions 
elsewhere  made  upon  the  subject  were  not  called  to  the  notice  of  the  court. 
The  conclusion  announced  was,  in  our  judgment,  in  conflict  both  with  prin- 
ciple and  with  authority.  The  rule  that  a  judgment  is  conclusive  upon  all 
questions  which  might  have  been  litigated  in  the  action  is  often  asserted  in 
general  terms,  and  its  assertion  in  such  terms  is  misleading.  The  plaintiff 
by  his  complaint  tenders  certain  issues.  These  the  defendant  must  meet,  if 
he  does  not  choose  to  have  them  stand  as  decided  against  him.  If  he  takes 
issue  on  some,  and  omits  to  do  so  as  to  others,  these  latter  will  be  equally 
concluded  by  the  final  judgment  in  the  action,  because  they  were  matters 
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which  it  was  his  dnty  then  to  litigate,  if  he  ever  wished  to  do  so.  Bat  the 
whole  litigation  take  e£fect  as  by  relation  as  of  the  date  of  the  filing  of  the 
oomplaint.  While  the  parties  in  certain  instanoee  may  give  it  a  different 
effect  or  date  by  the  filing  of  supplemental  pleadings,  it  cannot  be  said  to 
be  their  dnty  so  to  do.  Hence  the  failure  to  file  sobh  pleadings  is  not  a 
waiver  of  the  right  in  some  subsequent  action  of  urging  the  matters  which 
might  have  been  urged  by  supplemental  pleading  in  the  former  action.  The 
utmost  that  a  judgment  can  be  properly  regarded  as  determining  is»  that  the 
facts  alleged  in  the  complaint  were  true  when  it  was  filed.  If  the  defendant 
afterwards  acquires  a  title  from  some  one  who  is  not  a  party  to  the  action, 
he  may,  at  his  election,  put  it  in  issue  by  a  supplemental  answer.  But  if  he 
does  not  so  put  it  in  is8ue»  it  cannot  be  affisoted  by  the  final  judgment:  Peo- 
ft^s8a9kiy8BtmkT.  Hc^^fdtm,  M  OsL  98;  FofeiKfis  v.  MaAoMy,  37  Id.  396w 
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Nxw  Tbjal  xat  bi  Qbaxtmd  whibb  Vxrdiot  18  AOADrar  iRBTRVonoirs 
ov  Oofuta.  LutnictioDs,  whether  right  or  wrong,  constitute  the  law  of 
the  caae^  and  it  is  the  duty  of  the  jury  to  f oUow  them. 

BIaNDAMUS  XAT   VOT   BB   MaIBTAZBBD   BT   PbIVATB   CinZBM   TO   CkncPBL 

Railboab  ConPAirr  to  Bxlooatb  its  Road.  Unless  the  pnUio  inters 
ests  have  been  injuriously  afisoted,  a  private  indhridnal  cannot  insist  by 
mandanuu  that  a  public  right  or  duty  be  enforced;  it  is  not  tuffident 
that  he  has  suffered  private  damage.  Under  the  lofwa  oode^  seotion 
3377,  the  "order  of  momdanmt  is  granted  on  the  petition  of  any  private 
party  aggrieved." 

CaUender  and  Smiihf  and  Bareroft  and  Bawenj  for  the  appel- 
lant 

Hubbard  and  Dauleyj  for  the  appelleee. 

Sbsvbbs,  C.  J.  The  plaintiff  is  a  resident  Toter,  tax-payer, 
and  property  holder  of  Polk  City,  in  Madison  townBhip,  Polk 
County,  Iowa,  and  brings  this  action  for  himself  and  other 
voters,  tax-payers,  and  property  holders  in  Polk  City,  and  the 
petition,  in  substance,  states  that  the  defendant,  the  Des 
Moines  and  Minneapolis  Railroad  Company,  was  a  corpora- 
tion organised  under  the  laws  of  Iowa;  that  the  object,  as  de- 
fined by  the  charter  of  said  corporation,  was  to  construct  and 
operate  a  railroad  from  Des  Moines  to  the  state  line  between 
the  states  of  Iowa  and  Minnesota;  that  prior  to  August,  1870, 
said  line  of  road  was  located  through  Polk  County  by  Polk 
City;  that  a  tax  was  voted  in  said  Madison  township  upon  the 
taxable  property  therein,  to  aid  in  the  construction  of  said 
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road  from  Des  MoineB  by  Polk  City  to  Ames,  in  Story 
County;  that  said  road  was  oonatmcted  and  operated  by  the 
way  of  Polk  City  from  Dee  Hoinee  to  Ame8|  Polk  City  being 
a  station  on  its  main  line  between  eaid-  jdacee;  that  said  com- 
pany having  complied  with  the  conditions  upon  which  the  tax 
was  voted,  the  same,  amounting  to  about  seventeen  thousand 
dollars,  was  collected  and  paid  to  said  company;  that  the 
county  of  Polk  conveyed  to  said  company  about  fifteen  thou- 
sand acres  of  swamp-land  belonging  to  the  oounty,  upon  the 
express  condition  that  said  raihooad  should  be  constmcted  and 
operated  through  and  by  Polk  City;  thai  many  citiame  of 
Polk  City  subscribed  and  paid  for  stock  in  said  company  upon 
like  conditions;  that  said  road  was  operated  for  several  years 
by  Polk  City  as  a  through-line  between  said  places;  that  in 
the  year  1879  the  defendant,  the  Chicago  and  Northwestern 
Railroad  Company,  leased  and  became  in  possession  of  all  the 
franchises,  privileges,  and  property  of  said  former  company, 
and  of  the  railroad,  and  changed  the  location  thereof,  and  has 
built  and  is  now  operating  its  main  line  of  road  about  two 
miles  east  of  Polk  City,  to  the  great  damage  of  the  plaintiff 
and  other  property  owners  in  Polk  City,  and  that  said  line  is 
entirely  a  different  line  from  the  one  in  aid  of  which  taxes 
were  voted;  that  plaintiff  has  demanded  of  the  last-named 
company  that  it  operate  the  road  as  it  was  originally  con- 
structed, which  the  said  defendant  refuses  to  do;  that  plain- 
tiff owns  property  in  Polk  City,  which  has  greatly  depreoiated 
in  value  because  of  such  refusal. 

The  relief  asked  is,  that  defendant  be  compelled  to  operate 
the  road  as  it  was  originally  constructed  and  operated.  The 
answer  admits  some  of  the  allegations  of  the  petition,  and 
denies  others.  It  is  denied  that  plaintiff  or  other  citiaens 
sustained  any  damage  by  the  chimge  made.  It  is  alleged 
that  the  road  constructed  by  the  Des  Moines  company  was  a 
narrow-gauge  road,  which  has  been  changed  to  a  standard 
gauge,  and  that  the  road  as  now  operated  has  become  part  of 
an  extensive  system  of  railroads,  and  that  it  has  become  part  of 
a  through-line  between  Des  Moines  and  St.  Paul.  It  is  also 
alleged  that  such  road  is  of  greater  value  and  of  more  use 
and  benefit  to  the  plaintiff  and  other  citizens  of  Polk  City 
than  it  was  as  originally  constructed;  that,  under  a  contract  or 
understanding  with  thirty-five  of  the  principal  tax-payers  of 
Polk  City,  a  change  in  the  location  of  the  road  as  originally 
constructed  was  made,  so  that  the  main  line  thereof  is  oper- 
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ated  abont  two  miles  cast  of  Polk  City,  but  that  a  broad-gauge 
road  was  constructed  from  Polk  City  to  a  point  about  two 
miles  northeast  thereof,  where  it  connected  with  the  main  lino; 
and  that  two  passenger  trains  are  run  daily  from  the  main 
line  to  Polk  City  on  their  way  from  Des  Moines  to  Ames,  and 
two  mixed  passenger  and  freight  trains  are  operated  to  and 
from  Polk  City  in  the  same  manner.  It  is  also  alleged  that 
the  line  as  operated  is  more  advantageous  to  the  plaintifif  and 
other  property  owners  in  Polk  City  than  as  the  road  was  origi- 
nally constructed;  and  the  road  as  now  operated  affords  rea- 
sonable and  sufficient  &cilitie8  for  the  trade  and  commerce  of 
Polk  City,  and  for  all  persona  going  to  or  from  there;  that, 
owing  to  the  heavy  grades,  a  first-class  road  could  not  be 
operated  by  Polk  City.  The  defendants  also  pleaded  an  es- 
toppel and  the  statute  of  limitations.  There  may  be  other 
allegatkms  of  the  petition  and  answer  to  which  we  have  not 
deemed  it  necessary  to  refer. 

The  coorty  among  others,  gave  the  following  instructions  to 
the  jury:  — 

^  3.  I  instruct  you  that,  undor  the  uncontroverted  facts,  the 
Chicago  and  Northwestern  Railway  Company  is  bound  to 
maintain  and  operate  a  railway  substantially  upon  tlie  line  as 
originally  located  and  cooBtrueled,  so  as  to  afford  reasonable 
railway  facilities  to  the  public.  Said  company  has,  however, 
the  ri^t  to  make  reasonable  changes  and  variations  from  the 
line  as  originally  constructed  and  operated,  if,  in  so  doing, 
the  public  interests  would  be  promoted,  though  incidentally 
the  plaintiff  or  others  would  sustain  damage  by  the  change." 

'^6.  You  will  first  decide  whether  the  public  interest  is  con- 
cerned in  having  the  main  line  of  said  road  operated  by  way 
of  Polk  City.  You  observe  it  is  as  to  the  public  interest  you 
are  to  inquire,  and  not  merely  as  to  the  interest  of  Polk  City 
and  vicinity.  It  is  as  to  the  interest  of  the  general  public,  in- 
chsding  those  who  do  business  at  and  with  Polk  City,  in  traffic 
and  travel  over  said  road,  that  you  are  to  consider.  In  decid- 
ing this  issue,  you  will  take  into  consideration  the  wants  of 
the  general  public  in  the  way  of  railroad  facilities  over  that 
road,  the  facilities  afforded  by  the  road  operated  as  it  is,  and 
as  it  would  be  if  operated  as  a  main  line  by  way  of  Polk  City, 
and  all  facts  proven,  &irly  tending  to  show  whether  the  public 
interest  is  concerned  in  this  matter." 

'*  11.  In  order  to  enable  the  plaintiff  to  maintain  his  suit,  it 
is  not  enough  that  he  may  have  sustained  damage  by  depre- 

AJi.  St.  Ret,,  Vol.  VIL— tl 
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elation  of  his  property  at  Polk  City,  or  othcrwiee,  or  that  other 
citizens  of  Polk  City  have  sustained  such  damage  by  the 
change  in  location  and  operation  of  the  road.  It  must  further 
appear  that  the  public  interest  requires  the  road  to  be  oper- 
ated upon  the  original  line;  or,  if  there  is  no  public  interest 
which  has  received  detriment,  there  has  been  no  breach  of  a 
public  trust  or  duty  on  the  part  of  the  defendants,  or  either  of 
them. 

'^  12.  The  public  interest  which  must  have  received  detri- 
ment by  the  change  in  the  location  and  operation  of  the  rail- 
road must  be  not  merely  the  interest  of  the  general  public  of 
Polk  City  or  its  vicinity,  but  of  the  general  public,  or  the  peo- 
ple of  this  state,  who  use  defendants'  line  of  railway  for  traffic 
or  travel;  and  if  this  general  interest  will  not  be  promoted  by 
the  relocation  and  operation  of  the  road  upon  the  original  line, 
then  the  plaintiff  cannot  maintain  this  suit,  even  though  the 
jury  should  find  that  it  would  be  for  the  interests  of  the  plain- 
tiff and  other  citizens  of  Polk  City  to  have  the  railway  main- 
tained and  operated  over  the  original  line." 

1.  The  defendants  filed  a  motion  for  a  new  trial  upon  sev- 
eral grounds,  among  which  are,  that  the  verdict  is  not  in 
accord  with  the  foregoing  instructions,  and  that,  under  the 
evidence  and  said  instructions,  the  verdict  should  have  been 
for  the  defendants.  This  motion  was  sustained,  but  upon  what 
ground  we  are  not  advised.  If,  however,  any  single  ground  of 
the  motion  is  well  taken,  the  ruling  of  the  court  must  be  sus- 
tained. The  instructions,  whether  right  or  wrong,  constitute 
the  law  of  the  case,  and  it  was  .the  duty  of  the  jury  to  follow 
them.  The  instructions  lay  down  the  rule  that  unless  the  in- 
terests of  the  general  public  have  been  injuriously  affected  by 
what  the  defendants  did,  then  the  plaintiff  is  not  entitled  to 
recover.  There  is  no  evidence  tending  to  show  that  the  inter- 
ests of  the  public  have  been  prejudicially  affected.  Fairly 
considered,  we  think  the  evidence  shows  that  the  general  pub- 
lic have  been  benefited  by  the  change  made  in  the  location  of 
the  road.  Therefore  the  verdict  is  against  the  instructions  of 
the  court,  and  the  court  rightly  held  that  the  defendants  were 
entitled  to  a  new  trial. 

2.  Counsel  for  the  appellant  insist  that  the  foregoing  in- 
structions are  erroneous,  and  it  is  insisted  that  we  determine 
this  question  now,  so  that  both  parties  may  be  advised  as  to 
their  rights  when  another  trial  is  had.  It  is  provided  by  stat- 
ute that  the  ''order  of  mandamus  is  granted  on  the  petition  of 


Dec.  1887.]       Cbanb  v.  Chicaoo  etc.  R'y  Co.  483 

any  private  party  aggrieved":  Code,  sec.  3377;  and  conceding 
that  mandamus  is  the  proper  remedy,  the  inquiry  is,  whethei 
a  private  person  may  pursue  such  remedy  without  regard  to 
the  public  interest,  or  in  disregard  thereto. 

It  is  said  that  the  weight  of  authority  sustains  the  propoel* 
tion  that  '^  where  the  question  is  one  of  public  right,  and  the 
object  of  a  mandamus  is  to  procure  the  enforcement  of  a  publio 
duty,  the  people  are  regarded  as  the  real  party,  and  the  relator 
at  whose  instigation  the  proceedings  are  instituted  need  noi 
show  that  he  has  any  legal  or  special  interest  in  the  result,  it 
being  sufficient  to  show  that  he  is  a  citizen,  and  as  such  is  in^ 
terested  in  the  execution  of  the  laws":  High  on  Extraordinaix 
Legal  Remedies,  sees.  431,  432.  This  being  so,  it  seems  to  vm 
that  it  necessarily  follows  that,  unless  the  public  interests  haTft- 
been  injuriously  affected,  a  private  individual  cannot  insist' 
that  a  public  right  or  duty  be  enforced.  If  he  can,  it  muPi^ 
logically  follow  that  he  may  do  so  when  the  publio  intereslA 
have  been  benefited,  and  thus  compel  the  performance  of  a. 
duty  which  the  general  public  have  waived  or  acquiesced  m 
and  expressly  recognized  what  has  been  done.  For  instance, 
if  the  plaintiff  is  successful  in  this  action,  the  defendant  will 
be  compelled  to  construct  and  operate  its  main  line  of  road 
by  Polk  City.  Now,  it  may,  for  the  purpose  of  argument,  be 
assumed  that  this  would  injuriously  affect  the  interest  of  the 
general  public,  and  that  the  representatives  of  the  general 
public  do  not  desire  that  the  main  line  of  the  road  should  be 
so  operated.  In  such  cose,  why  should  the  plaintiff  have  the 
power  to  enforce  such  duty?  On  the  sole  ground,  we  presume^ 
that  his  private  interests  have  been  injuriously  affected,  when 
the  public  interests  possibly  have  been  benefited.  Whatever 
right  the  plaintiff  has  must  be  grounded  on  the  fact  that  per* 
formance  of  a  public  duty  Is  cast  on  the  defendant.  There  is 
not,  and  never  was,  a  duty  or  obligation  based  on  any  contraei 
existing  between  the  plaintiff  and  either  of  the  defendants. 
But  the  theory  of  the  plaintiff  is,  that,  when  one  of  the  defend- 
ants accepted  the  tax  on  the  condition  upon  which  it  waa 
voted,  it  became  the  duty  of  such  defendant  and  its  succee- 
sors  to  construct  and  operate  the  road  in  accordance  with  the 
conditions  upon  which  the  tax  was  voted,  and  that  he  may  en- 
force such  public  duty  in  this  action  if  he  shows  that  he  has 
Buffered  private  damage  because  of  the  defendants'  failure. 
This  will  be  conceded,  if  the  public  interests  have  also  been  in- 
juriously affected,  and  not  otherwise.    If  this  is  not  so,  thcI^ 
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under  the  pretense  of  vindicating  and  onforcing  a  pablic  right, 
a  private  individual  might  inflict  great  and  possibly  irrepa* 
rable  injury  on  the  general  public*  This,  it  seems  tons,  ho 
should  not  be  permitted  to  do  in  a  case  like  this.  The  case 
under  considendion  is  materially  different  from  one  where  an 
officer  is  entitled  to  compensation  which  another  ofl^er  refuses 
to  pay.  In  such  case  the  former  may  clearly  have  vhandamug 
to  eoLfbroa  tho  payment  of  such  compensation.  Other  cases  of 
a  similar  character  may  no  doubt  be  suggested.  In  the  case 
at  bar  there  is  no  private  right,  but,  it  will  be  conceded,  a  pub- 
lic ri^t  or  duty  which  the  plaintiff  seeks  to  enforce.  ThLs  he 
cannot  do  unless  the  publio  interests  have  been  injuriously  af- 
fected, and  therefiojse  Che  tnstnieiioQS  above  set  out  are  cor- 
rect The  instrvctions,  of  course,  were  given  on  the  theory 
that  there  was  evidence  tending  to  show  that  the  accommoda- 
tions afforded  by  the  defendant  by  running  trains  to  and  from 
Polk  City  were  faorly  atid  aubatantially  sufficient  ibr  all  the 
purposes  of  trade^  and  the  accaramodatioa  of  passengers  to 
and  from  Polk  Gity.  The  plaintiff  and  other  citizens  thereof 
have  not  been  deprived  o£  railroad  facilities. 
The  judgment  of  the  distciet  court  must  be  affirmed. 

Kbw  Trial  on  Gbouvd  ov  DisBsoABDnvo  Instbucitors  ov  Ckiuicr:  Stnlkm 
▼.  DetfoU  «Ce.  S.  H.  Co.,  99  Am.  Deo.  120,  note;  Pmnon  r.  BmrdiU,  26  Tex. 
Ur7;  Se  Am.  D0O.  019;  WeUhom  r.  Wemur.  17  Qa.  867;  63  Am.  Stoe.  2SS. 

Naw  tnal  will  Us  gnotwi  wImm  oonftinting  uutrnctions  sro  given  by  tiit 
ooort  to  the  jury:  Pcmwy  ▼.  Parmlee,  9  Iowa,  1^;  74  Am.  Deo.  828. 

Mandajivs  is  not  Rboarbbd  ab  Appbofbiats  Rbhbdt  roB  Envobobmxnt 
OF  Ck>NTBACT  BiOHTB  OT  Pritatb  AND  Pebsonal  Katubb,  and  obligations 
iriiich  rcfli  wbolly  upon  oontnust»  involving  no  qneettona  of  pablio  tnut  cr 
affieial  dwby:  Tdbe^  v.  Sabu,  M  Goon.  274;  1  Am.  St.  Rap.  IH  uA  oaaea 
ooUaeted  ia  note  116. 

Qenxbal  Bdlb  Ut  MANSJanra  well  not  laanxB  where  applicant  has  other 
ftdeqnaie  remedy:  PeopU  v.  Board  qfPoHi^  107  K.  Y.  235;  Tchey  v.  J7dbef' 
aiipra. 

Mandamus  bt  Pbivatb  iNDiviDnAL  to  Gompsl  Pkbvobmanob  ov  Pubud 
Dimr.  —  In  8UU0  v.  WM,  deoided  November,  1888,  in  Minaeeota,  mamiamm 
was  brooght  to  oompel  tbe  vetpondentB  as  registor  of  deeda  end  auditor 
to  eomply  with  the  statute,  and  keep  their  offices  at  the  county  seat^  said 
offices  being  kept  by  them  six  miles  distant  therefrom,  and  it  was  decided 
that  inasmuch  as  "  the  relators  were  'freeholders,  tax-payers,  and  legal  voters 
of  the  county,  this  rendered  them  sufficiently  interested  to  entitle  tiiem 
to  move  as  relstots,"  and  tile  ooort  says:  **  Who  is  *  bewftfieially  jaterested  *  so 
as  to  entitle  them  to  file  an  information  depends  upon  the  <^ ject  to  be  ob- 
tained. When  mandamus  is  resorted  to  to  enforce  a  private  righ^  the  per- 
■on  interested  in  having  the  right  enforced  must  be  the  relator.  But  the  great 
weight  of  American  authority  is,  that  where  the  object  is,  as  in  these 
to  enf oroe  a  publio  dnty  not  dae  the  government^  aa  aooh^  any  private 
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may  more  to  enfcree  il It  was  enoa;^  that  the  rekton  m  this  ease 

were  citisens  of  tbe  ooanty,  and  as  sach  interested  in  haWng  the  knr  enfeveed 
by  oompellmg  these  pobKo  offices  to  be  kept  at  the  eonoty  seaf*  That  a 
private  person  may  move  witiioift  the  inter ireBtkm  of  the  atttero^-geBeral 
for  a  writ  of  mandiam»  to  esfotoe  a  pafaGe  dvty  not  dae  the  go^rarMBsaty  as 
each,  is  abo  held  in  Attomeff-Ofnenti  y,  Botkm,  ISS  Hasa  460^  4M,  citing 
Union  Paef/ie  B.  if.  ▼.  BaU,  91  U.  8.  843,  355.  Sobstantiafly  the  same  eoa- 
chuion  as  that  reached  in  fiMe  ▼.  Weid,  mtpn^  snd  AUn'Mf-Oumrni  ▼.  So&Um^ 
Bupra,  is  arrived  atin  Vitkge  qfCRame  v.  FwpU^  76  HL  961;  SkOe  ifNemtda 
V.  Qraeey,  11  Kev.  229;  State  r,  ffkrwpMr,  4  Neb.  411;  TtmfiUkm  v.  PoSee 
Jury  ^  CarrvU,  11  La.  Ann,  141;  ifoNs  v.  JTearMjr,  31  Arit.  361,  264,  oit- 
infr  Moees  on  lifondarans,  137;  ffamUbm  v.  BMe,  8  lad.  456;  Pntple  v.  CoUku, 
19  Wend.  56;  Gbttfii^  </  Ftba  t.  Siaie,  II  HL  908;  Sme  v.  OomUy  Judge,  7 
Clarke,  186;  Peifpk  v.  Traqf,  1  How.  Pr.  186;  Peo^  v.  Superviaore,  18  Id. 
461.  The  case  of  Moeee  v.  JTeaniejr,  Mpro,  however,  wl^  holding  tiiis 
to  be  the  law,  decides  that  nnder  ik»  statcrta  of  that  state  proceedings  in 
mandamua  oonld  not  be  sostained  nnless  the  petitionees  hove  some  special 
interest  not  common  to  the  rest  ef  tiie  oonmiunity.  But  examine  Hotter  v. 
CommofiweaUh,  28  Fa.  St  108;  Readp  v.  Aigrle,  23  Kan.  254;  Scaiger  v.  Cmmig 
ComnUsekmen  ofM^enmbec,  25  Me.  291;  PtopU  v.  hupeetan  ef  B$aU  Primm,  4 
Mioh.  187.  See  also  I£gh  on  Extraordinary  Legal  Remedies,  sec.  431,  where 
the  distinction  is  made  by  tSie  author  between  cases  where  '*mandamu$  is 
invoked  merely  for  the  purpose  of  enforcing  or  proteding  a  private  right  nnoon- 
nected  with  the  pnblio  interest,  and  those  cases  where  the  porpose  of  the  appli- 
cation is  the  enforcement  of  a  purely  public  right  where  the  people  at  large  are 
the  real  party  in  interest ";  and  it  hradded  that  *'  thedeeided  weight  of  author- 
ity supports  the  proposition  that  where  the  relief  is  sought  merely  for  the 
protection  of  private  rights,  13ie  relator  must  idio w  some  personal  or  spectsl  in- 
terest in  the  subject-matter,  since  he  is  regarded  as  the  real  party  in  interest^ 
and  his  rights  must  clearly  appear.  On  the  oilier  hand,  when  the  questum 
is  one  of  public  right,  and  tiie  dtyject  of  the  mcmdoTmu  is  to  procure  the  en- 
forcement of  a  public  duty,  tbe  people  are  regarded  as  the  real  party,  and  the 
relator  ....  need  not  show  that  he  has  any  legal  or  special  interest  in  the 
result,  it  being  sufficient  to  show  that  he  is  a  citisen,  and,  as  sndi,  interested 
in  the  execution  of  the  laws. "  See  Pttrnphrey  v.  Mayor  etc  qfBadUmore,  47  Md. 
145;  28  Am.  Rep.  446,  and  note  448;  note  to  Dane  v.  Derby,  89  Am.  Deo.  740. 
So  the  court  in  MitdM  v.  Boardman,  79  Me.  469,  refused  to  grant  a  writ 
of  mandamus  brought  by  a  private  individual  to  compel  a  police-court  judge 
to  issue  a  warrant  for  searcb  and  seusure  upon  his  complaint,  the  ground  of 
such  refusal  being  that  no  private  right,  as  distinct  from  the  public,  was  in- 
volved, it  being  merely  "tiie  refusal  of  a  public  officer  toael  in  a  pmUie  aait- 
ter."  And  the  county  comnussioaers,  instead  of  the  attorney-general,  are 
declared  in  Florida  to  be  the  proper  parties  to  i^ply  for  numdamue,  where, 
under  the  statute,  they  had  the  power  to  employ,  at  hard  labor  upon  public 
works,  ooaviots  imprisoned  in  the  county  jails,  and  the  purpose  of  the  man' 
damns  was  to  compel  the  sheriff  to  deliver  over,  for  the  purpose  of  utilizing 
their  labor,  as  provided  by  statute,  certain  conviots  in  the  county  jail  in 
their  county,  the  basis  of  the  decision  being  that  that  county  was  more  in- 
terested than  any  other  county  in  having  such  convicts  employed  upon 
public  works  therein,  and  also  that  the  duty  of  having  the  statute  enforced 
devolved  upon  the  county  commissioners  of  the  county  in  whose  jail  the 
convicts  were  imprisoned:  Holland  v.  8kUe  ex  reL  Duval  County,  23  Fla.  123. 
But  mandantus  will  not  be  granted  upon  the  application  of  a  private  citizen 


486  Jean  v.  H£MM£8&y.  [Iowa, 

te  OMMpel  the  officers  of  a  borough  to  call  a  borough-meetiiiA  although  tlie 
atatute  provides  that  twenty  freemen  might»  "at  any  tiine»  by  petition, 
dhllfe  the  warden  and  borgeaaee  to  call  a  tpecisl  meeting  of  the  barongh,**  and 
the  lierongh  officers  haTe»  npon  snch  petition,  refused  to  call  such  meeting. 
Hie  reason  for  refusing  to  grant  the  writ  being  that  the  relator  had  no  rights 
oAlier  than  those  possessed  by  him  in  common  with  every  other  freeman  ol 
tbe  borough,  that  "the  duty  of  the  officers  is  owing,  not  to  the  plaintiff 
wlamOf  but  to  all,  the  damage  which  he  has  sustained  by  the  non-perfonnance 
«C  that  daty  is  shared  by  all,  and  the  remedy  is  open  equally  to  alL  That 
v«inedy  is  not  in  a  suit  in  his  own  name,  but  a  suit  institated  by  and  in  the 
name  of  the  state":  Peek  v.  Bcoih,  42  Conn.  271,  276.  An  interesting  case 
4ii  value  on  this  point  is  that  of  Satwom  v.  Mercer,  68  Tex.  488,  where  it  was 
field  that  a  writ  of  mandamue  to  compel  the  mayor  to  order  an  eleotum  to 
restrict  the  limits  of  a  certain  dty  might  properly  issue,  although  it  was 
«igned  by  qualified  voters  of  that  territory.  The  court,  in  deciding  the  case, 
«ays:  "  It  is  also  urged  that  appellees,  in  their  petition,  showed  no  such  in- 
terest in  the  ordering  of  the  election  as  would  authorize  them  to  sue  out  a 
-writ  of  numdamue,  and  in  support  of  the  proposition  we  are  cited  to  the  cases 
«f  Ttumer  v.  Commieekmeret  10  Kan.  18,  and  BMeti  v.  Stale^  10  Id.  II.  But 
the  former  case  simply  decided  that  a  mere  voter  and  freeholder  in  a  town- 
■hip  has  not  a  sufficient  interest  to  sustain  a  fnandamus  to  compel  the  county 
board  to  order  an  election  in  such  township  upon  the  question  of  ianiing 
bonds.  So  the  latter  holds  that  the  citizens  of  a  county,  merely  as  such,  have 
MO  audi  interest  in  the  question  as  will  authoriie  them  to  bring  a  suit  to  com- 
[pel  the  commissioners  to  order  an  election  for  the  removal  of  a  county  seat. 
This  court  has  once  announced  virtually  the  same  doctrine:  ffarreUr.  Lffnthg 
tf  Tex.  146.  But  here  we  have  a  different  question.  The  i^pellees  axe 
allqged  to  be  qualified  voters  in  the  territory  sought  to  be  ezolnded;  conse- 
qpMBtly  they  are  males  over  twenty-one  years  old,  and  as  such  are  subject  to 
pay  a  poll  tax  to  the  municipality;  R.  S.,  art  428.  This  gives  them  a  di- 
■act  personal  interest  in  having  the  territory  in  which  they  live  excluded 
haul  the  corporate  limits.  They  are  doabUeas  sabjeet  to  cyfefaar  bozdans  and 
vsafariotioiis  from  which  they  would  be  relieved  hj  a  removal  of  the  ei^ 
Its":  Satmm t.  iferwr,  68  Tex.  488. 
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MnuMMKT  mr  Dnamur  xat  si  8r  Asxdm  vfoh  Suvnomnr  Suuwuiw;  avu 
AH  Aabubaivob  to  ah  Attorhht  by  a  judge  as  to  the  course  which  will 
be  pursued  in  the  cause,  even  though  unanthoriied,  may  be  a  good 
ground,  if  it  has  in  good  faith  been  acted  upon  by  the  party.  So  a  nustake^ 
even  though  it  relate  to  a  matter  conoeming  which  the  party  is  chaiged 
by  law  with  notice,  may  afford  a  sufficient  cause. 

TaoAXDro  Judoxxkt — Suhioixnot  ot  Affwavit  ov  Mxbitb.  —  Such  affi- 
davit  is  sufficient  where  defendant's  attorney  states  in  effect  therein  that 
«I1  matters  alleged  in  the  petition  as  grounds  for  the  action  were  involved 
mod  litigated  in  a  former  action  between  the  same  parties;  it  is  not  suf- 
lioient,  however,  in  such  case  for  a  party  to  rely  upon  a  mere  general 
statement  that  he  has  a  good  defense  to  the  action,  but  tha  necessary 
6uits  must  be  averred. 
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Id.  — In  BQoh  case  an  attorney  who  haa  full  knowledge  of  the  faot%  and  waa 
engaged  in  the  former  litigation,  is  competent  to  make  affidavit. 

PRAcncB.  —  Upon  Appbal  pbom  O&dbr  Skttiko  Abidb  Dxtault,  anpreme 
court  will  not  consider  oomplaiDt  that  the  court  below  in  opening  de- 
fault permitted  «  demurrer  to  be  filed  to  the  petition,  when  such  matter 
did  not  pertain  to  the  order,  and  the  remedy  was  by  moving  to  strike 
the  demurrer  from  the  files  and  the  court  below  has  not  determined  the 
right  to  demur. 

A.  T,  WheeleTj  for  the  appellant. 

EUis  and  MeCoy^  and  W.  J,  Knight^  for  the  appellee. 

Reed,  J.  1.  The  judgment  was  entered  on  the  29th  of 
January,  1887,  and  the  motion  to  set  aside  the  default  was 
41ed  during  the  same  term  of  court  The  questions  arising 
in  the  case  are  as  to  the  sufficiency  of  the  showing  made  in 
excuse  of  the  default  and  of  the  affidavit  of  merits.  Defend- 
ant resides  in  the  city  of  Dubuque,  and  the  attorney  who  had 
charge  of  the  cause  for  him  in  the  court  below  also  resides  in 
that  city.  The  action  was  commenced  before  the  preceding 
term  of  the  district  court,  and  defendant's  attorney  appeared 
in  the  cause  at  that  term,  but  filed  no  pleading  in  the  cause. 
He  applied  to  the  court  for  time  to  plead,  and  time  was  given 
him,  but  no  time  was  fixed  within  which  he  was  required  to 
plead.  The  judge  stated  to  the  attorney,  however,  that  no 
further  action  would  be  taken  in  the  cause  without  notice  to 
him.  The  cause  was  then  continued  generally,  and  the  attor- 
ney left  the  court.  Under  the  order  then  in  force  fixing  the 
times  of  holding  the  district  and  circuit  courts  in  that  district, 
the  next  term  of  the  district  court  would  commence  about  the 
1st  of  March,  and  a  term  of  the  circuit  court  would  commence 
early  in  January.  On  the  first  of  January,  however,  the  stat- 
ute abolishing  the  circuit  court  (Acts  21st  Glen.  Assem., 
c.  134)  took  effect;  and  under  section  6  of  the  act,  a  term 
of  the  district  court  would,  unless  some  other  provision  was 
made  by  order  of  the  judges,  commence  at  the  time  fixed  in 
the  order  for  holding  the  circuit  court.  The  showing  made  in 
excuse  of  the  default  is  to  the  effect  that  the  attorney  over- 
looked the  fact  that  a  term  of  the  district  court  would  com- 
mence, in  January  until  near  the  end  of  the  mouth,  and  that 
he  relied  on  the  assurance  given  him  by  the  judge  at  the 
former  term  that  nothing  further  would  be  done  in  the  case 
without  notice  to  him,  and  did  not  go  to  Clinton  County  until 
informed  that  a  default  had  been  taken  in  the  case.  We  think 
ihe  showing  is  sufficient.      It  is  true  that  the  parties  were 
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bound  to  take  notice  of  the  fact  that,  tinder  the  statnte  as  it 
existed  after  the  let  of  January,  a  term  of  the  court  would 
occur  in  that  month.  It  is  also  true,  perhaps,  that  the  judge 
could  not,  by  a  mere  parol  assurance  as  to  the  course  which 
would  be  pursued  in  the  cause,  bind  any  of  the  parties  or  con- 
clude their  rights.  But  an  application  to  set  aside  a  default 
is  addressed  to  the  sound  discretion  of  the  court.  A  sufficient 
excuse  for  making  the  defsiult  must  be  shown;  but  a  mistake, 
even  though  it  relate  to  a  matter  concerning  which  the  party 
is  charged  by  law  with  notice,  may  afford  sufficient  ground 
of  excuse.  So,  also,  may  an  assurance  by  the  judge  as  to  the 
course  which  will  be  pursued  in  the  cause,  even  though  unau- 
thorized, if  it  has  in  good  faith  been  acted  on  by  the  party. 
It  is  not  necessarily  an  act  of  negligence  to  rely  on  such  assur- 
ance. The  showing  brings  the  case  within  the  rule  of  Ordway 
▼.  Suehardj  81  Iowa,  481. 

The  affidavit  of  merits  was  made  by  the  attorney  for  de- 
fendant, and  was  to  the  effect  that  all  the  matters  alleged  in 
the  petition  as  grounds  for  the  action  were  involved  and  liti- 
gated in  a  former  action  between  the  same  parties.  This  was 
sufficient.  It  is  only  necessary  in  such  case  to  show  that  the 
party  has  a  defense  to  the  claim  made  against  him.  This 
must  be  done,  it  is  true,  by  giving  a  statement  of  the  facts 
constituting  his  defense.  The  party  cannot  rely  upon  a  mere 
general  statement  that  he  has  a  good  defense  to  the  action: 
Jaeger  v.  Evans,  46  Iowa,  188;  King  v.  Stewart^  48  Id.  834. 
But  defendant  did  not  rely  upon  such  general  statement,  but 
averred  the  facts  constituting  his  defense. 

It  is  insisted,  however,  that  the  affidavit  should  have  been 
made  by  defendant,  and  that  the  attorney  was  incompetent  to 
make  it.  It  often  occurs,  however,  that  the  attorney  has  full 
knowledge  of  the  facts  constituting  the  defense  in  the  case. 
We  know  of  no  reason  why  he  might  not,  in  such  case,  make 
the  affidavit  of  merits.  The  statute  contains  no  provision 
forbidding  it,  and  there  is  no  reason  growing  out  of  the  nature 
of  the  case  which  precludes  him  from  making  it.  The  attorney 
in  the  present  case  was  engaged  in  the  former  litigation  between 
the  parties,  and  was  doubtiess  more  familiar  with  the  facts 
than  was  defendant  himself. 

Complaint  is  also  made  that  the  court,  after  setting  aside 
the  default,  permitted  the  defendant  to  file  a  demurrer  to  the 
petition.  The  statute  (section  2871)  provides  that  one  of  the 
conditions  upon  which  a  default  may  be  set  aside  is,  that  *'of 
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pleading  issaably  and  forthwith.*  In  the  present  case,  how- 
ever, wheD  the  order  was  made,  it  was  agreed  by  the  parties 
that  defendant  should  have  until  the  first  day  of  the  next 
term  to  ^' plead/'  and  the  agreement  was  embodied  in  the 
record,  and  the  demurrer  was  filed  at  the  time  so  designated. 
We  are  of  opinion  that  this  quesUon  cannot  be  considered 
upon  this  appeaL  The  appeal  is  from  the  order  setting  aside 
the  default;  but  the  matter  complained  of  occurred  long  after 
the  order  was  made,  and  relates  to  a  matter  which  does  not 
pertain  to  the  order.  If,  as  plaintiff  contends,  the  only  plead- 
ing defendant  was  entitled  to  file  was  an  answer,  his  remedy 
was  by  moving  to  strike  the  demurrer  from  the  files;  and 
until  the  question  of  the  right  of  defendant  to  demur  has 
been  passed  upon  by  the  lower  court,  we  cannot  determine  it. 
The  order  of  the  district  court  will  be  affirmed. 


Dbtaitlt  Incurrbd  bt  FoLLOwnvo  Adviob  o9  Ooctnssl  in  Good  Faith 
SHOULD  BS  Rblikvkd  AGAINST  where  the  jadgmoat  ia  for  a  large  sum,  and 
a  meritorious  defense  exists:  WhereaU  ▼.  EUUf  70  Wis.  207;  5  Am.  St  Rep. 
164. 

Kbolbot  09  Ck>UNSKL  A8  Ground  ot  Ralibt  tbom  Dbtault:  See  Spauld' 
Ing  ▼.  Tluympwnt  12  Ind.  477;  74  Am.  Dec.  222,  note. 

DnrAiTLT,  Progbsdinos  to  Vaoatbi  RaiUff  t.  BaUMn,  29  Ind.  16;  92 
Am.  Dea  332,  note. 

JuDGMXNT  BT  Dbfault  Inourrbd  bt  Dbfendant^s  Rxltino  Upon  state- 
ments made  hj  the  trial  jadge  will  be  set  aside,  and  leave  given  to  file  an- 
■wer  and  try  oanae  on  its  merits:  Sanden  t.  HaU,  37  Kan.  271. 


Meeker  v.  Meeker. 

[74  Iowa,  852.] 

Wm. — l?(nr-ax7BRT  Bvidenob  or  Tbstator's  Msntal  CAPAorrr. — Upon 
a  question  as  to  the  testamentary  capacity  of  testator,  neighbors  of  the 
deoedent  who  were  well  acquainted  with  him  are  competent  to  give  opin- 
ions as  to  his  sanity,  and  may  testify  as  to  his  appearance,  as  to  whether 
his  mind  was  weakened,  the  general  state  of  his  health  when  last  seen, 
and  his  ability  to  hold  an  extended  conversation.  There  must  of  neces- 
sity be  expressions  of  opinions  by  witnesses  in  regard  to  appearance, 
conversation,  and  acts  of  one  whose  mental  oapaoity  is  brought  in  ques- 
tion. 

Idi.  —  Upon  question  of  testator's  capacity  to  make  a  will,  witnesses  may  de- 
tail conversations  had  in  his  presence  regarding  his  condition  of  mind, 
and  that  he  remained  silent. 

Iotambntart  Capaoitt.  —  Although  Htpothbtioal  Questions  Put  to 
Experts  should  as  a  general  rule  be  based  upon  facts  which  the  evidence 
tends  to  prove,  yet  it  is  not  required  that  the  facts  should  be  conceded, 
nor  is  technical  accuracy  required  in  framing  the  queationa. 
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Dimnnoir  or  Mbtkal  OAPicmr  Bsquibbd  or  Masdto  a  Will.  ~  A 
penon  of  MinAd  mind  in  sach  caae  is  one  who  baa  full  and  intelligent 
knowledge  of  the  aot  he  ia  engaged  in,  a  foil  knowledge  of  the  property 
he  poaaesaea,  an  intelligent  peroeption  and  vnderatanding  of  the  diapo- 
aition  he  deaiiea  to  make  of  it^  and  of  the  peraona  he  deairea  ahall  be 
the  reoipienta  of  bia  boonty,  and  the  capacity  to  recollect  and  compre- 
hend the  nature  of  the  daima  of  thcae  who  are  ezdnded  from  partici- 
pating  in  bia  boonty ;  bot  it  ia  not  neceaaary  that  be  ahonld  have  aoffidant 
capacity  to  make  coniracta  and  to  do  boaineia  generally,  nor  to  engage 
in  complex  and  intricate  bnaineaa  matters. 

MXHTAL  CaPAOXTT  OF  TbSTATOR— iNBTBUOnOHS  AB  TO  WUOBT  OF  £ZPEBT 

EviDENOB.  — Where  two  physicians  testified  for  proponents  and  two  for 
contcstanta  in  »  will  caae,  and  their  evidence  waa  based  npon  personal 
OTami  nation  by  them  of  decedent  made  to  determine  bia  mental  capacity, 
an  instmotion  to  the  jniy  that  testimony  of  physicians  of  large  ezperi* 
ence  ia  nsoally  in  anch  caaea  entitled  to  more  weight  than  that  of  unpro- 
fessional witnesses,  but  that  in  the  case  on  trial  it  waa  a  question  for  the 
jury  whether  the  testimony  of  the  medical  men  waa  entitled  to  more 
weight  than  that  of  other  witnesses,  is  correct. 
TAXAXION  of  CkMRS  AGAINST  EXSOOTOB  IN  WiLL  CONTIST.  — It  is  the  duty 
of  executor  to  probate  will  of  bia  testator,  and  be  abould  not  be  held 
personally  liable  for  coata  in  the  abeence  of  showing  of  bad  faith  or  the 
like^  especially  where  the  verdict  in  such  will  contest  was  general,  and 
an  examination  of  the  evidence  clearly  shows  that  it  waa  founded  upon 
a  want  of  teatamantary*  capacity  in  the  decedent. 

Stiven  and  Strong^  and  D.  D.  ApplegcUe^  for  the  appellante. 

Struble  and  Stiger^  for  the  appellees. 

RoTHBOCKy  J.  1.  The  writing  claimed  to  be  a  will  was 
made  and  executed  in  August,  1886,  and  William  Meeker 
died  in  October  of  the  same  year,  aged  Beventy-seven  years. 
He  removed  from  Warren  County,  Ohio,  to  this  state  in  the 
year  1856,  and  for  many  years  prior  to  and  up  to  the  time  of 
bis  death  he  owned  and  lived  upon  a  farm  in  Tama  County. 
By  the  will  in  question  he  disinherited  the  contestants.  The 
evidence  introduced  upon  the  trial  was  directed  mainly  to  his 
mental  capacity  at  the  time  the  will  was  made.  There  is  no 
conflict  in  the  evidence  that  for  some  years  before  the  will 
was  made,  the  old  man  was  in  very  feeble  health,  and  that 
be  had  to  a  certain  extent  lost  much  of  his  former  capacity 
for  the  transaction  of  business.  At  one  time,  by  an  arrange- 
ment among  his  children,  a  neighbor  was  selected  to  bold  cer- 
tain of  his  bank  certificates  of  deposit,  and  transact  business 
to  some  extent  for  him.  In  addition  to  his  feeble  condition, 
he  had  lost  the  sight  of  one  eye,  and  the  sight  of  the  other 
was  seriously  affected.  His  condition  was  such  that  legal 
proceedings  were  instituted  involving   bis  mental  capacity. 
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This  led  to  an  examination  of  him  by  physicians  and  others 
for  the  purpose  of  ascertaining  his  condition.  These  parties 
were  called,  and  examined  as  witnesses,  and  as  is  usual  in 
such  cases,  there  was  quite  a  conflict  in  their  testimony. 
The  first  complaint  urged  in  argument  by  appellant's  counsel 
is,  that  the  court  erred  in  rulings  upon  the  admission  and  ex- 
clusion of  evidence.  Counsel  for  contestants  propounded  the 
following  questions  to  witnesses  for  contestants:  ^^How  was 
his  appearance?  What  makes  you  think  he  did  not  know  you 
on  this  day?  Do  you  mean  that  bis  mind  was  simply  weak- 
ened, or  that  it  was  impaired  in  some  of  its  faculties?  Did 
he  get  worse  or  better  up  to  the  last  time  you  saw  him?  You 
may  state  whether  be  could  or  could  not  hold  a  conversation, 
— an  extended  conversation."  These  questions  were  objected 
to  by  counsel  for  proponents,  and  the  objections  were  over- 
ruled. The  witnesses  to  whom  the  questions  were  propounded 
were  not  physicians.  They  were  neighbors  of  the  decedent 
who  were  well  acquainted  with  him,  and  were  competent  to 
give  opinions  as  to  his  sanity.  It  is  claimed  that  these  ques- 
tions called  for  opinions  upon  questions  of  which  the  jury  were 
equally  qualified  to  judge,  if  possessed  of  the  same  facts  as 
the  witnesses.  We  think  the  rulings  of  the  dburt  were  cor- 
rect. It  seems  to  us  quite  plain  that  if  the  witness  could  not 
reproduce  the  appearance  of  the  decedent,  he  could  not  detail 
facts  so  as  to  put  the  jury  in  his  place,  so  to  speak.  There 
must  of  necessity  be  expressions  of  opinions  by  witnesses  in 
regard  to  the  appearance,  conversation,  and  acts  of  one  whose 
mental  capacity  is  brought  in  question:  Yahn  v.  City  of  Ot' 
tumwa^  60  Iowa,  429. 

2.  Other  witnesses  were  allowed  to  detail  conversations  had 
in  the  presence  of  the  decedent  regarding  the  condition  of  his 
mind.  They  were  such  as  would  naturally  call  for  some  re- 
sponse firom  him,  and  he  remained  silent.  It  is  insisted  that 
these  conversations  were  incompetent  evidence  because  the 
witnesses  did  not  state  that  decedent  heard  what  was  said. 
There  is  no  showing  made  that  his  hearing  was  defective,  and 
we  think  it  was  a  question  for  the  jury  whether  he  heard  the 
conversations. 

3.  Both  sides  introduced  physicians  who  had  examined  the 
decedent  with  the  view  of  making  up  an  opinion  as  to  the 
condition  of  his  mind.  Those  who  were  introduced  by  propo- 
nents expressed  the  opinion  that  he  was  of  sound  mind.  To 
one  of  them,  counsel  for  contestants  propounded  the  following 
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queBtion  on  croos-ezamination:  "Btipposing  Mr.  Meeker  had 
been  a  man  of  fair,  ordinary  sbilitj  all  his  life, — a  man  of  fair, 
ordinary  intelligence  and  mental  capacity, — and  providing, 
for  a  jrear  or  00  prior  to  a  given  date,  his  mental  faenltiee  were 
more  or  less  impaired,  ench  as  the  facnlty  of  memory  im- 
paired, and  forgetitrl, — conldn't  remember  things,  and  he 
couldn't  remember  some  of  his  nearest  neighbors  who  have 
resided  near  to  him  for  twelve  or  thirteen  years;  providing 
his  children,  or  some  of  them,  should  have  a  meeting  in  his 
presence,  and  state  his  mind  was  in  snch  a  condition  that  he 
was  not  any  longer  fit  and  capable  of  transacting  his  own 
business,  and  they  should  select  an  agent  or  guardian  to  take 
charge  of  his  business  and  papers,  such  as  bank  checks, 
drafts,  certificates  of  deposit,  and  notes,  and  should  turn  them 
over  to  the  agent  in  his  presence,  and  the  old  gentleman 
did  n't  make  any  objection  to  that,  or  to  the  assertion  that  his 
mind  was  in  that  condition  that  he  was  no  longer  fit  to  do 
business,  that  his  physical  condition  was  also  very  weak, — 
what  would  you  say,  then,  your  opinion  is  as  to  whether  Mr. 
Meeker  was  of  sound  or  unsound  mind?"  To  another  physi- 
cian, a  question  was  propounded  in  these  words:  *' Suppose 
the  testator  was  seventy-seven  years  of  age,  providing  ho 
had  been  afflicted  with  the  complaint,  say  for  a  year  or  so 
more  previous  to  making  of  his  will;  providing  his  condition 
was  such  that  at  times  he  would  not  know  some  of  his  nearest 
neighbors,  and  his  old  friends  and  acquaintances  whom  he 
had  known  for  thirty  years;  providing  he  had  a  loss  of  mem- 
ory; providing,  when  people  would  attempt  to  hold  conversa- 
tion with  him,  he  would  stop  it,  saying,  'I  can't  remember'; 
providing  he  would  not  know  any  of  his  grandchildren  who 
were  with  him  in  the  evening,  and  staid  all  night;  providing 
he  was  unable  to  hold  a  connected  conversation, — he  would 
forget  a  few  minutes  afterwards  what  he  had  said  a  few  min- 
utes previous;  providing  one  of  his  near  neighbors,  and  a  man 
who  had  been  appointed  and  selected  as  his  agent,  would  say 
to  him,  in  a  conversation  referring  to  an  old  acquaintance  at 
a  distance,  he  mentioned  the  fact  he  died,  and  had  become  of 
unsound  mind,  and  couldn't  remember  his  children,  and  the 
testator  should  say,  *  William,'  referring  to  the  neighbor,  *that 
is  just  my  condition;  I  am  no  longer  able  to  remember  or 
know  my  own  children  one  from  the  other';  and  this  physical 
condition  should  continue  which  I  have  mentioned, — and 
then  what  would  you  say  would  bo  your  opinion  of  the  testa- 
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tor's  mind  as  to  whether  it  was  sound  or  unsoand?''  These 
questions  were  objected  to,  upon  the  ground  that  they  were  in- 
eompeient,  as  being  without  proper  foundation  in  the  evidence. 
The  objections  were  overruled.  Counsel  for  appellants  claim 
that  these  rulings  were  erroneous,  and  they  cite  to  us  State  v. 
CrosSf  68  Iowa,  180.  In  that  case,  a  witness  was  sought  to  be 
impeached  by  expert  CTidence,  and  it  was  held  that  the  hypo- 
thetical questions  put  to  the  experts  should  be  based  upon  the 
language  of  the  witnesses.  In  the  case  at  bar,  the  question  at 
issue  was  the  sanity  of  the  decedent.  It  is  a  genial  rule  that 
hypothetical  questions  put  to  experts  should  be  based  upon 
facts  which  the  evidence  tends  to  prove.  In  this  case,  a  care- 
ful examination  of  the  evidence  leads  us  to  the  conclusion  that 
the  questions  under  consideration  were  not  objectionable.  It 
is  not  required  that  the  questions  sfaoold  be  based  upon  con- 
ceded facts,  nor  is  technical  accuracy  required  in  framing  the 
questions.  If  they  are  entirely  without  the  support  of  evi- 
dence, they  should  be  excluded.  Ordinarily,  opposing  coun- 
sel will  not  be  slow,  in  a  reexamination  of  the  witness,  to 
correct  the  hypothesis  upon  which  the  question  is  based,  if  it 
be  incorrect. 

4.  Among  other  instructions,  tibe  court  gave  to  the  jury  the 
following:  ''A  person  of  sound  mind,  mthin  the  meaning  of 
the  law  in  this  case,  is  one  who  has  full  and  intelligent  knowl- 
edge of  the  act  he  is  engaged  in,  a  full  knowledge  of  the  prop- 
erty he  possesses,  an  intelligent  perception  and  understanding 
(d  the  disposition  he  desires  to  make  of  it  and  of  the  persons 
he  desires  shall  be  the  recipients  of  his  bounty,  and  the  capa- 
city to  recollect  and  comprehend  the  nature  of  the  claims  of 
those  who  are  excluded  from  participating  in  his  bounty;  but 
it  is  not  necessary  that  he  should  have  sufficient  capacity  to 
make  contractSi  and  do  business  generally,  nor  to  engage  in 
complex  and  intricate  business  matters."  It  is  claimed  that 
this  instruction  fixes  testamentary  capacity  as  greater  than  is 
legally  required.  There  are  varjring  forms  of  expression  to  be 
found  in  the  books  in  defining  testamentary  capacity.  In 
Bate$  V.  BcUeSf  27  Iowa,  110, 1  Am.  Bep.  260,  an  instruction 
in  substance  and  meaning  very  nearly  the  same  as  that  under 
consideration  was  approved  by  the  court;  and.  in  Will  of  Con' 
oey,  52  Iowa,  197,  an  instruction  substantially  like  this  one 
was  sustained.  We  do  not  think  the  objection  to  the  instruc- 
tion ought  to  prevail. 

5.  Another  instruction  directed  the  jury  that  ''the  testi- 
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mony  of  medical  men  of  large  experience,  as  a  general  rale, 
in  this  class  of  cases,  is  entitled  to  more  weight  than  that  of 
anprofessiohal  men.  Still,  it  is  a  question  for  the  jury  to  de- 
termine, whether  the  testimony  of  medical  men  who  testified 
in  this  case  is  entitled  to  more  weight  than  that  of  other  wit- 
nesses." Four  physicians  were  examined  as  mtnesses, — two 
in  behalf  of  the  proponents,  and  two  in  behalf  of  the  contest- 
ants. They  were  not  mere  experts,  whose  testimony  was 
founded  upon  facts  testified  to  by  other  witnesses.  They  each 
made  a  personal  examination  of  the  decedent  for  the  very 
purpose  of  ascertaining  his  mental  capacity.  In  view  of  these 
facts,  we  think  the  instruction  complained  of  is  correct 

6.  It  is  claimed  that  another  instruction  required  the  jury 
to  find  that,  in  order  to  sustain  the  will,  they  must  find  that 
the  evidence  disproved  the  averment  of  undue  influence.  We 
do  not  regard  it  as  necessary  to  set  out  the  instruction  com- 
plained of.  It  appears  to  us  that  it  could  not  have  been  un- 
derstood by  the  jury  as  imposing  upon  the  proponents  the 
burden  of  proving  that  the  will  was  not  procured  by  undue 
influence. 

7.  It  is  urged  that  the  verdict  is  not  sustained  by  the  evi- 
dence. The  evidence  is  conflicting,  and  we  entertain  no  doubt 
that  it  is  abundantly  sufficient  to  sustain  the  verdict,  espe- 
cially upon  the  ground  that  the  decedent  was  wanting  in  tes- 
tamentary capacity. 

8.  The  contestants  filed  a  motion  asking  that  all  the  costs 
of  the  trial,  excepting  the  fees  of  the  witnesses  to  the  will,  be 
taxed  to  the  proponents.  The  motion  was  overruled,  firom 
which  ruling  the  contestants  appeal.  We  think,  considering 
the  facts  of  the  case,  that  the  ruling  was  correct.  It  is  trae, 
as  contestants  claim,  that  the  statute  (Code,  sec.  2933)  pro- 
vides that  "costs  shall  be  recovered  by  the  successful  party 
against  the  losing  party."  But  it  is  the  duty  of  an  executor 
to  probate  the  will  of  his  testator,  and  he  should  not  be  held 
personally  liable  for  costs  in  the  absence  of  a  showing  of  bad 
faith  or  the  like.  Two  of  the  parties  named  as  proponents 
were  the  executors  named  in  the  will.  It  is  possible,  if  the 
verdict  had  been  based  on  undue  influence  exercised  by  them, 
they  should  be  required  to  pay  the  costs.  But  the  verdict 
was  general;  and  an  examination  of  the  evidence  leaves  little 
doubt  that  it  was  founded  upon  a  want  of  testamentary  capa- 
city in  the  decedent.  It  may  be  likened  to  a  claim  found 
among  other  assets  of  an  estate.     It  is  the  duty  of  the  execu« 


Hay,  1888.]     Bbown  v.  State  Insurance  Co.  495 

tor  to  proceed  to  collect  it  by  legal  means  if  necessary.    If  he 
should  be  defeated  in  an  action,  he  cannot  be  held  personally 
liable  for  costs,  unless  he,  in  bad  faith,  makes  them  unneces- 
sarily: Phittips  y.  PhiUipa,  81  Ky.  82a 
Aflirmed. 


Memtal  Gapioitt  BxQunuED  IN  Makdio  Will:  SeeChandkry. BarreU, 
81  La.  Ann.  68;  99  Am.  Deo.  701;  St.  Leger*9  Appeal,  34  Conn.  434;  91  Am. 
Deo.  735;  Khhwood  ▼.  Chrdtm,  7  Ricb.  474;  62  Am.  Deo.  418;  Brwm  ▼. 
Ward,  63  Md.  376;  36  Am.  Rep.  422;  WiU  t^  SvdOi,  62  Wis.  643;  38  Am. 
Rep.  756;  Pidovk  ▼.  PtMer,  68  Pa.  St  342;  8  Am.  Rep.  181,  184,  note;  Rch^ 
kumm  ▼.  AdmM,  62  Me.  369;  16  Am.  Rep.  473;  Clapp  ▼.  BSajLeriU,  34  N.  Y. 
190;  90  Am.  Dea  689,  690,  note;  MdOvJOock  ▼.  Campbeli,  49  Ark.  367. 

Tbssamxni'abt  Gapagitt— OpnaoNS  or  NoN-PBonusiONAL  Wmnasxs: 
Clapp  Y.  FuUerUm,  34  N.  T.  190;  90  Am.  Deo.  681,  and  cases  collected  in 
note  689;  Ecardy  ▼.  Mtrrm,  66  K.  H.  227;  22  Am.  Rep.  441;  Blake  v,  Rourhe. 
74  Iowa»  619;  In  re  WiU  qf  Norman,  72  Id.  84. 

Costs  of  Roth  Pabtibs  mat  bi  Chabgsd  upon  Estatb  where  there  was 
prohaUe  canso  for  cant<ftetiTig  the  validity  of  a  will,  as  shown  by  the  condno^ 
of  the  testator:  Clapp  ▼.  FuUerUm,  84  N.  Y.  190;  90  Am.  Dec  681. 

TuTmoNT  or  Phtbigiavb,  Gitin  ajtkb  Cabxful  EzAHnrATioK  of  tes- 
tator's mental  oondition,  may  properly  be  allowed  more  weight  and  consid- 
eration than  that  of  non-professional  witnesses:  Blake  v,  Romke,  74  Iowa, 
619. 

HTPOTHXnGAL  QUBTIONS  TO  EXPBBT  WlXRB88»  for  his  opmiOD,  OOght  to 

faudade  only  sach  facts  as  are  admitted  or  in  evidence;  bnt  it  is  not  a  qnes- 
ticn  as  to  weight  of  evidence^  bat  only  whether  there  has  been  any  evidenoe 
tending  to  show  the  aMomed  fMt!  In  re  WiU  qfNifrmtm,  72  lowai  84. 


Brown  v.  Statb  Insuranob  Company. 

[74  IOWA,  428.J 

Xhb  Aimwwioy  nr  Bvidiwcb  or  an  Unauthbhtioatbd  Lbttib  is  not  error 
sofficient  to  waiant  a  reversal  therefor,  when  snch  letter  only  goes  in 
proof  ol  a  fact  already  snfficiently  proven  by  testimony  admitted  with- 
out objection. 

Aobnt  or  FiBB  Insubahob  Oompant  mat  Watvb  FoBrEiTUBB  where  claim 
for  loss  has  been  placed  in  his  hands  for  adjustment.  It  will  be  pre- 
sumed that  he  was  authorised  to  do  whatever  was  required  to  be  done  in 
adjusting  the  loss. 

Waivbb  or  FoBVBTTUBB  BOB  Bbbaoh  ov  Oobsition  or  Insvbabob.  — 
Where  company  has  knowledge  that  insured  has  broken  condition  in 
policy  requiring  him  to  keep  his  books  and  invoices  so  as  to  protect  them 
from  fire,  and  that  the  books  are  burned  in  consequence,  it  waives  the 
forfeiture  if  it  requires  the  insured  to  furnish  it  with  copies  of  snch 
books  and  invoices  for  their  examination,  and  induces  him  to  incur  labor 
and  expense  in  procuring  them. 


I 

t 


496  Bbowh  v.  Stats  Ihsubajicb  Ca  P<^a» 

(kmmim  ofnd  Wright^  finr  tbe  ajipellaat 

/.  K.  Maamber  and  Oeorge  A.  Underwood^  for  the  appellee^ 

Reed,  J.  Tbe  property  insoied  was  a  stoek  of  meicbaa- 
dise.  Tbe  policy  was  isBued  on  a  written  appfication,  which 
was  indorsed  on  the  i>o]lcy  when  it  was  issued,  and  which 
contained  the  following  agreement:  ^'Applicant  farther  agrees 
to  keep  a  set  of  books  shomng  all  pnrchases  and  sales  fiyr 
cash  and  credit  separately,  and  to  keep  a  copy  of  the  last  in- 
ventory; and  that  said  books  and  inventory  shall  be  kept  in 
a  fire-proof  safe,  or  in  snch  a  manner  as  to  avoid  danger  of 
their  being  destroyed  with  the  property  hereby  insored."  De- 
fendant pleaded  a  breach  of  this  undertaking,  and  plaintiff, 
in  reply,  pleaded  a  waiver  of  such  breach.  The  evidence 
showed,  without  any  conflict,  that  plaintiff  did  not  keep  his 
books  and  inventory  in  a  fire-prbof  safe,  but  k^t  them  in  a 
wooden  dedc  in  his  stora,  and  that  tbey  wete  destroyed  by  the 
fire  that  destroyed  the  insured  property.  The  matter  relied 
on  by  plaintiff  as  constituting  a  waiver  of  this  breach  of  his 
agreement  is,  that  defendant,  with  foil  knowledge  of  the  man- 
mer  in  which  the  books  and  inventories  had  been  kept,  and 
that  they  had  been  destroyed  by  the  fire,  required  him  to  pro- 
cure and  produce  oopies  of  all  invoiees  and  bills  of  goods 
purchased  by  him  for  a  number  of  years  before  the  fire;  and 
that,  in  obedience  to  such  demand,  he  did,  at  great  expense 
and  trouble,  procure  copies  of  such  bills  and  invoices,  and 
submitted  them  to  defendant.  The  evidence  shows  that  de- 
fendant, when  it  received  notice  of  the  fire,  and  a  proof  of  the 
loss  furnished  by  plaintiff,  placed  the  claim  in  the  hands  of 
C.  F.  Leavitt,  one  of  its  adjusters,  who  went  to  the  scene  of 
the  fire,  and  examined  plaintiff  with  reference  to  the  circum- 
Btances  of  the  loss.  In  his  examination,  plaintiff  disclosed 
Ihe  facts  as  to  the  destruction  of  the  books  and  inventories, 
and  the  manner  in  which  they  had  been  kept.  After  the  ex- 
amination was  closed,  Leavitt  served  upon  plaintiff  a  notice  in 
writing,  as  follows:  "You  are  hereby  notified  and  required  to 
furnish,  at  your  earliest  convenience,  ....  the  State  Insur- 
ance Company,  of  Des  Moines,  your  original  bills  of  purchase; 
or  if  they  are  lost  or  destroyed,  you  will  furnish  certified 
copies  thereof  procured  from  the  various  houses  from  which 
you  have  bought  goods.  These  must  cover  all  your  pur- 
chases from  the  time  you  bought  the  stock  of  A.  P.  Condit  to 
time  of  fire  which  destroyed  said  atock.     This  demand  is 
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made  under  the  oonditione  of  the  policy  you  hold  of  eaid  com* 
pany:  See  Proceedings  in  Case  of  Loss."  In  compliance 
ffith  this  demand,  plaintiff  did  procure  from  such  of  the 
wholesale  houses  with  which  he  had  dealt  as  continued  in 
buainesB  copies  of  the  invoices  of  the  goods  purchased  by  him 
firom  them  during  the  time  covered  by  the  demand.  In  doing 
that)  he  spent  considerable  time,  and  incurred  some  expense 
and  inconvenience.  He  notified  defendant  that  he  had  pro- 
cured them,  and  Leavitt  again  went  to  his  place  and  ex- 
amined them;  and  it  was  not  until  after  that  was  done  that 
defendant  refused  to  pay  the  loss. 

1.  The  district  court,  against  defendant's  objection,  ad- 
mitted in  evidence  a  letter  received  by  plaintiff,  and  which 
purports  to  have  been  written  by  Leavitt.  The  letter  is  wri^* 
ten  on  defendant's  letter^head,  and  purports  to  have  been 
written  at  its  agency  at  Kansas  City,  Missouri;  but  there  was 
no  evidence  of  the  genuineness  of  Leavitt's  signature  to  it  It 
points  out  a  number  of  particulars  in  which  the  proof  of  the 
loss  and  the  accompanying  papers  are  alleged  to  be  insuffi- 
oient,  and  states  that  certain  things  are  demanded;  but 
whether  it  was  meant  by  this  that  they  were  demanded  by 
the  provisions  of  the  policy,  or  by  the  company  for  the  per^ 
facting  of  the  pnwfs,  is  not  clear.  The  objection  urged 
against  its  admission  is,  that  it  was  not  shown  to  have  been 
written  by  Leavitt.  But  in  the  view  we  take  of  the  case,  it  is 
not  necessary  to  go  into  that  question,  for,  according  to  plain* 
tiff's  testimony,  he  incurred  the  labor  and  expense  of  procur- 
ing the  duplicate  invoices  in  obedience  to  the  demand  made 
upon  him  by  Leavitt  at  the  close  of  the  examination;  and  if 
it  should  be  conceded  that  the  demands  of  the  letter  were  for 
the  perfecting  of  the  proof,  they  were  but  a  repetition  of  the 
former  demand,  and  were  consequently  immaterial.  Defend- 
ant could  not,  therefore,  have  been  prejudiced  by  the  admis* 
sion  of  the  letter;  and  conceding  that  there  was  error  in  its 
admission,  it  affords  no  ground  for  disturbing  the  judgment. 

2.  There  was  no  direct  evidence  as  to  the  extent  of  Leavitt's 
authority,  and  it  was  urged  that  as  the  verdict  necessarily  im- 
plies a  finding  by  the  jury  that  he  had  authority  to  waive  the 
forfeiture,  it  is  without  the  support  of  evidence.  Counsel  con- 
tended that  the  case  on  this  point  is  governed  by  Hollis  v.  State 
I'M.  Co..,  65  Iowa,  454.  But  there  is  a  clear  distinction  be- 
tween the  cases.  In  that  case  it  was  proven  simply  that  an 
alleged  agent  was  an  adjuster  of  the  insurance  company,  and 
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that  he  called  on  the  plaintiff  with  reference  to  the  loes.  It 
was  not  shown  that  the  particular  claim  in  question  had  been 
placed  in  his  hands  for  adjustment,  and  we  held,  on  that  state 
of  the  evidence,  that  it  could  not  be  presumed  that  he  had  au- 
thority to  do  the  particular  thing  which  it  was  held  would,  if 
it  were  done  by  the  authority  of  the  company,  amount  to  a 
waiver  of  the  forfeiture.  But  in  the  present  case  it  was  shown 
by  the  secretary  of  the  company  that  the  claim  was  placed  in 
Leavitt's  hands  for  adjustment.  He  was  the  agent  of  the  com- 
pany, then,  for  the  transaction  of  that  particular  business;  and 
it  will  be  presumed  that  he  was  authorized  to  do  whatever  was 
required  to  be  done  in  adjusting  the  loss;  and  the  verdict,  so 
far  as  this  question  is  concerned,  is  supported  by  that  pre- 
sumption. 

8.  The  .remaining  question  is,  whether  the  act  of  the  agent 
in  demanding  that  plaintiff  procure  the  copies  of  the  bills  and 
invoices  of  his  purchases,  and  submit  them  to  the  company 
for  examination,  amounted  to  a  waiver  of  the  forfeiture.  In 
the  Hollis  case  we  held  that  if  the  insurer,  with  knowledge  of 
the  facts  constituting  the  forfeiture,  continues  to  treat  the  con- 
tract as  of  binding  force,  and  induces  the  insured  to  act  upon 
that  assumption,  and  incur  expense  and  trouble  while  acting 
in  that  belief,  he  cannot  afterwards  go  back  and  take  advan- 
tage of  the  forfeiture.  The  facts  of  this  case  bring  it  mthin 
that  holding.  When  defendant  was  informed  of  the  destruc- 
tion of  the  books  and  inventories,  and  the  manner  in  which 
they  had  been  kept,  it  had  the  right — assuming  that  those 
facts  constituted  a  forfeit,  as  the  court  below  held  they  did — 
at  once  to  stand  upon  the  forfeiture  and  declare  the  contract 
at  an  end.  But  it  had  the  right  also  to  waive  the  forfeiture 
and  treat  the  contract  as  still  in  force,  leaving  the  question 
whether  it  would  pay  the  loss  to  depend  upon  subsequent  in- 
vestigation as  to  other  facts.  By  its  demand  for  the  production 
of  the  copies  of  the  invoices  and  bills  it  made  this  latter  election, 
for  it  thereby  required  plaintiff  to  produce  for  its  inspection 
the  evidence  as  to  other  facts  upon  which  the  question  of  its 
liability,  independent  of  the  forfeiture,  depended.  Having  re- 
quired plaintiff  to  incur  the  labor  and  expense  of  procuring  the 
bills  and  invoices,  and  having  obtained  whatever  advantage 
accrued  from  their  production,  it  would  be  manifestly  unjust 
to  permit  it  now  to  go  back  and  take  advantage  of  the  for- 
feiture. The  facts  of  the  case  do  not  bring  it  within  the  hold- 
ing of  Fitehpatrick  v.  Hawkeye  Ins,  Oo.^  53  Iowa,  335.    In  that 
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case  the  oral  information  as  to  the  facts  constituting  the  for- 
feiture was  not  full,  and  it  was  held  that  the  insurer  did  not 
waive  it  by  requiring  written  proof  as  to  those  facts,  that  being 
the  character  of  evidence  required  by  the  policy.  But  in 
the  present  case  the  oral  information  as  to  the  facts  was  full, 
and  the  additional  evidence  required  relates  to  other  matters. 
The  judgment  of  the  district  court  will  be  affirmed. 

JuDGKBrr  wm.  hot  bi  Bbvxbsu)  st  Rbaboh  or  Imfrofxb  ADimaioif 
OF  TunMomry  if  the  lacto  toaght  to  be  proven  by  rach  teetimony  had  been 
dearly  eetaUiahed  by  other  competent  evidence:  Spencer  ▼.  Milwaukee  etc 
B.  JL  Ch,,n  Wia.  4S7;  84  Am.  Dec  758;  BameU  ▼•  VmeeiU,  60  Tex.  668;  5 
Am.  St  Rep.  98, 

Waivxr  of  FoRvminti  of  Polict  of  Ixbukakcm  bt  Aokit  of  In* 
suRAiroB  OoMFAKTi  OMoeh  Oa»  Ll(^  Co.  ▼.  Oermama  F,  Itu,  Co.^  71  Wia. 
464;  5  Am.  8t.  Rep.  233^  and  caaea  collected  in  note  236;  Imperial  F.  Ine.  Co, 
▼.  Dmham,  117  P^  81  460;  2  Am.  81  Rep.  686;  Kruger  ▼.  Weetem  Fh-ede. 
Ine,  OtK,  72  CSaL  91;  I  Am.  81  Rep.  42»  and  caaea  eollected  in  note  45;  Jfctf- 
ioKY.D.M.  /jM.  Ooi»  74  Iowa»  283;  Dmiary.FkaBtdxInM.Oo.  qfBrool^72 
WiM.  4021  Home  /m.  On.  ▼•  OUman,  112  Ind.  7;  N.  B.  S  M.  Im$.  Ox  t. 
BHiger,  124  DL  81. 
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MxnanKB. — Boxdsn  of  F&oof  of  iNSAirxTr. — It  la  proper  to  charge  the 
Jury  that  ''when  the  atate  ahowa,  beyond  a  reaacnaUe  donbt^  in  the  firat 
'  inatanoe^  that  the  defendant  ia  goilty,  then  defendant  cornea  to  hia  plea 
ef  inaanity;  and  when  he  cornea  to  rely  upon  aach  plea,  then,  under  the 
law,  he  ia  required,  in  order  to  ezenae  hia  act  on  account  of  the  alleged 
inaanity,  to  ahow,  by  a  preponderance  of  the  evidence,  — that  ia,  by  the 
greater  weight  of  credible  evidence  in  the  caae, — that  he  waa  inaane  **; 
and  an  inatruction  may  properly  be  refuaed  which  ia,  in  eflfoct,  that  if 
the  Jury  believed  it  probable  from  the  evidence  that  aoouaed  waa  inaane, 
thia  would  overcome  the  preaumption  of  inaanity,  and  entitle  him  to  an 
acquittaL 

BvFFicxBNor  OF  VxBDiOT— MuBDXB.  —Where  court  inatructed  the  Jury  aa 
to  the  neoeaaary  elementa  of  murder  in  the  firat  degree,  and  that  it  waa 
puniahable  with  death,  or  with  impriaonment  for  lifa^  at  hard  labor,  in 
the  atate  penitentiary,  and  the  verdict  of  guilty  waa  returned,  but  in 
deaignating  the  punishment  aa  impriaonment  in  the  penitentiary  for  life 
the  words  "at  hard  labor"  were  omitted  from  the  verdict,  auch  verdict 
anffioiently  indieatea  which  of  two  puniahmenta  waa  adjudged. 

/.  N.  Weaver  J  for  the  appellant 

A.  J.  Bakery  cUtamey^eneralj  for  the  state. 

BoBiKSONy  J.    This  case  was  submitted  on  a  voluminous 
transcript  of  the  record,  without  an  abstract,  without  any 
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signment  o£  errocs  or  armament  of  counsel,  and  with  the  dta^ 
tion  of  but  a  single  authority.  Li  this  conditioii  of  the  caM, 
we.  have  examined  the  record  with  care,  for  the  purpose  of 
ascertaining  what  errors,  if  any,  had  been  coxnmiUed  in  the 
district  court,  and  the  grounds  upon  which  defendant  reliss 
for  a  reversal  of  the  juxlgmenL 

1.  The  defendant  asked  the  court  to  giim  the  jury  the  £»1* 
lowing  instruction:  '*  While  in  this  case  the  sanity  of  the 
defendant  at  the  time  of  shooting  Hatch,  the  deceased,  is  pre- 
sumed by  the  law,  and  the  burden  of  proving  insanity  rests 
upon  defendant,  still,  if  you  believe  from  the  evidence  that  at 
the  time  of  such  shooting  it  is  probable  that  defendant  was 
insane,  then  the  presumption  of  sanity  is  o^Keroome,  and  de- 
fendant is  entitled  to  an  acquittaL" 

The  court  reftised  this  instruction,  but  charged  the  jury  as 
follows:  '^  When  the  state  shows,  beyond  reasonable  doubt,  in 
the  first  instance,  that  the  defendant  is  guilty,  then  defendaat 
eomes  to  his  plea  of  insanity;  and  when  he  comes  to  reLy  upon 
such  plea,  then,  under  the  law,  he  is  required,  in  order  to  ex- 
cuse his  act  on  account  of  the  alleged  insanity,  to  show,  by  a 
preponderance  of  the  evidence, — that  is,  by  the  greater  weight 
of  credible  evidence  ia  the  case, — that  he  was  insane." 

Other  portions  of  the  charge,  which  we  need  not  set  out,  fur- 
ther explained  the  paragraph  quoted.  The  charge,  givea  was 
a&  favorable  to  defendant  as  was  the  instructioa'  he  asked*  In 
legal  efiect,  if  a  claim  is  made  probable  by  the  evidence,  it  is 
for  the  reason  that  the  preponderance  of  the  evidence  is  in 
favor  of  the  claim.  The  case  of  State  v.  Jonea^  64  Iowa,  356, 
cited  by  appellant,  is  not  against  this  conclusion,  but,  on  the 
contrary,  sustains  it.  The  charge  to  the  jury  as  to  the  issue 
of  insanity  was  in  accord  with  numerous  decisions  of  this 
court,  and  was,  we  think,  correct 

2.  The  court  instructed  the  jury  as  to  the  necessary  ele- 
ments of  murder  in  the  first  degree,  and  that  it  was  punish- 
able with  death,  or  with  imprisonment  for  life,  at  hard  labor, 
in  the  state  penitentiary,  as  determined  by  the  jury.  The 
body  of  the  verdict  returned  by  the  jury  was  in  words  follow- 
ing: ^'  We,  the  jury,  find  the  deSrodant^  George  Trout,  guilty 
as  charged,  that  is,  guilty  of  murder  in  the  first  degsee;  and 
we  say  that  he  should  be  punished  by  imprisonment  in  the 
penitentiary  for  life."  It  was  insisted  in  the  district  court 
that  the  verdict  was  fiatally  defective,  and  insufficient  to  au- 
thorise a  judgment  against  defendant,  for  the  reason  that  it 
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neither  authorized  the  punishment  of  death,  nor  imprison- 
ment for  life  at  hard  labor  in  the  penitentiary.  The  objection 
was  founded  upon  the  omission  of  the  words  '^  at  hard  labor  " 
from  the  verdict.  The  law  recognizes  but  two  punishments 
for  the  offense  of  which  defendant  was  convicted,  and  it  was 
the  duty  of  the  jury  to  designate  which  of  these  punishments 
should  be  inflicted.  While  the  verdict  was  not  so  complete  as 
it  might  have  been,  yet  it  indicates  beyond  question  which  of 
the  only  two  punishments  authmzed  in  this  case  it  designed 
to  have  adjudged. 

We  discover  no  error  in  the  record,  and  the  judgment  of 
the  district  court  is  therefore  aflbmed. 


LfSASXTT  AS  DsmrsBio  OsiiiiffAi.' Chaboi,  Buxdbi  of  Pboof  sispbot- 
nro:  Ouettff  r.  SkOef  06  Ind.  94;  92  Am.  Rep.  99;  8iaU  ▼.  JfcOoy,  34  Mo. 
B31;  86  Am.  Deo.  121,  and  oaaes  odlleoted  in  note  128;  People  ▼.  OarimU,  17 
Mich.  9;  97  Am.  Deo.  176-179,  note. 

GBDmvAL  Law,  whbi  VuLDXcr  xust  Sficxit  Deobsx  of  Oivinbi:  JJo- 
gam  ▼.  State,  90  Wis.  428;  11  Am.  Hep.  576;  Welch  ▼.  State,  60  Oa.  128;  16 
Am.  Rep.  690;  StaU  ▼.  Johneon,  76  N.  0.  123;  22  Am.  R^  666;  Stale  ▼. 
£<mr,  10  Not.  388;  21  Am.  Rep.  746. 

UKCBBXAnrnr  »  Sxntxnok  EnxruNO  PBisoNnt  to  DxaoHASOB:  Sob 
parte  Roberta,  9  Key.  44;  16  Am.  Rep.  1. 

Omoui.  YsBinor  of  GmLrr  is  Uvdosiood  to  Fdo  Bjosmm  OrmsB 
if  there  is  teetimoay  to  support  it»  and  inoh  verdict  is  not  ground  for  a  new 
trial:  Ala<e<T.  JTeboii,  14  Bieh.  Ii09|  94  Am.  Dib.  19^;  and  ase  AM  ▼.  JMt^ 
mWm  fitTi  91  Am.  Bee.a9a 
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Bailway  Company. 

r74  IOWA,  «oaj 

BoM!AmWA«BM.-»WH»BBRAn.HOiT>CkiMFAiiTwfaoaefeadcreaseeastream 
ooiuitniote  an  embankment  over  the  low  lands  and  yallej  adjaoent 
thereto  in  saoh  manner  as  to  tnm  all  the  water  which  flowed  from  above 
into  the  main  stream,  and  builds  a  culvert  over  the  stream,  which  is  not 
of  sufl&dent  capacity  to  properly  pass  the  waten  of  such  floods  as  might 
reaeonsbly  be  expected  to  oocnxv  at  is  liaUe  in  dimages  to  one  whose 
lends  ace  overflowed  by  r  as  son  of  the  ooaatrootum  of  snoh  embankment 
and  insufficient  culvert 

BtaatACE  WATIB8,  What  €k>HflruTUix  — Water  which  overflowed  from  the 
main  stream  some  dtstsnoe  above  m  embankment  oeasee  to  be  sorfsee 
wsder  when  tuned  badL  into  the  ateaam  hj  aach  embankments  and 
sMMt  he  regarded,  in  determining  the  enffidency  ef  the  culvert^  the 
same  aa  if  it  had  continnonsly  flowed  in  the  channeL 

BiaoB  m  AjnuTTDia  Svidbhob  mit  bb  Cubbd  bt  iNcnmucnoir  whidh 
withdraws  from  the  jury  the  consideration  of  the  e^ridenee  so  admitted. 
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OriBVLowiiro  Lakd— Measurs  or  Damaoss.— Whbbb  Railroad  Oom- 
PAKY  OoNSTBUCTS  IiraumczxifT  CuLTXRT  07B&  Strxax,  and  an  em- 
bankment oirer  low  lands  and  valley  adjaoent»  and  thereby  obstracta 
the  water,  and  oanaee  it  to  oirerflow  land,  there  is  no  error  in  instmct- 
ing  the  jury  that  in  estimating  damages  they  may  consider  the  fair 
market  value  of  the  land  immediately  before  and  immediately  after  the 
overflow  in  each  year,  and  that  the  term  "land"  so  used  includes  the 
growing  crops. 

8TATUTX  or  LnaTATTONs. — In  Action  against  Railroad  Company  roB 
Obstructino  Watxr  and  OvRRTLOWiNa  Land,  the  right  of  action  does 
not  necessarily  accrue  from  the  time  the  obstruction  was  first  built,  and 
the  plea  of  the  statute  of  limitations  is  properly  withheld  from  the  jury 
when  it  appears  that  at  that  time  the  damages  could  not  have  been  fore- 
seen and  estimated  with  any  degree  of  accuracy,  but  depended  in  pari 
on 'the  seasons. 

Vbrdiot  Arrived  at  bt  Avbraob. — Verdict  is  not  invalid  which  is  ob- 
tained by  aggregating  amounts  fixed  by  each  juror  as  damages,  and  then 
by  dividing  the  result  by  twelve,  if  such  verdict  is  agreed  to  afterwards^ 
and  there  was  no  agreement  beforehand  to  be  bound  by  the  result  so 
obtained. 

Action  for  damages  for  obBtmcting  stream  and  overflowing 
land.  Appeal  by  defendant  from  verdict  and  judgment  for 
plaintiff. 

T,  S.  Wrightf  ajid  Window  and  Vamum^  for  the  appellant. 

Phillips  and  Day^  and  Kerr  and  MeElroyy  for  the  appellee. 

Robinson,  J.  The  defendant  owns  and  operates  a  railway 
which  crosses  a  stream  of  water  in  Jasper  County,  known  as 
Rock  Creek.  At  the  point  of  crossing,  the  stream  is  from 
twenty-five  to  thirty  feet  in  width,  and  is  bordered  on  the  east 
ly  a  strip  of  land  lower  than  the  level  of  the  railway  track, 
and  on  the  west  by  low  ground,  which  extends  back  from  the 
creek  a  distance  of  from  a  quarter  to  half  a  mile.  The  land 
and  stream  form  a  valley  bounded  on  the  west  by  high  lands. 
Prior  to  1875,  defendant's  railway  crossed  the  creek  and  low- 
lands by  means  of  a  wooden  bridge  and  trestle-work.  During 
that  year  a  stone  culvert  was  constructed  over  the  stream,  and 
embankments  of  earth  were  commenced  and  completed  a  year 
or  two  later,  which  extended  across  the  lowlands  and  culvert 
to  a  height  of  about  forty  feet  above  the  general  level  of  the 
lowlands.  The  culvert  was  about  eighty  feet  in  length,  thirty 
in  width,  and  twenty-two  in  height,  and  constituted  the  only 
opening  in  the  embankment  for  the  passage  of  the  waters  from 
above  it.  The  plaintiff  owns  the  land  which  is  bounded  on 
the  south  by  the  right  of  way  of  defendant,  on  which  the 
embankment  in  question  is  built     Rock  Creek  flows,  for  a 
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considerable  distance,  through  the  lands  of  plaintiff  before  it 
reaches  the  culvert  in  question.  In  June,  1882,  a  portion  of 
the  culvert  fell  in  consequence  of  high  water.  It  was  never 
rebuilt;  but,  to  carry  its  railway  across  the  stream,  defendant 
removed  a  portion  of  the  earth  from  the  culvert,  and  con- 
structed over  it  a  wooden  bridge.  It  is  conten^pd  by  plaintiff, 
that  when  the  culvert  was  constructed,  the  bed  of  the  stream 
under  it  was  raised  several  feet  by  means  of  stone-work;  that 
a  portion  of  it  fell  in  consequence  of  the  fault  of  plaintiff,  pre- 
cipitating into  the  stream  below,  in  such  manner  as  to  further 
obstruct  the  flow  of  water,  large  quantities  of  stone  and  earth; 
that  defendant  had  wrongfully  permitted  said  obstacles  to 
remain  in  the  stream;  that  the  embankment  caused  all  the 
water  which  fell  upon  the  land  adjacent  to  said  stream  to  flow 
through  said  culvert;  that  its  capacity,  when  constructed,  was 
not  sufficient  to  discharge  such  water;  and  that  its  original 
capacity  has  been  diminished,  and  the  flow  of  water  hindered, 
by  the  obstacles  aforesaid;  that  in  consequence  of  these  faults, 
the  lands  of  plaintiff  were  overflowed  at  different  times  during 
four  years,  commencing  with  1882,  and  great  damage  caused 
thereby.  It  is  insisted  by  defendant,  that  in  constructing  the 
embaiJcment  and  culvert  in  question,  it  was  only  required  to 
make  provision  for  the  flowing  across  its  right  of  way  of  so 
much  water  as  could  be  contained  within  the  banks  of  the 
stream,  and  that  it  is  not  responsible  for  damages  which  were 
caused  by  water  which  overflowed  such  banks. 

1.  The  question  involved  is  one  upon  which  there  is  much  con- 
flict of  authorities.  Many  of  them  seem  to  sustain  the  position 
of  appellant.  The  case  of  Abbott  v.  Kansas  City  ele.  Ry  Co.^ 
83  Mo.  271,  53  Am.  Rep.  581,  is  in  many  respects  similar  to 
this  case,  and  is  relied  upon  by  appellant.  That  case  adheres 
to  the  common-law  rule,  and  seems  to  depend  in  part  upon 
the  fact  that  by  the  statutes  of  Missouri  the  common  law  is 
made  the  rule  of  action  and  decision  in  that  state.  In  this 
state  there  is  no  requirement  of  that  kind,  and  we  are  free  to 
determine  the  questions  involved  according  to  such  rules  of 
law  as  shall  seem  to  us  to  be  applicable.  The  difficulty  which 
must  sometimes  arise  bom  attempts  to  apply  the  strict  rule 
of  the  common  law  to  all  cases  is  illustrated  by  the  fact  that 
the  supreme  court  of  Missouri  was  constrained  to  abandon  it 
I  in  two  cases,  which  were  overruled  in  the  one  above  cited. 
Each  case  must  of  necessity  depend  largely  upon  its  own  facts. 
£ven  in  those  states  where  the  common  law  prevails,  the  courts 


> 
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hold  that  the  Iand*owner  muBt  improve  fals  property  in  a  ref  H 

sonable  manner:  Hoaher  v.  Kansas  City  etc,  Ry  Co.y  60  Mo.  329 
Abbott  V.  Kansas  City  etc.  Ry  Co.^  supra;  Peitigrew  v.  EvamstiUe^ 
25  Wis.  229;  3  Am.  Rep.  50.   '^  But  persons  exercising  this  right 
to  improve  and  ameliorate  the  condition  of  theirown  land  must 

exercise  it  in  %  careful  and  prudent  way Each  propria 

etor,  in  such  case,  is  left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  ....  so  as  to  occasion  no  unnecesBairy 
inconvenience  or  damage  to  plaintiff":  MeCormick  y.  Kansas 
City  etc.  Ry  Co.^  67  Mo.  438.  See  also  Be^Mony.  Chicago  etc. 
Ry  Co.j  78  Id.  504.  This  court  isaid  in  Livingston  v.  Me* 
Donald,  21  Iowa,  172,  89  Am.  Dec.  668,  that  ''  the  rules  of  the 
civil  law,  ....  so  far  as  they  deny  to  the  upper  owner  the 
right  to  collect  the  water  in  a  body,  or  precipitate  it  in  greatly 
increased  or  unnatural  quantities  upon  his  neighbor,  to  the 
substantial  injury  of  the  latter,  we  deem  to  be  just  and  equi* 
table;  ....  and  to  this  extent  it  is  supported  by  the  weight 
of  authority  in  the  common- law  courts."  It  also  said:  ^^  We 
recognise  the  general  rule  that  each  may  do  with  his  own  as 
he  pleases,  but  we  also  recognize  the  qualification  that  each 
should  so  use  hie  own  as  not  to  injure  his  neighbor":  Id.  173. 
The  same  principle,  as  applied  to  the  obstructing  of  a  flow 
of  surface  water  from; the  dominant  to  ihe  servient  estate,  was 
recognized  in  Drake  v.  Chicago  etc.  Ry  Co.,  63  Iowa,  802;  50 
Am.  Rep»  746.  The  rule  thus  far  adhered  to  by  rthis  ooort 
seems  to  be  just,  and  wedo  not  think  there  is  sufficient^  cause 
to  abandon  lit.  The  Toasonsfor  requiring  ithat  hnprovements 
on  land  be  so  made  as  to  do  no  unneoeosary  injury  to  mother 
lands  apply  with  especial  force  to  the  construcstiou'of  milwayB. 
These  have  become  so  necessary  to  modern  civilization  that 
their  builders  xequire  and  arei^veniextraordinany  judidleges. 
One  of  the  most  imfportant  of  these  is  the  sight  to  (take  land 
hold  so  much  real  estsjte  as  ;may  be  necessary  for  ;the  location, 
construction,  and  convenient  use'of  ^their  lailways.  The  pri- 
mary object  for  which  railways  are  built  is  not  to  improve  the 
particular  tracts  of  land  o^er  which  th^  ipass.  They  are 
located,  in  part,  with  reference  to  the  configura4ion  of  the 
country  through  which  they  pass,. and  the  cost^of  oonstruc* 
tion.  On  the  other  hand,  the  genecal  land^owuerrfaasno>voice 
in  the  location  and  construction  of  arail\«ayk  Slhe  bufden 
which  it 'may  cast  upon  his  land  is  not  sudh  lOe  springs  itom 
those  improvements  which  are  designed  to  make  the^oil  pro* 
ductive.    Hence  it  10  not  a>bttrden  to  which  his  estate  u  notiH 


May,  1888.]     Sullbzvs  v.  CmgAoo  sra  B't  Co.  605 

rally  Bervient.  If  his  land  be  taken  by  the  railway  corporationi 
he  is  entitled  to  compensation  for  such  injury  as  naturally  re- 
sults from  the  taking;  but  his  land  may  not  be  taken,  or,  if 
taken,  the  railway  may  be  so  construoted  over  it  as  to  cause 
damage  which  was  not  a-necessary  result  of  the  taking.  In 
such  cases,  if  injury  result  from  an  improper  construction  of 
the  raUway,  or  from  wrong  in  its  operation,  we  see  no  reason 
why  the  rsdlway  corporation  may  not  be  made  to  respond  in 
damages.  In  this  case,  defendant  raised  its  embankment 
across  the  valley  of  Bock  Creek  in  such  a  manner  as  to  turn 
all  the  water  which  flowed  from  above  into  the  main  stream. 
It  was  not  practicable  for  plaintiff  to  counteract  the  effect  of 
this  by  means  of  banks  or  ditdies.  Whatever  its  primary 
object  may  have  been,  the  fact  is,  that  defendant  assumed  con- 
trol of  the  surface  waters  of  the  valley,  changed  their  course, 
and  oompelled  them  to  flow  through  an  outlet  of  its  own  con- 
strudtion.  Under  these  circumstances,  we  think  it  was  the 
dutf  of  defendant  to  construct  and  maintain  its  culvert  so  that 
its  capacity  should  be  sufficient  to  properly  pass  the  waters 
of  such  floods  as  might  reasonably  be  expected  to  occur.  It 
would  be  most  unreasonable  to  limit  the  obligation  of  defend- 
ant to  the  providing  of  such  a  culvert  as  would  carry  off  the 
water  which  could  be  contained  within  the  banks  of  the 
stream.  It  is  contended  by  appellant  that  the  case  of  Mcrri$ 
V.  City  of  Council  EluffSy  67  Towa,  '343,  56  Am.  Bep.  843,  is  an 
authority  against  the  conclusion  which  we  have  reached. 
That  case  involved  the  right  of  a  city  to  establish  the  grade 
of  its  fitreets,  and  its  duty  to  provide  permanent  means  for  the 
escape  of  ovei^ow  water.  It  was,  in  effect,  held  that  it  was 
not  the  djtty  of  the  city  to  do  more  than  provide  temporary 
means  for  the  escape  of  surface  water  in  such  cases,  and  that 
it  was  the  duty  of  the  lot-owner  to  bring  his  lot  up  to  grade, 
and  thereby  esoape  the  overflow  of  which  he  complained.  We 
do  not  think  that  "the  doctrine  of  that  -case  is  applicable  to 
this.  'We  ara  of  the  opinion  that  the  jury  were  properly  in- 
Btrudted  in. regard  to  the  duties  and  liabilities  of  defendant 

2.  Appellant  complains  of  the  giving  of  an  instruction  in 
the  following  language:  ^'Vou  aio  instructed  that  if  Rock 
Creek  was  a  flowing  stream  the  year  round,  with  well-defined 
banks,  and  that  'defendant  constructed  over  said  stream  a 
culvert  for  the  purpose  of  enabling  its  railway  to  ipam  over 
said  watercourse,  and  if  you  fiirther  find  from  tiie  evidence 
fhift  in  times  of  high  water,  at  a  point  five  hundred  foet  above 
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said  culvert^  more  or  less,  any  portion  of  the  water  flowing  in 
Baid  creek  in  times  of  high  water  left  its  banks  at  ench  point 
above  said  culvert,  and  then,  for  a  short  distance,  flowed  over 
the  land  of  plaintiff,  but  that  the  same  was  forced  by  the  em- 
bankment of  defendant  back  into  the  creek  again  above  said 
culvert,  then  such  waters  are  not  surface  waters,  but  must  be 
regarded  by  you,  in  the  determination  of  this  case,  in  deter- 
mining the  sufficiency  of  said  culvert,  in  the  same  light  as  if 
they  had  continuously  flowed  in  said  creek/'  The  theory  of 
the  instruction  appears  to  be,  that  when  the  overflowed  water 
is  turned  back  into  the  stream  it  ceases  to  be  surface  water. 
This  seems  to  us  to  be  correct:  Jofn/u  v.  Jfcmnovan,  55  Mo.  462. 
But  if  the  instruction  will  bear  a  different  construction,  no 
prejudice  could  have  resulted  from  it  under  the  facts  of  the 
case. 

8.  Complaint  is  made  of  the  ruling  of  the  court  in  admit- 
ting evidence  as  to  the  depreciation  of  the  rental  value  of  the 
premises  in  controversy  on  account  of  the  alleged  wrong  of 
defendant.  It  may  be  conceded  that  there  was  error  in  ad- 
mitting this  evidence.  But  the  court  so  charged  the  jury  as 
to  the  measure  of  plaintiff's  recovery  as  to  necessarily  with- 
draw from  their  consideration  the  evidence  of  which  com- 
plaint is  made.  The  error  should  therefore  be  deemed  to  be 
without  prejudice:  Ham  v.TFidconmn  tic,  Ry  Oo.^  61  Iowa,  719; 
Laihrop  V.  Central  Iowa  IPy  Co.j  69  Id.  109. 

4.  It  is  also  insisted  that  the  jury  were  improperly  instructed 
in  regard  to  the  measure  of  recovery.  They  were  told  that  the 
measure  of  plaintiff's  damages  for  each  year  was  the  differ* 
ence  between  the  fair  market  value  of  the  land  immediately 
before  the  injury  each  year,  and  its  fair  market  value  immedi- 
ately after  such  injury;  also  that  the  term  ''land,"  so  used, 
included  the  growing  crops.  This  instruction  accords  with 
the  rule  announced  in  Drake  v.  Chicago  etc.  Ry  Co.^  ncpm,  and 
is,  we  think,  correct.  The  injury  was  not  necessarily  permanent 
because  it  was  to  real  estate;  hence  there  was  no  error  in  per- 
mitting the  jury  to  estimate  damages  for  each  year  of  the 
overflow. 

5.  This  action  was  commenced  in  February,  1886.  The 
defendant  pleaded  the  statute  of  limitations  as  a  defense,  and 
insists  that  plaintiff's  right  of  action  accrued  in  1875,  when 
the  culvert  was  completed.  The  damages  which  might  result 
from  the  character  of  the  culvert  could  not  have  been  foreseen 
and  estimated  at  that  time  with  any  degree  of  accuracy,  but 
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depended  in  part  upon  the  seasons.  The  jury  found  specially 
that  the  first  flood  after  the  culvert  was  built  occurred  in  1881. 
We  therefore  conclude  that  the  plea  of  the  statute  was  prop- 
erly withheld  from  the  jury:  Drake  y.  Chicago  etc.  Ry  Co.,, 
9upra;  Van  Orsdol  v.  Burlington  etc.  Ry  Co.^  66  Iowa,  470. 

6.  Miconduct  on  the  part  of  the  jury  in  arriving  at  their 
verdict  is  alleged.  Each  juror  gave  the  sum  he  thought 
should  be  allowed  for  each  separate  year,  and  the  amount  of 
those  sums  was  divided  by  twelve,  and  the  quotient  inserted 
in  the  verdict  as  the  amount  plaintiff  was  entitled  to  recover; 
but  there  was  no  agreement  in  advance  to  be  bound  by  the 
result  After  it  was  ascertained  it  was  agreed  to  by  the  jurors: 
Hamilton  v.  Des  Moines  Valley  Ry  Co,,  86  Iowa,  85. 

We  have  examined  the  record  with  care,  but  fail  to  discover 
any  error  prejudicial  to  defendant. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


BAComro  Water  bt  Mxaiib  of  Daiib^  rc,  upon  Lahm  of  Anotbkr,  ii 
■n  injury  aotioiiable  at  oommon  law:  Wabcuh  tie.  Canal  ▼.  Speart,  16  Ind. 
441;  79  Am.  Deo.  444;  and  see  Nevuu  ▼.  Cttjy  </  Peoria^  41  lU.  602;  S9  Am. 
Dec  392,  and  caees  colleoted  in  note  400;  Boyd  v.  CknMn,  54  Mioh.  583;  52 
Am.  Bep.  831;  MeOormkh  ▼.  fforan,  81  K.  Y.  86;  37  Am.  Bep.  479;  Nkdih 
gery.  Norwood,  72  Ala.  277;  47  Am.  Rep.  412;  Toothy,  diftom,  22  Ohio  St 
247;  10  Am.  Bep.  732;  SiewaH  y.  Schneider,  22  Neb.  286. 

LzABZUTT  OF  Baujioad  Ooxpakt  foT  obstmcting  flow  of  Borfaoe  water 
by  embankment:  IMe  Boekete.  R.  R.  Co.  y.  Chajpman,  39  Ark.  463;  43  Am. 
Bep.  280;  LotMUU  eic  R.  M.  Co.  v.  ffay$,  11  Lea»  382;  47  Am.  Bep.  ^1; 
oompare  Cairo  etc.  R.  R.  Co.  y.  Steoene,  73  Ind.  278;  38  Am.  Bep.  139. 

TKrnMomr  Imfbofxrlt  Admittid  is  HARMT.iaw  Eebob  if  the  same  fact 
was  proved  by  other  eyidenoe  which  was  competent  and  nnoontradiotedt 
Speneer  v.  MUwanhee  etc.  R.  R.  Co.,  17  Wis.  487;  84  Am.  Dec  758;  BameU 
y.  Vineeni,  69  Tex.  685;  6  Am.  St.  Bep.  98.  And  judgment  wiU  not  be  re* 
yersed  for  error  in  admitting  testimony  that  ooold  by  no  possibility  have 
operated  prejudicially  to  the  party  defeated:  Mathewe  y.  Pheip§,  61  Mich. 
827;  1  Am.  St  Rep.  581;  De  LaUtrev.  Jones,  36  Minn.  619. 

ATBuanro  Vxrdict,  whsn  Gbouvd  ior  SErmro  Asidb:  Sawyer  t.  ficm- 
nibal  etc.  R.  R.  Co.,  37  Mo.  240;  90  Am.  Dec  882;  Wikon  y.  Bcrrfman,  6 
ObL  44;  63  Am.  Dec  78. 

Bbbob  nr  AramriNo  Illioal  Tbstim out  is  Cubxd  by  subsequently 
ruling  it  out  and  cautioning  jury  not  to  take  it  into  aooonnt;  and  such  error 
thus  cured  will  not  be  a  good  cause  for  new  trialt  unless  moyant  clearly 
■hows  himself  to  haye  reoeiyed  injury  1^  the  action  of  the  ooort:  Rowland  y. 
Carmkhaei,  Tl  QtL  860. 
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GlANCT   V.   KSNWOBTHY. 

(74  Iowa,  Ttt.] 

PcrmoH  SvfincoEinLT  Alubou  Oaubb  ov  AonoN  MasiMi  Subbub  ov 
CoNSTABLS  ojr  HD  OmoLiXi  BOKO  whan  tlia  bond  reqnirM  him  to  "faith* 
fully  and  impartially,  withoat  fear,  fayor,  fraud,  or  opprewion,  diaohargo 
all  the  other  duties  required  of  his  office  by  law,"  and  the  petition  ayers 
tiie  official  character  of  tiie  constable,  and  an  arrest  made  by  him  in  dis- 
charge  of  the  functions  of  his  offioe,  and  also  alleges  such  arrest  to  have 
been  made  unlawfully  and  oppressively,  and  without  probable  oanse^ 
the  malicious  and  unlawful  beating  of  the  person  arrested,  and  his  un- 
lawful and  malicious  incarceration  in  jail  over  one  nighty  and  the  will- 
ful neglect  to  procure  any  care,  attention,  or  medical  treatment  for  such 
person  during  his  incarceration,  and  his  need  thereof.  In  such  case,  it 
oannot  be  snoosasfally  urged  as  a  defense  that  fha  alleged  wniogfnl  acts 
of  the  constable  were  not  done  in  the  line  of  his  duty,  or  that  his  acts 
were  illegal  and  forbidden  by  law^  and  were  the  result  of  his  priyate 


Nehtm  and  WiUiams^  and  Wi  8.  Kenwarthjff  for  the  appel- 
ktnts. 

PhiUips  and  Oreerj  for  the  appellee. 

BxcK,  J.  The  bond  Biied  on  ie  in  the  form  presoribed  by 
statute  (Code,  sec.  674),  and  obligates  the  princii)al  to  render 
a  true  account  of  his  office  as  constable,  to  pay  over  all 
moneys  coming  to  his  hands  in  the  discharge  of  his  official 
duties,  etc.,  and  to  "  faithfully  and  impartially,  wUhoot  fear, 
favor,  fraud,  or  oppression,  discharge  all  the  other  duties  uatw 
or  hereafler  required  of  his  ofBjse  by  law."  The  petition 
alleges  a  breach  of  the  conditions  of  the  bond  in  the  following 
language:  '^That  on  or  about  the  nineteenth  day  of  Septem- 
ber, 1885,  the  said  J.  C.  Kenworthy,  as  said  constable,  under 
color  and  .by  virtue  of  his  -said  oSa»  and  his  official  posLtiaQ, 
did  maliciously,  unlawftxlly,  and  without  reasonable  or  prob- 
able cause,  and  iintfaout  warrant  or  any  process  of  any  icourt, 
arrest  the  plaintiff,  and  incarcerate  him  in  the  jail  of  said 
county,  and  keep  Hm  confined  there  for  the  apace  of  about 
twelve  hours,  :and  duidng  one  night;  that  at  the  time  of  fiaid  ar- 
rest, the  said  defendant,  underpFOtonse  ef  neoeBBity,  in  order  te 
accomplish  said  arrest,  did,  without  atry  cause  or  provocation, 
and  without  reasonable  or  probable  cause  therefor,  brutally, 
oppressively,  maliciously,  and  unlawfully  strike,  beat,  bruise, 
and  wound  with  a  club  the  said  plaintiff  on  the  head,  and 
severely  injure  and  cut  the  head  of  the  plaintiff,  and  cause 
him  great  bodily  and  mental  pain  and  suffering;  that,  after 
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he  bad  bo  arrested  and  stricken  and  wounded  the  plaiotilT, 
the  said  defendant  placed  and  incarcerated  the  plaintifr  in 
said  jail  as  aforesaid,  without  having,  or  procuring  any  care  or 
attention  or  medical  treatment  to  be  given  to  the.  plaintiff  or 
the  wounds  thus  made,  and  inflicted  upon  him,  although  the 
plaintiff  was  badly  cut  about  and  upon  the  head,  and  bleeding 
and.  suffering  seveirely,  but  left  plaintiff  in  said  jail  until  the 
following  day  hetbte  said  wound  waa  dressed;  that  afte wards, 
and  while  the  said  defendant  still  had  the  said  plainidff  in 
custody,  to  wit,  September  14,  1SS5,  the  said  Kenworthy 
claimed  that  he  arrested  the  plaintiff  because  he  found  him 
in  &  state  of  intoxication,  and  filed  an  information  against 
plaintiff,  charging  him.  with  said  offense  before  one  E,  D.  Mc- 
Neilan^  a  justice  of  the  peace  in  and  for  said  county,  and 
prosecuted  the  plaintiff  on  said  information  for  said  crime; 
that  the  said  prosecution  is  at  an  end,  and  the  plaintiff  has 
been  duly  acquitted  of  said  charge;  that  the  said  charge  and 
informatixm  so  made  and  filed,  and  said  prosecution  by  said 
defendant,  was  false,  malicious,  and  without  reasonable  or 
probable  cause,  and  was  done  by  said  defendant  £or  the  pur- 
pose of  attempting  to  cover  up  and  justify  his  offmeive  and 
malicious  acts  and  conduct  in  arresting  and  beating  the  plain- 
tiff as  aforesaid,  and  harassing,  annoying,  and  oppressing  the 
plaintiff." 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  spe- 
cial findings  to  the  effect  that  the  constable  did  not  believe, 
and  had  no  probable  cause  to  believe,  that  plaintiff  was  in- 
toxicated at  the  time  of  the  arrest;  that  he  had  no  probable 
cause  for  filing  the  information;  and  that  he  used  more  force 
in  making  the  acrest  than  he  was  authorized  to  believe  was 
necessary.  The  defendant  moved  the  court  to  arrest  the  judg- 
ment on  the  following  grounds:  "1.  The  petition  does  not 
state  facts  sufi^ient  to  constitute  a  cause  of  action,  in  that  the 
petition  shows  that  the  de&ndant  J.  C«  Kenworthy  was  a  tres- 
passer, and  not  engaged  in.  the  line  of  his  official  duty  in  any 
of  the  acts  complained  of  in  the  petition,  and  hence  the  sure- 
ties on  the  bond  sued  on  are  not  liable  therefor,  and  this  action 
on  the  bond  cannot  be  maintained.  2.  The  petition  and 
special  verdicts  show,  —  1.  That  the  defendant  J.  C.  Ken- 
worthy arrested  and  imprisoned  the  plaintiff  without  a  war- 
rant, and  filed  an  information  against  him  for  being  found 
in  a  state  of  intoxication,  and  that  the  defendant  Kenworthy 
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did  all  that  without  probable  cause,  and  without  believing 
that  the  accused  was  guilty  thereof;  2.  That  in  making  said 
arrest,  the  saicf  J.  C.  Kenworthy  acted  maliciously,  and  used 
excessive  force;  .^.  That  in  imprisoning  the  defendant,  and  in 
instituting  the  criminal  proceedings,  and  in  making  the  arrest, 
the  said  J.  C.  Kenworthy  was  not  actuated  by  the  motives  of 
vindicating  or  enforcing  the  law  against  being  found  in  a  state 
of  intoxication,  but  by  some  private  and  malicious  purpose; 
and  the  sureties  on  the  bond  are  not  liable  for  such  a  trespass 
on  the  person,  nor  for  such  a  malicious  prosecution,  neither 
being  in  any  manner  connected  with  his  duty  ad  constable." 

This  motion  was  overruled.  The  only  error  assigned  by 
defendants  involves  the  correctness  of  this  ruling. 

2.  We  are  of  the  opinion  that  the  petition  alleges  a  sufficient 
cause  of  action  against  the  defendants.  The  official  character 
of  the  principal  defendant,  and  that  the  arrest  was  made  in 
the  discharge  of  the  functions  of  the  office  of  the  constable,  are 
alleged.  He  was  authorized  to  make  the  arrest  without  a 
warrant:  Code,  sees.  1548,  4109,  4200.  The  petition  avers 
that  the  arrest  was  made  under  color  and  by  virtue  of  the 
office  of  constable  held  by  the  principal  defendant,  but  shows 
that  it  was  unlawfully  and  oppressively  made,  without  prob- 
able cause.  It  it  thus  shown  that  he  partially,  fraudulently, 
and  oppressively  discharged  the  duties  of  the  office  in  arrest- 
ing plaintiff.  It  thus  clearly  appears,  from  the  allegations  of 
the  petition,  that  the  conditions  of  the  bond  were  violated; 
and,  as  plaintiff  is  the  injured  party,  he  may  maintain  this 
action  to  recover  on  the  bond  the  damages  he  has  sustained. 

8.  But  it  is  insisted  that,  as  the  constable  is  shown  to  have 
had  no  lawful  authority  to  arrest  plaintiff,  his  act  was  there- 
fore not  done  in  the  line  of  his  duty.  In  truth,  his  act  was  in 
the  line — direction —  of  official  duty,  but  was  illegal  because 
it  was  in  excess  of  his  duty.  In  the  discharge  of  official 
functions  he  violated  his  duty  and  oppressed  the  plaintiff. 
This  is  all  there  is  of  it.  If,  in  exercising  the  functionB  of  his 
office,  defendant  is  not  liable  for  acts  because  they  are  illegal 
or  forbidden  by  law,  and  for  that  reason  are  trespasses  or 
wrongs,  he  cannot  be  held  liable  on  the  bond  at  all,  for  the 
reason  that  all  violations  of  duty  and  acts  of  oppression 
result  in  trespasses  or  wrongs.  For  lawful  acts  in  discharge 
of  his  duty  he  of  course  is  not  liable.  It  follows  that  if  de- 
fendant's position  be  sound,  no  action  can  be  maintained  upon 
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the  bond  in  any  case.    In  support  of  our  concIusionSy  see  Ti$^ 
man  v.  Haw,  49  Iowa,  312. 
The  judgment  of  the  district  court  is  a£3rmed. 


LzABiUTT  ov  SuEiTiBS  ON  OfnciAL  BoiTs^  inwifBoJimt  complaint:  Oeritet 
T.  AdUe^,  87  Ark.  43;  19  Am.  Rep.  751;  and  see  OommomotaUh  ▼.  Cole,  7 
B.  Mon.  260;  46  Am.  Deo.  606^  and  note  609-^17;  8taU  r,  Hajft,  90  W.  Va. 
107. 

DXHUXBXB    TO    BXTXBB    OOMFIiAIlIT    Cff    AonOH    ON    OwWSOLhL    BOND    n 

Pbofsblt  Ovxbkolxd,  where^  ■ereral  bfoaohea  of  the  bond  being  assigned, 
some  of  them  are  sufficiently  oertain  and  deflnitet  Cokmtm  t.  PH$  ComUpf 
AU.  aa6|  8  Am.  8i  Bep.  748. 


OASES 


SUPBEME   COUBT 


OP 

EANSAa 


In  bb  Mobbib. 

189  KunUB,  21J 
HABIAB  OcSMtVB,  —  JXTBIBDIOTIOir  OV  OOVBT  TO  OdMlIlT  OAV  SI  QoWgnOSEB 

ov  Haijuab  Cobtub;  bat  fhe  regularity  of  the  pmowwlhigw  eaonot  be 
inquired  into. 
JuBisDicnoir  of  Judgb  Ooatimuu  uktil  All  Qbdxbs  otmanamro  Fbof* 
■BTT  OT  ExBcunoH  Dkbxob  hayb  bxbh  Obktxd,  where  prooeedinge 
in  aid  of  execntion  are  regularly  institated  before  hun,  and  the  ezeoation 
debtor  ia  ordered  to  deliyer  oertain  property^  and  pay  eriain  money  to 
a  xeoeiyer  doly  ap]^inted  therein. 

Habbab  COBPU&    The  facts  are  stated  in  the  opinioD. 

WiUiam  Hhomaonf  for  the  petilioner. 

FoiUr  and  TFibon,  contra* 

Holt,  C.    A  petition  was  filed  in  this  court  on  the  four* 

teenth  day  of  February,  1888,  on  behalf  of  (George  W.  Morris, 

for  a  writ  of  habeas  corpus.    It  sets  forth  the  following  fa^ts: 

On  the  2d  of  September,  1887,  an  execution  was  issued  out  of 

the  district  court  of  Osage  County,  in  the  case  of  Downer  v. 

MorrUj  against  this  petitioner,  and  was  returned  the  next  day 

wholly  unsatisfied.    Thereafter  Downer  instituted  proceedings 

in  aid  of  execution  before  Hon.  Alexander  Blake,  probate 

judge  of  said  county,  and  after  a  hearing  in  the  case,  he  made 

an  order  upon  the  22d  of  October,  1887,  which  was  served 

upon  the  petitioner  on  the  day  following.    Said  order  directed 

Morris  to  deliver  certain  property  to  S.  H.  Fuller,  sheriff  of 

6ia 
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Osage  County,  who  had  been  duly  appointed  receiver  in  the 
action,  and  to  pay  him  the  sam  of  91,131  in  money.  Morris 
turned  over  to  the  sheriff  all  the  personal  property  mentioned 
in  the  order,  but  failed  to  pay  him  $1,131,  or  any  part  thereof. 
The  property  so  turned  over  was  applied  in  satisfaction  of  the 
judgment  of  Downer  against  Morris,  but  there  still  remained 
unpaid  thereon  the  sum  of  seventy-seven  dollars  and  costs; 
thereafter,  on  the  29th  of  November,  1887,  the  said  probate 
judge  issued  his  warrant  and  brought  Morris  before  him  for  an 
opportunity  to  show  cause  why  he  should  not  be  punished  as 
for  contempt  in  not  obeying  the  order  of  the  court;  after  a 
hearing,  the  judge  sentenced  Morris  to  confinement  in  the  jail 
of  said  county  until  he  should  comply  with  said  order.  The 
petitioner  immediately  applied  for  a  writ  of  habeas  carpus  to 
the  judge  of  the  twenty-first  judicial  district,  and  after  a  hear- 
ing was  released.  Afterward,  without  any  further  service  or 
notice  upon  Morris,  the  probate  judge  made  an  order  that  he 
should  pay  over  to  the  receiver  Uie  sum  of  seventy-seven  dol- 
lars, the  balance  of  the  judgment,  and  certain  definite  amounts 
as  costs,  both  in  the  original  action  of  Downer  against  Morris, 
and  also  in  the  proceeding  then  pending  before  him.  A  copy 
of  this  order  was  served  upon  the  petitioner  on  the  second  day 
of  January,  1888,  and  on  the  eighth  day  of  February  he  issued 
a  warrant  under  which  Morris  was  arrested  and  brought  be- 
fore said  probate  judge,  and  after  hearing,  he  was  committed 
to  the  jail  in  Osage  County  as  for  a  contempt.  The  petitioner 
alleges  that  this  confinement  is  illegal,  —  1.  Because  the 
court  had  no  power  to  make  the  order  directing  him  to  turn 
over  the  amount  of  seventy-seven  dollars  on  the  judgment,  and 
the  other  amounts  as  costs,  and  therefore  had  no  power  to  com- 
mit him  to  jail  for  failing  to  obey  it;  2.  Because  this  mat- 
ter had  already  been  once  determined  before  the  district  judge 
upon  habeas  corpus^  and  he  had  been  released.  '  There  is  no 
complaint  about  the  form  of  the  mittimus. 

The  first  inquiry  we  can  make  is,  whether  the  probate  judge 
was  clothed  with  authority  in  this  case.  Ordinarily,  the  pro- 
bate judge  can  exercise  jurisdiction  in  proceedings  in  aid  of 
execution:  In  re  Johnson^  12  Kan.  102;  State  y.  Oumee,  14  Id. 
111.  One  of  the  questions  which  arises  between  an  individual 
applying  for  a  writ  of  habeas  corpus  and  any  one  denying  its 
validity,  is  the  authority  of  the  court  to  commit.  We  can 
question  any  defects  which  alSect  the  jurisdiction  of  the  court 
or  o£Scer,  and  which  would  render  the  proceedings  void.    The 

Am.  St.  Bkf.,  Vol.  vn.*SS 
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jurisdictioii  having  been  established^  we  cannot  then  inquire 
into  the  regtdarity  of  the  proceedings.  If  there  have  been 
errors  committed,  even  flagrant  ones,  the  remedy  for  correcting 
them  is  not  to  be  found  in  proceedings  in  hxiheas  corpus.  This 
writ  was  never  designed  to  be  of  the  nature  of  a  writ  of  error, 
by  which  the  errors  or  irregularities  of  judgment  should  be  re- 
vised: In  re  PeUy,  22  Kan.  477;  In  re  RolfSj  80  Id.  758;  People 
V.  Sheriff  of  New  Yorhj  29  Barb.  622;  Church  on  Habeas  Cor- 
pus, sec.  863. 

It  is  to  be  presumed  that  all  the  steps  taken  in  aid  of  exe- 
cution were  regular,  and  that  the  receiver  was  duly  appointed. 
The  probate  judge  had  jurisdiction,  not  only  to  make  the  order 
to  compel  the  defendant  in  that  action  to  turn  over  property 
and  pay  money  to  the  receiver,  but  also  to  exercise  his  au- 
thorized  powers  until  all  of  the  debt  should  have  been  paid. 
The  object  and  end  of  the  proceeding  was  to  obtain  satisfac- 
tion of  a  judgment  against  Morris.  The  judge  did  not  lose 
his  jurisdiction  of  the  case  by  making  the  order  turning  over 
the  property  of  Morris,  and  directing  the  payment  of  $1,131 
to  the  receiver,  but  still  possessed  plenary  powers  to  compel 
him  to  obey  the  orders  made  for  the  purpose  of  satisfying  the 
execution  issued  against  him:  People  v.  Jlfead,  29  How.  Pr.  360; 
Webber  v.  Bobbie,  13  Id.  382. 

The  making  of  the  order  of  December  28th  without  ad- 
ditional notice  upon  Morris  was  an  irregularity, — a  flagrant 
error, — and  one  that  certainly  cannot  be  approved;  yet  it  is 
such  an  error  that  it  cannot  properly  be  inquired  into  in  this 
matter.  The  judge  had  the  power  to  make  it;  he  exercised 
such  power,  and  of  its  exercise  we  have  no  control  or  revision 
in  this  proceeding:  Davison^s  Caee^  13  Abb.  Pr.  129.  It  is 
claimed  that  Morris  established  by  a  preponderance  of  the 
evidence  that  it  was  a  physical  impossibility  for  him  to  pay 
the  money;*  the  probate  judge  determined  otherwise,  and  we 
cannot  inquire  into  his  judgment  here:  it  is  conclusive. 

The  second  ground,  that  there  is  res  judiccUaj  owing  to  the 
release  of  the  prisoner  by  Judge  Spilman,  is  not  tenable.  This 
is  not  the  order  that  he  failed  to  obey,  for  which  he  was  com- 
mitted in  November;  it  is  a  new  order,  and  the  judge  had  the 
power  to  enforce  it  without  any  regard  whatever  to  the  pro- 
ceedings previously  had,  so  far  as  the  petitioner's  release  from 
custody  was  concerned. 

We  recommend  that  the  prisoner  be  remanded. 

By  the  Coubt.    It  is  so  ordered. 
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A  Wbit  of  Haijuab  Ookpub  gaknot  PtsroRit  the  Fuvotions  of  a  writ 
c»f  error  in  relatian  to  prooeedingg  of  a  ooart  within  iti  jvrisdiotion:  State 
y.  OaUowa^,  6  Cold.  326;  98  Am.  Dec  404^  and  caaee  oollected  in  note  414;' 
SemmH^s  Case,  146  Uasa.  489;  4  Am.  St.  Rep.  844»  and  note  848.  Bat  the 
oonatitationality  of  an  act  under  which  a  purty  has  been  convicted  may  be 
inquired  into  on  Ao&etu eorpuai  EoBparie  BoeenUati,  19  Ker.  439;  3  Am.  St. 
Rep.  901»  and  note  908;  Smith  t.  Siate,  85  Ala.  341.  A  party  convicted  of 
an  offense  by  a  eonrthaving  Jnrisdiotion  of  his  person  and  of  the  offense  for 
which  he  was  tried  cannot  be  dischaxged  on  kabeae  eorpua  because  of  errors 
of  law  committed  by  the  trial  court:,  Bb  forte  LehmhM,  72  CaL  53.  The 
writ  of  habeas  eorpue  cannot  be  converted  into  a  writ  of  error;  its  object  is  to 
set  free  from  nnlawfal  oostody;  to  reqxure  the  custodian  to  show  his  an- 
thority  lor  imprisonment;  and  if  the  detention  is  by  virtne  of  process,  noth- 
ing will  be  inqloired  into  under  the  writ  of  habeae  eorpna  but  the  validity  of  the 
process  upon  its  face^  and  the  jurisdiction  of  the  court  which  inued  it:  State 
V.  Neel,  48  Ark.  283.  If  an  indictment  ii  defective,  but  enough  appears  to 
retain  tiie  accused  in  custody,  he  should  not  be  discharged  upon  writ  of  habeae 
etnTpue:  BxparU  KUd^  19  Nev.  178. 

Thb  JuBUDionoH  Of  A  Oomtr  o  hot  Bzhaubtid  until  its  Jndgmant  is 
satisfied:  Dmtv.  JMr.  82  Va.  359;  3  Am.  St  Rep.  106. 
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Cohteaot  bt  Oitt,  and  ADDmoKAL  Bonds  Issukd  anb  Dsfositxd 
It  THntxuNDMB,  ABB  BoTH  VoxD^  where  a  city  in  Kansas  refunds  a 
portion  of  its  outstanding  bonded  indebtedness  at  sixty  cents  on  the 
doUar,  under  chapter  89  of  the  laws  of  1877,  which  permits  it  to  refund 
such  indebtedness  at  that  rate  only,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  it  enters  into  a  contract  with  the  holders  of  the 
original  bonded  indebtedness  to  iasue  still  other  and  additional  bonds  on 
the  same  bonded  indebtedness,  and  to  deposit  such  additional  bonds  with 
a  third  party  to  be  afterwards  delivered  to  the  holders  of  the  original 
bonded  indebtedneas,  and  to  become  valid  and  binding  instruments  upon 
certain  contingencies;  nor  are  they  valid  under  chapter  50  of  tiie  lawa 
of  1879,  because  the  bonds  were  not  issued  in  conformity  with  that  act; 
nor  valid  under  chapter  87  of  the  laws  of  1873;  because  the  city  council 
never  took  action  as  provided  under  such  act^  and  the  bonds  were  not 
issued  thereunder. 

Fabtt  Who  Rsonvis  Bxnbrt  undsr  CoNnucnr  Bntxbxd  into  in  Good 
Faith  bntwebn  Ck>EFOBATioN,  Pubuo  or  Pbivatn,  and  Individual, 
but  which  contract  is  void  in  whole  or  in  part  because  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into  it  in 
the  manner  in  which  it  was  entered  into,  but  which  is  not  immoral,  in- 
equitable, or  unjust,  and  which  is  performed  in  whole  or  in  part  by  and 
en  the  part  of  on^  of  the  parties,  imd  the  other  party  receives  boiefits 
hy  reason  of  such  performance,  over  and  above  any  equivalent  rendered 
In  return,  and  these  benefits  are  such  as  one  party  may  lawfully  render 
and  the  other  party  lawfully  receive,  will  be  required  to  do  equity 
toward  the  other  party,  by  either  rescinding  the  contract  anU  placing 
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him  In  italif  gKO^  or  by  accnanting  to  him  for  aU  bencfiti  rooeived  for 
whioh  no  e^Talent  kaa  been  rendered  in  return;  and  all  this  ahoold  bo 
done  aa  neaily  in  accordanoe  with  the  terma  of  the  oontraot  aa  the  law 
and  equity  will  permit. 
MmnoiPAL  CosFOBATioir  will  bx  Rbquirbd  to  Aooomrr  to  Holdsbs  of 

ORIOmAL  BONPBD  IVXXBBTXDNns  VOS  AlL  BXNSRXi   RSOBVID  BT  IT 

UNDER  CoimuoT  to  re-fuod  the  bonds,  which  ii  void  becauaa  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it  in  the  form  in  which  it 
waa  made,  where  the  contract  ia  not  inequitable  or  ui^juati  or  otherwiaa 
illegal,  and  has  been  performed  by  such  holders,  and  under  which  the 
corporation  has  received  benefits'  which  it  might  lawfully  have  reoeivedt 
and  for  which  it  has  rendered  no  equivalent. 

Action  brought  by  the  city  of  Atchison  against  William 
Hetherington  and  Webster  W.  Hetherington,  partners,  doing 
business  under  the  name  of  William  Hetherington  &  Co.,  to 
have  certain  bonds  i«Qed  by  the  city  of  Atchison,  twenty  in 
number,  and  each  for  five  hundred  dollars,  aggregating  ten 
thousand  dollars,  canoeted  and  declared  void  for  illegality 
and  want  of  consideration.  The  defendants  answered  that 
they  had  no  interest  in  the  bonds  except  as  trustees,  and 
prayed  that  J.  P.  Brown  and  Frank  Bier,  partners  as  Brown 
and  Bier,  the  real  owners,  be  made  parties.  Brown  and  Bier 
were  made  defbadaixtB,  and  filed  an  answer  and  cross-petition, 
in  which  they  alleged  that  on  August  23, 1879,  they  owned 
bcNids  of  the  city  of  Atchison  to  the  amount  of  $49,948.95, 
which  by  agreement  with  the  city  were  re-fiinded  at  the  rate 
of  sixty  cents  on  the  dollar,  they  receiving  in  re-funding 
bonds  $29,950,  and  in  money  $16.37.  At  the  same  time,  and 
as  a  part  of  the  same  transaction,  they  entered  into  a  contract 
with  the  city,  by  which  the  bonds  in  question,  to  the  amount 
of  ten  thousand  dollars,  were  issued  by  the  city,  and  deposited 
with  William  Hetherington  &  Co.,  as  trustees,  to  be  held  by 
them  subject  to  certain  conditions  and  contingendee.  The 
defendants,  Brown  and  Bier,  alleged  that  the  city  had  violated 
the  contract,  and  prayed  that  it  specifically  perform  the  same, 
and  issue  further  bonds  to  them  to  the  amount  of  $19,977.58, 
with  interest,  or  that  judgment  be  rendered  in  their  favor  for 
that  amount;  or  if  such  judgment  could  not  be  rendered,  then 
that  judgment  be  given  in  their  favor  for  the  sum  of  $70,000, 
or  that  the  city  return  to  them  the  original  bonds  and  coupons 
delivered  by  them  to  the  city.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  the  defendants,.  Brown  and  Bier, 
bring  error.  The  contract  in  question  between,  the  city  and 
Brown  and  Bier  recited  that  Brown  and  Bier  held  bonds  o^ 
the  city  to  the  amount  of  $49,943.95,  and  had  accepted  ki^ 
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offer  of  the  city  to  compromise  the  same  npon  the  following 
terms:  "1.  The  said  city  of  Atchison  is  to  deliver  to  said 
Brown  and  Bier  re-fanding  bonds  of  the  city  of  Atchison  in 
an  amount  equal  to  sixty  per  cent,  as  aforesaid,  of  the  said  sum 
of  949,943.95,  the  receipt  of  which  said  re-funding  bonds  is 
hereby  acknowledged;  2.  If  the  said  city  of  Atchison  shall  at 
any  time  within  five  years  from  this  date  compromise  any  of 
its  bonded  indebtedness  now  outstanding  by  issuing  re-fund- 
ing bonds  of  said  city  in  any  amount  in  excess  of  sixty  cents, 
as  aforesaid,  on  the  dollar,  on  any  bond  compromised,  or  shall 
levy  or  cause  to  be  levied  a  tax  to  pay  any  amount  due  in 
excess  of  sixty  per  cent  thereof,  then  and  in  that  event  the  said 
city  of  Atchison  is  to  issue  and  deliver  to  Brown  and  Bier  re- 
funding bonds  of  the  city  of  Atchison  in  an  amount  equal  to 
what  such  per  cent  in  excess  of  sixty  per  cent  on  any  bonds 
BO  compromised  would  amount  to  on  the  sum  of  $49,943.95, 
and  interest  on  such  excess  at  seven  per  cent,  from  July  1, 
1879";  and  proceeded:  ''For  the  purpose  offulfilling  the  terms 
and  conditions  of  this  agreement  obligatory  upon  the  said  city 
of  Atchison,  the  said  city  of  Atchison  has  caused  to  be  issued 
and  properly  executed  ten  thousand  dollars  of  the  re-funding 
bonds  of  said  city,  a  schedule  of  which  i&  hereto  attached  as 
part  hereof;  and  by  agreement  of  the  parties  hereto,  the  said 
city  of  Atchison  has  deposited  said  ten  thousand  dollars  of 
re-funding  bonds  of  said  city  so  executed  and  issued  as  afore- 
said with  William  Hetherington  &  Co.,  of  the  city  of  Atchison, 
in  escrow,  there  to  remain  for  and  during  the  period  of  five 
years  from  date  thereof,  unless  sooner  delivered  to  said  Brown 
and  Bier  under  the  terms  of  this  agreement;  that  is  to  say, 
that  if  the  said  city  of  Atchison  shall  at  any  time  before  the 
expiration  of  five  years  from  date  hereof  compromise  any  of 
its  outstanding  bonded  indebtedness  at  any  sum  in  excess  q£ 
sixty  cents,  as  aforesaid,  on  the  dollar,  or  shall  at  any  time 
within  such  period  levy  or  cause  to  be  levied  a  tax  to  pay  any 
bonds,  coupons,  or  judgments  against  the  city  on  any  of  its 
outstanding  bonds  or  coupons  in  excess  of  sixty  per  cent,  as 
aforesaid,  of  the  amount  due  thereon,  then  and  in  that  event 
the  said  William  Hetherington  &  Co.  are  authorized  to  de- 
liver to  the  said  Brown  and  Bier,  out  of  the  said,  bonds  so  de- 
posited with  them  under  this  agreement,  such  an  amount 
thereof  of  the  face  value  equal  to  what  such  per  cent  in  excess 
of  sixty  per  cent  would  amount  to  on  the  sum  of  $49,943.95, 
and  interest  on  such  excess  at  seven  per  cent,  from  July  1, 
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1879.  And  it  is  further  agreed  that  the  condition  upon  which 
said  Hetherington  &  Co.  shall  deliver  said  bonds  to  Brown 
and  Bier  under  this  contract  shall  be  the  official  records  of 
said  city  of  Atchison,  if  said  city  shall  keep  a  record  of  each 
compromise  of  said  bonds.  Should  the  city  of  Atchison  levy 
tax  to  pay  interest  on  bonds,  judgments,  and  coupons,  then 
the  record  of  such  levy  shall  be  the  evidence.  Said  Hether- 
ington &  Co.  shall  give  written  notice  to  the  mayor  of  said 
city  at  least  ten  days  before  any  bonds  shall  be  delivered  un- 
der this  agreement  This  contract  shall  not  remain  in  force 
beyond  the  expiration  of  five  years  from  date  hereof  at  which 
time  all  such  bonds  deposited  with  said  William  Hethering- 
ton &  Co.,  under  this  agreement,  not  used  under  the  terms 
hereof,  shall  be  surrendered  to  said  city  for  cancellation.  It 
is  further  mutually  agreed  between  the  parties  hereto  that 
said  Brown  and  Bier  and  the  said  city  of  Atchison  shall  act 
in  good  faith  toward  the  other  as  to  the  subject-matter  hereofi 
and  the  said  Brown  and  Bier  agree  that  they  will  not  in  any 
way  interfere  with  the  said  city  of  Atchison  in  its  attempt  to 
compromise  its  outstanding  indebtedness,  and  further  agree 
that  they  will  faithfully  labor  to  bring  about  and  e£Eect  a  com- 
promise of  the  indebtedness  of  said  city,  at  a  sum  not  to 
exceed  sixty  cents,  as  aforesaid,  on  the  dollar,  at  the  earliest 
practical  period,  and  should  they  fail  to  do  so,  they  forfeit  aU 
right  under  this  contract,  and  said  bonds  shall  be  returned 
to  said  city  of  Atehison  upon  demand  therefor;  but  the  said 
Brown  and  Bier  do  not  obligate  themselves  to  effect  any  set- 
tlement of  said  indebtedness.'* 

B.  P.  Waggeneff  for  the  plaintifib  in  error. 

W.  R.  SmUh^eily  ottoriMy,  and  8.  Heathy  for  the  defendant 
in  error. 

VALEirmnB,  J.  On  August  23, 1879,  Brown  and  Bier  owned 
bonds  of  the  city  of  Atohison,  which  was  then  a  city  of  the 
second  class,  amounting  in  the  aggregate,  principal  and  inter- 
est, to  the  sum  of  $49,943.95,  which  by  an  agreement  with  the 
city  were  re-funded  at  the  rate  of  sixty  cente  on  the  dollar, 
Brown  and  Bier  receiving  in  new  or  re-funding  bonds  $29,950, 
and  in  money  $16.37.  Also,  as  a  part  of  the  same  transaction, 
other  new  or  re-funding  bonds  to  the  amount  of  ten  thousand 
dollars  were  issued  by  the  city  of  Atehison,  and  deposited  with 
William  Hetherington  &  Co.,  as  trustees,  to  be  held  by  them 
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in  escrow  for  a  time  not  exceeding  five  jears,  subject,  npon  cer- 
tain conditions  and  contingencies  set  forth  in  a  written  con- 
tract made  between  the  parties  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  to  be  finally  delivered  in  whole 
or  in  part  to  Brown  and  Bier,  or  to  be  returned  in  whole  or  in 
part  to  the  city  of  Atchison,  such  delivery  or  return  to  depend 
entirely  upon  the  conditions  and  contingencies  set  forth  ii) 
said  contract.  All  these  new  or  re-funding  bonds,  the  ones  de- 
posited with  William  Hetherington  &  Co.  as  well  as  the  others, 
as  is  shown  upon  their  face,  and  as  is  also  shown  by  the  find- 
ings of  the  court  below,  were  issued  under  chapter  89  of  the 
laws  of  1877.  That  chapter,  so  far  as  it  is  necessary  to  quote 
it,  reads  as  follows: — 

''Section  1.  Every  city  of  the  second  and  third  class  is 
hereby  authorized  to  take  up  and  re-fund  all  its  matured  and 
maturing  bonds  issued  on  account  of  any  subscription  to  the 
capital  stock  of  any  railroad  company,  or  for  any  other  pur« 
pose,  including  all  accrued  interest  thereon,  and  judgments 
rendered  on  any  such  bonds,  and  interest. 

''Sec.  2.  The  bonds  issued  under  this  act  shall  be  at  the 
rate  of  not  exceeding  sixty  cents  for  each  dollar  of  said  in- 
debtedness, and  shall  bear  seven  per  cent  interest  per  annum, 
payable  semi-annually,  on  the  first  day  of  January  and  July 
of  each  year,  with  proper  coupons  attached  for  such  interest; 
be  signed  by  the  mayor  and  clerk,  and  attested  with  the  seal 

of  the  city Said  bonds  shall  be  due  and  payable  twenty 

years  after  date  thereof." 

The  first  question  presented  in  this  case  is,  whether  the 
aforesaid  written  contract  is  valid  or  not.  Is  it  valid  under 
the  act  under  which  the  new  bonds  were  issued?  In  our 
opinion,  it  is  not.  Under  that  act,  a  city  is  not  authorized  to 
issue  re-funding  bonds  at  a  rate  greater  than  sixty  cents  on 
the  dollar.  Under  that  act,  it  would  seem  that  all  re-funding 
bonds  issued  in  excess  of  sixty  cents  on  the  dollar,  and  all 
contracts  therefor,  with  or  without  reference  to  any  conditions 
or  contingencies,  would  be  void.  It  would,  therefore,  seem 
that  all  that  part  of  the  aforesaid  contract  providing  that 
bonds  might  be  issued  or  delivered  in  excess  of  sixty  cents  on 
the  dollar  is  void;  and  the  bonds  themselves  so  issued  are 
also  void.  And  further,  the  natural  tendency  of 'the  aforesaid 
contract  would  be  to  prevent  the  city  from  compromising  or 
re-funding  any  of  its  remaining  bonded  indebtedness  at  a  rate 
exceeding  sixty  cents  on  the  dollar,  notwithstanding  the  fact 


I 
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that  chapter  fiO  of  the  laws  of  1879,  which  was  then  in  force, 
provides  that  any  city  may  compromise  and  re-fand  any  of 
its  indebtedness  at  an  amount  greater  or  less  than  sixty  cents 
on  the  dollar,  and  in  an  amount  up  to  the  actual  amount  of 
the  indebtedness.  If  this  contract  is  valid,  then  its  tendency 
would  be  to  virtually  repeal  the  foregoing  statute,  so  far  as 
the  city  of  Atchison  is  concerned:  See  also  section  86  of  the 
second-class-city  act,  as  amended  by  section  1,  chapter  67, 
laws  of  1873.  Also,  the  tendency  of  the  contract  would  be  to 
prevent  the  city  of  Atchison  from  levying  a  tax  to  pay  any 
amount  due  on  its  outstanding  bonded  indebtedness  in  excess 
of  sixty  per  cent  thereof.  This  is  also  in  contravention  of 
law,  and  against  public  policy;  for  every  holder  of  every  one 
of  the  city's  bonds  had  the  unimpeachable  right  to  require 
that  the  city  should  levy  an  amount  of  tax  sufficient  to  pay 
the  entire  amount  of  his  bond,  and  no  bond-holder  was  re- 
quired, by  any  law,  to  compromise  with  reference  to  his  bond 
or  bonds,  or  to  take  anything  less  for  his  bond  or  bonds  than 
the  full  face  value  thereof,  with  all  the  interest  thereon.  It 
was  always  purely  discretionary  with  every  bond-holder  as  to 
whether  he  would  accept  any  proffered  compromise  or  not,  or 
any  proffered  privilege  of  re-funding  his  bond  or  bonds  or  not, 
or  whether  he  would  require  payment  thereof  according  to  the 
very  terms  thereof.  And  it  will  be  presumed  that  the  bond- 
holders would  always  consult  their  own  best  interests  in  all 
transactions  of  this  kind. 

But  it  is  claimed  that  if  the  contract  and  bonds  would  be 
void  under  chapter  89  of  the  laws  of  1877,  still  that  they  are 
valid  under  chapter  60  of  the  laws  of  1879.  To  this  it  may 
be  answered  that  they  were  not  made  or  issued  under  that  act, 
but  were  made  and  issued  under  the  act  of  1877,  but  in  viola- 
tion of  some  of  the  provisions  of  both  acts.  There  are  many 
differences  existing  between  the  two  acts.  The  act  of  1877 
provides  for  re-funding  bonds  by  issuing  others  in  their  place 
at  a  rate  not  to  exceed  sixty  cents  on  the  dollar,  due  in 
twenty  years,  and  drawing  interest  at  the  rate  of  seven  per 
cent  per  annum.  The  act  of  1879  provides  for  compromising 
and  re-funding  any  kind  of  indebtedness  by  issuing  re-funding 
bonds  at  any  rate  not  exceeding  the  actual  amount  of  the  in- 
debtedness, due  at  any  time  agreed  upon,  not  exceeding  thirty 
years,  and  drawing  interest  at  any  rate  not  to  exceed  six  per 
cent  per  annum;  and  the  re-funding  bonds  must  contain  a 
recital  that  they  were  issued  under  the  act  of  1879;  and  when 
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they  are  iflBned,  the  transactioQ  is  closed;  and  if  they  are 
issued  at  a  rate  ndt  exceeding  sixty-five  per  cent  of  the  in- 
debtedness, the  city,  in  that  case,  shall  never  increase  its 
indedtedness  beyond  the  amount  of  the  re-ftinding  bonds  nntil 
they  are  paid  or  liquidated,  and  any  indebtedness  created  over 
and  above  the  '^  amount  of  the  re-funding  bonds  shall  be  abso- 
lutely null  and  void."  It  will  be  seen  that  there  are  many  ad- 
vantages and  many  disadvantages  in  re-funding  under  one  act 
or  imder  the  other,  and  a  great  room  for  choice.  Brown  and 
Bier,  however,  chose  to  re-fund  under  the  act  of  1877,  and  in 
doing  so  they  failed  in  several  particulars  to  comply  with  the 
provisions  of  the  act  of  1879.  They  took  re-funding  bonds 
drawing  interest  at  the  rate  of  seven  per  cent  per  annum, 
when  the  act  of  1879  says  the  interest  shall  not  exceed  six  per 
cent  per  annum.  The  act  of  1879  provides  that  the  bonds 
"  shall  contain  a  recital  that  they  are  issued  under  this  act." 
The  bonds  in  the  present  case  contain  a  recital  that  they  were 
issued  under  the  act  of  1877.  The  act  of  1879  contemplates 
that  when  the  bonds  are  issued  the  transaction  shall  be 
closed,  and  that  the  city  shall  not  further  increase  its  indebt- 
edness where  the  original  indebtedness  was  re-funded  at  sixty- 
five  per  cent  or  less;  but  the  transaction  in  this  case  was  upon 
the  theory  that  the  transaction  was  not  closed  when  the  bonds 
were  issued,  and  that  the  city  should  still  further  increase  its 
indebtedness  by  delivering,  upon  certain  contingencies,  ten 
thousand  dollars  more  in  bonds  to  the  original  holders  of  the 
indebtedness.  Under  section  6  of  this  act  of  1879,  any  such 
increase  is  void. 

But  it  is  urged  by  the  plaintiff's  in  error  that  even  if  the 
contract  and  the  bonds  in  controversy  would  be  void  under 
the  aforesaid  statutes  of  1877  and  1879,  still  that  they  are 
valid  under  section  86  of  the  act  relating  to  cities  of  the  sec- 
ond class  as  amended  in  1878:  Laws  of  1873,  c.  67,  sec.  1. 
We  think  this  is  also  a  mistake.  That  section  provides, 
among  other  things,  as  follows:  '^The  [city]  council  may  ap- 
propriate money,  and  provide  for  the  payment  of  the  debts 
and  expenses  of  the  city,  and,  when  necessary,  may  provide 
for  issuing  bonds  for  the  purpose  of  funding  any  and  all  in- 
debtedness now  existing  or  hereafter  created,"  etc. 

The  city  council  of  Atchison,  however,  never  took  any  ac- 
tion under  this  section.  It  never  even  attempted  to  '^  provide 
for  issuing  bonds  "  under  this  section.  But  it  expressly  pro- 
vided, by  an  ordinance  passed  April  17, 1878,  for  re-fimding 
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bonds  under  chapter  89  of  the  laws  of  1877,  and  under  no 
other  acty  and  the  entire  transaction  in  th0  present  ease  was 
had  under  that  ordinance  and  under  the  act  of  1877,  and  un- 
der no  other  act  or  ordinance  relating  to  the  funding  or  re- 
funding of  indebtedness.  We  think  the  aforesaid  contract, 
and  the  ten  thousand  dollars  in  bonds  issued  thereunder,  and 
deposited  with  William  Hetherington  A  Co.,  are  void  under 
section  86  of  the  second-class-city  act,  as  well  as  under  the 
other  acts  of  the  legislature. 

But  it  is  further  claimed  that  even  if  the  said  contract  is 
void  under  the  statutes,  and  even  if  the  bonds  for  ten  thousand 
dollars  issued  under  it  and  deposited  with  William  Hethering- 
ton &  Co.  are  void,  still  that,  in  this  action,  and  upon  general 
principles  of  law  and  equity,  Brown  and  Bier  are  not  utterly 
destitute  of  all  right  to  relief.  It  is  claimed  that,  under  the 
circumstances  of  this  case,  and  upon  general  principles  of  law 
and  equity,  Brown  and  Bier  are  entitled  to  full  and  complete 
relief  under  their  contract  It  is  urged  that  as  this  is  an  ac* 
tion  in  the  nature  of  a  suit  in  equity;  as  the  entire  transaction 
between  Brown  and  Bier  and  the  officers  of  the  city  of  Atchi« 
son  was  in  good  faith,  and  found  to  be  in  good  faith  by  th^ 
court  below;  as  Brown  and  Bier  parted  with  and  delivered  to 
the  city  of  Atchison  good  and  valid  bonds  of  the  city,  amount- 
ing in  the  aggregate,  principal  and  interest,  to  $49,943.95,  and 
received  in  return  therefor,  in  bonds  and  money,  only  $29,966.37, 
thereby  delivering  to  the  city  of  Atchison  $19,977.58  more  than 
they  received  in  return  from  the  city,  and  all  this  upon  the 
honest  belief  and  the  faith  thereof  that  the  aforesaid  contract 
was  valid  and  would  be  scrupulously  kept  and  fulfilled  by  the 
city,  and  that  they,  Brown  and  Bier,  would  be  treated  as  favor- 
ably as  the  most  favored  person  or  persons  who  might  after- 
ward return  to  the  city  city  bonds  for  re-fiinding;  as  the 
contract  has  been  wholly  fulfilled  and  executed  on  the  part  of 
Brown  and  Bier;  as  there  is  nothing  unjust  or  immoral  in  the 
contract;  and  as  the  city  has  received  from  Brown  and  Bier 
$19,977.68  in  good  and  valid  bonds,  for  which  it  has  paid  no 
equivalent, — the  city  is  now  bound  to  fulfill  its  contract,  or  at 
least,  before  it  can  obtain  equitable  relief  by  having  the  bonds 
in  controversy  delivered  up  to  it  to  be  canceled  and  held  for 
naught,  it  must  do  full  and  complete  equity  in  the  premises  as 
toward  Brown  and  Bier.  It  is  claimed  that  before  the  city  of 
Atchison  can  have  the  bonds  in  controversy  set  aside  or  can- 
celed, it  must  either  place  Brown  and  Bier  in  the  same  situa^ 
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tion  and  condition  occupied  and  sustained  by  them  before  tbo 
aforesaid  transaction  was  bad  at  all,  by  returning  to  tbem  their 
original  bonds  in  the  same  condition  in  which  they  were  when 
Brown  and  Bier  delivered  them  to  the  city,  or  that  the  city 
must  otherwise  do  equity  by  placing  Brown  and  Bier  in  as 
faYorable  a  situation  as  they  expected  to  be  placed  in  by  vir^ 
tue  of  the  provisions  and  conditions  of  the  aforesaid  contract. 
After  the  aforesaid  contract  was  made,  and  within  less  than 
five  years  thereafter,  the  dty  of  Atchison  compromised  and 
re-fimded  about  one  hundred  and  fifty  thousand  dollars  of  its 
bonded  indebtedness  which  had  existed  and  was  outstanding 
prior  to  the  time  when  said  contract  was  executed,  by  issuing 
new  and  re-funding  bonds  for  the  fall  face  value  of  the  old 
bonds  which  it  re-fiiuded,  the  new  bonds  to  be  due  and  payable 
in  thirty  years,  and  to  draw  interest  payable  semi-annually  at 
the  rate  of  four  per  cent  per  annum.    These  new  bonds  and 
the  issuing  thereof  were  legal  and  valid  at  the  time  of  the 
issuing  thereof,  and  such  bonds  might  have  been  legally  issued 
at  any  time  firom  the  time  when  the  aforesaid  contract  was 
executed  up  to  the  time  when  they  were  in  fact  issued,  and 
that  kind  of  bonds,  that  is,  four-per-cent  re-fimding  bonds 
running  thirty  years  for  the  full  amount  of  the  old  indebted- 
ness,  might  legally  have  been  issued  to  Brown  and  Bier  at  the 
time  when  said  contract  was  executed,  instead  of  the  seven- 
per-cent  re-ftinding  bonds  running  twenty  years  for  sixty  per 
cent  of  the  old  indebtedness,  which  were  actually  issued  to 
them.    Now,  it  would  seem  that  in  equity,  and  within  the  scope 
and  spirit  of  the  aforesaid  contract.  Brown  and  Bier  ought  to 
be  placed  in  as  favorable  a  situation  or  condition  as  those 
whose  bonds  were  afterward  legally  re-funded  at  their  full 
tsLce  value,  by  the  issuance  of  other  bonds  running  thirty  years, 
and  drawing  interest  at  the  rate  of  four  per  cent  -pen  annum; 
and  this  should  be  the  judgment  of  the  court,  if  the  rules  of 
law  and  equity  in  cases  of  this  kind  will  permit.    No  au- 
thorities precisely  in  point  can  be  found,  but  many  authorities 
lend  support  to  the  above  views.    In  the  case  of  Hiteheoeh  v. 
City  of  Oalv€iton^  96  U.  8.  841, 850, 851,  the  following  language 
is  used:  ''  In  the  view  which  we  shall  take  of  the  present  case, 
it  is,  perhaps,  not  necessary  to  inquire  whether  those  cases 
justify  the  court's  conclusion,  for  if  it  were  conceded  that  the 
city  had  no  lawful  authority  to  issue  the  bonds  described  in 
the  ordinance  and  mentioned  in  the  contract,  it  does  not  follow 
that  the  contract  was  wholly  ill^al  and  void,  or  that  the  plain- 
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tifb  ha  /e  no  rights  under  it.  Thej  are  not  soing  upon  the 
bonds,  and  it  is  not  neeeesarj  to  their  soocess  that  they  shotdd 
assert  the  yalidity  of  those  instruments.  It  is  enough  for  them 
that  the  city  council  have  power  to  enter  into  a  contract  for  the 
improvement  of  the  sidewalks;  that  such  a  contract  was  made 
with  them;  that  under  it  they  have  proceeded  to  furnish  ma- 
terials and  do  work,  as  well  as  to  assume  liabilities;  that  the 
city  has  received  and  now  enjoys  the  benefit  of  what  they 
have  done  and  furnished;  that  for  these  things  the  city  prom- 
ised to  pay;  and  that  after  having  received  the  benefit  of  the 
contract,  the  city  has  broken  it.  It  matters  not  that  the  promise 
to  pay  was  in  a  manner  not  authorized  by  law.  If  payments 
cannot  be  made  in  bonds  because  their  issue  is  vltra  vireSy  it 
would  be  sanctioning  rank  injustice  to  hold  that  payment  need 
not  be  made  at  all.  Such  is  not  the  law.  The  contract  be- 
tween the  parties  is  in  force,  so  far  as  it  is  lawful Hav- 
ing received  benefit  at  the  expense  of  the  other  contracting 
party,  it  cannot  object  that  it  was  not  empowered  U>  perform 
what  it  promised  in  return,  in  the  mode  in  which  it  promised 
to  perform." 

In  the  case  of  City  of  Parkentmrg  v.  Broumj  106  U.  S.  487, 
503,  the  following  language  is  used:  '^  But,  notwithstanding  the 
invalidity  of  the  bonds  and  of  the  trust,  the  O'Briens  had  a 
right  to  reclaim  the  property,  and  to  call  on  the  city  to  ac- 
count for  it.  The  enforcement  of  such  right  is  not  in  affirm- 
ance of  the  illegal  contract,  but  is  in  disaffirmance  of  it,  and 
seeks  to  prevent  the  city  from  retaining  the  benefit  which  it 
has  derived  from  the  unlawful  act:  2  Comyn  on  Contracts, 
109.  There  was  no  illegality  in  the  mere  putting  of  the  prop- 
erty by  the  O'Briens  in  the  hands  of  the  city.  To  deny  a 
remedy  to  reclaim  it  is  to  give  effect  to  the  iUegal  contract. 
The  illegality  of  that  contract  does  not  arise  from  any  moral 
turpitude.  The  property  was  transferred  under  a  contract 
which  was  merely  malum  prohibitumj  and  where  the  city  was 
the  principal  offender.  In  such  a  case  the  party  receiving 
may  be  made  to  refund  to  the  person  from  whom  it  has  re- 
ceived property  for  the  unauthorised  purpose  the  value  of  that 
which  it  has  actually  received." 

In  the  case  of  Chapman  v.  County  of  Douglas^  107  U.  S. 
848,  365,  where  the  county  of  Douglas,  Nebraska,  entered  into 
an  unauthorized  contract  for  the  purchase  of  a  i)Oor-farm,  and 
when  the  purchaser  or  his  assigns  attempted  to  enforce  the 
collection  of  the  notes  executed  in  payment  for  the  form,  the 
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ooaoiy  vesisted  payment  on  the  ground  that  the  contract  was 
unauthorized,  but  the  supreme  court  of  the  United  States  held 
the  county  liable,  and  in  the  opinion  of  the  court  used  the  fol- 
lowing luiguage:  '*  The  agreement,  as  we  have  assumed,  so 
far  as  it  relates  to  the  time  and  mode  of  payment,  is  void; 
but  the  contract  for  the  sale  itself  has  been  executed  on  the 
part  of  the  vendor  by  the  delivery  of  the  deed,  and  his  title 
at  law  has  actually  passed  to  the  county.  As  the  agreement 
between  the  parties  has  failed  by  reason  of  the  legal  disability 
of  the  county  to  perform  its  pi^  according  to  its  conditions, 
the  right  of  the  vendor  to  rescind  the  contract  and  to  a  res- 
titution of  his  title  would  seem  to  be  as  clear  as  it  would 
be  just^  unless  some  valid  reason  to  the  contrary  can  be 
shown." 

In  the  case  of  BaUroad  Co.  v.  Howard,  7  Wall  S92,  418,  the 
supreme  court  of  the  United  States  uses  the  following  lan- 
guage: '^  Corporations  as  much  as  individuals  are  bound  to 
good  fiedth  and  fisdr  dealing,  and  the  rule  is  well  settied  that 
they  cannot^  by  their  acts,  representations,  or  silence,  involve 
others  in  onerous  engagements,  and  then  turn  around  and  dis- 
avow thdr  acts,  and  defeat  the  just  expectations  which  their 
own  conduct  has  superinduced." 

In  the  case  of  Towwhip  of  Pins  Orove  v.  Tdlcoti^  19  Wall. 
666,  678,  and  in  the  case  of  NaUonal  Bank  v.  Matthews^  98 
U.  S.  621,  629,  the  supreme  court  of  the  United  States  approv- 
ingly refers  to  the  following  language  used  by  Mr.  Sedgwick 
in  his  work  on  statutory  and  constitutional  law:  ^'  It  must  be 
further  borne  in  mind  that  the  invalidity  of  contracts  made 
in  violation  of  statutes  is  subject  to  the  equitable  exception 
that,  although  a  corporation  in  making  a  contract  acts  in  dis- 
agreement with  its  charter,  where  it  is  a  simple  question  of 
capacity  or  authority  to  contract^  arising  either  on  a  question 
of  regularity  of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement 
cannot  be  permitted,  in  an  action  founded  on  it,  to  question 
its  validity.  It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  the  defendant  to  repudiate  a  contract  the 
firuits  of  which  he  retains.  And  the  principle  of  this  excep- 
tion has  been  extended  to  other  cases.  So  a  person  who  has 
borrowed  money  of  a  savings  institution  upon  his  promissory 
note,  secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an 
injunction  to  prevent  the  prosecution  of  the  note  upon  the 
ground  that  the  savings  bank  was  prohibited  by  its  charter 
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from  maloDg  loans  of  that  deecriptioii'':  Sedgwick's  Statutory 
and  Constitutional  Law,  2d  ed.,  73. 

In  the  case  of  Argenti  v.  CUy  of  San  FraneUeo^  16  Cal.  265, 
282,  283,  the  following  language  is  used:  '*If  the  city  obtain 
the  money  of  another  by  mistake,  or  without  authority  of  law, 
it  is  her  duty  to  refund  it,  not  from  any  contract  entered 
into  by  her  on  the  subject,  but  from  the  general  obligation  to 
do  justice,  which  binds  all  persons,  whether  natural  or  artificial. 
If  the  city  obtain  other  property  which  does  not  belong  to  her, 
it  is  her  duty  to  restore  it;  or  if  used  by  her,  to  render  an 
equivalent  to  the  true  owner,  from  the  like  general  obligation. 
In  these  cases  she  does  not  in  fact  make  any  promise  on  the 
subject,  but  the  law,  which  always  intends  justice,  implies  one; 
and  her  liability  thus  arising  is  said  to  be  a  liability  upon  an 
implied  contract,  and  it  is  no  answer  to  a  claim  resting  upon 
a  contract  of  this  nature  to  say  that  no  ordinance  has  been 
passed  on  the  subject,  or  that  the  liability  of  the  city  is  void 
when  it  exceeds  the  limitation  of  fifty  thousand  dollars  pre- 
scribed by  the  charter.  The  obligation  resting  upon  her  is 
imposed  by  the  general  law,  and  is  independent  of  any  ordi- 
nance and  the  restraining  clauses  of  the  charter.  It  would  be 
indeed  a  reproach  to  the  law  if  the  city  could  retain  another's 
property  because  of  the  want  of  an  ordinance,  or  withhold 
another's  money  because  of  her  own  excessive  indebtedness." 

In  the  case  of  Pimental  v.  City  of  San  Francisco,  21  Cal.  361, 
361,  362,  the  following  language  is  used:  ''The  city  is  not 
exempted  from  the  common  obligation  to  do  justice  which 
binds  individuals.  Such  obligation  rests  upon  all  persons, 
whether  natural  or  artificial.  If  the  city  obtain  the  money 
of  another  by  mistake,  or  without  authority  of  law,  it  is 
her  duty  to  refund  it  from  this  general  obligation.  If  she 
obtain  other  property  which  does  not  belong  to  her,  it  is  her 
duty  to  restore  it,  or  if  used,  to  render  an  equivalent  therefor 
from  the  like  obligation:  Argenti  v.  City  of  San  Franciseoy  16  Cal. 
282.  The  legal  liability  springs  from  the  moral  duty  to  make 
restitution.  And  we  do  not  appreciate  the  morality  which  de- 
nies in  such  cases  any  rights  to  the  individual  whose  money 
or  other  property  has  been  thus  appropriated.  The  law  coun- 
tenances no  such  wretched  ethics;  its  command  always  is  to 
do  justice." 

In  the  case  of  Paul  v.  City  of  Kenosha,  22  Wis.  266^  272 
94  Am.  Dec.  698,  where  the  plaintiff  had  purchased  certain 
bonds  of  the  city  which  were  void  for  want  of  power  to  issue 
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tiiem,  it  was  held  that  he  was  entitled  to  recover  the  amount 
paid,  and  the  following,  among  other  language,  was  used  by  the 
court:  "  The  city  has  had  that  amount  of  money  and  legal 
scrip  for  its  city  bonds,  which  turn  out  to  be  of  no  value 
whatever.  It  seems  to  fall  under  the  general  rule  of  law,  that 
where  a  party  sells  an  obligation  which  turns  out  to  be  value- 
less, and  not  of  such  a  character  as  he  represents  it  to  be,  he 
is  liable  to  the  vendee  as  upon  a  failure  of  consideration.  The 
city  bonds,  it  appears,  were  void  when  the  agents  of  the  city 
sold  them  to  the  plaintiff.  Is  it  just  and  equitable  that  the 
city  retain  the  money  which  it  has  received  for  its  own  worth- 
less bonds?" 

In  the  case  of  Whitney  Arms  Co.  v.  Barlow^  63  N.  Y.  63,  70, 
20  Am.  Rep.  604,  it  is  held  as  follows:  ''The  plea  of  ultra  vtres, 
as  a  general  rule,  will  not  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  will  not  advance  justice,  but,  on 

the  contrary,  will  accomplish  a  legal  wrong It  is  now 

very  well  settled  that  a  corporation  cannot  avail  itself  of  the 
defense  of  fdtra  vires  when  the  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  full  benefit  of  the  performance  and  of  the  contract. 
If  an  action  cannot  be  brought  directly  upon  the  agreement, 
either  equity  will  grant  relief  or  an  action  in  some  other  form 
will  prevail.  The  same  rule  holds  e  converso.  If  the  other 
party  has  had  the  benefit  of  a  contract  fully  performed  by  the 
corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the 
corporation." 

In  the  case  of  Memphis  etc.  R.  R,  Co,  v.  Dow^  19  Fed.  Bep. 
888,  898,  the  court  says:  ''  The  decided  weight  of  modem  au- 
thority favors  the  conclusion  that  neither  party  to  a  trans- 
action vlira  vires  will  be  permitted  to  allege  its  invalidity 
while  retaining  its  fruits." 

In  the  case  of  Hays  v.  Qalion  0.  L.  &  Coal  Co.y  29  Ohio  St. 
330, 340,  the  following  language  is  used:  ''  The  rule  seems  well 
established  that  where  a  contract  has  been  executed  and  fully 
performed  on  the  part  either  of  the  corporation  or  of  the  other 
contracting  party,  neither  will  be  permitted  to  insist  that  the 
contract  and  such  performance  by  one  party  were  not  within  the 
oorporate  power  of  the  company."  Also  see  the  case  of  fliamii- 
ion  etc.  Hydraulic  Co.  v.  Cincinnati  etc.  R.  R.  Co.j  29  Id.  341. 

In  the  case  of  Thompson  v.  Lambertj  44  Iowa,  239,  248, 
the  court  says:  ''As  we  understand,  the  rule  uUra  vires  pre- 
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in  fiill  force  only  where  the  eootraote  of  oorporatioiui 
of  this  character  remain  wholly  execntarj.  .  •  •  .  This  rale 
prevails  even  as  to  public  or  miinicipal  corporationB  in  analo- 
gous cases." 

Mr.  Morawets,  m  his  work  on  priyate  corporationSi  states 
the  rule  as  follows: — 

'^ After  a  contract  entered  into  by  a  corporation  has  been 
performed  by  either  of  the  contracting  parties,  the  fact  that 
the  making  of  the  contract  involved  an  unauthorized  exercise 
of  corporate  power  on  the  part  of  the  company  will  not  consti- 
tute a  defense  to  an  action  brouj^t  by  the  party  having  per- 
formed the  contract  to  recover  compensation  for  a  breach  of 
the  contract  by  the  other  party":  Morawets  on  CSorporationS| 
heading  to  sec.  689. 

'^The  general  rule  is,  that  if  an  agreement  is  legally  void 
and  unenforceable  by  reason  of  some  statutory  or  common- 
law  prohibition,  either  party  to  the  agreement  who  has  re- 
ceived anything  from  the  other  party,  and  has  fEuled  to 
perform  the  agreement  on  his  part,  mu»b  account  to  the  latter 
for  what  has  been  so  received.  Undor  these  circumstances, 
the  courts  will  grant  relief  irrespective  of  the  invalid  agree- 
ment, unless  it  involves  some  positive  iBunorality,  or  there 
are  other  reasons  of  public  policy  why  the  courts  dsould  re- 
fuse to  grant  any  relief  in  the  oase":  Moraweti  on  Oorpora- 
tions,  sec.  721. 

Mr.  Kerr,  in  his  work  on  fraud  and  mistake,  page  398,  uses 
the  following  language:  ''  If  a  man,  through  misapprehensicm 
or  mistake  of  the  law,  parts  with  or  gives  up  a  private  right  of 
property,  or  assumes  obligations  upon  grounds  upon  which  he 
would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if^  under  the  general  circumstances 
of  the  case,  it  is  satisfied  that  the  party  benefited  by  the  mis- 
take cannot,  in  conscience,  retain  the  benefit  or  advantage  so 
acquired."  See  also  2  Dillon  on  Municipal  Corporations,  8d 
ed.,  sees.  938,  959,  et  seq.  See  also  the  following  cases:  Mar 
duska  V.  ThomoH,  6  Kan.  153;  Bradley  v.  Ballard,  55  111.  413; 
8  Am.  Rep.  656;  Parish  v.  Whuler,  22  N.  Y.  494;  NorthwesUm 
Union  Packet  Co.  v.  Shaw,  37  Wis.  655,  661;  19  Am.  Rep.  781; 
MarviUe  v.  American  Trad  See.,  123  Mass.  129,  137;  25  Am. 
Rep.  40;  Clark  v.  Saline  County,  9  Neb.  516,  523;  Town  of 
Searcy  v.  Yamell,  14  Am.  A  Bug.  Corp.  Cas.  623;  State  Board 
of  Agriculture  v.  Cititent?  Street  Bailway  Co^  47  Ind.  407;  17 
Am.  Rep.  702. 
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Other  authoritias  of  a  similar  character  might  he  cited,  hut 
we  think  the  foregoing  are  sufficient.  From  the  authorities 
we  think  the  following  principle  may  be  educed:  Where  a  con- 
tract is  entered  into  in  good  faith  between  a  corporation,  public 
or  private,  and  an  individual  person,  and  the  contract  is  void 
in  whole  or  in  part  because  of  a  want  of  power  on  the  part  of 
the  corporation  to  make  it,  or  to  enter  into  it  in  the  manner  in 
which  the  corporation  enters  into  it,  but  the  contract  is  not  im- 
moral, inequitable,  or  unjust,  and  the  contract  is  performed  in 
whole  or  in  part  by  and  on  the  part  of  one  of  the  parties,  and 
the  other  party  receives  benefits  by  reason  of  such  performance 
over  and  above  any  equivalent  rendered  in  return,  and  these 
benefits  are  such  as  one  party  may  lawfully  render  and  the 
other  party  lawfully  receive,  the  party  receiving  such  benefits 
will  be  required  to  do  equity  toward  the  other  party,  by  either 
rescinding  the  contract  and  placing  the  other  party  in  statu 
quo  J  or  by  accounting  to  the  other  party  for  all  benefits  re- 
ceived for  which  no  equivalent  has  been  rendered  in  return; 
and  all  this  should  be  done  as  nearly  in  accordance  with  the 
terms  of  the  contract  as  the  law  and  equity  will  permit.  It 
must  be  remembered  that,  in  this  case,  the  city  had  the  power 
to  re-fund  its  outstanding  bonded  indebtedness  in  three  ways: 
1.  By  issuing,  as  it  did  to  Brown  and  Bier,  new  seven-per-oent 
bonds,  running  twenty  years,  for  an  amount  not  exceeding 
sixty  per  cent  of  the  old  bonded  indebtedness;  2.  By  issuing 
new  bonds,  drawing  interest  not  to  exceed  six  per  cent  per 
annum,  running  not  to  exceed  thirty  years,  and  for  an  amount 
not  exceeding  the  face  value  of  the  old  bonded  indebtedness; 
8.  By  issuing  new  bonds,  drawing  interest  not  to  exceed  ten 
per  cent  per  annum,  running  not  less  than  ten  nor  more  than 
twenty  years,  and  for  the  full  face  value  of  the  old  indebted- 
ness. 

Hence  it  will  be  seen  that  the  city  had  the  power  to  re-fund 
bonds  on  better  terms  than  those  terms  on  which  it  re-funded 
Brown  and  Bier's  bonds,  and  hence  in  this  sense  the  contract 
entered  into  between  the  city  and  'Brown  and  Bier  was  not 
illegal  nor  against  public  policy.  Under  section  36  of  the 
second-class-city  act.  Brown  and  Bier  might  lawfully  have 
had  their  bonds  re-funded  at  their  full  face  value,  and  draw- 
ing interest  at  the  rate  of  ten  per  cent  per  annum,  if  the  city 
had  chosen  to  so  re-fdnd  them.  But  the  city  did  not  so 
choose.  It,  through  its  council,  never  even  gave  its  officers 
authority  to  so  re-fund  them  or  to  so  re-fund    any  other 
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bonds.  Now,  while  fhe  aforesaid  contract  and  the  bonds 
issued  under  it  and  deposited  with  William  Hetherington  & 
Co.  are  void,  yet,  as  the  city  has  received  a  benefit  under 
such  contract,  and  a  benefit  which  it  could  legally  receive, 
and  a  benefit  which  it  would  not  have  received  except  for 
such  contract,  and  a  benefit  for  which  it  has  rendered  no 
equivalent,  we  think  it  should  be  required  to  account  to  Brown 
and  Bier  for  the  same;  and  probably  the  only  relief  which 
Brown  and  Bier  now  obtain  under  the  circumstances  of  this 
case  is  a  judgment  for  the  difference  in  value  between  the  re- 
funding bonds  which  were  actually  issued  to  and  received  by 
them,  and  an  amount  of  four^per-cent  bonds,  running  thirty 
years,  equal  to  the  full  face  value  of  the  bonds  which  they  sur- 
rendered to  the  city  to  be  re-funded.  And  in  such  a  case,  the 
bonds  deposited  with  William  Hetherington  &  Co.  should  be 
returned  to  the  city  to  be  canceled. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial 


MuMiOEPAL  Bonds  Issund  in  Bxciss  of  the  nnmber  and  amoimt  aathoriaed 
by  law  are  void:  StOro  ▼.  PetU,  74  OO.  832;  6  Am.  St  Rep.  442;  and  aee  D$ 
Vo8§  ▼.  Ridimond,  18  Oratt  838^  98  Am.  Deo.  664»  ^riien  the  aabjeot  of  de- 
fenses to  actions  upon  mimidpal  bonds  is  folly  disenased;  BimU  ▼.  OUif  qf 
Kdnhaiee,  64  HL  249;  16  Am.  Bep.  664;  McPhermm  v.  Fotter,  48  Iow%  48; 
82  Am.  Bep.  216. 

Ths  Furohabkb  vbom  a  Oitt  or  Bohds  Wmcn  abb  Void  for  want  ol 
power  to  issue  them,  may  recover  the  amonnt  paid  as  for  a  failure  ol  eonsid* 
•ration:  PamlY.  Kenoika,  22  Wis.  266;  94  Am.  Deo.  606;  aadaee 2>e  Fomt. 
BkAmond,  ISGiatt  888;  98  Am.  Deo.  664^  note. 
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[89  XiliaAS,  86.1 

Ohb  bob  wbobb  Bbnbfit  OortbajOt  18  Madb  with  Ahothbb  mat  Main* 
TAUT  AonoH  thbbbon  in  his  own  name  a^;ainst  the  promisor. 

AonDB  BOB  BbBAGH  OB  CoVTRAOr  BOB  NXGLIGBNT    FaILUBB  TO  TbANSMTT 
ABD  DbUTBB  MbSSAGB  MAT  BB  MaIMTAINBD  AQAINBT  TbLBQBAFH  CoM- 

FABT  by  one  to  whom  the  message  is  sent^  and  the  aotoal  damages  sus- 
tainedy  including  the  money  paid  for  the  transmission  of  the  message, 
reooTored,  where,  although  the  sender  had  no  aaihority  to  send  the  mes- 
sage, it  was  for  the  benefit  of  the  plainti£^  and  the  plaintiff  retomed 
the  money  paid  for  the  transmission,  and  fully  ratified  the  transaction. 

BXBMPLABT  DaMAOBS  MAT  BB  BbOOVBBED    AGAINST    TbLBOBAFH  Ck)MPANT 

for  failore  to  transmit  and  deliver  message,  where  there  is  snch  gross 
negligence  on  the  part  of  the  agents  of  the  company  as  to  indicate  wan- 
tonness or  a  malicioos  purpose  in  failing  to  transmit  and  deliver  the 
message. 
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Dahiobs  iob  Meittal  Snvmmfo  vok  Injuioes  Cavbxd  Flaxntivf  bt 

NiOLIOIHOB  or  DSFEVSAMT  MAT  BE  RbOOTBBBZS  wheitt  mental  B1lfi8^ 

lag  is  an  element  of  phyaical  pain,  or  ia  the  natonl  and  proximate  reanll 
of  the  phjrsieal  injury. 
IUmaqes  iob  Mental  Ahouisb  or  SuvrERXNG  OcnAsioNEB  bt  Failube  or 
Telbobaph  Compant  to  TBANsiirr  and  Dblztbb  Messaob  Announgzno 
Dbath  of  the  plaintiff's  brother,  and  the  oonaeqnent  delay  in  the  an- 
noonoementp  whereby  the  plaintiff  oonld  not  attend  the  foneral,  cannot 
boreoovered. 

Action  for  damages.    The  facts  are  stated  in  the  q^dnion. 
Jetmore  and  Son^  for  the  plaintiff  in  error. 
/.  B.  Johnson^  for  the  defendant  in  error. 

HoBTON,  C.  J.  This  was  an  action  brought  by  George  West 
against  the  Western  Union  Telegraph  Company  to  recover 
ten  thousand  dollars  damages,  occasioned,  as  claimed  in  the 
petition,  by  the  gross  and  malicious  negligence  of  the  company 
to  transmit  and  deliver  the  following  telegraphic  message:— 

''NoBTH  Topbka,  Kansas,  September  14,  1885. 
^  To  Gbobob  West,  Delphos,  Kansas,  care  Post-office. 
**  Uncle  Sam  died  last  night;  funeral  Wednesday. 

"John  Q.  West." 

Upon  the  trial,  after  the  plaintiff  had  closed  his  evidence, 
the  telegraph  company  interposed,  and  filed  a  demurrer 
thereto,  upon  the  ground  that  no  cause  of  action  was  proved. 
The  court  sustained  the  demurrer.  The  plaintiff  excepted, 
and  brings  the  case  here  for  review. 

The  testimony  introduced  tended  to  show  that  the  foregoing 
written  message  was  handed  by  John  West,  the  son  of  George 
West,  to  the  agent  of  the  telegraph  company,  at  its  office  at 
North  Topeka,  on  the  afternoon  of  its  date,  with  directions  "  to 
forward  it  immediately";  that  the  message  was  ordered  by 
John  West  to  be  sent  for  the  benefit  of  his  fother;  that  he 
paid  the  agent  forty  cents  for  sending  the  message;  that  sub- 
sequently his  fother  repaid  to  him  the  money;  that  Delphos 
is  about  one  hundred  miles  west  of  North  Topeka;  that  at 
the  date  of  the  message,  and  subsequently,  it  was  operating  a 
telegraph  line  for  hire  between  the  towns  of  North  Topeka 
and  Delphos,  with  an  office  in  each  town;  that  George  West 
has  resided  in  Kinmundia,  Illinois,  since  1859;  that  in  Sep- 
tember, 1885,  he  was  visiting  in  Kansas,  and  at  the  date  of 
the  message,  and  for  several  days  thereafter,  was  with  friends 
in  the  neighborhood  of  Delphos;  that  Samuel  C.  West  was 
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his  oldest  brother,  and  after  his  death  that  he  had  no  other 
brother  living;  that  Samuel  lived  at  Philadelphia,  Pennsyl- 
vania, and  at  the  time  of  his  death  was  seventy^eight  years  of 
age;  that  George  West  was  seventy-three  years  of  age;  that  he 
was  expecting  to  hear  of  the  death  of  his  brother,  on  acooant 
of  his  ill  health,  and  waa  anxioas  to  attend  his  funeral,  if 
notified  in  time;  that  while  ih  Kansas  he  had  so  fixed  his 
matters  as  to  start  at  a  moment's  warning  to  attend  the 
funeral;  that  on  September  14,  1885,  he  inquired  at  the  post- 
office  at  Delphos  for  his  mail,  but  did  not  receive  the  telegram; 
that  he  inquired  frequently  afterward,  and  sent  others  to  in- 
quire for  his  mail,  but  never  received  the  telegram;  that  sub- 
sequenUy  he  learned  by  a  letter  from  his  son  John  of  the 
death  of  his  brother  Samuel,  but  the  information  came  too 
late  f(Mr  him  to  attend  the  funeral;  that  if  he  had  received  the 
telegram  within  a  reasonable  time  after  it  had  bemi  sent,  he 
could  have  attended  the  same;  that  his  son  John  informed 
the  agent  at  the  <^ce  of  the  telegraph  company  in  North 
Topeka  that  the  message  had  never  been  delivered;  that 
Oeorge  West  also  inquired  at  the  office  of  the  telegraph  com- 
pany at  Delphos  on  the  morning  of  the  18th  of  S^traiber  for 
the  telegram;  that  the  agent  said  that  none  had  been  received 
for  him;  that  he  then  told  the  agent  "he  would  investigate 
the  matter,"  and  he  replied  "  he  had  received  none,  and  that 
none  could  have  been  received  without  his  knowing  it ";  that 
both  George  West  and  John  West  were  informed  by  the  agent 
at  North  Topeka  that  the  message  had  been  sent  over  the  wire 
at  its  date  to  Delphos;  that  the  telegram  was  never  delivered 
to  the  post-office  at  Delphos,  or  to  George  West^  by  the  agent 
of  the  telegraph  company,  or  any  one  else. 

Upon  what  grounds  the  trial  court  sustained  the  demurrer 
to  the  evidence  is  not  clearly  disclosed.  In  our  opinion,  the 
demurrer  should  have  beea  overruled,  as  there  was  ample  evi- 
dence introduced  for  the  case  to  go  to  the  jury.  The  message 
was  written  and  delivered  at  the  office  in  North  Topeka,  and 
paid  for  by  John  West,  the  son  of  the  plaintiff,  for  the  benefit 
of  the  latter.  Subsequentiy,  George  West  returned  to  his  eon 
the  money  paid  by  him  to  the  telegraph  company,  and  ratified 
and  approved  his  son's  acts  in  the  transaction,  in  all  respects 
as  if  the  message  originally  had  been  written  and  sent  under 
bis  direction.  In  Burton  v.  LarKUf  86  Kan.  24C,  69  Am.  Rep. 
641,  it  was  held  that ''  a  person  for  whose  benefit  a  promise  to 
another,  upon  a  sufficient  consideration,  is  made  may  main- 
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taiD  an  action  on  the  contract  in  his  own  name  against  the 
promisor."  In  Dresser  v.  Woody  16  Kan.  844,  it  was  held  "that 
where  an  action  is  commenced  hj  an  attorney  at  law,  without 
the  knowledge  or  consent  of  the  plaintiff,  the  plaintiff  may 
afterward  ratify  the  same,  and  thereafter  be  entitled  to  all  its 
benefits."  The  contract,  therefore,  made  by  the  son  with  the 
telegraph  company,  for  the  benefit  of  his  father,  which  was 
afterward  approved  and  ratified  by  the  father,  was  sufBcient  as 
the  basis  of  this  action.  The  plaintiff,  upon  the  evidence  in- 
troduced, was  entitled  to  recover  judgment  against  the  defend- 
ant for  his  actual  damages,  including  the  forty  cents  paid  for 
the  transmission  of  the  message:  Western  Union  Tel.  Co,  v. 
HotDeU,  88  Kan.  686;  Western  Union  Tel.  Co.  v.  CraU,  88  Id. 
679;  Logan  v.  Telegraph  Co.^  84  111.  468. 

Further  than  this,  if  upon  another  trial  it  shall  be  estab- 
lished that  there  was  such  gross  negligence  on  the  part  of  the 
agents  of  the  telegraph  company  as  to  indicate  wantonness  or 
a  malicious  purpose  in  failing  to  transmit  and  deliver  the 
message,  then  the  plaintiff  would  be  entitled  to  exemplary 
damages.  Such  damages  are  given  more  to  punish  the  wrong- 
doer than  to  recompense  the  party  injured:  Scott  and  Jama- 
gin  on  Telegrai^s,  sees.  417,  418;  SovAhem  Kansas  Ry  Co.  v. 
Riee^  38  Kan.  898,  and  cases  cited  therein.  In  Schippel  v. 
Norton,  88  Id.  667,  we  recently  held  where  no  actual  damage 
is  suffered,  no  exemplary  damages  can  be  recovered;  but  as 
actual  damages  are  shown  in  this  case,  that  decision  is  not 
applicable. 

It  seems,  however,  to  be  claimed  upon  the  part  of  the  plain- 
tiff that  he  is  entitled  to  recover  for  his  mental  anguish  or 
suffering  occasioned  by  the  delay  in  the  announcement  of  the 
death  of  his  brother.  Where  mental  suffsriHg  is  an  element 
of  i^sical  pain,  or  is  a  necessary  consequence  of  physical 
pain,  or  is  the  natural  and  proximate  result  of  the  physical  in- 
jury, then  damages  for  mental  suffering  may  be  recovered, 
where  the  injury  has  been  caused  by  the  negligence  ot  the 
defendant;  but  in  an  action  of  this  kind,  we  do  not  think  that 
damages  for  mental  anguish  or  suffering  can  be  allowed. 
"  Such  damages  can  only  enter  into  and  become  a  part  of  the 
recovery  where  the  mental  suffering  is  the  natural,  legitimate, 
and  proximate  consequence  of  the  physical  injury":  City  of 
Salina  v.  TVoeper,  27  Kan.  644.  The  general  rule  is,  ^that 
no  damages  can  be  recovered  for  a  shock  and  injury  to  the 
feelings  and  sensibilities,  or  for  mental  distress  and  anguish 
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oaxised  by  a  breach  of  the  contract,  except  a  marriage  con- 
tract": RussM  V.  WeaUm  Unim  Td.  Co.,  8  Dak.  315.  In  So 
Rdle  V.  WesUm  Union  Td.  Co.,  55  Tex.  808,  40  Am.  Rep.  805, 
it  was  decided  that  an  action  for  mental  suffering  alone  can 
be  maintained.  The  opinion  in  that  case,  however,  was  pre- 
pared by  a  member  of  the  commission  of  appeals  of  Texas. 
And  subsequently,  in  the  case  of  Oulf  etc.  Ry  Co.  v.  Levy,  59 
Tex.  563,  46  Am.  Rep.  278,  the  supreme  court  of  Texas  over- 
ruled that  decision:  See  also  Wood's  Mayne  on  Damages,  1st 
Am.  ed.,  74. 

We  also  add  that  the  trial  court  should  have  permitted  the 
plaintiff  to  show  the  arrangements  made  with  his  son  John 
to  forward  to  him  at  Delphos  all  telegrams  and  mail  matter 
that  came  addressed  to  him  at  Topeka. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  in  accordance  with 
the  views  herein  expressed. 

A  Pbomisb  Mads  bt  Okx  Pbrson  to  Another,  pob  thb  Bkkxftt  ov  a 
Third  Person  who  is  a  stranger  to  the  consideration,  will  not  rapport  an  ao- 
tion  by  the  latter:  Exchange  Bank  v.  Rice^  107  Mass.  37;  0  Am.  Rep.  1;  Rog» 
ert  V.  Union  Stone  Co,,  190  Mass.  681;  39  Am.  Rep.  478. 

Damages  Rboovbrablb  aoadyst  Tblboraph  Ck>MPANT  tor  failure  to  de- 
liver a  message:  Smith  r.  Western  Union  Tel  Co.,  83  Ky.  104;  4  Am.  St!  Rep. 
126,  and  note  134.  In  Indiana,  it  is  only  the  sender  of  a  dispatch  who  oocn* 
pies  that  privity  of  contract  with  the  telegraph  company  which  is  necessary 
to  the  maintenance  of  a  snit  for  the  statutory  penalty,  and  this  role  is  not 
changed  by  the  phrase,  "any  party  aggrieved,''  as  nsed  in  the  aot  of  1885; 
bat  as  to  special  damages,  a  different. role  prevails,  and  an  action  may  be 
maintained  therefor  by  the  person  to  whom  the  message  is  sent:  Hadley  v. 
Western  Union  Tel  Co,,  116  Ind.  191. 

Mental  Anoitish  as  Element  of  Damages.  — Whether  damages  for  an 
injury  to  the  mind  or  feelings  can  be  recovered  in  actions  for  the  breach  of  a 
contract,  or  for  the  cottimission  of  a  tort,  is  a  question  that  has  been  frequently 
discussed.  There  is  no  doubt  that  in  an  action  for  breach  of  promise  of  mar* 
riage  the  jury  may  take  into  consideration  "the  injury  to  the  plaintiff's 
feelings,  affections,  and  wounded  pride,  and  the  pain  and  mortification  re- 
sulting from  the  breach  of  oontract:  Note  to  Bumham  v.  Comweil,  63  Am. 
Dec.  646;  Toidn  v.  Shato,  46  Me.  331;  71  Am.  Dec  547;  Bird  ▼.  Thompson, 
Ma,  Nov.  1888.  But  for  the  breach  of  any  other  contract,  it  has  been 
denied  that  damages  for  the  mental  suffering  caused  thereby  can  be  recov- 
ered. Thus  in  an  action  against  a  common  carrier  of  passengers  to  recover 
damages  for  the  breach  of  a  contract  of  carrisge,  there  can  be  no  recovery  for 
annoyance  and  vexation  of  mind,  mental  distress,  and  sense  of  wrong:  WeUsk 
V.  CfUcago  etc,  R*y,  42  Wis.  23;  24  Am.  Rep.  376,  382.  This  latter  rule  hae 
been  applied  in  the  principal  case,  and  others,  in  actions  brought  against  tele- 
graph companies  by  persons  to  whom  telegrams  are  sent  announcing  the 
sickness  or  death  of  relatives,  to  recover  damages  for  a  negligent  failure  tf 
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tranBmit  or  deliver  the  same:  RusseU  y.  Western  Union  Tel  Ca.f  S  Dak.  316; 
Ouffetc  R*y  y.  Leoff,  00  Tex.  663;  46  Am.  Bep.  278;  althoagh  there  are  other 
oaeee  which  hold  that  injury  to  f eelingi  may  be  taken  into  oonaideration  in 
the  general  oompntation  of  damages:  Stuati  y.  WeeUm  Unkm  Tel  Co,^  66 
Tex.  580;  59  Am.  Rep.  623;  Wad&worih  y.  Wetiem  Unkm  Tel  Co.,  86  Tenn. 
685;  6  Am.  St.  Bep.  864;  compare  8o  lUO/s  y.  Wetiem  Unkm  TeL  Co.,  55  Tex. 
808;  40  Am.  Bep.  806.  Theee  telegtaph  caaea  are  rather  aotiona  of  tort  to 
reooyer  damages  for  negligenoe  than  aotiona  for  the  hraach  of  oontraota  of 
transmiaaion. 

In  action  for  damagea  on  aocoant  of  the  oommiaaion  of  torta,  mental  an« 
guiah  ia  often  oonaidered.  Thna  in  an  action  for  an  aaaanlt  and  battery,  the 
plaintiff  may  recover  for  the  injury  to  hia  mind  and  the  indignity  occasioned 
by  the  wrong:  TcAer  y.  HuUon^  5  Ind.  822;  CSm  y.  FaiKferfeed,  21  Id.  164; 
W6V  y.  Trinkk,  103  Id.  355;  MeEmkif  y.  CkkoQO  etc  ICy,  44  Iowa,  314;  24 
Am.  Bep.  748;  Wadeworth  y.  Treat,  43  Me.  163;  Prtntiae  y.  Shaw,  56  Id.  427; 
Smith  y.  Hokomb,  99  Maaa.  652;  West  y.  Forrest,  22  Mo.  344;  ^omef  y.  Mar^ 
tin,  15  Wia.  240;  82  Am.  Dee.  670;  Beds  y.  Thomson,  W.  Va.,  Sept  1888| 
CfraierY.  Chicago  ete.  I^y,  36  Wia.  657,  17  Am.  Bep.  504  (where  a  condnctor 
kiaaed  a  female  paaaenger  againat  her  will);  and  in  an  action  by  a  paaaenger 
for  being  wrongfully  or  improperly  ejected  from  cars,  he  may  likewise  re- 
coyer  for  the  injury  to  hia  feelinga  and  the  hnmiliatbn  naturally  and  necea* 
aarily  reaolting  from  the  act:  Smith  y.  Pittsburg  etc.  R*y,  23  Ohio  St  10; 
Lake  Brie  etc,  J^y  y.  Fix,  88  Ind.  381;  Qutgleyy.  Central  Pa6fie  S.  S.,  11  Key. 
860;  Hays  y.  Houston  etc  B.  B,,  4R  Tex.  272;  Chkago  etc  R.  B.  y.  Flagg,  43 
m.  365,  368;  92  Am.  Dec.  133;  contra,  lUmois  etcB.B.y.  Sutton,  53  DL  397. 
So  damagea  for  mental  injury  may  be  awarded  in  an  action  for  a  malicious 
arreet  and  proaecution:  Fisher  y.  Hamilton,  49  Ind.  341;  in  an  action  for  &laa 
impriaonment:  Stewart  y.  MaddooB,  63  Id.  51;  and  it  is  held,  in  an  action 
for  illegally  iaauing  an  attachment:  Byrne  y.  Oardner,  83  La.  Ann.  6;  and  alao^ 
aometimea,  in  an  action  for  libel  or  slander:  TerwUBger  y.  Wands,  17  K.  Y. 
54;  72  Am.  Deo.  420,  and  note  434»  435,  where  the  subject  ia  diacnaaed. 

In  actiona  under  atatutea  for  a  negligent  injury  reeulting  in  death,  damagea 
for  mental  anguiah  or  suffering  cannot,  aa  a  general  rule,  be  recovered:  Note 
to  Carey  v.  Berkshire  B.  B.,  48  Am.  Dec.  637;  City  qf  Chicago  v.  Mtyor,  18 
DL  349;  68  Am.  Dec.  553;  Chkago  etc  B.  B.  Co.  v.  Swett,  45  IlL  197;  92  Am. 
Dec.  206;  State  v.  Baltimore  etc  B  B„2A  Md.  84;  87  Am.  Dec  600;  Potter 
v.  Chicago  etc  B^y,  21  Wia.  372;  94  Am.  Dea  548;  but  may  be  recovered  un- 
der a  few  atatutea:  Note  to  Carey  v.  BeriMre  B.  B.,  supra;  MeKeever  v. 
Market  Street  B.  i2.,  69  CSaL  294;  Clearyr.  City  B.  B.,  76  Id.  240.  Inan  ao- 
tion,  however,  for  a  peraonal  injury  auatained  by  the  plaintiff  himself  through 
the  negligenp^  of  the  defendant  or  hia  aervanta,  it  is  well  settled  that  the  jury 
may  take  into  oonaideration  the  plaintiff'a  mental  suffering  directly  and 
naturally  cauaed  by  the  injury:  FakrehUd  v.  California  Stage  Co.,  13  GaL  599; 
Lawrence  v.  Honsatonie  B.  B.,  29  Conn.  390;  Cooper  v.  Mullins,  30  Ga.  152; 
76  Am.  Dea  638;  Indianapolis  etc  B.  B.  r.  Stables,  62  HI.  313;  Wright  v. 
Compton,  53  Ind.  337;  Mnldowney  v.  lUinois  Central  JTy,  36  Iowa,  462,  468; 
Memphis  etc  B.  B.  v.  Whi^fieUL,  44  Miaa.  466;  Porter  v.  Hannibal  etc  B.  B, 
71  Ma  66;  86  Am.  Bep.  464;  Bansonr.  New  York  etc  B  B.,  15  K.  T.  415; 
Pennsykmnki  etc  Canal  Co.  v.  Oraham,  63  Pa.  St  290;  3  Am.  Bep.  549; 
Honston  etc  B.  B.  v.  BandaU,  50  Tex.  254,  261;  Ware  v.  SL  Paul  Water  Co., 
1  DilL  465,  468;  Bobertson  v.  ComOson,  34  Fed.  Bep.  716;  Alexanderr.  Hmn- 
her,  Ky.,  Jan.  1888;  eapecially  when  there  is  an  element  of  wantonneaas 
BoMoes  v.  Knowlec  114  Maaa.  518;  19  Am.  Bep.  383.    The  rule  haa  been 
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freqnenfcly  applied  in  actions  against  towns,  cities,  and  oonnties  for  personal 
injuries  cansed  by  defiBctiva  bridges,  sidewalks,  and  the  like:  Canmng  v.  In- 
hiibUafiU  qf  WUBamipori,  1  Cosh.  451;  Seger  ▼.  Town  qf  Barkkanueed,  22 
Coun.  290,  298;  Marten  v.  Town  qf  Warren,  27  Id.  293;  Fergman  t.  Dam» 
Cmtniy,  57  Iowa,  601;  Kendall  ▼.  City  </  AUna,  73  Id.  241;  SUioaH  ▼.  CUff  of 
JffjHm,  38  Wis.  687.  Bat  in  snch  actions  msntsl  anguish  is  held  not  to  be  a 
distinct  element  of  damage  in  addition  to  bodily  suffering:  Johnson  t.  WeOt, 
largo,  4k  Co.,  ^  Ner.  224;  3  Am.  Rep.  245;  Joek  ▼.  Dmiewardi,  85  HL  331; 
City  qfSalina  r,  Troeper,  27  Kan.  544;  and  see  farther,  on  the  propoeitioii 
tliat  mental  suffering  cannot  be  considered  as  a  distinct  eloment  of  damage, 
Oulfete.  B'y  v.  Levy,  69  Tex.  663;  46  Am.  Rep.  278;  Stmari  ▼.  WeBlem  Cnkm 
Tel  Co.,  66  Tex.  580,  overmling  So  ReUe  y.  Weatem  ITnhn  TeL  Co.,  55  Id. 
308;  40  Am.  Rep.  805. 

Again,  in  such  actions  to  reeorer  damages  for  negligent  personal  injuries, 
it  is  held  to  be  necessary  that  the  mental  sofferiag  shonld  be  connected  with 
the  bodily  injnry,  and  to  be  fairly  and  reasonably  the  natural  consoquenoe 
thereof.  Thus  physical  and  mental  soffering  attending  a  miscarriage,  which 
was  oeoMioaed  by  the  injnry,  is  a  proper  sabjoct  of  compensation;  bat  any 
injured  feelings  following  the  miscarriage,  and  not  a  part  of  the  pain  natu- 
rally attending  it^  are  too  remote:  Booee  ▼.  Town^  qfJ>aitvUle,  53  Vt.  183.  So 
anxiety  of  mind  about  the  safety  of  others  who  may  be  in  danger  from  the 
same  canse  cannot  be  taken  into  consideration:  Keyee  y.  Minneapobe  etc  I^y, 
86  Minn.  290;  Wyman  ▼.  LeavUi,  71  Me.  227;  36  Am.  Rep.  303;  and  mental 
suffering  arising  from  apprehension  as  to  the  fatura  welfare  of  the  plaintiff's 
family  is  not  a  natural  resolt  of  the  injury,  and  eannot  be  eonsidered:  Texae 
Mexiean  R'y  ▼.  Dongiaa,  69  Tex.  694.  If  no  personal  injury  resulted  from 
the  negligent  aot,  the  plaintiff's  anxiety  in  relation  to  his  penooal  safety  is 
not  an  element  of  damage:  Wyman  ▼.  LeavUt,  71  Me.  227;  36  Am.  Rep^  303. 

If  an  action  is  brought  by  a  parent  for  a  negiigant  injury  to  his  minor 
child,  it  is  also  held  that  tiiere  can  be  no  oorapenaation  allowed  far  the  men- 
tal suffering  which  the  injury  caused  the  parent:  FUmingkm  ▼.  Smkherie,  2 
Cu.  A;  P.  292;  Bladt  v.  CearrolUon  B.  B^  10  Iol  Ann.  33;  63  Am.  Dae.  586; 
Penneyhuma  B.  B.  v.  Kelly,  31  Pa.  St.  372;  Oakland  B.  B.  w.  FkUmg,  48 
Id.  323;  Wyvnanr.  Leamit,  71  Me.  227;  36  Am.  Rep.  303.  The  same  r^ing 
was  made  in  Cowden  ▼.  Wright,  24  Wend.  429,  36  Am.  Dec  688,  in  an  aetion 
brought  by  a  father  for  an  assault  and  battery  oomndtted  upon  hia  ehild; 
but  the  contrary  was  maintnanml  in  Trimble  v.  SpUler,  7  T.  B.  Men.  3M;  18 
Am.  Deo.  189.  In  an  action  by  a  father  for  a  forcible  abdoetion,  howerer, 
it  is  held  that  the  jury  may  oorapensato  him  for  the  injury  done  to  his  fsel- 
ingK  Afagee  v.  JToUand,  27  N.  J.  L.  86.  So  in  an  action  for  enticing  away 
the  plaintiff's  minor  daughters  Stowe  v.  Heywoed,  7  Allen,  11^;  and  in  an 
action  for  seduction,  "  damages  are  recoverable  for  wounded  honor,  injury 
to  the  happiness  and  reputation  of  the  plaintiff  'a  fiuoily,  and  to  his  faeUnga 
as  a  parent  and  husband":  Note  to  Weaaer  ▼.  Bat^hxH,  44  Am.  Dee.  178| 
Btncimm  ▼.  Belknap,  6  Iowa,  97;  71  Am.  Deo.  392;  Lmni  ▼.  PhUkridk,  59 
N.  U.  59;  Barbour  y.  Siepkenmm,  82  Fed.  Rep.  66. 

The  rule  that  the  damages  must  be  tbs  natural  and  proximate  ooasequenoe 
of  the  act  complained  of  will  elmonsly  genonally  jnmwat  owatel  snfiaring 
from  being  considered  in  actions  concerning  property.  It  haa  aiwnitiingly 
been  held  that  in  an  action  for  forcible  entry  and  detainer,  laaagea  are  not 
recotyerable  for  either  bodily  or  ntental  pain:  Anderaot^  r,  Taylor,  56  OaL  131; 
38  Am.  Rep.  52;  bat  damagea  may  be  awarded  lor  injury  to  the  phuutiff 'a 
feelings  in  an  action  of  trespass  quart  ciauaum  /regit,  where  the  dsfsndaaK 
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>he  snperiatendent  of  »  cemetery,  has  acted  ia  willfal  diaregard  or  careless 
ignorance  in  diainterring  and  remoring  from  a  lot  therein  the  remaina  of 
plaintiff's  child:  Meagher  ▼.  DriacoU,  99  Mass.  281;  96  Am.  Dea  759;  but, 
on  the  other  hand,  it  ia  held  that  in  an  action  for  an  injury  to  the  due  lateral 
support  of  a  lot  of  land  designed  for  a  harial  place,  there  can  be  no  recovery 
for  injniy  to  the  plaintiff's  feelings,  the  defendant  being  ignorant  of  the  in- 
tended use:  WhiU  ▼.  Dremr,  135  liaaa.  160;  46  Am.  Bep.  45i. 


Stabe  V.  Barb. 

[99  KAirsas,  100.] 

Aonosi  foft  ]>A]fAfinE9  mat  m  Madttained  bt  Debtor  aoaznot  Cesditor 
iOR  Wrosowllt  PBBVBrmra  Dbbtor  tbom  OBTAZNiNa  Benbrt  ow 
BzBMFTiON  Laws  as  to  his  personal  earnings,  by  the  creditor's  making 
a  pretended  assignment  of  his  claim,  without  consideration,  for  the  pur- 
pose of  evading  the  exemption  laws  of  the  state  in  which  the  creditor 
sold  debtor  both  resided,  to  a  citizen  of  another  state  who  brought  ac- 
tion thereon  in  the  latter  stats,  and  caused  the  debtor's  wages,  payable 
by  a  railroad  company  there,  to  be  taken  and  t^propriated  by  process  of 
garnishment^  as  it  was  possible  to  do  by  the  laws  of  snch  latter  state. 

Action  for  damages.    The  opinion  states  the  case. 

Frank  Heraldj  for  the  plaintiff  in  error. 

0.  (7.  CleTnenij  for  the  defendant  in  error. 

JoHNSTOir,  J.  J.  V.  Bare  broagfat  an  action  in  the  superior 
court  of  Shawnee  Countj,  against  N.  D.  Stark,  to  recover  dam- 
ages for  the  wrongful  action  of  Stark  in  defeating  him  from 
obtaining  the  benefit  of  the  exemption  laws  of  Kansas,  and  in 
injuring  the  credit  and  standing  of  Bare  with  his  employers. 
The  allegations  of  the  petition  are,  in  substance,  that  the 
plaintiff  and  defendant  are  permanent  residents  of  the  city  of 
Topeka,  and  that  Bare  is  a  married  man,  having  a  family 
depending  upon  him  for  support,  and  is  engaged  in  the  ser- 
vice of  the  Atchison,  Topeka,  and  Santa  F^  Railroad  Com- 
pany, which  operates  a  railroad  through  the  state  of  Kansas, 
and  into  Kansas  Gtty,  MisBouri,  in  which  latter  place  the  rail- 
road company  has  an  agent,  and  is  subject  to  the  process  of 
garnishment  and  other  processes  issued  from  the  justices  of 
the  peace  and  courts  of  Elansas  City,  Missouri;  that  under 
and  by  virtos  of  the  laws  of  Missouri,  when  an  action  is  com- 
menced b^(Hn  a  justice  of  the  peace  in  the  city  of  Kansas 
City,  holding  hia  office  under  the  laws  of  Missouri,  against  an 
Inhabitant  and  resident  of  Kansas,  and  in  such  action  garniBh- 
men!  is  issued  to  and  served  upon  the  railroad  company,  the 
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earnings  of  the  employee  of  the  company,  being  such  Kansas 
defendant,  are  garnished  and  held,  and  such  earnings  are  not 
exempt  from  appropriation  in  the  action,  and  neither  the  ex* 
emption  laws  of  Kansas  nor  Missouri  have  any  application  in 
such  action;  that  on  or  about  July  20,  1886,  Stark  claimed 
that  Bare  was  owing  him  a  small  sum  of  money,  but  Bare 
claimed  a  setoff  of  an  amount  greater  than  Stark  claimed, 
and  that  immediately  Stark  made  a  pretended  sale  and  trans- 
fer of  his  claim,  without  consideration,  to  one  John  W.  Leath- 
erbury,  a  resident  of  Missouri,  for  the  purpose  of  having 
Leatherbury  bring  an  action  against  Bare  before  a  justice  of 
the  peace  of  Kansas  City  and  have  garnishment  process  issued 
and  served  upon  the  railroad  company,  and  thereby  garnish 
and  appropriate  the  personal  earnings  of  Bare  and  apply  them 
to  the  payment  of  Stark's  alleged  claim;  that  Bare  is  en- 
gaged at  work  for  the  railroad  company  in  the  city  of  Topeka, 
seventy  miles  distant  from  Kansas  City,  on  monthly  wages, 
and  that  his  earnings  are  necessary  for  the  maintenance  of  bis 
family,  and  that  the  defendant,  knowing  these  facts,  and  that 
he  was  unable  to  leave  his  employment  to  go  to  Kansas  City 
to  make  a  defense  to  the  action  on  the  pretended  claim,  col- 
luded and  conspired  with  Leatherbury  to  make  the  pretended 
transfer,  so  as  to  defeat  Bare  from  all  benefit  of  the  exemption 
laws  exempting  to  him  his  personal  earnings;  that  an  action 
was  brought  before  a  justice  of  the  peace  of  Kansas  City,  in 
the  name  of  Leatherbury  as  plaintiff,  against  Bare;  that  gar- 
nishment process  was  issued  and  served  upon  the  railroad 
company,  compelling  it  to  answer  concerning  its  indebtedness 
to  Bare,  and  a  judgment  was  rendered  in  favor  of  Leatherbury 
for  the  sum  of  $50.70,  including  $16  for  costs,  which  amount 
the  railroad  company  paid  over  as  garnishee  and  was  received 
by  Leatherbury,  who  was  acting  collusively  with  Stark;  that 
the  personal  earnings  so  appropriated  were  necessary  for  the 
maintenance  of  Bare's  family,  and  were  his  personal  earnings 
for  his  services  rendered  within  four  weeks  next  before  the 
pretended  transfer,  and  within  three  months  prior  to  the  ren- 
dition of  the  judgment;  that  all  of  these  acts  and  things 
were  done  by  Stark  from  malice  toward  the  plaintiff,  and  with 
the  deliberate  purpose  of  defeating  him  of  his  defense  and  of 
his  exemption,  to  injure  his  credit,  and,  by  means  of  the  an- 
noyance of  garnishment  proceedings,  to  induce  his  discharge 
by  the  railroad  company  from  its  employment,  and  by  reason 
of  the  action,  he  has  been  deprived  of  the  benefit  of  his  earn* 
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ings  and  exemption,  is  in  danger  of  losing  his  employment, 
his  credit  in  the  community  is  injured,  and  his  fiunily  are  put 
in  want  by  being  deprived  of  the  earnings  which  they  sorely 
need.  It  is  also  averred  that  Stark  well  knew  that  he  was  in- 
debted to  Bare  more  than  one  hundred  dollars  over  and  above 
his  alleged  demand.  Bare  prayed  judgment  for  damages  to 
the  extent  of  two  thousand  dollars.  A  demurrer  to  the  pe- 
tition was  filed  by  Stark,  the  grounds  of  which  were  that  there 
were  two  causes  of  action  improperly  joined,  and  that  the  pe- 
tition does  not  state  sufficient  facts  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled  by  the  court,  and  this 
ruling  is  complained  of  here. 

The  point  that  there  is  a  misjoinder  of  causes  of  action  be- 
cause of  the  allegation  that  Stark  owed  the  plaintiff  more 
than  one  hundred  dollars  at  the  time  of  the  alleged  wrong- 
doing is  not  good.  The  pleader  manifestiy  intended  to  state 
but  one  cause  of  action.  The  matter  of  the  indebtedness  is 
only  one  of  the  many  facts  set  out  in  the  petition  to  show  the 
relations  existing  between  the  parties  at  the  time  Stark  at- 
tempted to  defeat  Bare  from  availing  himself  of  the  benefits  of 
the  exemption  laws.  No  recovery  is  sought  upon  that  indebt- 
edness in  this  action.  The  policy  of  our  state  is  exceedingly 
liberal  in  providing  protection  for  the  families  of  indigent 
debtors.  Among  other  exemptions,  it  is  enacted  that  the  per- 
sonal earnings  of  a  debtor  for  three  months  next  preceding  the 
issue  of  any  process  against  him  for  the  collection  of  a  debt, 
and  which  earnings  are  necessary  for  the  support  of  the 
debtor's  family,  are  exempt  from  such  process.  This  provis- 
ion has  been  frequentiy  sustained  and  enforced.  We  have 
gone  further,  and  held  that  where  a  citizen  of  this  state 
attempts,  by  a  proceeding  in  attachment  or  garnishment  in 
another  state,  to  subject  to  the  payment  of  his  debt  personal 
earnings  of  the  debtor  which,  under  our  laws,  are  Exempt,  and 
thus  prevent  such  debtor  from  availing  himself  of  the  benefit 
of  the  exemption  laws  of  the  state,  an  action  by  injunction 
restraining  the  wrongful  action  may  be  maintained  by  the 
debtor  against  such  wrong-doer:  Zimmerman  v.  Frankey  84 
Kan.  650.  Jn  the  present  case,  both  parties  are  citizens  of 
the  state,  and  subject  to  its  laws.  According  to  the  allega- 
tions of  the  petition,  Stark  brought  his  action  in  Missouri,  at 
a  place  far  distant  from  the  residence  of  Bare,  for  the  express 
purpose  of  evading  the  Kansas  laws,  and  wrongfully  appropri- 
ating the  earnings  of  Bare  to  which  he  was  not  entitled.     We 
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think  it  ii  a  wrong  wUch  may  not  only  be  restrained  by  in- 
]unctiony  bnt  that  the  citisen  who  proceeds  and  inflicts  the 
wrong  is  liable  to  the  debtor  to  the  extent  of  the  injury  sus- 
tained. In  Nebraska,  where  a  somewhat  similar  statute  exists 
exempting  the  personal  earnings  of  the  debtor  who  is  the  head 
of  a  family,  a  creditor  instituted  a  proceeding  in  which  he 
appropriated,  by  garnishment,  the  earnings  of  the  debtor  which 
were  exempt  from  execution  or  garnishment  process.  The 
debtor  subsequently  brought  suit  to  recover  ttie  amount  so 
wrongfully  appropriated^  and  the  supreme  court  of  that  state 
sustained  the  {u^tion,  holding  that  the  creditor  had  procured 
property  to  be  applied  to  the  payment  of  his  judgment  to 
which  he  was  not  entitled,  and  that  he  must  refund.  In  dis- 
posing of  the  case,  the  court  remarked:  ^It  is  well  settled 
that  if  exempt  property  is  seized,  and  applied  to  the  payment 
of  a  judgment,  the  owner  may  have  his  action  against  the 
wrong-doer,  unless  such  exemption  is  waived  by  some  act  or 
omission  of  the  debtor ":  Albreeht  ▼.  Treitsehkej  17  Neb.  206. 
See  also  PhiUips  ▼.  Hunter,  2  H.  Black.  403;  Vail  ▼.  Knapp, 
49  Barb.  299;  Snoot  ▼.  Snetter,  25  Ohio  St  516;  HamoM  v. 
Parsons,  15  CaL  266;  76  Am.  Dec.  480;  Phdps  t.  Qoddard,  1 
Tyler,  60;  4  Am.  Deo..  720.  Within  the  principles  of  these 
cases,  it  must  be  held  that  the  petition  states  a  cause  of 
action,  and  therefore  the  judgment  of  the  superior  court  will 
be  a£Srmed.  

Whxrb  a  Bmoxvr  or  Iowa  Taxh  PiuMnarr  trsmi  ISaaaar  waam 
ExBOunoN  TO  AironrHXR  Statb  for  a  temporary  porpoM^  a  oreditor  <d  his 
who  ia  also  a  resident  of  Iowa  wiU  be  restrained  by  the  ooorts  of  the  latter 
state  from  enforcing  against  the  property  a  jndgment  obtained  by  him  in 
sncfa  other  state:  Mumper  t.  WUmm,  72  Iowa»  168;  2  Am.  St  Bep.  288»  and 
note  240-4342;  treating  of  the  extraterritorial  eibot  of  eocemption  lawa;  ass 
also  BaU  Tennmme  HcJLILOa.T.  Kmmed^,  83  AU.  402;  3  Am.  St.  Bep.  765. 
Bat  where  personal  property  in  one  state  was  sold  there  npon  a  credit^  and 
afterwards  removed  to  another  state,  it  may  be  seized  there  in  the  yendee's 
possession,  and  condemned  to  sale,  nnder  sections  4396  and  4360,  Mansfield's 
Digesti  in  an  action  bron^t  by  vendor  to  recover  tiie  pordhaae  piiosb  tiungh 
the  laws  of  the  state  in  which  the  sale  was  mads  afforded  the  vandor  no 
remedy  against  the  speoifio  property,  and  the  debtor  might  have  claimed  it 
Ihere  as  exempt:  Swmiger  ▼•  Ooodwii%,  49  Ark.  287. 
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WATBB. 

Juwrnxtn  vvoir  0mm  CUoo  or  AonoN,  WHiir  CoBoujem  wov  Air- 
OTHKB.  — JvdgBMat  agUDst  defendant  in  an  aotiaa  npon  one  of  eereral 
notes  given  by  him  in  part  payment  of  the  purchase  price  of  machinery 
b  condnsiTe  as  to  a  defense  set  np  and  determined  therein,  so  long  as 
the  judgment  stands  tmzerenedy  in  an  aelion  bro«|^  against  him  npon 
anotiur  of  the  netea  by  aastfaer  ftij  to  whom  moh  note  had  been 


Action  upon  a  prondsaorj  note.    The  ojnnion  states  the 
case. 

W.  IX  WM,  £ar  the  plaintiff  m  ezior. 

James  Fattoonj  for  the  defendant  in  error. 

Cloqstok,  C.  This  was  an  action  on  a  promissorj  note, 
brought  by  the  First  National  Bank  of  Whitewater,  Wisconsin, 
against  John  Fumeauz,  npon  a  note  executed  by  Fumeaux 
to  Esterly  and  Son,  and  by  them  indorsed  and  transferred  to 
the  plaintiff,  defendant  in  error.  The  execution  of  the  note 
was  admitted  by  the  defendant,  and  in  answer  he  alleged  that 
this  note  was  given  in  part  payment  for  a  harvester  and  twine- 
bindar  purohaaed  of  Esterly  and  Son;  that  said  harvester  was 
the  sole  and  only  ocMudderation  for  said  note,  and  was  pur- 
chased under  a  warranty  given  by  said  Esterly  and  Son,  by 
which  it  was  warranted  to  be  of  good  material,  and  would,  if 
properly  handled,  do  good  work;  and  in  case  of  failuro  to  do 
good  work,  defendant  was  to  notify  the  agents  through  whom 
it  was  pmrchased  of  that  fact,  and  upon  the  receipt  of  said 
note,  they  weve  to  either  repair  and  put  said  harvester  in  good 
working  order,  so  that  it  would  do  good  work,  or  if  the  said 
machine  failed  thereafter,  then  it  was  to  be  returned  by  de- 
fendant to  the  agenifl,  and  a  new  machine  was  to  be  furnished 
in  ito  place,  or  the  notes  given  in  paymoit  therefor  wero  to  be 
returned.  Defendant  alleged  that  the  machine  was  of  poor 
material,  and  would  not  perform  good  work,  and  was  wholly .' 
worthless,  and  that  he  notified  Esterly  and  Son  and  said 
agents  of  that  fact,. and  they  attempted  to  repair  said  ma- 
chine, but  it  foiled  to  do  and  perform  as  warranted,  and  that 
it  was  thereafter  returned  according  to  said  contract;  but  that 
said  Esterly  and  Son  and  said  agents  refused  to  surrender  the 
notes  or  famish  a  new  machine;  that  by  reason  of  said  failure. 
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the  consideration  of  the  notes  wholly  failed.  Defendant  also 
alleged  that  plainti£f  received  said  note  from  Esterly  and  Son 
after  maturity,  and  with  a  full  knowledge  of  all  the  facts.  In 
reply,  among  other  things,  the  plaintiff  alleged  that  the  note 
in  controversy  was  one  of  a  series  of  three  notes  executed  by 
defendant  to  Esterly  and  Son  for  the  purchase  of  a  harvester 
and  twine-binder,  as  alleged  in  defendant's  answer;  that  when 
the  first  of  these  notes  became  due,  it  was  not  paid,  and  suit 
was  brought  thereon  by  Esterly  and  Son  in  the  district  court 
of  Brown  County,  Kansas;  that  in  said  action  defendant  al- 
leged and  set  out  the  same  want  of  consideration,  and  the 
same  warranty,  and  the  same  defect  in  the  harvester  and 
binder,  and  made  identically  the  same  defense  as  in  this  ac- 
tion, and  plaintiff  alleged  that  said  former  adjudication  was  »■ 
complete  bar  to  the  defense  alleged  and  set  out  in  this  action. 
Thereupon,  and  upon  agreement,  the  action  was  submitted  to 
the  court  without  a  jury  upon  the  question  of  res  judicata,  and 
in  support  of  the  reply,  the  files  of  the  said  former  action  were 
offered  in  evidence,  being  the  petition,  answer,  and  judgment, 
which  showed  that  the  same  defense  alleged  and  set  out  in 
this  action  was  alleged  and  set  out  in  defense  of  the  action 
brought  by  Esterly  and  Son  against  the  defendant  upon  the 
first  note  of  the  series  of  notes  executed  in  payment  of  said 
harvester,  and  that  said  judgment  was  rendered  in  favor  of 
Esterly  and  Son  and  against  the  defendant  for  the  amount  of 
said  note.  Upon  the  evidence,  the  court  found  that  the  for- 
mer judgment  was  a  complete  bar  to  this  action,  and  rendered 
judgment  for  the  plaintiff  for  the  amount  of  said  note  and  in- 
terest. 

The  defendant  now  insists  that  this  was  error,  for  the  rea- 
son that  said  action  was  not  a  bar;  that  to  constitute  a  bar, 
the  subject  of  the  action  must  be  the  same  as  well  as  the  par- 
ties, and  as  this  was  an  action  upon  a  different  promissory 
note,  and  between  different  parties,  therefore  defendant  was 
not  barred  from  pleading  the  same  defense.  In  this  we  think 
the  defendant  is  mistaken.  It  is  true  that  the  plaintiff's  an- 
swer does  not  show  when  the  transfer  of  this  note  was  made, 
whether  before  or  after  the  former  adjudication;  but  the  de- 
fendant, in  his  answer,  alleged  that  it  wa^  received  by  the 
plaintiff,  or  transferred  by  Esterly  and  Son  to  the  plaintiff, 
after  the  maturity  of  the  note.  Taking  the  allegations  <^  the 
defendant  with  the  proofs,  it  must  be  held  that  this  note  was 
received  by  plaintiff  from  Esterly  and  Son  after  the  former 
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adjudication,  or  at  least  after  the  note  became  due.  The 
plaintiff,  then,  stood  in  the  same  relation  to  the  defendant  in 
this  action  as  though  the  suit  had  been  brought  by  Esterl^ 
and  Son,  and  he  had  the  right  to  make  the  same  defense  to 
the  answer  that  they  could  have  made.  Where  a  party  makes 
a  defense  to  an  action  on  a  note  that  was  given  in  part  pay- 
ment of  the  purchase  price  of  machinery,  and  other  notes 
were  given  as  a  part  of  the  same  transaction  and  for  the  same 
consideration,  a  defense  to  one  of  these  notes  must  be  conclu- 
dve  as  to  all.  As  long  as  the  judgment  stands  unreversed,  a 
party  cannot  be  heard  again  to  urge  that  defense.  He  has 
had  his  day  in  court,  has  had  his  grievances  passed  upon  by 
a  tribunal,  and  such  decision  is  final:  Foster  v.  Konkright,  70 
Ind.  123;  Guest  v.  City  of  Brooklyn,  79  N.  Y.  624;  Oeiser  Ma- 
chine Co.  V.  Farmerj  27  Minn.  428;  Danziger  v.  WiUiams,  91 
Pa.  St.  234;  Hanna  v.  Read,  102  111.  696;  40  Am.  Rep.  608; 
Whitaker  v.  Hawley,  30  Ean.  317, 326, 327;  Freeman  on  Judg- 
ments, sec.  249. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court.    It  is  so  ordered. 


Whkn  Judombmt  mat  bi  Pleaded  as  Rbs  Judicata:  Lea  y.  Im, 
Mass.  493;  96  Am.  Deo.  776,  note;  Harmon  ▼.  AudUor  etc,,  123  HL  122;  5 
Am.  St.  Rep.  602;  SiaU  v.  Bechdel,  37  Minn.  360;  6  Am.  St  Rap.  364.  In 
an  action  upon  a  promissory  note,  where  the  defense  is  made  that  defendant 
executed  and  delivered  to  plaintiff  a  deed  to  lands,  which  was  accepted  by 
plaintiff  in  full  payment  of  the  note  sued  on  and  other  notes  dne  ^om  de- 
fendant to  plaintii^  the  record  of  a  former  action  by  the  same  plaintiff 
against  the  same  defendant^  on  one  of  the  other  notes,  in  which  the  same 
defense  was  made,  and  where  it  was  decided  that  the  deed  was  never  deUy- 
eced  and  accepted  as  alleged,  is  condnsiye  against  the  defendant:  Tornng  y. 
Brehe,  19  Nev.  379;  3  Am.  St.  Rep.  892. 

Whsbb  Nona  abb  Omor  iob  iNSTALLMSiVTa,  under  raoh  ciroumstanoea 
that  a  defense  yalid  against  one  is  necessarily  yalid  against  the  others,  a  judg- 
ment for  the  defendant  in  an  action  on  one  is  a  bar  to  actions  on  the  others: 
Cleveland  y.  Cfreviaion,  93  Ind.  31;  47  Am.  Rep.  367.  .But  where  a  partial 
defense  is  pleaded  to  one  of  a  series  of  notes,  a  Judgment  for  lees  than  the 
face  of  the  note  has  no  effect  as  to  the  other  notes:  Felkm  y.  Smith,  88  Ind. 
149;  46  Am.  Bep.  464. 
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GrODFBBY   V.   BlAOK. 

[89  Kakbai,  198^1 

LxAfliD  PBnam,  Isjuironoir  aoaxhst  XJtn  ov  nr  Txolaxiov  ov  TsBin 
OF  Lbabb.  — Equity  will  intorfer*  by  iiqimotlap,  on  ImImU  of  tho 
to  provent  the  leaeo  aad  wiblMHo  f iDm  owitinning  an  ynanAmn 
of  tlM  letted  preoiiaair  aotwithatMiding  the  leieor  may  hare  a  right  of 
re-entry  or  an  action  for  damages,  where  a  bnildin^^  designed  and  oon- 
stmoted  for  nae  as  a  hotel,  is  leased  by  the  owner  for  that  purpose,  with 
a  oovenant  that  tiie  lessee  uiall  not  snblet  the  premuns  wiliioizt  the  ooii* 
sent  of  the  lessor,  and  the  lessee,  withent  the  oonsent  o<  the  leasM^  Mib- 
lets  a  portion  of  the  hotel  office,  to  be  need  for  carrying  on  a  real  estate 
and  brokerage  bnsiness,  which  detracts  from  the  r^ntation  and  popa* 
larity  of  the  honse,  and  impairs  its  valne  as  a  hoteL 

PBnnoN  for  an  injunction.  The  petitioner,  Bobert  Black, 
who  is  tiie  owner  of  certain  premifies  designed  and  congtraoted 
for  use  as  a  first-class  hotel,  leased  the  same  to  Roberts  Broth- 
ers, to  be  used  for  that  purpose.  The  lease  provided  that 
Roberts  Brothers  might  carry  on  any  business  in  the  building 
incident  to  the  hotel  business;  but  it  was  expressly  stipulated 
that  they  should  not  lease  or  underlet,  or  permit  any  persons 
to  occupy,  the  premises,  without  the  consent  of  the  lessor  in 
writing  having  been  first  obtained.  In  violation  of  the  terms 
of  the  lease,  Roberts  Brothers  sublet  a  portion  of  the  hotel 
ofSce  to  E.  C.  Godfrey,  to  be  used  by  Godfrey  in  carrying  on 
a  real  estate  and  brokerage  business,  which  was  alleged  and 
shown  in  evidence  to  detract  from  the  reputation  and  popu- 
larity of  the  house,  and  to  impair  its  value  as  a  hotel.  Black 
asked  for  an  injunction  prohibiting  Roberts  Brothers  from 
leasing  or  subletting  the  hotel  building  and  premises,  or  any 
part  thereof,  to  Godfrey  for  a  real  estate  office,  and  restraining 
Qodfrey  and  his  agents  and  employees  from  occupying  Uio 
office  of  the  hotel,  or  any  part  thereof,  as  a  real  estate  office. 
A  temporary  injunction  was  granted  against  God&ey,  enjoin- 
ing him  and  his  agents  and  employees,  as  prayed  for,  during 
the  pendency  of  this  action.    Godfrey  now  brings  ermr. 

Swahey  and  OampbM,  for  the  plaintiff  in  error. 

Campbdl  and  Dyer^  for  the  defendant  in  error. 

Johnston,  J.  We  see  no  reason  to  disturb  the  order  grant- 
ing the  temporary  injunction.  The  building  in  question  was 
constructed  for  use  as  a  first-class  hotel,  was  rented  for  that 
purpose,  and  it  was  expressly  specified  in  the  lease  that  the 
lessee  should  not  sublet  the  premises,  or  permit  any  one  else 
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to  occupj  the  same  without  the  consent  in  writing  of  the  lessor 
haying  been  first  obtained.  In  direct  violation  of  the  terms 
of  the  lease,  Roberts  Brothers  sublet  a  portion  of  the  hotel 
office,  to  be  used  by  Godfrey  in  carrying  on  a  business  incon- 
sistent with  the  hotel  business,  and  which  the  testimony  says 
detracts  from  the  reputation  and  popularity  of  the  house. 
They  had  no  right  to  sublet  or  permit  the  hotel  to  be  used  by 
Godfrey,  and  he  acquired  no  right  by  the  agreement  made 
with  them. 

It  is  claimed  that  injunction  is  not  the  proper  remedy  in 
such  case,  and  actions  to  recover  possession  and  to  recover 
damages  for  trespass,  where  the  defendants  could  have  the 
issues  submitted  to  a  jury,  are  suggested.  The  lessor  is  not 
confined  to  these  remedies,  nor  are  they  adequate.  He  has  a 
right  to  insist  that  the  covenants  of  the  lease  shall  be  ob- 
served, and  that  the  premises  shall  be  used  only  for  the  pur^ 
poses  agreed  upon.  It  does  not  appear  that  the  lease  was  to 
terminate  upon  a  breach  of  the  covenants;  but  even  if  the 
lessor  had  a  right  to  re-enter,  that  would  not  preclude  him 
firom  obtaining  equitable  relief  to  prevent  a  forbidden  use  of 
the  premises.  Presumably,  the  continuance  of  the  lease  for 
the  full  term  is  beneficial  to  the  lessor,  and  he  is  entitled  to  a 
performance  in  accordance  with  the  contract  made.  Upon 
this  ground  the  mere  re-entry  is  held  to  be  an  inadequate 
remedy,  as  it  does  not  leave  the  lessor  in  as  good  a  position  as 
the  enforcement  of  performance  by  the  tenant  would  leave 
him  in.  BodweU  v.  Crawfordj  26  Ean.  292,  40  Am.  Rep.  806, 
is  cited  as  an  authority  against  maintaining  the  action.  The 
two  cases  are  very  dissimilar.  There,  no  contractual  relation 
existed  between  the  parties,  and  the  possession  of  the  premises 
by  the  defendant  was  wholly  unauthorized.  In  giving  the 
opinion  in  that  case,  the  writer  carefully  distinguished  it  from 
those  like  the  present  one,  holding  that  injunction  to  restrain 
parties  from  putting  leased  property  to  a  use  not  authorized 
by  the  lease  could  be  maintained.  In  speaking  of  a  re-entry 
by  the  landlord,  it  was  there  remarked:  '^True,  he  may  per- 
haps  declare  the  lease  forfeited,  and  recover  the  property,  but 
he  may  not  desire  to  do  this;  he  may  not  be  able  to  lease  for 
the  same  rent  or  to  an  equally  responsible  tenant,  and  the 
lessee  ought  not  to  be  permitted  to  compel  the  lessor  either  to 
take  back  the  property  or  tolerate  a  forbidden  use'':  Stees  v. 
Kranzj  82  Minn.  813;  High  on  Injunctions,  sees.  1188, 1144. 
Neither  is  the  right  of  the  lessor  to  bring  an  action  to  recover 
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compensatory  damages  for  the  trespass  a  sufficient  ground  for 
withholding  the  remedy  of  injunction.  Equitable  relief  may 
be  properly  extended  in  some  cases  against  trespass.  An 
action  at  law  against  the.  trespasser  here  would  not  be  an  ade* 
quate  remedy.  A  new  cause  of  action  would  arise  every  day 
for  the  constantly  recurring  gricYance  which  would  lead  to  a 
multiplicity  of  suits,  and  the  necessity  of  preventing  these  is 
an  exception  which  warrants  the  exercise  of  the  equitable 
jurisdiction  of  the  court.  Besides,  the  lessor  has  a  right  to 
insist  upon  his  property  being  used  in  the  manner  fixed  by 
agreement  in  the  lease;  and  the  testimony  tends  to  show  that 
the  carrying  on  of  the  real  estate  business  in  the  office  of 
the  hotel  will  deteriorate  its  value,  and  seriously  injure  the 
hotel;  and  in  such  cases  equity  will  interfere  to  restrain  the 
continuance  of  the  injury:  High  on  Injunctions,  sec.  1142; 
Steward  v.  Winters^  4  Sand.  Ch.  687;  Macher  v.  Foundling 
Hoapitalj  1  Ves.  &  B.  188;  Stees  v.  Kranzy  32  Minn.  313. 

Under  the  pleadings  and  the  proofs,  the  temporary  iojunc- 
tion  was  properly  allowed,  and  the  order  granting  it  will  be 
affirmed.  

iNJimcnoN  BT  THB  OwNXB  Of  Lakd  to  roetraixi  the  oooapuit*i  use  of 
the  premiaes:  See  Bodwell  r.  Orauiford,  26  Kan.  292;  40  Am.  Rep.  806; 
eompare  DeiroU  Baae-Ml  Club  ▼.  Deppert,  61  Mich.  63;  1  Am.  St  Rep.  666. 

Wmor  Injunction  Lnes  against  trespass  or  waste:  Shtpie^  v.  SUier,  7 
Md.  408;  61  Am.  Dec.  371,  and  note  375;  Pemaeola  etc.  B,  B.  Co,  r.  Spriui, 
12  Fla.  26;  91  Am.  Deo.  747;  Byan  ▼.  Brown,  18  Mich.  196;  100  Am.  Dec. 
154»  and  note  162.  Before  a  court  of  equity  will  interfere  to  restrain  a  tres- 
pass, it  most  appear  that  the  injary  to  result  from  the  trespass  will  be  irrep- 
arable in  its  nature;  it  is  not  sufficient  simply  to  allege  that  £aet»  bat  it 
most  be  shown  how  and  why  it  will  be  so:  Jf.  Fomndry  tie.  t.  J2|iaft  76  CSaL 
601. 


Whitson  v.  Gbiffib. 

[89  Kansas,  211.1 

Cbjotel  Mobtqaob  is  not  Von>  bsgausb  Mobtoaoob  is  to  Rbobivb 
SoxK  BsNEiTT  therefrom,  if  the  provisions  for  snoh  benefit  are  made  In 
good  faith,  and  not  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing creditors. 

Ghaitkl  Mobtoaob  is  not  to  bb  CJonbidbbbd  Void  ab  to  Mobtqaoob's 

CBBDITOBa   tTNLBSS   OOOD    FaITH  OW  TBANSACnON  IS    BSTABUSIIBD  BT 

Stbictt  Pboof,  from  the  mere  fact  that  the  mortgager  ia  a  step-daoghter 
of  the  mortgagee,  although  that  is  a  circumstanoe  to  be  taken  into  con- 
sideration by  the  jury. 
Chaxtbl  Mobtoaob  on  Stock  of  Qoods  is  not  Vois^  as  Mattbb  ot  Law, 
AS  to  Cbbditobs  ov  Mobtoaoob,  bat  the  qnestion  of  good  faith  sbonld  be 
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rabmitted  to  the  jury,  when  the  mortgage  contains  a  provision  that  the 
mortgagor  shall  remain  in  possession  of  the  property,  and  sell  the  same 
in  the  course  of  trade,  account  for  the  proceeds,  and  reoeiye  out  of  the 
same  the  expenses  of  operating  the  bnsinesi^  and  the  means  of  sab- 
sistence  of  his  family. 

Action  by  C.  C.  Whitson  against  J.  W.  Griffis,  as  sheriff,  to 
recover  possession  of  a  stock  of  goods  and  fixtures.  The  plain* 
tiff  claimed  to  be  entitled  to  the  same  by  virtue  of  a  mortgage 
executed  thereon  by  his  step-daughter,  Mrs.  M.  E.  Breese,  to 
secure  the  payment  of  a  promissory  note  of  nine  hundred  dol- 
lars.   The  defendant  levied  upon  the  property,  by  virtue  of  an 
order  of  attachment,  as  the  property  of  Mrs.  Breese.     Th& 
mortgage  contained  a  provision  to  the  effect  '^  that  the  said 
party  of  the  first  part,  M.  E.  Breese,  shall  remain  in  posses- 
sion of  the  property  hereby  conveyed,  and  may  sell  and  dis- 
pose of  the  same,  or  any  part  thereof,  upon  the  following  con* 
ditions,  to  wit:  That  she  shall  keep  an  account  of  all  sale& 
made  by  her  each  day,  in  a  book  kept  for  that  purpose,  and 
that  prior  to  the  close  of  banking  hours  in  each  day  shall  de* 
posit  in  the  Cottonwood  Falls  or  Chase  County  National  Bank,. 
to  the  order  of  the  second  party,  the  proceeds  of  all  sales  made 
tip  to  the  time  of  deposit,  less  such  amounts  of  necessary 
change  as  may  have  to  be  kept  on  hand  for  the  purpose  of  the 
trade  after  the  hours  of  deposit;  the  amounts  so  retained  eack. 
day  shall  be  shown  by  a  cash-book;  the  first  party  shall  hava^ 
a  right  to  obtain  from  the  proceeds  of  such  sales  aforesaid  the- 
necessary  expenses  attending  the  selling  and  care  of  said  prop-^ 
erty,  including  store  rent,  fire,  lights,  fuel,  clerk  hire,  and  alsa* 
reasonable  living  expenses  of  said  party  of  the  first  part  and' 
her  fiEunily,  while  she  devotes  her  time  to  the  business  of  sell- 
ing and  diqposing  of  said  property  for  the  purpose  of  paying: 
said  indebtedness.    And  for  the  purpose  last  mentioned  as- 
aforesaid,  said  party  of  the  first  part  shall  have  the  right  to* 
draw  upon  the  funds  arising  from  such  sales,  subject  to  the 
approval  or  the  second  party,  and  such  draft  or  order  shall 
state  the  purpose  for  which  it  is  drawn,  upon  its  face;  that 
whenever  it  is  necessary  to  purchase  any  articles  or  staple 
goods,  firom  time  to  time,  in  order  to  sell  the  other  goods,  a 
check  or  order  may  be  drawn  with  the  consent  of  the  second 
party  to  pay  for  such  goods;  when  purchased,  shall  be  kept 
separate  from  the  other  goods,  and  the  proceeds  from  the  sale 
of  these  goods  to  be  deposited  to  the  credit  of  said  account  to 
the  amount  of  the  sum  drawn  to  pay  for  the  same.''    There 
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was  a  verdict  and  judgment  for  the  defendant,  and  the  plain* 
tiff  brings  error.    Farther  facts  appear  in  the  opinion. 

Madden  BratherSf  and  F.  P.  Cochran^  for  the  plaintiff  in  error, 

Thomas  0.  KdUy^  and  Smith  and  SoUmunij  for  the  defendant 
in  error. 

Clooston,  C.  This  was  an  action  in  replevin,  to  recover 
the  possession  of  a  stock  of  goods  and  fixtures  claimed  by  the 
plaintiff  by  virtue  of  a  chattel  mortgage  executed  by  his  step- 
daughter, one  M.  E.  Breese,  to  secure  an  indebtedness  due 
from  her  of  nine  hundred  dollars.  The  defendant  levied  upon 
said  goods,  by  virtue  of  an  order  of  attachment,  as  the  prop- 
erty of  Mrs.  Breese.  The  sole  question  in  issue  was  as  to  the 
validity  of  this  mortgage  by  which  plaintiff  claimed  his  right 
of  possession.  Plaintiff  complains  of  the  instructions  of  the 
court  to  the  jury,  and  the  refusal  to  instruct  as  requested  by 
him.  The  court,  among  other  things,  instructed  the  jury  as 
follows: — 

'^7.  But,  on  the  other  hand,  I  instruct  you  that  if  the  mort- 
gage in  question  was  accompanied  by  an  understanding  or 
agreement  that  the  same  was  wholly  or  in  part  for  the  benefit 
of  said  M.  £.  Breese,  by  placing  her  property  out  of  the  reach 
of  creditors,  then  such  mortgage  was  void  as  against  the  plain- 
tiff and  attaching  creditors,  notwithstanding  the  fact  that  the. 
plaintiff  may  have  been  an  actual  creditor  of  said  M.  E.  Breese; 
and  in  such  case,  plaintiff  cannot  recover." 

''12.  You  are  further  instructed,  that  if  you  find,  from  the 
evidence,  that,  at  the  time  the  mortgage  in  question  was  exe- 
cuted and  delivered,  C.  C.  Whitson  was  the  step-father  of  the 
said  M.  E.  Breese,  and  that  they  were  residing  together  in  the 
same  house,  and  had  so  resided  together  for  a  long  time  prior 
thereto,  and  were,  at  said  time,  members  of  the  same  family, 
then  these  facts  may  be  taken  into  consideration  in  deter- 
mining the  question  of  good  faith;  for  where  parties  are  so 
related,  they  are,  in  law,  held  to  a  stricter  proof  and  account- 
ability, as  to  good  faith  toward  creditors,  than  mere  credi- 
tors." 

These  instructions  were  objected  to;  the  objection  was  over- 
ruled by  the  court,  and  excepted  to  by  plaintiff.  In  addition 
to  these  instructions,  the  plaintiff  asked  the  court  to  give  the 
following  instruction:  ''Where  a  chattel  mortgage  is  given  on 
a  stock  of  goods  with  a  stipulation  for  possession  thereof  by 
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the  mortgagor,  and  by  agreement,  in  or  outside  of  the  mort- 
gage, the  mortgagor  is  permitted  to  continue  dimpoeing  of  the 
goods  in  the  ordinary  course  of  business,  and  to  use  a  portion 
of  said  stock,  or  the  proceeds  thereof,  for  his  support  and  that 
of  his  family,  and  pay  out  of  such  stock  or  proceeds  rent,  fuel, 
clerk  hire,  lights,  paying  the  remainder  over  in  discharge  of 
the  mortgage  debt,  the  transaction  will  not  be  rendered  fraud- 
ulent and  void  as  to  creditors,  but  will  be  upheld  as  valid,  if 
entered  into  and  carried  out  in  good  faith." 

This  instruction  the  court  refused  to  give;  which  ruling  was 
excepted  to  by  plaintiff.  We  think  the  court  erred  in  giving 
the  two  instructions  above  quoted,  and  in  refusing  to  give  the 
instruction  asked  by  the  plaintiff.  Instruction  No.  7,  given 
by  the  court,  rendered  it  impossible  for  the  jury  to  return  a 
verdict  for  the  plaintiff,  no  matter  how  honest  or  how  much 
good  faith  there  was  in  the  transaction  between  plaintiff  and 
Breese.  The  court,  by  that  instruction,  said  that  if  it  was 
understood  or  agreed  between  these  parties  that  the  transac- 
tion was  for  the  benefit,  in  whole  or  in  part,  of  Mrs.  Breese, 
by  placing  her  property  out  of  the  reach  of  her  creditors,  then 
that  the  mortgage  was  void.  If  this  transaction  was  just  as 
plaintiff  claimed  it  to  be,  and  the  mortgage  was  given  in  good 
faith  and  without  any  fraudulent  intent,  yet  it  would  have 
the  effect  which  the  court  said  would  render  the  mortgage 
void,  if  it  was  partly  for  her  benefit.  The  mortgage  also  gave 
her  the  right  to  use  a  part  of  the  proceeds  arising  from  the 
sale  of  the  goods;  it  gave  her  the  right  to  sell  them,  and  to 
receive  compensation  for  so  doing.  These  would  all  be  bene- 
fits resulting  to  Mrs.  Breese;  and  no  matter  how  much  good 
faith  there  was  in  the  transaction,  still,  under  this  instruc- 
tion, the  jury  was  obliged  to  return  a  verdict  for  the  defend- 
ant: Howard  v.  RoUfing^  86  Kan.  857.  To  render  a  mortgage 
void  by  reason  of  some  benefit  resulting  to  the  mortgagor  from 
the  giving  of  the  mortgage,  such  benefit  must  have  been  given 
for  the  purpose  of  hindering,  delaying,  or  defrauding  creditors: 
Frankhauser  v.  EUettj  22  Id.  127;  81  Am.  Rep.  171. 

Instruction  No.  12,  given  by  the  court,  we  think  was  calcu- 
lated to  mislead  the  jury.  The  latter  part  of  the  instruction 
says:  "They  are,  in  law,  held  to  a  stricter  proof  and  accounta- 
bility, as  to  good  faith  toward  creditors,  than  mere  creditors." 
The  jury  might,  and  perhaps  did,  understand  by  this  instruc- 
tion that  the  bare  fact  that  the  relationship  of  step-father  and 
stepdaughter  existed,  and  that  they  were  living  together  as  a 
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part  of  one  family,  was  a  circumBtance  that  would  render  this 
tranBaction  fraudulent,  unless  the  plaintiff,  by  strict  proo^  es- 
tablished the  good  faiUi  of  the  transaction. 

Where  a  chattel  mortgage  is  given  containing  a  provision, 
as  in  this  mortgage,  that  the  mortgagor  might  retain  posses- 
sion and  sell  the  property  in  the  course  of  trade,  and  account 
for  the  proceeds,  and  receive  out  of  such  proceeds  the  ex- 
penses of  operating  the  business,  together  with  compensation 
and  the  means  of  subsistence  of  the  family  of  the  mortgagor 
during  the  time  the  business  was  being  run,  it  has  been  up- 
held and  sustained  by  this  court:  See  Frankhous&r  v*  EUett^ 
22  Kan.  127;  Howard  v.  BoUfi/agy  86  Id.  357;  Am  v.  noer8&' 
man,  26  Id.  413;  RandaU  v.  Shaw,  28  Id.  419;  Lewr  v.  Olaser^ 
32  Id.  546.  This  transaction  was  being  questioned,  and  the 
defendant  had  a  right  to  question  the  good  faith  of  the  parties 
in  making  this  transaction,  and  if  it  was  found  that  this  con- 
dition was  put  in  the  mortgage  for  the  purpose  of  hindering 
and  delaying  the  collection  of  a  debt,  then  of  course  the  mort- 
gage would  be  void;  but  the  court  ought  to  have  submitted 
the  question  to  the  jury,  and  they  ought  to  have  been  informed 
that  where  such  conditions  and  stipulations  are  contained  in 
a  mortgage,  and  placed  there  in  good  faith,  that  it  would  not 
be  for  that  reason  void.  Such  an  instruction,  or  one  embody- 
ing the  principle  therein  contained,  ought  to  have  been  given 
to  the  jury. 

It  is  therefore  recommended  that  the  judgment  of  the  ooork 
below  be  reversed. 

By  the  Court.    It  is  so  ordered. 


Chattxl  MoBTOAOi^  wiXH  PowsB  TO  Sbll  Mid  rsplaoe  iha  goods,  ooa* 
•tniotLon  and  validity  of:  Roundf  ▼.  Ckmuerae^  71  Wia.  524;  6  Am.  81  Bep. 
2i0,  and  note  242L 

An  Agreement  between  the  Pabtibs  to  a  Chattkl  MoBraAOB  that 
THE  MoBTGAGOB  shall  continno  in  possession,  and  sell  the  mortgaged  prop- 
erty from  time  to  time,  paying  over  the  prooeeds  to  the  mort^gagee,  is  not 
nnlawfnl  or  f randolent  per  ae.*  CaMmg  v.  SheUe^,  28  N.  T.  860$  S4  Am.  Deo. 
348;  bnt  the  question  pf  fraud  should  be  submitted  to  the  jury:  OooginB  ▼• 
OUmare,  47  Me.  9;  74  Am.  Dec  472;  Bamei  ▼.  Fergus,  61  DL  352;  99  Am. 
Deo.  547. 

Ck>NVX7AN0B— Pbisumftiov  OF  Fraud  ebom  Rblationskxp  of  Pabtobi 
See  note  to  DHgg  ▼.  Norwood,  amte,  p.  83, 
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BOTLAN   V.    WaEBBN. 

[89  KAV8A8,  80L1 

PuBUO  RaoQBDib  Who  ham  Bioht  to  ExamxhI  akd  Makx  AnflTRAora  or 
—  Any  penon  who  has  a  present  and  existing  interest  in  information  to 
be  obtained  £rom  the  pablio  reoords  in  any  ooonty  office  has  a  right  to 
make  an  examination  of  such  reoords  to  the  extent  of  his  interest^  and 
to  make  copies,  abstracts,  extracts,  or  memoranda  therefrom,  under  sec- 
tion 172  of  the  Kansas  Compiled  Laws  of  1885,  which  provides,  with 
'respect  to  oonnty  officers,  that  "all  books  and  papers  required  to  be  in 
their  offices  shall  be  open  for  the  examination  of  any  person  "}  and  he 
may  enforce  snch  right  by  mandamiu. 

Mandamus.    The  opinion  states  the  facts. 

Hutchingaand  KepLingett  for  the  plainUflfs  in  error. 

J.  0.  Fife^  J.  A.  Hale  J  and  Scroggs  and  Ot6«on,  for  the  de- 
fendant in  error. 

Valsntine,  J.  Three  cases  involving  kindred  questions 
have  been  submitted  to  this  court  upon  the  same  argument 
and  the  same  briefs.  The  first  is  an  action  of  mandamusj 
commenced  originally  in  the  district  court  of  Wyandotte 
County,  on  February  14,  1888,  by  W.  S.  Boylan  against  John 
Warren,  to  compel  the  defendant,  as  clerk  of  the  district  court 
of  that  county,  to  permit  the  plaintiff  to  examine  the  records 
in  the  clerk's  office  for  the  purpose  of  ascertaining  whether 
there  were  any  judgment  liens  or  mechanics'  liens  upon  cer- 
tain lands  in  that  county  belonging  to  M.  S.  Twist,  and  to 
make  an  abstract  of  the  title  to  such  lands  for  Twist.  The 
plaintiff  also  alleged  that  he  was  engaged  in  the  business  of 
furnishing  abstracts  of  titles  to  real  estate,  and  that  he  was 
specially  employed  in  this  case  by  said  Twist.  The  case  was 
lieard  before  the  court  without  a  jury,  and  the  court  refused 
the  writ  of  viandamvrS,  and  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff;  and  the  plaintiff,  as  plain- 
tiff in  error,  has  brought  the  case  to  this  court  for  review. 

The  next  case  was  commenced  originally  in  this  court  after 
the  foregoing  case  was  disposed  of  in  the  district  court,  and 
on  February  28,  1888.  It  is  an  application  by  Boylan  for  a 
writ  of  mandamna  against  Warren  to  compel  him  to  permit 
the  plaintiff,  as  the  employee  of  persons  generally  who  may 
be  specially  interested  in  certain  lands  in  said  county  to  ex- 
amine the  judgment  docket  and  the  mechanics'  lien  book  in 
his  office,  and  to  make  copies  or  memoranda  from  such  books 
for  the  above-named   persons;  and  in  addition  thereto  he 
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alleges  a  special  employment  by  the  Kansas  City,  Wyandotte, 
and  Northwestern  Railway  Company  for  such  purpose,  which 
company,  he  alleges,  is  interested  in  certain  lands  as  owner, 
and  in  other  lands  as  contemplated  purchaser. 

The  next  case,  which  was  commenced  after  the  foregoing 
case,  to  wit,  on  March  6,  1888,  is  an  application  in  this  court 
by  the  Kansas  City,  Wyandotte,  and  Northwestern  Railway 
Company  for  a  writ  of  mandamus  to  compel  Warren  to  per- 
mit the  railway  company,  through  its  agents,  to  examine  the 
records  in  the  clerk's  office,  and  to  make  copies  and  memoranda 
thereof  in  cases  where  it  may  be  specially  interested;  and  it 
alleges  that  W.  S.  Boylan  is  its  agent  for  that  purpose,  and 
that  it  wishes  to  ascertain  the  title  to  particular  lands  which 
it  has  purchased  and  which  it  is  expecting  to  purchase. 

It  is  admitted  that  Boylan  is  a  professional  abstractor  of 
titles,  and  that  his  business  involves  the  examination  of  the 
various  public  records  of  the  county,  and  this  not  only  for  the 
purpose  of  furnishing  abstracts  of  titles  to  lands  to  particular 
persons  who  have  some  special  and  pecuniary  interest  therein 
who  may  employ  him  to  do  so  on  particular  occasions,  but  also 
for  the  purpose  of  procuring  data  from  which  he  may  make 
abstracts  of  titles  for  whoever  may  employ  him  to  do  so  in  the 
future.  It  is  also  admitted  that  Warren  is  the  clerk  of  the 
district  clerk  of  Wyandotte  County,  and  that  he  refuses  to  per- 
mit Boylan  to  examine  either  the  judgment  docket  or  the 
mechanics'  lien  book  for  any  such  purpose,  or  to  make  copies 
or  abstracts  or  memoranda  therefrom,  or  of  anything  contained 
therein.  The  three  cases  now  presented  to  us,  we  think,  raise 
all  the  questions  which  the  plaintiffs  might  desire  to  raise  as 
between  themselves  and  the  clerk,  and  all  questions  which 
any  person  having  occasion  to  examine  the  public  records  in 
the  office  of  the  clerk  of  the  district  court  for  any  purpose, 
whether  as  principal  or  agent,  or  as  attorney  or  client,  might 
desire  to  raise  as  between  himself  and  the  clerk.  In  this  state, 
the  clerk  of  the  district  court  is  required  by  statute  to  give  a 
bond  "  conditioned  that  he  will  truly  and  faithfully  pay  over 
to  the  proper  person  or  persons  all  moneys  which  may  be  by 
him  received  in  his  official  capacity,  and  faithfully  discharge 
the  duties  of  his  said  office":  Comp.  Laws  of  1885,  c.  25,  sec. 
147.    Section  148  of  the  same  chapter  reads  as  follows:  — 

''Sec.  148.  The  clerks  of  the  district  courts  shall  do  and 
perform  all  duties  that  may  be  required  of  them  by  law  or 
the  rules  and  practice  of  the  courts,  and  shall  e^ely  keep  and 
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preeerve  all  papers,  procesB,  pleadings,  and  awards  that  may 
be  filed  or  by  law  placed  in  their  respective  offices." 

See  also  sections  680  to  682  of  the  Civil  Code,  relating  to  me- 
chanics' liens,  and  also  sections  703  to  716  of  the  Civil  Code, 
relating  to  the  duties  of  clerks  of  the  district  court.  Section 
172,  article  15,  chapter  25,  of  the  Compiled  Laws  of  1885,  reads 
as  follows: — 

'^  Sec.  172.  Every  county  officer  shall  keep  his  office  at  the 
seat  of  justice  of  his  county,  and  in  the  office  provided  by  the 
county,  if  any  such  has  been  provided;  and  if  there  be  none 
established,  then  at  such  place  as  shall  be  fixed  by  special 
provisions  of  law;  or  if  there  be  no  such  provisions,  then  at 
such  place  as  the  board  of  county  commissioners  shall  direct, 
and  they  shall  keep  the  same  open  during  the  usual  business 
hours  of  each  day  (Sundays  excepted);  and  all  books  and 
papers  required  to  be  in  their  offices  shall  be  open  for  the  ex* 
amination  of  any  person;  and  if  any  of  said  officers  shall 
neglect  to  comply  with  the  provisions  of  this  section,  ho  shall 
forfeit,  for  each  day  he  so  neglects,  the  sum  of  five  dollars; 
provided,  that  in  counties  of  less  than  five  thousand  inhabi- 
tants, the  probate  judge  shall  not  be  compelled  to  keep  his 
office  open  at  the  county  seat,  except  at  the  regular  term,  ex- 
cept the  county  commissioners  shall  so  order." 

Our  attention  is  particularly  called  to  that  portion  of  the 
foregoing  section  which  reads  as  follows:  "All  books  and 
papers  required  to  be  in  their  offices  shall  be  open  for  the  ex- 
amination of  any  person."  It  is  claimed  by  counsel  for  the 
defendant,  Warren,  that  this  provision  of  the  statutes  does  not 
mean  what  it  says;  that  the  clerk  of  the  district  court  is  not 
required. to  keep  ''all  books  and  papers,"  or  indeed,  any  books 
or  papers,  ''open  for  the  examination  of  any  person,"  and  they 
cite  the  decision  of  this  court  made  in  the  case  of  Cormach  v. 
WolcoUj  87  Kan.  891,  as  authority  for  such  claim.  We  think 
ihey  misinterpret  that  decision.  All  that  was  decided  in  that 
case  is  as  follows:  "The  register  of  deeds  will  not  be  compelled 
by  mandamiw  to  permit  any  person  to  make  copies  of  the  en- 
tire records  in  his  office  for  the  purpose  of  making  a  set  of 
abstract  books  for  private  use  or  speculation;  and  no  such 
right  is  given  by  section  211  [172],  chapter  25,  Compiled  Laws 
of  1885." 

We  think  that  case  was  decided  correctly,  but  it  does  not 
apply  to  the  three  cases  now  under  consideration.  We  also 
think  that  much  more  might  be  decided  in  line  with  that 
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decision  and  still  not  reach  the  questions  involved  in  the  pres* 
ent  cases.  For  instance,  it  might  be  decided  or  admitted  that 
in  all  cases  where  a  person  wishes  to  examine  the  records  of  a 
public  office,  whatever  that  office  may  be,  whether  the  regis- 
ter's office,  the  district  clerk's  office,  or  any  othe  office,  un- 
less he  has  a  present  and  existing  interest  of  a  pecuniary 
character  in  the  information  to  be  obtained  from  such  records, 
he  has  no  right  of  action  of  any  kind, — mandamvSy  injunction, 
for  damages,  or  other  action, — although  the  officer  in  charge 
may  utterly  refuse  to  let  him  even  see  the  records.  And  it 
may  also  be  admitted  that  no  person  has  any  absolute  right 
to  examine  the  records  except  during  office  hours,  and  during 
a  time  when  the  records  are  not  in  the  rightful  or  proper  use 
of  any  other  person.  The  refusal  of  the  officer  in  charge  to 
permit  a  person  to  gratify  a  mere  idle  curiosity,  or  to  examine 
the  records  for  the  mere  purpose  of  taking  copies  or  memoranda 
thereof  for  some  supposed  possible  use  in  the  future,  or  to  ex- 
amine the  records  when  they  are  othenrise  rightfully  and  proj^ 
erly  in  use  by  some  other  perscMi,  cannot  constitute  a  basis  for 
any  kind  of  action.  Some  present  and  existing  right  of  a  per- 
son must  be  infringed  to  the  injury  of  such  person  before  aiiy 
cause  of  action  of  any  kind  can  accrue  in  his  favor;  and  upon 
this  principle  the  case  of  Cormack  v.  WoleMj  aupraj  was  really 
decided.  In  the  opinion  of  this  court,  the  statute  last  above 
quoted  means  just  what  it  says.  ''AH  books  and  papers"  re- 
quired to  be  kept  in  any  public  county  office  must  be  kept 
''  open  for  the  examination  of  any  person,"  whoever  that  per- 
son may  be,  provided  he  has  some  or  any  present  and  existing 
interest  to  be  subserved  by  the  examination;  and  it  can  make 
no  difference  whether  such  interest  be  great  or  smcAl,  or  whether 
he  is  interested  as  a  principal  or  as  an  agent,  or  as  an  attor- 
ney or  as  a  client:  he  has  a  right  to  examine  such  books  and 
papers  to  the  extent  of  his  interest. 

These  views  we  think  are  sustained  by  the  authorities.  The 
authorities  relied  upon  as  being  in  opposition  to  these  views 
are  the  following:  Cormack  v.  Wolcotty  $upra;  Bean  r.  People^ 
7  Col.  200;  Webber  y.  Towtdeyj  43  Mich.  534;  38  Am.  Rep.  213; 
Match  Company  v.  Powers^  51  Mich.  145;  Buck  v.  CoUtna,  51  Ga. 
891;  21  Am.  Rep.  236;  Brewery,  Tfateon,  71  Ala.  299;  46  Am. 
Rep.  318;  Phdan  v.  Siate^  76  Ala.  49;  Randolph  v.  Staie^  82  Id. 
527;  60  Am.  Rep.  761.  Although  these  authorities  just  cited 
are  generally  against  an  inspection  or  examination  of  the  rec- 
ords under  the  particular  facts  of  each  case,  yet  they  do  nd 
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oonflict  with  the  views  we  have  expressed,  and  do  not  support 
the  contentioQ  of  the  defendant  The  first  case  cited  is  a  fair 
sample  of  the  others.  Indeed,  we  think  the  dicta  of  the  most 
of  these  authorities  support  our  views,  and  are  against  the 
contention  of  the  defendant.  For  instance,  in  the  case  last 
cited  the  following  language  is  used  by  the  supreme  court  of 
Alabama: — 

''We  must  not,  however,  be  understood  as  intending  to 
abridge  the  right  conferred  by  statute  of  '  free  examination,' 
by  all  persons  having  an  interest,  of  the  records  of  the  probate 
judge's  office.  Nor  will  we  confine  this  right  to  a  mere  right 
to  inspect.  He  may  take  memoranda  or  copies,  if  he  will,  and 
to  this  end  may  employ  an  agent  or  attorney.  The  limitation 
is,  that  he  must  not  obstruct  the  officers  in  charge  in  the  per- 
formance of  their  official  duties,  by  withholding  the  records 
from  them  when  needed  for  the  performance  of  an  official 
function.  Nor  is  this  right  of  examination  confined  to  per- 
sons claiming  title,  or  having  a  present  pecuniary  interest  in 
the  subject-matter.  It  will  embrace  all  persons  interested, 
presently  or  prospectively,  in  the  chain  of  title  or  nature  of 
encumbrance  proposed  to  be  investigated.  The  right  of  free 
examination  is  the  rule;  and  the  inhibition  of  such  privilege, 
when  the  purpose  is  speculative,  or  from  idle  curiosity,  is 
the  exception." 

On  the  other  side  there  are  cases  which  seem  to  be  very 
nearly  in  point  in  favor  of  the  plaintifis  in  the  cases  now 
under  consideration:  State  v.  RaehaCy  37  Minn.  872;  Hanson 
V.  Eichstsedtj  69  Wis.  538;  In  re  McLean,  8  Fed.  Rep.  818 
(U.  S.  Cir.  Ct.  So.  Dist  Ohio);  People  v.  Richards,  99  N.  Y. 
620;  People  v.  Beilly,  38  Hun,  429;  People  v.  Cornell,  47  Barb. 
829;  Hawes  v.  White,  66  Me.  805;  (yHara  v.  King,  52  111.  803. 
It  makes  no  difference,  however,  what  has  been  decided  in 
other  states  with  respect  to  the  questions  which  we  now  have 
under  consideration,  for  the  statute  in  this  state  governs  and 
controls.  Its  language  is  plain,  and  needs  no  interpretation. 
All  may  understand  it  who  will  read  it.  Under  its  provisions, 
'*  all  books  and  papers,"  without  any  exception,  must  be  kept 
open  for  inspection  and  examination,  and  "  any  person,"  with- 
out any  exception,  has  the  right  to  examine  and  inspect  them. 
There  may  be,  and  indeed  are,  exceptions  arising  from  the 
nature  of  the  things  to  be  performed  and  from  conflicting 
rights  and  interests,  but  there  are  none  within  the  terms  of 
the  statute.     And   further,  mandamus  will  lie   to  enforce  a 
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right  in  any  proper  case  at  the  instance  of  any  '^  party  bene- 
ficially interested":  Civ.  Code,  sec.  689.  An  agent,  as  well  as 
a  principal,  may  often,  though  not  always,  be  a  "  party  bene- 
ficially interested.''  And  where  an  agent  has  a  beneficial 
interest  in  a  thing,  if  such  an  interest  is  enforceable  at  all  by 
mandamuSy  he  may  enforce  his  interest  by  mandamus.  From 
anything  appearing  in  the  cases  now  under  consideration, 
neither  of  the  plaintiffs  has  any  other  plain  and  adequate 
remedy.  Also,  the  last  two  cases  brought  were  properly 
brought  in  this  court.  The  defendant  refers,  however,  to  the 
case  of  State  v.  Breescj  16  Ean.  128;  but  that  case  has  no  ap- 
plication to  these  cases.  One  of  the  present  cases  was  com- 
menced in  the  district  court,  and  sufficient  reasons  are  shown 
for  commencing  the  other  two  in  this  court.  Before  closing 
this  opinion  it  would  perhaps  be  proper  to  state  that  '^  any 
person,"  even  as  abstractor  of  titles,  who  may  have  sufficient 
interest  in  the  information  to  be  obtained  from  the  public 
county  records  to  entitle  him  to  an  examination  of  the  same, 
may,  if  he  chooses,  make  copies,  abstracts,  extracts,  or  memo- 
randa therefrom.  There  is  no  statute  and  no  good  reason 
against  it. 

In  the  first  case  the  judgment  of  the  court  below  will  be  re- 
versed; in  the  other  two  cases  peremptory  writs  of  mandamita 
will  be  allowed.  

Right  ot  Private  Psbson  to  Ezaminb  Publio  Rboobds  a&d  to  make 
ftbefcracts  therefrom:  Handolpfi  v,  SkUe,  82  Alft.  527;  60  Am.  Rep.  761,  and 
note  764-768,  where  the  cases  are  coUected  and  reviewed. 

Book  or  Aooounts  ot  Tax  Collsotobs  Kept  bt  thi  Stats  Aitdito& 
18  A  PuBUO  Record,  and  an  attorney  at  law  employed  by  a  tax  collector  to 
represent  him  on  a  settlement  of  his  accounts  has  a  right  to  inspect  the  ac- 
counts of  his  client  as  entered  therein,  npon  showing  evidence  of  his  employ- 
ment: Bretoer  v.  WcUa(m,  71  Ala.  299;  46  Am.  Rep.  318. 

ABsrrRAors  or  Title — Register  or  Deeds — Makdamits.  —  The  register  of 
deeds  will  not  be  compelled  by  mandamw  to  permit  any  person  to  make 
copies  of  the  entire  records  in  his  office,  for  the  porpose  of  making  a  set  of 
abstract  books  for  private  use  or  speonlation;  and  no  such  right  is  given  by 
section  211,  chapter  25^  Compiled  Iaws  of  1885:  Cormati  v.  WoleoU,  87  Kaa 
891. 
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Continental  Insubanob  Company  v.  Pbabob. 

[89  KAHtAB,  890.1 

AmwsB»  Atebmxntb  gw,  'vnaat  Dxemxd  Denivd.  —  Allegations  of  agenoj 
and  anthority  pleaded  aa  new  matter  in  a  reply  are  to  be  deemed  to  be 
oontrorerted  by  defendant  without  the  filing  of  any  pleading  or  affidavit 
denying  the  same,  nnder  section  86  of  the  Kansas  code,  which  does  not 
provide  for  any  pleading  to  the  reply,  except  a  demurrer,  and  section 
128,  which  provides  that  ''the  allegation  of  new  matter  in  the  reply 
shall  be  deemed  to  be  controverted  by  the  adverse  party,  as  upon  direct 
denial  or  avoidance,  as  the  case  may  require^**  notwithstanding  section 
106^  which  provides  that ''  in  all  actions,  allegations  of  ...  .  any  ap- 
pointment or  anthority  shall  be  taken  as  tme,  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney." 

bnuEAiroB— SnPiTLATioNS  SxcKZNo  TO  Mau  Aoint  or  Insubbb  thb 
AoxHT  or  THE  AflSUBXD.  —  An  agent  who  solicits  insurance  for  an  in- 
sozanoe  company  and  fills  in  blanks  in  a  printed  form  of  application  Is 
the  agent  of  the  company,  and  not  of  the  insured,  in  the  taking  of  the 
•pplioation,  although  there  is  a  stipulation  on  the  face  of  the  application 
that  the  statement  is  the  statement  of  the  insured,  and  the  questions  are 
answered  by  the  insured  or  by  his  anthority;  and  if  the  agent  writea 
down  falae  answers  without  the  knowledge  of  the  insured,  after  he  has 
been  truthfully  informed  by  the  insured  of  the  condition  of  the  premises, 
and  had  personally  inspected  the  same,  the  insured  should  not  suffer  for 
his  misrepresentations,  notwithstanding  the  insured  signed  the  applica- 
tion, and  the  policy  made  the  representations  in  the  application  war- 
ranties. 

tnUEAKOB   COKPANT  IS  BSTOmD   VBOM  DSNTIHO  TRUTH  09  BrtATSMXSTB 

Fauslt  Filled  nr  Blasxs  dt  Pbiiitkd  Fobm  or  Appuoation  bt  m 
Agent  without  the  knowledge  of  the  insured,  although  the  insured 
signed  the  application,  the  agent  having  been  truthfully  informed  by  the 
insured  of  the  condition  of  the  premises,  and  having  personaUy  inspected 
the  same,  where  the  company  receives  the  ]^remium,  and  issues  a  policy, 
and  a  loss  occurs. 

BiATEMXHT  or  Agbnt  OF  Insubavox  CoKPAirT  upon  Back  of  Blake  Ap- 
puoATioN  DT  Answer  to  Certain  Printed  Questions  to  Suor 
Agent  oonceming  the  property  insured  are  admissible  in  evidence  to 
show  that  the  agent  Imew  the  condition  of  the  property,  and  filled  in 
the  application  with  a  view  of  obtaining  the  premium  rather  than  of  coo> 
reotiy  transcribing  the  answers  of  the  insured. 

PoLiOT  D  NOT  Avoided  bt  False  Statements  in  Apflioation,  under  a 
provision  that  the  statements  contained  in  the  application  are  warranties 
and  if  any  of  them  are  false  the  policy  shall  be  void,  when  the  f slse  state- 
ments in  the  application  are  made  by  the  agent  of  the  insurance  com- 
pany, without  the  knowledge  of  and  without  any  fraud  or  attempt  to 
deceive  or  misrepresent  on  the  part  of  the  insured. 

Action  by  Amos  E.  Pearce  against  the  ContiDental  In- 
rorance  Company  of  New  York  upon  a  policy  of  insurance. 
The  plaintiff  had  a  verdict  and  judgment  upon  the  first  count 
in  his  complaint,  he  having  dismissed  the  other  counts,  and 
the  defendant  now  brings  error. 
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Kellogg  and  Sedgwick^  for  the  plaintiff  in  error. 
Buck  and  Feighan,  for  the  defendant  in  error. 

Holt,  C.  Defendant  in  error,  as  plaintiff,  commenced  his 
action  in  the  Lyon  district  court  to  recover  the  sum  of  $1,484.75. 
His  petition  contained  three  counts,  but  we  have  only  the 
first  one  under  consideration.  In  it  he  averred  that  defend- 
ant had  issued  to  him  a  policy  insuring  him  against  loss 
by  fire  on  a  dwelling-house,  its  contents,  and  a  barn,  and  that 
they  were  accidentally  destroyed  by  fire.  The  defendant  in 
its  answer  alleged  that  the  policy  of  insurance  was  issued 
upon  plaintiff's  application,  which  was  false  in  its  statements 
and  representations,  and  which  he  made  for  the  purpose  of 
deceiving  and  defrauding  defendant  The  plaintiff,  in  his 
reply,  says  that  the  application  was  written  out  by  the  agent 
of  defendant,  who  had  previously  made  an  accurate  and  care- 
ful examination  of  the  premises,  knew  how  the  house  was 
built,  and  had  expressed  himself  satisfied  with  its  condition 
and  surroundings;  and  he  also  further  set  forth  that  the  agent 
had  full  authority  to  waive  any  conditions  in  the  application. 
There  was  a  trial  by  a  jury,  verdict  for  plaintiff,  and  judg- 
ment thereon.    The  defendant  is  plaintiff  in  error. 

The  first  question  that  confronts  us  is,  whether  the  allega- 
tion in  plaintiff's  reply  of  agency  and  authority  of  the  party 
taking  the  application  should  be  taken  as  true.  Section  108 
of  the  Civil  Code  reads  as  follows:  "In  all  actions,  allegations 
of  the  execution  of  written  instruments  and  indorsements 
thereon,  of  the  existence  of  a  corporation  or  partnership,  of  any 
appointment  or  authority,  shall  be  taken  as  true,  unless  the 
denial  of  the  same  be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney." 

The  plaintiff  contends  that  under  this  section  the  allega- 
tions of  the  reply  should  be  treated  as  fully  proven.  If  we 
should  accede  to  this  proposition,  it  alone  would  determine 
this  case,  for  the  averments  of  the  reply  are  a  complete  de- 
fense to  the  answer  of  defendant.  If  section  108  was  the  only 
one  to  consider  in  this  matter,  we  would  be  compelled  to  hold 
that  the  averments  of  authority  and  agency  are  true,  and  that 
the  party  taking  the  application  had  full  power  to  make  and 
modify  it  as  completely  as  though  the  defendant  itself  by  its 
principal  officers  was  present.  We  are  at  a  loss,  however,  to 
know  how,  under  our  code,  the  reply  could  be  formally  denied; 
for  section  86  provides:  "The  only  pleadings  allowed  are: 
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1.  The  petition  by  the  plaintiff;  2.  The  answer  or  demurrer 
by  the  defendant;  8.  The  demurrer  or  reply  by  the  plaintiff; 
4.  The  demurrer  by  the  defendant  to  the  reply  of  the  plain- 
tiff." 

This  section  makes  it  plain  that  no  pleading  is  allowed  to 
a  reply,  save  only  the  demurrer  of  defendant  thereto.  It  was 
suggested  to  us  that  an  affidavit  denying  the  truth  of  the 
allegations  might  be  filed.  But  that  would  not  be  permis- 
sible; for  an  affidavit  is  not  a  pleading,  nor  could  the  explicit 
provisions  of  the  statute  be  thus  evaded  by  filing  one,  and 
asking  that  it  should  have  the  force  of  a  pleading.  But  sec- 
tion 128  of  the  code  provides:  ''The  allegation  of  new  matter 
in  the  reply  shall  be  deemed  to  be  controverted  by  the  adverse 
party  as  upon  direct  denial  or  avoidance,  as  the  case  may 
require." 

Probably  the  primary  application  of  the  clause,  ''as  the  case 
may  require,"  may  have  reference  to  the  distinction  between 
a  general  denial  and  a  plea  of  confession  and  avoidance;  but 
we  think  it  will  not  violate  the  spirit  of  the  section  to  apply 
it,  without  reservation,  to  averments  of  authority  and  agency 
in  a  reply.  No  pleading  would  put  in  issue  like  allegations, 
unless  verified  by  the  oath  of  the  party,  his  agent  or  attorney, 
and  the  statue  provides  that  all  allegations  of  the  reply  shall 
be  deemed  controverted  by  the  adverse  party,  without  the 
filing  of  any  pleading. 

The  plaintiff  makes  this  contention:  that  all  allegations  in 
a  reply,  except  those  concerning  matters  referred  to  in  section 
108,  should  be  considered  as  denied  without  any  pleading,  but 
those  matters  named  in  said  section  must  be  denied  by  a  veri- 
fied one.  We  cannot  so  construe  the  language  of  that  portion 
of  section  128  we  have  quoted,  especially  when  there  is  no 
provision  of  the  code  authorizing  such  a  pleading.  We  can 
readily  see  that  this  construction  might  not  always  be  satis- 
factory, and  in  some  instances  would  necessitate  the  produc- 
tion of  witnesses  and  testimony  that  section  108  was  intended 
to  obviate.  The  express  provisions  of  the  statute  limiting  the 
number  of  pleadings  must  govern,  although  good  reasons  may 
exist  for  a  different  rule.  We  think,  therefore,  it  devolved 
upon  the  plaintiff  to  prove  by  evidence  that  the  party  taking 
the  application  had  authority  firom  the  company.  The  testi- 
mony supporting  such  allegation  will  be  considered  hereafter. 

The  facts  concerning  the  application  are  these:   Plaintiff 
was  building  a  house  a  short  distance  from  the  city  of  Em- 
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poria,  and  the  agent  of  defendant,  wishing  to  insure  him, 
visited  the  place  two  or  three  times  in  his  absence,  and  finally 
met  him  at  a  bank  in  Emporia,  where  the  application  was 
made.  Some  of  the  statements  in  the  application  were  false. 
The  special  questions  and  answers  that  are  important,  and 
which  we  shall  especially  consider,  are:  "  Chimneys, — mate- 
rial of  same?  Brick.  Condition?  Grood.  On  what  do  they 
rest?  Brackets.  Stove-pipes, — do  they  pass  through  roof  or 
floor?  No.  How  near  wood?  Twelve  inches.  How  secured? 
By  safe  of  zinc  in  flue,  held  by  wire."  The  facts  were  that 
there  was  but  one  chimney;  the  kitchen  stove  was  not  sup- 
plied with  a  flue,  but  from  it  was  a  stove-pipe  running  up 
through  the  roof,  and  which  was  not  more  than  three  or  four 
inches  from  the  wood,  and  was  secured  by  a  safe  of  zinc,  held 
by  wires.  When  the  application  was  taken  the  agent  wrote 
down  all  of  the  answers,  and  read  over  a  part  of  them  to  plain- 
tiff, and  he  signed  them  without  knowing  these  answers  were 
in  the  application.  His  testimony  concerning  the  matter  was 
to  the  effect  that  he  told  the  agent  taking  the  application 
about  the  stove-pipe;  that  he  had  rather  not  insure  then,  but 
wait  until  his  house  was  finished;  and  that  his  preference  was 
the  Freeport,  Illinois,  company.  The  agent  made  some  ob- 
jection to  the  condition  of  the  stove-pipe  in  the  kitchen,  and 
asked  plaintiff  to  build  a  flue  there;  but  he  told  him  it  was 
out  of  the  question,  that  he  never  would  build  it,  that  he  had 
always  been  bothered  with  flues  to  his  kitchen  stove.  The 
agent  then  said  he  would  a  little  rather  have  it  built;  but 
plaintiff  told  him  if  he  could  not  insure  him  without  the  flue, 
he  could  not  insure  him  at  all.  Upon  the  face  of  the  ap- 
plication, just  above  the  signature  of  the  plaintiff,  was  the 
following  printed  stipulation:  ^^  The  foregoing  is  my  own  state- 
ment, and  the  questions  are  answered  by  me  or  by  my  author- 
ity, and  will  be  assumed  as  my  act,  and  the  statements  are 
warranted  to  be  a  correct  description  of  the  risk,  and  also  a 
correct  valuation  and  description  of  the  property  named,  and 
of  all  encumbrances." 

Upon  the  back  of  the  application  is  a  diagram,  and  under 
the  head  of  "  Questions  to  Solicitors"  are  the  following:  '^  Did 
you  survey  the  risk  personally?  Yes.  Do  you  fully  recom- 
mend the  risk?  Yes. — J.  A.  Beals."  In  the  body  of  the 
policy  is  the  following  stipulation:  "  This  indemnity  contract 
is  based  upon  the  representations  contained  in  the  applica- 
tion, of  even  number  herewith,  and  which  the  assured  has 
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signed,  and  pennitted  to  be  submitted  to  this  company,  and 
which  is  made  a  warranty  and  a  part  hereof;  and  it  is  stipu- 
lated and  agreed  that  if  any  false  statements  are  made  in  said 
application,  ....  this  policy  shall  be  null  and  void." 

In  taking  this  application  for  insurance,  was  J.  A.  Beals 
the  agent  of  plaintiff,  or  of  defendant?  It  is  claimed  that,  by 
reason  of  the  stipulation  on  its  face,  which  provided  that  all 
statements,  answers,  and  descriptions  were  the  acts  of  the 
plaintiff,  whatever  part  Beals  may  have  taken  in  making  and 
filling  it  out  was  as  his  agent.  It  must  be  conceded  that 
plaintiff  did  not  seek  Beals  for  this  work;  did  not  even  ask 
him  to  do  it,  and  paid  him  nothing  therefor;  did  not  even 
suspect  that  at  that  time  he  was  his  agent,  but  did  believe 
that  he  was  an  insurance  agent,  looking  after  the  interests  of 
the  company  whose  advantages  he  was  advocating  to  plaintiff. 
He  was  canvassing  for  business  for  the  defendant;  had  made 
several  trips  to  plaintiff's  house,  before  he  saw  him,  to  insure 
it,  and,  against  plaintiff's  preference,  finally  induced  him  to 
insure  in  this  company.  He  was  supplied  with  its  blanks, 
and  was  employed  and  paid  by  it.  This  application  was 
practically  the  work  of  Beals,  though  the  stipulation  on  the 
face  thereof  provides  that  the  answers  and  statements  were 
made  by  plaintiff,  or  his  authority;  thus  attempting  to  make 
the  agent  of  the  company  the  agent  of  the  assured.  The  ordi- 
nary instructions  of  companies  to  their  agents,  and  their  deal- 
ings with  them,  are  too  well  known  for  us  to  shut  our  eyes 
to  the  manner  in  which  their  work  is  carried  on.  This  is  but 
a  form  of  words  to  attempt  to  create  on  paper  an  agency 
which,  in  fact,  never  existed.  It  is  an  attempt  of  the  com- 
pany, not  to  restrict  the  powers  of  its  own  agent,  but  an  effort 
to  do  away  with  that  relation  altogether  by  mere  words,  and 
to  make  him,  in  the  same  manner,  the  agent  of  the  assured, 
when,  in  fact,  such  relation  never  existed:  Planters^  Ins.  Co, 
V.  MyerSy  55  Miss.  479;  80  Am.  Rep.  521.  We  do  not  believe 
the  entire  nature  and  order  of  this  well-established  relation 
can  be  so  completely  subverted  by  this  ingenious  device  of 
words.  The  real  fact  as  it  existed  cannot  be  hidden  in  this 
manner;  much  less  can  it  be  destroyed,  and  something  that 
did  not  in  reality  exist  be  placed  in  its  stead.  The  substance 
is  superior  to  the  mere  drapery  of  words  with  which  one  party 
wishes  to  bring  into  existence  and  clothe  an  unreal  authority: 
SvUivan  v.  Phanix  Ins.  Co.^  84  Kan.  170;  Kausai  v.  Minnesota 
Farmers^  Mutual  F.  Ins.  Ass\  31  Minn.  17;  47  Am.  Rep.  776; 
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Inauranee  Co.  v.  TFiIKtwon,  18  Wall.  222;  Hartford  Protective 
Ins.  Co.  V.  Harmery  2  Ohio  Bt.  452;  59  Am.  Dec.  684;  Sprague 
v.  HoUand  Ins.  Co.j  69  N.  Y.  128;  Boeteher  v.  Hawkeye  Ins.  Co.^ 
47  Iowa,  253;  Gane  v.  St.  Pavl  F.  &  31.  Ins.  Co.j  48  Wis.  108; 
28  Am.  Rep.  535;  Iron  Works  v.  Phosnix  Ins.  Co.,  25  Conn.  465; 
Clark  V.  Union  Mutual  F.  Ins.  Co.,  40  N.  H.  888;  77  Am.  Dec. 
721;  2  Wood  on  Fire  Insurance,  sees.  886,  888;  May  on  In- 
surance, sec.  140. 

If  we  take  the  testimony  of  plaintiff  to  be  true,  as  evidently 
the  jury  and  court  did,  we  must  believe  that  he  made  a  com- 
plete and  truthful  statement  of  the  condition  of  the  house,  the 
stove-pipe  In  the  kitchen,  the  way  it  passed  through  the  roof, 
how  it  was  secured,  etc.;  and  also  that  the  agent  had  exam- 
ined the  risk,  and,  from  personal  inspection  and  observation, 
knew  all  the  surroundings.  Indeed,  he  makes  upon  the  back 
of  the  application  his  statement,  as  solicitor,  that  he  had  care- 
fully examined  the  stove-pipes  and  chimneys,  and  after  sur. 
veying  the  risk  personally,  he  fully  recommended  it.  But  the 
defendant  contends  that  because  he  was  merely  a  solicitor, 
having  authority  only  to  take  and  forward  applications,  he 
could  not  make  a  contract  for  the  company,  and  that  the 
statement  upon  the  back  of  the  application  was  no  part  of  it, 
but  simply  a  memorandum  between  the  company  and  Beals. 
It  insists  that  Sullivan  v.  Phomix  Ins.  Co.^  supra,  is  not  de- 
cisive of  this  case,  for  the  reason  that  Forbriger,  the  agent  of 
the  company  in  that  case,  had  full  power  to  make  the  con- 
tract of  insurance  and  issue  a  policy  without  consulting  the 
officers  of  the  company,  while  in  this  matter,  Beals  did  not 
possess  authority  to  make  a  contract  for  the  company.  We 
believe,  under  the  evidence,  that  he  was  simply  an  agent,  or 
solicitor,  as  he  is  called,  with  power  only  to  take  and  forward 
applications.  Yet  the  company  cannot  relieve  itself  of  all  lia- 
bility for  his  acts  for  that  reason.  The  company  did  make 
him  its  solicitor;  and  it  must  be  presumed  that  he  was  given 
full  power  to  take  applications,  and  give  such  information  to 
the  company  as  he  might  obtain,  either  from  the  applicant  or 
from  other  sources.  For  this  purpose,  at  least,  be  was  the 
agent  of  the  company,  with  full  power;  and  if  he  wrote  down 
false  statements  after  he  had  been  truthfully  informed  by  the 
applicant,  and  after  a  personal  inspection  of  the  premises,  the 
assured  should  not  suffer  for  his  misrepresentations. 

We  will  concede  that  the  defendant  believed  that  the  state- 
ments in  the  application  were  correctly  set  forth  in  the  appli- 
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•cation,  and  if  the  company  had  known  the  actual  fSftcts,  it 
would  not  have  issued  the  policy,  and  that  it  was  deceiyed  by 
tthe  application;  but  this  will  not  relieye  the  company,  because 
-the  deception  was  practiced  upon  it  by  its  own  agent,  and  n6t 
by  the  plaintiflf:  Donnelly  v.  Cedar  Rapids  Ins,  Co.^  70  Iowa, 
'693;  Germania  Fire  Tns.  Co.  v.  McKee^M  111.  494;  Aurora  Fire 
Ine,  Co,  y.  Eddy^  55  Id.  213.  We  are  of  the  opinion  that  after 
the  defendant  had  received  the  premium  of  the  plaintiff,  and 
/issued  him  a  policy,  that  it  was  estopped  from  denying  the 
truth  of  the  statement  filled  in  by  its  own  agent  in  the  applica- 
tion of  plaintiff.  The  knowledge  that  Seals  possessed  was,  for 
the  purposes  of  this  action,  the  knowledge  of  the  company.  He 
was  acting  as  its  agent,  and  it  was  his  especial  duty  to  ascer- 
tain the  actual  facts  about  the  risk,  as  the  company  made  him 
.its  agent  for  that  purpose.  The  application  was  good  enough 
ito  secure  the  premium  for  the  company;  and  where  there  wais 
no  fraud  nor  intention  to  deceive  defendant  on  the  part  of 
]plaintiff,  it  ought  to  be  held  sufficient,  ordinarily,  to  recover 
4he  losses  plaintiff  has  sustained.  After  the  company  has  re- 
.eeived  the  benefits  of  the  contract,  it  ought  not  to  be  permitted 
to  escape  liability  by  questioning  the  statements  of  its  own 
agent,  and  setting  up  his  fraud  as  a  defense  against  a  party 
who  has  been  truthful  and  honest:  Lynchburg  Fire  Ins.  Co.  v. 
>Westj  76  Va.  576;  44  Am.  Rep.  177;  Higgins  v.  Phoenix  Ins. 
Co.,  74  N.  Y.  6;  Eggleston  v.  Council  Bluffs  Ins.  Co.^  65  Iowa, 
1B08;  Guardian  Mut.  Life  Ins.  Co.  v.  Hogan,  80  111.  85;  22  Am. 
iRep.  180;  Sherman  v.  Madison  Mut.  Life  Ins.  Co.^  89  Wis.  104; 
FiaUen  v.  MerehanUf  and  F.  Fire  Ins.  Co.^  40  N.  H.  375;  Breck- 
inridge v.  Am.  Cent.  Ins.  Co.^  87  Mo.  62;  Simmons  v.  Inmraru^ 
Co.y  8  W.  Va.  474;  American  Life  Ins.  Co.  v.  Mahone^  56  Miss. 
180;  Thomas  v.  Hartford  Fire  Ins.  Co.j  20  Mo.  App.  150;  Mass. 
'Life  Ins.  Co.  v.  Robinson^  98  111.  324;  Home  Ins.  Co.  v.  Lems^ 
48  Tex.  622;  Berryman's  Digest  of  Insurance,  440  eteeq.;  May 
on  Insurance,  sec.  143;  1  Wood  on  Fire  Insurance,  sec.  143. 

The  defendant  further  complains  that  the  statements  of 
Beals  upon  the  back  of  the  application  should  not  have  been 
admitted  in  evidence,  because  they  form  no  part  of  the  con- 
tract. Perhaps  they  are  no  part  of  the  contract  between  the 
parties,  but  they  had  their  place  and  importance,  else  the  com- 
prny  would  not  have  prepared  its  blanks  in  the  manner  it  did. 
They  were  evidently  statements  that  defendant  partially  relied 
upon.  They  were  admissible,  if  for  no  other  reason,  to  tend 
to  establish  the  fiact  that  Beals  knew  the  condition  of  the 
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premises;  and  that  making  a  false  statement  of  facts  within 
his  own  knowledge  at  the  time  of  taking  the  application,  it 
tended  to  show  that  he  filled  it  out  with  a  view  of  obtaining 
the  premium,  rather  than  of  correctly  transcribing  the  answers 
of  plaintiff. 

The  defendant  argues  with  much  force  that  the  policy  itself 
makes  the  representations  of  plaintiff  warranties,  and  that  if 
they  were  false,  then  the  policy  should  be  void.  This  is 
especially  important  in  this  case,  for  the  reason  that  the  fire 
originated  from  the  stove-pipe  in  the  kitchen  roof,  about  which 
the  false  statements  were  made.  The  defendant  claims  that 
plaintiff  was  responsible  for  such  statements  because  he 
signed  the  application  after  he  had  an  opportunity  to  read 
and  examine  it,  and  having  thus  entered  into  an  agreement, 
he  should  not  be  permitted  to  say  that  he  did  not  sign  it  with 
full  knowledge  of  its  contents.  When  the  application  was 
taken,  Beals  handed  it  to  plaintiff,  who  said:  '^  You  read  it; 
I  haven't  my  glasses  with  me,"  and  then  Beals  read  a  part  ojf 
it,  but  not  the  answers  that  were  false.  The  first  time  plain- 
tiff knew  they  were  in  the  application,  he  learned  it  from 
another  agent  of  the  defendant,  who  came  to  adjust  the  loss. 
The  plaintiff  evidently  trusted  to  Beals  to  fill  out  the  applica- 
tion truthfully.  He  was  not  dishonest,  did  not  misrepresent, 
and  did  not  intend  to  deceive.  The  only  thing  that  he  was 
guilty  of  was,  that  he  did  not  read  the  answers  that  he  gave 
to  Beals  to  transcribe.  The  dishonesty  was  all  on  the  part  of 
the  agent  of  defendant.  He  evidently  was  anxious  to  secure 
the  premium  from  plaintiff,  and  the  defendant,  in  order  to  in- 
crease its  business,  was  willing  to  intrust  it  in  his  hands.  It 
held  him  out  to  those  with  whom  he  might  deal  as  an  honesty 
truthful  man.  It  should  be  bound  by  his  acts  and  representa- 
tions. The  agent  might  easily  persuade  himself  to  the  belief 
that  there  was  but  a  slight  chance  for  the  property  to  bum, 
and  without  a  fire,  these  false  statements  would  never  be  de- 
tected. 

It  is  insisted  that,  under  such  circumstances,  the  assured 
should  be  bound  by  his  written  application,  unless  there  was 
some  crafty  device  or  stratagem  resorted  to  to  prevent  him 
from  reading  the  application  which  he  signed.  This  is  the 
ordinary  rule  in  signing  a  written  contract  or  stipulation;  but 
after  the  payment  of  the  premium,  we  are  unwilling  to  apply 
it  to  ilB  full  extent  to  the  system  of  taking  applications  which 
is  now  almost  universally  adopted  by  insurance  companies  to 
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obtain  business.  Its  practical  application  would  work  injus- 
tice to  the  insured.  The  company  would  secure  the  premiums 
and  escape  the  payment  of  losses;  and  the  parties  who  in  good 
faith  had  paid  it  money,  and  believed  their  property  insured, 
would  find  after  its  loss  that  they  had  been  deluded.  The 
only  fault  on  the  part  of  the  insured  would  be  in  relying  upon 
the  statements  of  the  agent  of  the  company,  while  the  com- 
pany would  receive  the  premiums,  and,  on  the  other  hand, 
escape  its  liability  on  account  of  the  deception  of  its  own  agent. 
The  current  of  the  later  authorities  seems  to  be  that  the  agent 
who  takes  the  application  and  obtains  the  policy  must  be  re- 
garded for  those  purposes  as  having  full  power  to  act  for  and 
bind  the  company;  and  after  having  received  money  from  the 
insured,  it  cannot  be  heard  to  say  that  the  statements  in  the 
application  were  false,  when  there  was  no  fraud  or  attempt  to 
deceive  and  misrepresent  on  the  part  of  the  assured.  It  is 
true  that  this  current  is  not  unbroken,  but  we  believe  the  bet- 
ter reason  is  in  its  favor,  because  it  would  not  permit  the 
unwary  to  be  ensnared  and  defrauded:  Rowley  v.  Empire  I'M. 
Co.y  86  N.  Y,  550;  Insurance  Co.  v.  Wilkinson^  18  Wall.  222; 
Sehwarzbach  v.  Ohio  Valley  Protective  Unions  25  W.  Va.  622; 
52  Am.  Bep.  227. 

We  recommend  that  the  judgment  of  the  court  below  bo 
affirmed. 

By  the  Court.    It  is  bo  ordered. 


Allbqation  ov  Nbw  Matteb  not  constitating  »  oounterolaim  or  aet-off 
miut  be  considered  as  denied,  and  mnst  be  proved  by  the  party  making  th« 
allegation:  FdhneOocky.  Bailey,  8  Met.  (Ky.)  48;  77  Am.  Deo.  161. 

LisuRAircB  CoKPANT  IS  Chabosabls  wttb  Knowledob  of  every  fact  of 
which  its  general  agent  has  knowledge,  and  when  the  company  fails  promptly 
to  repudiate  the  acts  of  such  agent,  it  will  be  held  to  have  ratified  them,  or 
to  be  estopped  by  its  silence  when  it  ought  to  have  spoken:  2iorH8on  ▼.  in- 
ntrance  Co.,  69  Tex.  353;  5  Am.  St.  Bep.  63. 

Agknt  of  Insurance  Ck>ifPANT  in  Filung  Blanks  does  not  thereby 
become  the  agent  of  the  applicant:  Bartholomew  ▼•  JHerehania'  Ins.  Co.,  25 
Iowa,  607;  06  Am.  Dec  65,  and  note  72;  and  see  Clark  ▼.  CTiiJofi  F.  Ins.  Co., 
40  N.  H.  333;  77  Am.  Dec.  721,  and  note  724-728,  as  to  the  effect  of  stipu- 
lations seeking  to  make  the  agent  of  the  insurer  the  agent  of  the  insured. 

IN80RANOK  AoBNT — Ebioppxl. — Where  an  agent  taking  an  application 
for  insurance  undertakes  to  write  in  the  application  the  answers  of  the  in- 
sored  to  the  qoestions  propounded  to  him,  and  the  insured  having  answersd 
truthfully,  the  agent  nevertheless  writes  false  answers,  the  company  will  be 
estopped  from  relying  upon  such  misrepresentations  to  avoid  the  policy:  WeU* 
em  Auwronee  Co.  v.  Bedor,  85  Ky.  294.  The  agent  of  an  insurance  company 
filled  out  an  application,  and,  without  inquiiy  or  authority  from  the  insured* 
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inaarted  therein  an  answer  stating  tbat  the  property  was  onencambered. 
He  presented  the  application  to  the  insured  for  signing,  without  acquainting 
Inm  with  its  contents,  and  the  latter  signed  it»  not  knowing  that  it  contained 
such  statement  The  court  decided  that  the  insured  was  not  bound  by  snoii 
atatement^  and  that  the  company  oonld  not  avoid  the  policy  on  the  ground  ai 
its  falsilys  Dunbar  v.  PhoenkB  /jm.  Co.  qfBrodklyn,  72  Wis.  492. 


Lebot  and  Western  Bailway  Go.  v.  Hawk. 

[89  Kavsas,  OHbl 
JVBT  MAT  BX  ImTKRBOOATKD    AE   TO  AkT  FAXKTIOITLAB    ElSXBHT  OV  DaM- 

AGS  ScnriBXD,  about  which  testimony  is  oflfered,  in  proceedings  under 
the.  Kansas  statute  to  oondemn  a  right  of  way  over  lands  for  a  railroad; 
but  a  refusal  to  submit  a  question  asking  the  jury  to  state  all  the  ele- 
ments or  sources  of  damage,  and  the  amount  allowed  for  each,  is  not 
erroneous. 
OnsiovE  OF  Fabmkw  as  to  1Ca.bxit  Valui  or  Fabmxno  Lakd  asm  Ash 
MHWiBLH  IK  Ck>KDXiiHATzoK  Pboobbdincii^  when  they  live  in  the  vieini^ 
of  the  land,  are  acquainted  with  its  situation  and  quality,  its  advantages 
and  disadvantages,  and  state  that  they  know  its  value^  although  they 
may  not  have  been  engaged  in  buying  and  selling  land,  and  they  have  no 
knowledge  of  an  actual  sale  of  the  land  in  question,  or  of  similar  land. 

Appeal  from  the  report  of  commissioQers  appointed  to  oon- 
demn a  right  of  way  over  lands  for  a  raUroad.  The  facta  ar'* 
Btated  in  the  opinion. 

W.  P.  Hankneyy  for  the  plaintiff  in  error. 

Haughey  and  McBride^  for  the  defendant  in  error. 

Johnston,  J.  This  action  was  brought  to  the  district  court  of 
Bumner  County  on  appeal  by  Rachel  A.  Hawk  from  the  report 
of  the  commissioners  appointed  by  the  judge  of  the  district 
court  of  that  county,  to  condemn  a  right  of  way  for  the  Leroy 
and  Western  Railway  Company  through  a  portion  of  Sumner 
County,  and  across  an  eighty-acre  tract  of  land  belonging  to 
Rachel  A.  Hawk.  The  commissioners  had  reported  that  ap- 
pellant would  suffer  damages,  by  reason  of  the  construction  of 
the  road  through  her  premises,  in  the  sum  of  $164;  and  at  a 
trial,  which  was  had  with  a  jury  on  December  18,  1886,  there 
was  a  verdict  assessing  the  appellant's  damages  at  $700.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  en- 
tered upon  the  verdict.  The  railway  company  has  removed 
the  cause  to  this  court,  and  asks  for  a  reversal,  upon  three 
grounds:  1.  Error  in  refusing  to  submit  certain  special  ques- 
tions; 2.  In  permitting  incompetent  witnesses  to  testify  as  to 
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tLc  value  of  the  land;  8.  In  giving  improper  instructions  to> 
the  jury. 

The  court  refused  to  submit  the  question,  '^How  much  was* 
the  damage  to  the  farm  by  reason  of  the  water  in  the  ditch, 
thereby  causing  the  adjacent  land  belonging  to  the  plaintiff 
to  cave  in?"  The  question  was  not  warranted  by  the  testi- 
mony offered  in  the  case,  and  its  refusal  was  not  erroneous. 

The  court  was  further  requested  to  submit  to  the  jury  the 
question, ''  What  damage  resulted  to  the  farm  by  reason  of 
the  scaring  of  stock  by  the  company's  cars?"  But  this  was 
properly  denied,  as  the  jury  were  chained  that  they  had  no 
right  to  take  into  .consideration  in  their  estimate  of  damages 
any  risks  which  the  appellant  might  incur  in  the  way  of  scar^ 
ing  her  stock  and  teams,  as  such  damages  were  speculative 
only. 

The  third  question  reftised,  and  about  which  complaint  is 
made,  was,  ''What  are  the  several  elements  or  sources  of  the 
damages  which  make  up  the  aggregate  to  the  answer  to  spe* 
cial  question  No.  10,  and  how  much  of  said  aggregate  is  made 
up  by  each  of  said  elements  or  sources  of  damage?"  Finding 
No.  10,  referred  to,  is» ''  How  much  damage  to  the  land  by 
reason  of  the  inconvenience  for  farming  and  using  and  occupy- 
ing such  land  caused  by  the  building  of  said  railway  through, 
over,  and  across  said  land?"  A.  ''$380."  This  method  of 
questioning  a  jury  would  serve  no  good  purpose,  and  is  not: 
permissible.  A  party  desiring  special  findings  should  submit 
particular  questions  instead  of  general  ones,  and  should  not 
leave  the  jury  to  analyze  and  separately  state  the  constituent' 
elements  of  the  damage  suffered.  The  jury  may  be  interro* 
gated  as  to  any  particular  element  about  which  there  was  tes- 
timony offered,  but  to  require  them  to  distinguish  and  describe* 
all  the  sources  of  damage,  and  the  amount  allowed  for  each, 
would  probably  result  in  confusion,  delay,  and  uncertainty. 
Such  a  procedure  is  not  within  the  purpose  of  the  statute,  and 
has  already  been  disapproved  of  by  this  court:  Leavenworth^ 
etc.  Ry  Co.  v.  Paul,  28  Kan.  816;  Foster  v.  Tumety  31  Id.  58. 

The  next  objection  is,  that  the  opinions  of  incompetent  wit- 
nesses as  to  the  market  value  of  the  land  were  received.  These 
witnesses  were  farmers  living  in  the  neighborhood  of  the  land, 
in  question,  well  acquainted  with  its  situation  and  fertility,  its' 
advantages  and  disadvantages,  and  they  were  therefore  quali* 
fied  to  state  their  opinions  in  regard  to  its  value  before  and 
after  the  railroad  was  constructed  through  it    This  is  not  a 
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question  of  science  or  skill,  requiring  expert  testimony,  but  it 
falls  within  one  of  the  exceptions  to  the  rule  excluding  mere 
opinions  of  ordinary  witnesses.  It  is  not  necessary  that  the 
witnesses  shall  be  engaged  in  buying  and  selling  land,  nor 
that  they  should  have  knowledge  of  an  actual  sale  of  that  or 
similar  land,  to  make  them  competent.  A  farmer  living  in 
the  vicinity  is  presumed  to  be  familiar  with  and  to  know  the 
value  of  farm  lands,  and  there  can  be  no  doubt  of  his  com- 
petency when  it  is  shown  that  he  knows  the  situation  and 
character  of  the  land,  its  productiveness  and  availability  for 
use,  and  who  further  states  that  he  knows  the  value  of  the 
same,  as  did  the  witnesses  in  the  present  case:  Kansas  City 
ICy  Co.  V.  -4Zfen,  24  Kan.  83;  RoherUon  v.  Knapp^  35  N.  Y.  91; 
KeiihibuTg  etc.  R.  R.  Co.  v.  Henry,  79  111.  290;  Pennsylvania 
etc.  R.  R.  Co.  V.  Bunnell^  81  Pa.  St.  425;  Central  Pacific  R.  R 
Co.  V.  Pearson,  85  Cal.  247;  Montana  Ry  Co.  v.  Warren,  6 
Mont.  275;  Sutherland  on  Damages,  463;  Lawson's  Opinion 
Evidence,  435. 

The  final  objection  made  to  a  portion  of  the  charge  given  to 
the  jury  is  not  available.  No  exception  to  the  instruction  was 
taken  at  the  trial,  nor  does  the  record  disclose  that  there  was 
an  exception,  either  general  or  special,  to  any  portion  of  the 
charge;  and  hence  its  correctness  is  not  now  open  to  inquiry. 

We  find  no  error  in  the  record,  and  therefore  will  affirm  the 
judgment  of  the  district  court 

ELSscnrra  OoNSTrrumro  Damages  Beoovxbabls  in  emineiii-doiiiain  pro* 
oeedings:  Ohh  etc  R.  R.  Co.  v.  Waehler,  123  lU.  440;  5  Am.  St  Rep.  592, 
and  note  637-540.  The  jnxy,  nnder  the  Kansas  statute  regarding  oondemna* 
tion  prooeedings,  may  be  interrogated  as  to  any  partioolar  element  of  damage 
■offered  by  reason  of  the  oonstraotion  of  the  raikoad  oyer  the  land;  bat  a 
refusal  to  sabmit  qneetbns  asking  the  jury  to  state  all  the  elements  of  dam- 
age* and  the  amonnt  allowed  for  each,  is  not  error:  Le  Roy  A  T.  R^y  Co.  ▼. 
HdUa,  39  Kan.  640. 

OpraiOKs  OF  WiTNSBSBs  ABB  Admxssiblb  TO  Pbovs  tho  Talne  of  land 
taken  by  a  railroad  company  nnder  the  right  of  eminent  domain:  SU  Louis 
etc  R.  R  Co.  V.  Chapman,  38  Ran.  307;  5  Am.  St  Rep.  744;  LUUe  Rock  etc 
R.  R.  Co.  y.  Woodrt{f,  49  Ark.  381;  4  Am.  St  Rep.  61,  and  note  60.  In  a« 
action  for  damages  to  a  farm  oaosed  by  taking  the  right  of  way  for  a  rail- 
roady  the  testimony  of  farmers  who  lived  in  the  neighborhood  of  the  farm 
in  question,  and  who  stated  that  they  knew  the  value  of  lands  there^  wa4 
competent  on  the  question  of  damages:  BaU  y.  K.  A  N.  W,  IPy  C«fc,  W 
Iowa,  182. 
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State  ex  bbl.  Robb  v.  Gommissionebs  of  Kiowa 

County. 

189  KAH8A0,  867.J 
NXQOTIASLa   COUITTT   B0RD9  ABB  VaUD    IN    HaNDS  OF   BORA    FiDB  FUB« 

CHAfmut  FOB  Valuj^  notwithstanding  there  were  snch  iiregnlarities  in 
calling  and  holding  the  elections  authorizing  their  issue  that  if  the  ques- 
tion of  their  validity  had  been  raised  in  the  proper  manner  and  at  the 
proper  time,  they  would  have  been  held  invalid. 

Mandamus.    The  facts  are  stated  in  the  opinion 

Robb  and  Vandiverty  for  the  plaintiff. 

Rush  and  Dempey^  and  Johnson^  Martin^  and  Keder^  for  the 
defendants. 

Per  Curiam.  This  is  an  action  of  mandamusy  brought 
originally  in  this  court  in  the  name  of  the  state  of  Kansas, 
on  the  relation  of  the  county  attorney  of  Edwards  County, 
to  compel  the  county  commissioners  of  Kiowa  County,  among 
other  things,  to  levy  a  tax  to  pay  interest  on  a  certain 
bridge  bond  issued  by  Edwards  County,  and  to  levy  a  tax 
to  pay  interest  on  certain  court-house  and  jail  bonds  issued 
by  that  county.  The  defendants  have  answered,  and,  among 
other  things,  have  alleged  that  such  bonds  were  not  le- 
gally issued,  and  this  for  the  reason,  as  it  would  seem,  that 
the  elections  authorizing  their  issue  were  not  legally  held. 
The  plaintiff  has  moved  the  court  to  strike  out  all  that  part 
of  the  answer  which  relates  to  the  bridge  bond  and  to  the 
court-house  and  jail  bonds,  and  this  presents  the  question 
now  under  consideration.  Taking  the  alternative  writ  and 
the  answer  together,  it  must  be  presumed  from  their  alle- 
gations that  elections  were  held  for  the  purpose  of  authoriz- 
ing the  issue  of  the  foregoing  bonds;  but  th.at  there  were  such 
irregularities  in  the  calling  and  in  the  holding  of  such  elec- 
tions, that  if  the  question  of  their  validity  had  been  raised  in 
the  proper  maner  and  at  the  proper  time,  they  would  have 
been  held  to  be  invalid;  but  no  such  question  was  raised 
until  after  the  bonds  were  issued,  and  until  after  they  had 
gone  into  the  hands  of  innocent  and  bona  fide  purchasers  for 
value;  and  the  bonds  were  and  are  negotiable.  We  think  no 
question  is  raised  by  this  motion  as  to  whether  Kiowa  County, 
or  any  portion  thereof,  is  liable  on  these  bonds,  provided  they 
are  valid  as  against  Edwards  County;  but  the  only  question 
that  is  raised  by  the  motion  is,  whether  Edwards  County  is  so 
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liable  or  not;  or  in  other  words,  the  question  is,  whether  the 
bonds  are  valid  or  not  in  the  hands  of  innocent  and  bona  fide 
purchasers  for  value  as  against  Edwards  County.  We  think 
this  question  must  be  answered  in  the  affirmative:  Burroughs 
on  Public  Securities,  320  et  seq.;  Commissioners  of  Knox  Co. 
v.  Aspinwall^  21  How.  539;  Gelpcke  v.  City  of  Dubuque^  1 
Wall.  176;  Supervisors  v.  Schencky  6  Id.  772;  I/ynde  v. 
County,  16  Id.  6;  Tovm  of  Coloma  v.  Eaves,  92  U.  S.  484; 
Marcy  v.  Tovmship  of  Oswego,  92  Id.  637;  Commissioners  of 
Douglas  Co.  v.  BoUes,  94  Id.  104;  Commissioners  of  Johnson 
Co.  V.  January,  94  Id.  202;  County  of  Warren  v.  Marcy,  97  Id. 
96;  Wilson  v.  Salamanca,  99  Id.  499. 
Tho  motion  of  the  plaintiff  will  be  sustained. 


Weers  county  bonda  ve,  by  spooial  act  of  legislfttare^  aathorized  to  b« 
lasned  upon  a  popular  \rota  "speoifymg  the  amount,**  and  the  bonds  are 
iBsned  upon  a  popniar  vote  whidi  failed  to  "specify  the  amount,**  this  cir* 
cumatanoe  wiU  be  deemed  an  irregularity  merely,  and  not  sufficient  to  render 
the  bonds  void  in  the  hands  of  bona  fid/t  holderst  Statev.  Salme  Omntg  Coiat, 
48  Mo.  890;  8  Am.  Bep.  106;  oompare  SidiiM  ▼•  FiwMn  Comutg^  48  Ma 
107;  8  Am.  Bep.  87»  and  note  100,  Dmnhm  t.  Hcndiom^  04  Me.  264;  18  Am. 
Bep.  2B3^  and  note  800. 


OASES 

Dl  TBS 

COURT   OF   APPEALS 

07 

KENTUCKY. 


Amebioan  Mutual  Aid  Society  v.  Helbubn. 

IflS  KlVTUCKT,  L] 

IdiB  Ihsubahcb. — MmnxAL  Bensfet  Sogzett  nr  Makuio  Assbssmbkti 
UFOK  IIS  MinfHimii  does  not  act  in  a  judicial  but  in  a  mimsterial  capa- 
cityi  and  no  presamption  can  axiae  in  favor  of  the  regularity  or  legality 
of  ita  Mnwwmnntn 

Lm  IxausjLVCZ,  — Whxv  Mdtval  Benxtef  SooixTr  Belds  upoit  Faxl- 
xna  ov  Ant  Mskbeb  to  pay  hia  assessment  as  a  forfeiture  of  his  mem- 
bership and  benefits  under  its  charter,  it  must  show  affirmatiyely  that 
the  assessment  was  made  in  the  mode  pointed  out  in  the  charter;  other- 
wise the  member  cannot  be  said  to  be  in  default. 

Lm  Inbctkahob.— AyKBKXNT  in  Puudino  that  Cxetain  ABBiMHimniy 
•*  WIS  Duly  Madb  by  defendant  in  accordance  with  its  charter  "  asserto 
no  fact,  but  pleads  only  a  conclusion  of  law,  and  is  radically  defective. 

SimrcM  and  Bodiey^  and  F»  W.  Morancy^  for  the  appellant. 
M.  A.  and  D.  A.  Saehs^  for  the  appellees. 

Bennett,  J.  By  an  act  of  the  Kentucky  legislature  ap- 
proved January  9, 1880,  appellant  was  created  a  body  politio 
for  the  purpose  of  providing  financial  aid  to  the  widows,  or- 
phans, heirs,  legatees,  and  assigns  of  its  deceased  members. 

On  the  tenth  day  of  August,  1881,  Samuel  Helbum  became 
a  member  of  appellant's  society,  and  received  a  certificate  of 
membership  from  appellant,  in  which  appellant  agreed  to  pay 
the  appellees,  sons  of  Samuel  Helbum,  in  sixty  days  after  sat- 
isfactory proof  of  the  death  of  Samuel  Helbum,  the  sum  of 
money  to  which  the  beneficiaries  might  be  entitled. 

The  eighth  section  of  the  act  provides  that  the  beneficiary 
of  the  deceased  member  shall  receive  a  benefit,  not  to  exceed 
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three  thousand  dollars,  payable  within  sixty  days  from  the 
date  of  satisfactory  proof  of  death,  etc. 

On  the  twenty-fifth  day  of  April,  1884,  Samuel  Helburn 
died,  and  the  appellees  presented  to  appellant  proper  proof  of 
his  death,  and  demanded  the  payment  of  the  sum  of  three 
thousand  dollars,  which  they  alleged  was  due  them  according 
to  the  terms  of  said  certificate  and  membership  of  Samuel 
Helburn.  The  appellant  refused  to  pay  said  sum,  or  any  part 
of  it.  Thereupon  appellees  brought  suit  in  the  Jefferson  court 
of  common  pleas  against  the  appellant,  by  which  they  sought 
to  recover  judgment  against  the  appellant  for  the  sum  of 
three  thousand  dollars.  The  appellant,  by  its  answer,  at- 
tempted to  defend  the  action  upon  the  ground  that  Samuel 
Helburn,  in  his  lifetime,  had  failed  to  pay  some  assessments 
made  against  him  by  the  appellant,  to  meet  the  payment  of  the 
policies  of  several  members  of  said  society  who  had  died,  and 
that  he  refused  to  pay  said  assessments,  and  by  reason  thereof 
he  forfeited  his  membership  in  said  society,  and  all  benefits 
arising  from  his  membership  therein.  The  lower  court  sus- 
tained a  demurrer  to  the  answer.  Appellant  then  amended 
its  answer.  A  demurrer  was  sustained  to  the  amended  an- 
swer. The  appellant  again  amended  its  answer.  A  demurrer 
was  sustained  to  that  also.  Another  amendment  was  offered, 
which  the  court  rejected,  and  thereupon  gave  judgment  for  the 
appellees  for  the  sum  of  three  thousand  dollars.  So  much  of 
the  answer  as  it  is  material  to  notice  is  as  follows:  "  Defend- 
ant says  that  on  the  first  day  of  February,  1884,  three  assess- 
ments of  $1.80  each  were  duly  made  by  defendant  against  and 
due  notice  thereof  given  to  Samuel  Helburn,  in  accordance 
with  the  terms  of  said  charter,  upon  the  deaths  of  Mr.  Moran, 
who  died  December  7, 1883,  and  Susan  W.  Harrison,  who  died 
December  9, 1883,  and  E.  T.  Hamilton,  who  died  December 
11,  1883,  who  died  members  of  said  society;  and  payment  of 
said  assessments,  which  amounted  to  $5.40,  was  by  it  de- 
manded of  said  Samuel  Helburn,  who  failed  and  refused  to 
pay  the  same,"  etc. 

The  third  section  of  appellant's  charter  provides  that  it 
shall  be  controlled  by  a  board  of  directors.  The  thirteenth 
section  provides  that  the  board  of  directors  may  appoint  an 
executive  committee  of  three,  to  make  assessments,  etc.  Sec- 
tion 10  provides  that  "  upon  the  death  of  any  member  of  the 
society,  each  surviving  member  may  be  assessed,  and  when 
assessed  shall  pay  to  the  secretary  as  follows:  Members  of  the 


Jan.  1887.]    Ambbican  Mutual  Aid  Sou.  v.  Hblbubn.      573 

first  class,  90  cents;  members  of  the  second  class,  95  cents; 
members  of  the  third  class,  $1.15;  and  members  of  the  fourth 
class,  $1.80."  Section  11  provides  that  ''any  member  failing 
to  pay  his  annual  dues  or  assessment  within  thirty  days  after 
notice  has  been  served  upon  him  or  sent  to  him  shall  forfeit 
his  membership  and  all  benefits  arising  therefrom,"  etc.  Sec- 
tion 12  provides  for  the  raising  of  a  permanent  fund  from  so 
much  of  the  admission  fees,  annual  dues,  and  assessments  not 
used  in  paying  benefits  and  expenses.  And  if  said  permanent 
fund  should  at  any  time  reach  an  amount  sufficiently  large, 
in  the  opinion  of  the  directors,  they  may  have  the  power  to 
suspend  the  assessments  and  pay  the  benefits  out  of  said  fund, 
so  long  as  they  may  think  it  safe  to  do  so. 

The  foregoing  quotations  from  appellant's  charter  show: 
1.  That  assessments  to  pay  the  benefits  to  the  representatives 
of  its  deceased  members  must  be  made  upon  the  surviving 
members  of  the  society  by  its  board  of  directors,  or  that  they 
may  delegate  that  authority  to  an  executive  committee;  2. 
That  by  the  direction  of  the  board  of  directors,  the  benefits 
due  to  the  representatives  of  the  society's  deceased  members 
need  not  be  raised  by  assessments  on  its  surviving  members, 
but  may  be  paid  out  of  the  society's  permanent  fund.  Thus 
we  see  that  no  assessment  can  be  made  on  the  surviving  mem- 
bers of  the  society  to  pay  the  benefits  due  the  representatives 
of  its  deceased  members,  unless  the  assessments  are  made  by 
the  board  of  directors,  or  by  an  executive  committee  appointed 
by  them  for  that  purpose.  Also  that  {be  board  of  directors 
may  dispense  with  the  assessments  on  the  surviving  members, 
and  direct  the  payment  of  the  benefits  to  be  made  out  of  the 
permanent  fund.  Under  the  charter,  no  legal  assessment  can 
be  made  upon  the  surviving  members  of  the  society  to  pay 
the  benefits  due  the  representatives  of  its  deceased  members, 
except  in  the  manner  above  indicated.  Also,  the  board  of 
directors  have  a  discretion  to  dispense  with  said  assessments, 
and  direct  the  payment  of  the  benefits  out  of  the  permanent 
fund.  And  no  one  but  the  board  of  directors  has  this  power. 
The  question  then  arises,  Before  a  member  of  the  society  can 
be  compelled  to  pay  an  assessment  against  him,  or  forfeit  his 
membership  and  benefits  arising  therefrom  by  reason  of  his 
failure  to  pay  the  assessment  made  against  him,  should  it  not 
appear  affirmatively  that  the  assessment  was  legally  made, 
to  wit|  by  the  board  of  directors  themselves,  or  by  an  executive 
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comrDittee  duly  appointed  by  them  to  make  the  asBessmeni 
on  the  memberB  of  the  society? 

May  on  Insurance,  section  557,  says:  '*An  assessment  can 
only  be  valid  when  laid  xmder  the  conditions  stated  in  the 
charter.  A  general  vote  of  the  directors  to  assess  to  a  certain 
amount  to  pay  the  indebtedness  of  the  company  is  no  valid 
assessment  It  must  appear  that  such  a  state  of  affairs  ex- 
isted when  the  vote  was  passed  as  to  authorize  the  vote  itself^ 
as  that  losses  and  expenses  had  actually  been  incurred  beyond 
the  available  assets  in  hand,  which  could  not  be  met  but  by 
an  assessment The  liability  of' the  assured  is  condi- 
tional, and  depends  upon  the  contingency  of  the  happening  of 
losses  and  expenses  to  which  he  shall  be  liable  to  contributei 
which  have  been  duly  ascertained  by  the  directors,  and  which 
make  necessary  a  resort  to  an  assessment  thereon.  It  is  a 
credit  given  for  a  part  of  the  consideration  of  the  contract. 
The  promise  of  the  insured  is  to  pay  upon  such  conditions, 
and  the  existence  of  these  conditions  must  be  established 
affirmatively  before  a  call  for  payment  ....  can  be  enforced. 
....  And  the  assessment  must  be  made  in  strict  accordance 
with  the  authority  given.  Even  a  more  equitable  mode  than 
that  provided  by  the  charter  cannot  be  adopted.  Where  the 
charter  authorizes  the  directors  to  make  an  assessment,  it  can 
be  made  by  them  only." 

In  the  case  of  Thomaa  v.  WhaUorif  81  Barb.  178^  the  court 
held  that  the  promise  of  the  assured  is  to  pay  upon  certain 
conditions,  and  the  existence  of  those  conditions  must  be 
shown  to  exist.  ''  If  the  directors  of  the  company  in  making 
the  assessment  acted  judicially,  the  assessment  itoelf  perhaps 
would  be  evidence,  at  least  prima  fadef  of  the  necessity;  but 
they  do  not  act  judicially,  but  ministerially,  and  they  have  no 
arbitrary  discretion  in  the  matter;  but  they  are  controUed  by 
the  explicit  provisions  of  the  statute,  and  must,  by  proper 
averments  and  proof,  bring  themselves  within  the  terms  of 
those  provisions  before  they  can  enforce  the  collection  of 
the  premium  notes."  In  the  case  of  Long  Pond  Mutual  Fire 
Ins.  Co.  V.  Houghton^  6  Gray,  77,  citing  2  Id.  279,  it  was  held 
that  the  burden  was  upon  the  plaintiff  to  establish  the  fact  of 
a  legal  assessment.  In  the  case  of  Pacific  Mutual  Ins.  Co.  v. 
Guscy  49  Mo.  832,  8  Am.  Rep.  132,  the  court  held  that  it  de- 
volved upon  the  plaintiff  to  aver  and  prove  that  the  contin- 
gency had  happened  upon  which  the  defendant's  liability  had 
become  absolute;    that  there  is   no  arbitrary  discretion  to 
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make  asseserments  by  the  directors,  and  that  they  do  not  act 
judicially,  but  minifiterially,  and  aesessmentB  cannot  be  made 
unless  the  necessity  therefor  properly  and  legally  arises.  In 
the  case  of  Embree  v.  Shideler^  86  Ind.  430,  the  court  held  that 
an  assessment  or  apportionment  was  a  condition  precedent 
necessary  to  be  averred  in  the  complaint,  and  is  not  complete 
and  consummated  until  it  is  ascertained,  fixed,  and  determined 
by  carrying  out  upon  the  extension-book  the  amount  that 
each  member  is  to  x>cty;  that  the  directors  of  the  company 
have  no  arbitrary  discretion  in  making  an  assessment,  but 
they  are  controlled  by  the  explicit  provisions  of  the  statute,  and 
must,  by  proper  averments  and  proof,  bring  themselves  within 
ibose  terms  and  provisions,"  etc. 

Thus  we  see  that  in  making  assessments  by  the  appellant 
npon  its  members,  it  does  not  act  in  a  judicial,  but  in  a  minis- 
terial, capacity.  Therefore  no  presumption  can  arise  in  favor 
rof  the  regularity  or  legality  of  its  assessment;  that  the  ap- 
pellant's board  of  directors,  or  an  executive  committee 
appointed  by  them,  are  the  only  persons  authorized  by  ap- 
pellant's charter  to  make  assessments  against  its  surviving 
members  to  pay  the  benefits  due  the  representatives  of  its 
deceased  members;  that  a  deceased  member  of  the  society 
should  have  died,  and  that  his  representative  was  entitled  to 
a  benefit  arising  from  his  death,  and  that  an  assessment  upon 
all  of  the  surviving  members  was  actually  made  by  the  board 
of  directors,  or  an  executive  committee  appointed  by  them,  for 
Xhe  puriK>se  of  paying  said  assessments,  are  conditions  pre- 
cedent to  the  right  of  the  appellant  to  demand  payment  of  an 
assessment  from  any  of  its  members.  And  they  are  not  bound 
to  pay  any  assessment  until  these  things  occur.  Nor  do  they 
forfeit  their  membership  by  reason  of  their  failure  to  pay  such 
assessments,  unless  these  things  have  occurred.  And  when 
the  society  relies  upon  the  failure  of  any  of  its  members  to  pay 
his  assessment  as  a  forfeiture  of  his  membership  and  benefits 
under  its  charter,  it  must  show  affirmatively  that  the  assess- 
ment was  made  in  the  manner  indicated,  otherwise  the  mem- 
ber cannot  be  said  to  be  in  default.  The  appellant's  answer, 
tested  by  these  rules,  is  radically  defective.  There  is  no  allega- 
tion in  it  that  the  assessment  was  made  by  the  board  of  direc- 
tors, or  by  an  executive  committee  appointed  by  the  board  of 
directors.  The  allegation  is,  that  ^'  the  assessment  was  duly 
made  against  Samuel  Helburn  by  defendant  in  accordance 
with  its  charter."     The  word  "duly,"  preceding  the  word 


676  Hart  v.  Commonwealth.  [Kentucky, 

''assessmeDt,''  Bignifies  nothing  but  the  conclusion  of  the 
pleader.  It  asserts  no  fact.  The  word  '^ assessment"  does 
not  mean  that  the  appellant,  by  its  board  of  directors,  or  ex- 
ecutive committee  appointed  by  the  board  of  directors,  made 
the  assessment  The  words  "in  accordance  with  its  charter  " 
plead  merely  a  conclusion  of  law.  They  assert  no  fact: 
Ormsby  v.  LovdsviUej  79  Ey.  197.  Neither  of  the  amendments 
filed  by  the  appellant  cured  this  defect,  nor  did  the  amend- 
ment offered  by  the  appellant,  and  rejected  by  the  court, 
cure  it. 

For  the  foregoing  reasons,  the  judgment  of  the  lower  court 
is  affirmed. 

WArm  07  FoaniTiTRi  oi  Lifb  Pouot  fOB  Nok-fatmxrt  oi  Prshxuios 
Sm  Hohnan  ▼.  Chnimenial  Life  In»,  Co.,  64  ConxL  195;  1  Am.  St  Rep.  97, 
and  cases  oolleoted  in  note  111;  Baileif  v.  MtUual  Ben,  Aufn,  71  Iowa,  6S9| 
TWn  ▼.  WuUm  Mutual  Aid  Sodetf,  72  Id.  281. 

Pleadino  SHOiHiD  SxATB  Factb,  and  the  averments  of  legal  oonclwirions 
Irawn  from  the  facts  stated  are  in  no  way  necessary  to  the  fnU  presentation 
>f  the  right  claimed,  and  are  properly  stricken  oat  on  motion:  Mcrrimm  ▼. 
/fi0.  Co.,  69  Tex.  853;  5  Am.  St  Rep.  63;  ffewiion  ▼.  Nem  Haven,  84  Conn. 
136;  91  Am.  Dec  718. 
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Geiminal  liAW^EvmsNcx.  —  Upok  Trial  voa  MuBDUt  oa  Mahsuldob* 
TBB,  Thbxats  Mabb  bt  thb  Dbobasbd  against  the  aoonaed,  sltfaongh 
not  commnnicated  to  him,  are  competent  as  evidenoe  npon  thA  qaestioa 
whether  the  one  or  the  otiier  was  the  aggressor,  and  whether  the  act  of 
the  accused  was  done  in  defending  himself. 

Oeorge  Denny^  Jr.^  and  W<UU  Parker^  for  the  appellant. 

P.  W.  HardiUf  for  the  appellee. 

Holt,  J.  This  is  a  conviction  for  voluntary  manslaughter. 
In  a  difficulty  between  the  appellant,  Levi  Hart,  and  John 
Veal,  a  by-stander,  who  was  in  no  wise  engaged  in  it,  by  the 
name  of  Charles  Waller,  was  shot  and  instantly  killed.  A 
jury  have  found  that  the  appellant  did  it.  If  so,  it  was  un- 
doubtedly unintentional  upon  his  part,  and  done  in  shooting 
at  Veal,  who  was  also  then  killed.  The  case  therefore  turns 
upon  whether  the  conduct  of  the  appellant  in  so  shooting  was 
excusable.  If  he  was  first  attacked  by  Veal,  and  acted  only 
in  self-defense,  then  it  was  excusable  homidde. 
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The  testimony  is  very  conflicting  as  to  whether  the  appel- 
lant or  Veal  hegan  the  conflict.  Some  witnesses  testify  that 
the  one  and  some  that  the  other  made  the  first  offensive  move- 
ment, and  fired  the  first  shot. 

The  appellant  offered  to  prove  that  on  the  day  previous  to 
the  killing,  Veal  said  that  he  would  elect  his  man  at  the  elec- 
tion which  was  to  occur  the  next  day,  or  kill  the  appellant. 
This  threat  was  not  communicated  to  the  accused,  and  the 
testimony  was  rejected.  It  is  urged  that  it  was  competent  by 
way  of  showing  who  brought  on  the  difficulty.  The  two  men 
were  opposing  each  other,  being  for  different  candidates.  The 
threat  substantially  fixed  a  time  when  in  a  certain  event  it 
would  be  carried  out.  The  difficulty  did  then  occur;  the 
event  named  was  then  in  progress;  and  the  issue  now  being 
who  was  the  aggressor,  is  the  evidence  of  the  uncommunicated 
threat  by  the  deceased  competent  to  illustrate  it?  The  ques- 
tion has  not  been  heretofore  directly  decided  by  this  court, 
and  indeed,  we  have  little  authority  to  guide  us  to  a  correct 
conclusion. 

In  the  case  of  Comeliua  v.  CommanweaUhj  15  B.  Mon.  539, 
the  prisoner,  who  was  being  tried  upon  the  charge  of  murder, 
introduced  evidence  of  threats  which  had  been  communicated 
(o  him,  and  which  had  been  made  by  the  deceased.  He  then 
offered  to  prove  other  threats  upon  the  part  of  the  accused, 
made  a  few  days  before  the  killing,  and  which  had  not  been 
communicated  to  the  prisoner.  The  lower  court  excluded 
them;  but  this  court  said:  ''We  think  that  this  testimony 
should,  under  the  circumstances  in  this  case,  have  been  ad- 
mitted. It  tended  to  confirm  the  other  evidence  that  Hopson 
had  made  threats  against  the  prisoner,  and  to  counteract  a 
presumption  of  fabrication  by  the  witnesses  who  gave  that  tes- 
timony. Besides,  Hopson's  intention  to  make  an  attack  on 
the  accused  was  an  important  matter,  as  well  as  the  belief  of 
the  existence  of  such  an  intention  on  the  part  of  the  prisoner." 

In  the  case  just  cited,  the  admissibility  of  the  uncommuni- 
cated threats  was  based  upon  the  fact  that  they  tended  to  con- 
firm the  communicated  threats,  and  also  evinced  the  intention 
of  the  deceased,  and  illustrated  the  question  whether  the  one 
or  the  other  was  the  aggressor.  In  the  case  now  before  us,  no 
communicated  threats  were  proven;  hence  the  naked  question 
is  in  hand,  whether  uncommunicated  threats  by  the  deceased 
are  admissible  for  the  purpose  of  showing  whetlier  he  or  the 
accused  began  the  difficulty,  when  this  is  in  issue.    In  deter- 
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mining  it,  it  must  be  kept  in  mind  that  the  question  before 
the  jury  is,  whether  the  accused  is  excusable  upon  the  ground 
that  the  act  was  done  by  him  in  defending  himself  against  an 
unlawful  attempt  by  Veal  to  kill  him,  or  inflict  upon  him 
great  bodily  harm. 

Threats  to  commit  the  crime  for  which  one  is  on  trial  are 
competent  as  evidence  against  him  upon  the  question  whether 
he  in  fact  did  it,  because  they  show  an  intention  to  do  it,  and 
therefore  a  probability  is  created  that  he  is  the  person  who 
did  it. 

If  A  enters  a  house  where  B  is,  and  just  before  doing  so  he 
avows  an  intention  to  kill  B,  and  shortly  after  entering,  a  diiE- 
culty  between  them  occurs,  in  which  A  is  killed,  and  it  is  a 
question  which  one  of  them  began  it,  certainly  the  declaration 
of  A,  although  uncommunicated  to  B,  would  be  competent  evi- 
dence to  illustrate  the  question  who  was  the  aggressor,  and  as 
tending  to  show  that  A  made  the  attempt  to  carry  out  his 
threat.  There  is  in  principle  no  difference  between  this  evi- 
dence and  that  which  we  are  now  considering,  save  in  degree. 
In  the  one  case  the  threat  would,  in  point  of  time,  be  more 
convincing,  perhaps;  but  the  only  difference  would  be  in  the 
weight  of  the  testimony.  It  may  be  said  that  threats  are  often 
the  subject  of  false  testimony,  and  that  mischief  will  result 
from  such  a  rule.  This  is  true,  however,  to  a  greater  or  less 
extent,  of  any  species  of  testimony;  and  the  tendency  of  the 
age  is  to  widen  the  door  for  the  admission  of  evidence,  because 
it  has  been  found  by  experience  that  justice  is  thereby  pro- 
moted. 

In  the  case  of  Jewett  v.  JSanntfUjf,  21  N.  Y.  27,  it  was  held  in 
an  action  for  an  assault  and  battery,  alleged  to  have  been  com- 
mitted in  the  absence  of  witnesses,  that  evidence  of  former  ill 
will  by  the  defendant  against  the  plaintiff  was  competent  as  a 
circumstance  to  show  its  commission. 

In  1  Wharton's  Criminal  Law,  section  642,  it  is  said:  "Where 
A  is  charged  with  a  murderous  assault  upon  B,  or  with  killing 
B  (the  plea  of  self-defense  not  being  set  up),  remarks  or 
threats  affecting  A,  made  by  B  to  a  third  party  before  the 
assault,  are  not  admissible  in  A's  behalf;  especially  when  it 
does  not  appear  at  what  time  they  are  communicate  to  him. 
Yet,  if  the  question  is  whether  the  deceased  was  the  assail- 
ant, the  fact  that  he  declared  beforehand  that  he  meant  to 
attack  the  de&ndant  is  material;  nor,  on  this  issue,  is  it  neces- 
sary that  the  defendant  should  be  proved  to  have  had  notice 
of  such  threats." 
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Again,  in  volume  2,  section  1027,  the  author  Bays:  ''Where 
the  question  is  as  to  what  was  the  deceased's  attitude  at  the 
time  of  the  fatal  encounter,  recent  threats  may  become  rele- 
vant to  show  that  this  attitude  was  one  hostile  to  the  defend- 
ant, even  though  such  threats  were  not  communicated  to  the 
defendant" 

In  the  case  of  Stokes  for  the  killing  of  James  Fisk,  53  N.  Y. 
164, 13  Am.  Bep.  492,  the  question  was  directly  presented;  and 
it  was  there  held  that  where  it  was  a  question  before  the  jury 
whether  the  act  of  the  accused  was  done  in  defending  himself^ 
that  recent  threats  upon  the  part  of  the  deceased  toward  him 
were  competent  as  evidence,  although  they  had  not  been  com- 
municated to  him.  They  of  course  are  not  competent  to  show 
the  quo  ammo  of  the  defendant,  or  from  what  belief  he  may 
be  actuated,  because,  not  having  been  communicated,  he  can 
have  none  by  reason  of  them.  But  where  the  question  is  at 
issue,  whether  the  one  or  the  other  was  the  aggressor,  where 
there  were  no  witnesses  to  the  transaction,  or  if  there  were, 
the  matter  is  in  doubt,  we  conclude  that  such  testimony,  be 
it  worth  much  or  little,  is  admissible  as  an  aid  to  its  solution. 

We  perceive  no  other  error  in  the  record;  but  for  that  indi- 
cated the  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 

•HcnacmB.  —  ADMissiBnimr  nr  Bvipbvob  of  threats  made  by  deoeacedt 
DuheB  ▼.  8taU,  11  Ind.  567;  71  Am.  Deo.  871,  380,  note;  Ckm^pbeU  ▼.  Peqpis, 
16  m.  17;  61  Am.  Deo.  49;  Keentr  ▼.  SUOe,  18  Qa.  194;  63  Am.  Deo.  a69| 
BrumJe^  ▼.  SUUe^  21  Tex.  App.  222;  67  Am.  Rep.  612. 

Houcmx  IS  NOT  ExoDBSD  BT  Th&bats  or  Dbosasbd  Ck>iCMninGATU>  to 
the  aooosed,  but  wiAocompamed  by  acts  endangering  his  safety:  PtopU  v. 
CkamfbeO,  69  OaL  243;  43  Am.  Rep.  257;  Gamon  v.  Peopfe,  124  DL  880. 
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OcKiBfAxor— Advxbss  Fossbssion.  •— ALTHOiraH,  ae  Obnxbal  Ruli,  Bh- 
TBT  ov  Ozrs  Tbnaht  IV  Common  will  Inxtbb  to  the  benefit  of  all,  yel 
he  may  so  enter  and  hold  as  to  render  his  entry  and  possession  adverse, 
and  an  onster  of  co-tenants;  and  where  the  vendee  of  one  tenant  in  com* 
mon  sets  np  claim  in  his  own  right  to  the  whole  tract  of  land,  and  enters 
and  holds  possession  openly  and  oontinoonsly  for  more  than  the  statn- 
tocy  period,  his  possession  is  adverse,  and  a  recovery  by  the  other  ten* 
ants  in  common  is  barred,  although  they  had  no  actual  notice  of  the 
advene  character  of  the  possession. 
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Action  to  recover  a  certain  tract  of  land.  The  opinion 
states  the  case. 

WUliam  Bawling^  for  the  appellant 

J,  D,  Jcmiu^  R.  D,  DaviSj  E.  F.  Z>uZtn,  and  A.  DuvoU,  for  the 
appellees. 

Lewis,  J.  About  the  year  1840  Hiram  Biggs  purchased  of 
one  Rice,  the  patentee,  the  land  in  controversy,  receiving  a 
bond  for  title,  but,  without  taking  actual  possession,  removed 
to  the  state  of  Ohio,  where  he  died  about  1841  or  1842.  And 
some  time  thereafter,  his  widow  and  eight  children  removed 
on  the  land,  erecting  a  house  and  occupying  it  until  1848, 
when  the  title  bond  given  by  Rice  was  assigned,  or  attempted 
to  be  assigned,  by  the  widow  and  three  of  the  children  to 
Thompson,  who  thereupon  took  possession.  Thompson  sold 
the  land  soon  after  his  purchase  to  Pennington,  and  he  to 
Dickerson,  who  held  possession  until  1861  or  1862,  when  he 
sold  it  to  Ross,  who  held  and  claimed  all  the  land  as  his  own 
until  1869,  when  he  sold  and  conveyed  it  to  appellant,  Oreen- 
hill,  who  has  held  and  claimed  it  ever  since. 

This  action  was  brought  May  9, 1881,  by  the  seven  heirs  at 
law  of  Hiram  Biggs,  one  of  them  having  died,  to  recover  the 
entire  tract.  But  the  court  rendered  judgment  for  only  four 
sevenths,  dismissing  the  petition  as  to  the  three  children,  who, 
with  their  mother,  executed  the  assignment  of  the  title  bond 
to  Thompson  in  1848. 

There  is  filed  as  an  exhibit  with  the  amended  petition  a 
copy  of  the  record,  or  part  of  the  record,  of  an  action  by 
Thompson  against  Rice  and  the  widow  and  children  of  Hiram 
Biggs,  instituted  in  1854,  in  which  he  filed  the  title  bond  men- 
tioned, and  asked  for  a  conveyance  to  him  by  Rice  of  three 
eighths,  intended  to  be  three  sevenths  of  the  land,  in  virtue 
of  the  sale  and  transfer  to  him  by  the  widow  and  three  chil- 
dren in  1848,  and  judgment  was  in  1859,  in  that  action,  ren- 
dered accordingly.  But  whether  a  deed  was  made  to  him,  or 
to  the  other  four  children  of  Hiram  Biggs,  in  pursuance  of  the 
judgment,  does  not  appear.  But  in  1865  he  made  an  absolute 
deed  for  the  whole  land  in  severalty  to  Ross,  who  was  then  in 
possession,  as  he  had  been  since  1862,  when  he  purchased  from 
Dickerson. 

At  the  date  of  the  assignment  of  the  bond,  in  1848,  none  of 
the  children  were  of  full  age,  and  it  of  course  might  there- 
after have  been  avoided  by  the  three  children.    But  all  wen 
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of  the  age  of  twenty-one  years  in  1865,  when  the  deed  was 
made  by  Thompson  to  Boss. 

The  ground  upon  which  the  lower  court  decided  the  statute 
of  limitation  constituted  no  bar  to  recovery  by  the  four  chil- 
dren not  parties  to  the  assignment  in  1848,  and  rendered 
judgment  in  their  favor  for  four  sevenths  of  the  land,  is,  that 
Thompson  and  his  vendees  entered  and  held  as  tenants  in 
common  with  them. 

There  can  be  no  question  of  the  correctness  and  frequent 
application  by  this  court  of  the  general  rule  that  the  entry  of 
one  tenant  in  common  will  inure  to  the  benefit  of  all.  But, 
in  regard  to  it,  this  court,  in  the  case  of  QiU  v.  Fauntleroy^a 
Heirs f  8  B.  Mon.  177,  said:  ''This  proposition  is  based  upon 
the  supposition  that  the  entry  is  made  either  eo  nomine  as 
tenants  in  common,  or  that  it  is  silently  made,  without  any 
particular  avowal  in  regard  to  it,  or  without  notice  to  a  co- 
tenant  that  it  was  adverse.  An  entry  of  the  latter  character 
would  not  be  presumed  adverse.  So,  also,  possession  by  one 
tenant  in  common  as  such  will  be  the  possession  of  the  co- 
tenants  also;  and  in  the  absence  of  proof  to  the  contrary,  the 
presumption  would  be  that  the  possession  was  so  held.  But 
the  doctrine  has  been  long  since  held,  and  the  authorities  al« 
ready  cited  sustain  it,  that  one  tenant  in  common  may  so  en- 
ter and  hold  as  to  render  the  entry  and  possession  adverse, 
and  amount  to  an  ouster  of  a  co-tenant." 

We  do  not  think  the  thirty  years'  statute  can  avail  appel- 
lant in  this  case.  For  although  more  than  that  period  of 
time  elapsed  from  1848  to  the  commencement  of  this  action, 
in  1881,  there  is  not  sufficient  evidence  to  show  that  Thomp- 
son, or  any  of  his  vendees,  previous  to  1865,  purchased, 
claimed,  or  held  the  whole  land  in  severalty.  On  the  con- 
trary, Thompson,  in  the  action  instituted  by  him  in  1854, 
presumably  for  the  benefit  of  his  vendees,  claimed  only  an 
undivided  interest  of  three  sevenths,  and  recognized  the  title 
of  appellees  to  the  remaining  four  sevenths.  Consequently, 
the  cause  of  action  did  not  accrue  to  appellees  until  after  that 
time. 

But  from  1865,  Boss  and  appellant,  his  immediate  vendee, 
held  and  claimed  under  the  deed  of  that  date,  which  conveyed 
title  to  the  whole  land,  and  their  possession,  having  been  ac- 
tual, open,  and  continuous,  amounted  to  a  denial  of  the  title 
of  appellees  to  any  part  of  it.  It  is  true,  it  does  not  satisfac- 
torily appear  that  appellees  had  actual  notice  fifteen  years 
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before  the  oommencement  of  this  action  that  the  posseseion 
was  claimed  to  be  adverse  to  them.  But  actual  notice  has 
never  been  held  by  this  court  to  be  necessary  in  order  to  con- 
stitute adverse  holding  a  bar  to  recovery  in  such  case,  it  being 
deemed  sufficient  when  one  joint  owner  holds  and  claims  the 
land  continuously,  and  in  such  manner  as  to  apprise  the  other 
joint  owner's  of  the  adverse  character  of  the  possession:  Rm* 
selVa  Heirs  v.  Marks^s  HeirSy  3  Met.  37. 

In  Farrow^s  Heirs  v.  fdmtmd^on,  4  B.  Mon.  605,  41  Am. 
Dec.  250,  decided  in  1844,  it  was  held  that,  in  analogy  to  the 
rules  applicable  to  landlord  and  tenant,  an  agent  might  place 
himself  in  a  hostile  attitude  to  his  principal,  and  by  openly 
and  publicly  claiming  and  treating  the  land  as  his  own, 
alienating  portions  of  it  and  delivering  the  possession,  and 
continuing  such  acts  for  more  than  twenty  years,  justify  a 
presumption  of  notice  from  the  time  he  thus  placed  himself  in 
an  attitude  of  hostility  to  the  title  of  his  principal. 

In  Riggs  v.  Dooleyy  7  B.  Mon.  236,  it  was  held  that  as  soon 
as  the  purchaser  of  one  tenant  in  common  set  up  claim  in  his 
own  right  to  the  whole  tract,  and  claimed  to  hold  against  all 
the  heirs,  his  possession  was  adverse,  and  the  statute  com- 
menced running  against  the  two  heirs  who  had  been  tenants 
in  common  with  him,  as  soon  as  they  had  notice  of  the  adverse 
holding.  And  after  a  lapse  of  twenty  years'  continued  asser- 
tion of  right,  notice  from  the  commencement  of  the  adverse 
holding  might  be  presumed.  And  it  was  so  expressly  held  in 
RusselUa  Heirs  v.  Markers  HeirSj  just  referred  to:  Oill  v.  Faunt* 
leroy^s  BdrSj  8  B.  Mon.  177;  Lanwin  v.  Huey^s  Heirs j  13  Id.  436. 

In  this  case,  the  evidence  is  conclusive  that  from  1865  Ross 
and  appellant  held  and  claimed  the  land  adverse  to  the  title 
of  appellees,  openly  and  continuously,  and  in  such  manner  as 
to  apprise  them,  for  more  than  fifteen  years  before  the  com- 
mencement of  the  action;  and  according  to  the  well-settled 
doctrine  of  this  court,  and  the  policy  of  the  law,  they  must  be 
presumed  to  have  had  notice  thereof  from  the  commencement 
of  the  adverse  possession.  Consequently,  the  statute  of  limi- 
tation is  a  bar  to  any  recovery,  and  the  judgment  must  be  re- 
versed, and  cause  remanded,  with  directions  to  dismiss  the 
petition  of  appellees. 

OO-TXNAVCT  — OUBTKR  AS  BRWXBN  TSNAinn  IN  OOMMOVl  illMM|r  V.  Jh 

Sauantre,  26  S.  0.  497;  4  Am.  Sb.  Bep.  725^  and  caaes  colleotod  in  nofeo  7S3} 
Bwnu  ▼.  ffeadriek^  S5  Tezrn.  102^ 
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Soli  Usb  jam  OuouPiruflr  or  Camioir  Pbopsbtt  nr  Ora  Tbkart  nr 
CofMMDV  son  HOT  Gbxati  Bilatiok  of  Landlokd  Ain>  TmrAiTT  between 
him  and  hit  oo-teiMUit»  nor  render  him  liable  for  rent»  whether  the  property 
be  reel  or  perKmalx  Haml^  ▼.  Wail,  48  Ark.  185;  8  Am.  St.  Bep.  2ia 

TmKAxn  Df  Oomf OH  oahiIot  Mad  m  Pomiheom  Adtxbsb  to  m  Cck 
fXHAHT,  xzom  BT  AoraiL  Oumi^  er^  in  the  ahMooe  of  tlint»  it  takes 
twMity  yma'  ad?niM  poewion  to  bar  the  oo-tenaat'i  right  of  ei^iy:  Pag$ 
T.  AtMcftb  ^N.  a  07|  8  Am.  St  Bep.  281|  J^iwlai  t.  M€Ltmrtm,99V.  a 
107. 


Habfbb  V.  Habpbb. 

[»  KmrooKT,  10O,J 

Igjuin;— Ooun  of  Equxtt  will  Sn  Asms  Ck>HmrAB0B  at  Ihbtahoi 
OF  Obahtob,  althoogh  it  was  intended  to  defeat  the  law»  if  the  parties 
did  not  stand  vpon  an  eqnal  footing,  and  the  oonyeyanee  was  proonred 
throsigh  the  false  representations  of  the  grantee.  In  soeh  oase^  the  par- 
ties are  la  (Miefo^  bat  not  In  pari  deUeto, 

CtoHTSTAHOl  BT  AgEI>   MoTHEB   OF    BULX    OF    HBB    EsTATB  TO    HZB  SOH^ 

JxwjOMD  thereto  by  the  latter's  false  and  firandnlent  representation  thai 
m  snit  for  sUndsr  was  abont  to  be  oomnHmoed  against  her,  which  would 
wsBlt  in  the  loss  of  all  hegpropar^y,  willbossl  aaidoat  the  InstuMSsf 
thagiantor. 

Fontaine  T.  Fox^  Jt.^  iot  the  appellant. 

/.  21  (yNeal  afid  W.  L.  JacUon^  Jr.^  for  the  appellees. 

HoLTy  J.  When  the  conveyances  now  in  question  were 
execntedy  the  appellant,  Harriet  Harperi  was  a  widow,  and 
eeventy-three  years  of  age.  She  then  had  three  living  chil- 
dren,  two  of  whom  resided  in  distant  states,  while  her  son, 
the  appellee,  Charles  Harper,  who  was  then  thirty-five  years 
old,  lived  near  her,  and  in  whom  at  that  time  she  appears  to 
have  had  implicit  confidence.  She  was  the  owner  of  three 
houses  and  lots  in  the  city  of  Louisville.  On  February  21, 
1881,  she  had  her  vendor  convey  one  of  them,  subject  to  a  life 
estate  in  her,  to  Sallie  Harper,  the  daughter  of  her  son,  Charles 
Harper,  with  the  further  condition  that  in  the  event  of  the 
granddaughter's  death  without  lawful  issue,  it  should  pass  to 
a  grandson,  Arthur  Harper,  the  son  of  Charles  Harper.  On 
September  27, 1881,  she  conveyed  the  other  two  lots  to  Charles 
Harper,  in  trust,  to  be  conveyed  by  him  to  his  two  children, 
Sallie  and  Arthur,  when  they  became  of  age;  but  if  either 
died  before  that  time,  then  the  survivor  was  to  have  them;  or 
if  both  so  died,  then  they  were  to  pass  to  Charles  Harper. 
She  retained  no  estate  of  any  character  in  these  two  lots,  or 
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any  interest  in  the  revenue  arifiing  therefrom.  Upon  the  con« 
trary,  the  deed  provided  that  the  profits  thereof  were  to  go, — 
1.  To  pay  taxes,  insurance,  and  necessary  repairs  upon  the 
property;  2.  For  the  support  and  education  of  the  two  chil- 
dren; and  any  residue  remaining  was  to  be  invested  until 
their  majority  for  their  benefit.  This  left  her  with  but  little, 
if  any,  estate,  save  her  life  interest  in  the  lot  conveyed  by  the 
first-named  deed,  and  upon  which  there  is  a  small  house,  in 
which  she  is  now  residing.  In  fact,  she  is  now,  in  her  old 
age,  in  destitute  circumstances,  while  her  son  Charles  and  his 
family  are  living  upon  the  rents  arising  from  the  property 
covered  by  the  trust  deed.  She  asks  that  both  deeds  be  set 
aside,  upon  the  ground  that  their  execution  was  procured  by 
false  representations  made  to  her  by  her  son,  Charles  Harper. 
The  petition  also  substantially  states,  but  not  in  express  words, 
that  they  were  obtained  by  undue  influence  upon  his  part  over 
her;  and  the  answer  makes  this  issue  by  expressly  denpng 
It.  She  avers  that  a  considerable  sum  of  money  was  stolen 
from  her;  that  she  accused  a  certain  person  of  the  offense 
upon  information  given  to  her  by  her  son,  the  appellee,  Charles 
Harper;  that  he  falsely  and  fraudulently  represented  to  her, 
and  induced  her  to  believe,  that  the  accused  party  was  about 
to  sue  her  for  slander;  that  it  would  result  in  the  loss  of  all  of 
her  property,  and  reduce  her  to  poverty,  and  thus  procured 
her  to  execute  the  deeds,  ostensibly  to  protect  her,  but  in  fact 
to  obtain  the  estate  for  himself.  The  testimony  of  the  appel* 
lant  supports  this  version  of  the  transaction,  but  is  in  direct 
conflict  with  that  of  her  son.  The  wife  of  the  latter  also  con* 
tradicts  the  appellant  to  some  extent;  but  of  course  the  rep- 
resentations might  have  been  made  without  her  knowledge. 
The  attorney  who  prepared  the  trust  deed  testifies  that  it  was 
done  by  the  direction  of  the  appellant,  and  that  she  under- 
stood it 

But  two  other  witnesses  testify  in  the  case.  They  are  dis- 
interested. The  one  says  that  he  heard  the  appellant  say  that 
she  intended  to  give  her  property  to  Charles  Harper's  chil- 
dren. The  other  testifies  that  the  appellee,  Charles  Harper, 
told  him  that  his  mother  had  charged  the  party  with  the 
theft;  that  he  was  afraid  she  would  be  sued  for  it;  that  he 
wanted  to  fix  her  property  so  that,  in  that  event,  a  judgment 
could  not  be  collected,  and  that  this  was  the  object  of  the 
trust  deed. 

This  is  substantially  all  the  testimony  in  the  case.     It 
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appears,  however,  that  the  money  was  not  lost  until  Jnljr  11, 
1881;  and  the  attack  upon  the  deed  of  February  21,  1881, 
appears  to  have  been  abandoned  during  the  progress  of  the 
case.  In  foot,  the  appellant,  in  her  testimony,  does  not  seem 
to  question  it,  nor  is  it  now  assailed  in  argument.  No  further 
notice  will  therefore  be  taken  of  it 

It  is  impossible  to  be  entirely  sure  of  the  true  state  of 
case,  owing  to  the  contradictory  character  of  the  testimony. 
The  probabilities  must  therefore  be  thrown  into  the  scale. 
The  surrounding  circumstances  must  be  considered.  They 
favor  her  claim.  It  is  difficult  to  suppose  that  the  appellant 
would  have  deeded  away  nearly  all  of  her  property,  reserv- 
ing not  even  a  life  estate  in  it,  or  any  of  the  income  arising 
from  it,  and  leaving  her  without  any  means  of  support,  unless 
there  had  been  some  motive  or  impelling  power  driving  her 
from  competency  to  poverty  stronger  than  her  affection  for 
her  grandchildren.  It  occurred,  too,  soon  after  the  loss  of  her 
money.  No  cause,  sufficient  in  our  opinion  to  account  for  it, 
is  even  hinted  at  in  this  record,  save  the  fear  of  a  suit  for 
slander,  and  the  possible  consequent  loss  of  her  property. 
There  is  no  testimony  in  the  case  tending  to  show  that  this 
belief  was  created  in  her  mind  in  any  other  way  than  through 
the  talk  of  her  son  to  her.  If  it  existed,  as  we  think  it  did, 
then  its  creation  is  unaccounted  for  save  in  this  way.  No  suit 
was  ever  brought,  and  it  is  not  shown  that  the  party  ever  in- 
tended to  bring  any.  Indeed,  it  was  utterly  unheard  of,  so 
far  as  this  record  discloses,  srxve  from  the  tongue  of  Charles 
Harper,  but  yet  the  old  lady's  mind  was  filled  with  this  belief. 
In  her  imagination,  poverty  in  her  old  age  stared  her  in  the 
face.  Grim  want  was  at  her  door;  and  in  this  supposed  emer- 
gency she  had  no  one  at  hand  to  trust,  or  upon  whose  judg- 
ment she  could  rely,  save  that  son,  in  whom  not  only  her 
confidence  was  reposed,  but  an  undoubting  faith  that  he 
would  do  right  by  his  mother.  It  is  urged,  however,  that  if 
this  be  so,  yet  she  must  be  turned  out  of  court,  because  it  was 
an  effort  to  defeat  the  law,  to  which  she  was  a  party.  Inter 
partes  in  pari  delicto^  potior  est  conditio  defendentis. 

It  is  true  that  in  cases  of  executed  contracts,  if  the  parties 
be  in  pari  delicto^  they  will  be  left  where  they  have  placed 
themselves.  They  do  not  come  into  court  with  clean  hands. 
If,  however,  one  party  is  but  an  instrument  in  the  hands  of 
the  other,  then  they  are  not  in  pari  delicto.  Judge  Story  says: 
^  One  party  may  act  under  circumstances  of  oppression,  im- 
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poeition,  hardship,  undue  influence,  or  great  inequality  of  con- 
dition or  age,  so  that  his  guilt  may  be  far  less  in  degree  than 
that  of  his  associate  in  the  offense."  In  such  a  case  they  are, 
perhaps,  in  ddietOj  but  not  in  pari  deUcio.  The  act  may  in- 
deed be  substantially  that  of  the  one  party.  Thus  the  law 
forbids  the  payment  of  usury;  but  if  the  borrower  seeks  equity 
for  relief,  it  will  be  afforded;  or  if  he  has  paid  it,  he  may  re- 
cover it  back.  The  rule  partieeps  eriminis  does  not  apply.  He 
is  not  in  pari  ddieto.  He  is  the  slave  of  the  lender, — is  in 
vinculisj — and  must  submit  to  his  necessities. 

A  court  of  equity  will  interpose  and  set  aside  an  instrument 
as  between  the  parties  to  it,  although  it  was  intended  to  defeat 
the  law,  if  the  parties  did  not  stand  upon  an  equal  footing, 
and  if  the  one  influenced  and  controlled  the  conduct  of  the 
other;  and  when  a  relation  of  trust  and  confidence  exists,  the 
party  in  whom  it  is  reposed,  and  who  has  obtained  a  benefit, 
should  show  an  undoubted  right  to  it.  The  onus  is  upon  him  to 
make  it  appear  that  the  transaction  was  fair  and  proper;  and 
relief  will  not  be  denied  to  the  one  least  in  fault,  if  he  has 
been  led  into  it  in  violation  of  confidence  and  by  exciting  false 
alarms  or  fear  of  legal  consequences.  If  the  mind  of  one  of 
the  participants  in  the  transaction  exercises  an  undue  influ- 
ence over  that  of  the  other,  whether  by  imposition  or  threats 
upon  the  one  side,  and  confidence  or  weakness  upon  the  other, 
equity  will  grant  relief  to  the  latter.  Even  if  the  party  had 
sufficient  capacity  to  contract,  yet  if,  through  trusting  confi- 
dence, the  other  has  led  him  into  the  illegal  act,  and  then  im- 
posed upon  him,  such  relief  will  not  be  refused. 

In  Osborne  v.  WiUiamSy  18  Ves.  882,  a  father  and  son  entered 
into  a  contract  in  violation  of  a  statute.  It  had  been  executed 
by  the  son,  and  the  father  had  derived  a  benefit  therefrom. 
Both  parties  having  died,  the  representatives  of  the  son  sued 
those  of  the  father  for  an  account,  and  relief  was  granted  upon 
the  ground  that  while  the  parties  were  in  delietOy  yet  they  were 
not  in  pari  delicto 

In  Pincketon  v.  Browny  8  Jones  Eq.  494,  a  mother,  upon  the 
advice  of  her  son,  executed  a  deed  of  trust  for  the  payment  of 
her  debts,  but  which  left  out  one  of  her  creditors  and  secured 
several  fictitious  notes  executed  to  the  son,  in  whom  she  had 
implicit  confidence;  she  having  paid  all  of  the  bona  fide  in- 
debtedness, the  deed  of  trust  was  vacated  at  her  instance,  the 
court  saying  that  "  the  mother  and  son  were  in  delietOf  but  not 
in  pari  delictoJ*^ 


Jan.  1887.]  Harper  v.  Harper.  687 

See  also  the  cases  of  Bcyd  v.  De  la  MonUagnUj  73  N.  Y.  498; 
29  Am.  Rep.  197;  Bamen  v.  Brotm,  82  Mich.  146;  O* Conner  r. 
Ward,  60  Miss.  1025;  Freelove  v.  Cole^  41  Barb.  818;  and  An- 
derson  y.  Meridethy  82  Kj.  564,  where  it  is  held  that  if  the 
mind  of  one  of  the  actors  in  a  fraud  exercises  an  undue  do- 
minion over  that  of  the  other  by  reason  either  of  physical  or 
intellectual  weakness,  or  from  a  confidence  admitting  of  im- 
position,  then  the  general  rule  that  equity  will  not  aid  either 
party  to  it  does  not  apply. 

In  the  case  now  presented,  the  parties  did  not  stand  upon  an 
equal  footing.  They  were  not  dealing  at  armsMength.  The 
son  had  the  confidence  of  his  widowed  mother.  Such  a  rela- 
tion existed  as  gave  him  special  power  over  her;  but  the  filial 
love  due  to  her  seems  to  have  cringed  to  self-interest,  and  he 
is  found  practicing  on  the  weakness  and  confidence  of  his 
aged  mother.  She  was  not  in  debt;  no  creditor  was  to  be  de- 
frauded; and  under  the  circumstances,  the  deed  must  be  re- 
garded as  the  creature  of  the  false  alarm  of  legal  consequences 
in  her  mind,  but  of  which  he  was  the  author,  and  is,  therefore, 
his  act,  rather  than  that  of  the  mother. 

Judgment  reversed,  with  directions  to  render  a  judgment 
annulling  the  deed  of  September  27, 1881,  and  directing  a  re- 
conveyance to  the  appellant  of  the  property  described  in  it, 
and  for  further  proceedings  in  harmony  with  this  opinion. 


RsUXr  OF  GbAHTOB  VAOH  a  CklNVETANCB,  THB  ObJXCT   OF  WmOB  WAS 
TO  EVADB  SOMB  ItAWp  OB  TO  AOOOMPLISH  SoMB  UNLAWFUL  PiTBFOSB.  — It  11 

an  established  general  principle,  that  as  between  parties  hi  pari  deUeta,  stand* 
iug  upon  an  equal  footing,  no  relief  wiU  be  gi^en  by  the  courts.  In  such  a 
case,  the  parties  will  be  left  in  the  position  where  Uiey  ha^e  knowingly  and 
willfully  placed  themselves:  See  Boffd  v.  Barclay t  1  Ala.  34|  34  Am.  Dec 
762,  and  note  765;  Ho(^:er  ▼.  De  Polos,  28  Ohio  St.  251;  Kahn  v.  WaUan,  Snp. 
Ct  Ohio,  1880;  SoUnger  ▼.  Earle^  82  N.  T.  393;  Harvey  ▼.  Vamty,  08  Mass. 
118;  Booher  v.  Wingo,  Sup.  Ct  S.  0.,  1888;  Shaw  ▼.  CarUk^  65  Tenn.  594^ 
605;  Qoudtf  v.  OtbJiari,  1  Ohio  St.  262;  Fletcher  ▼.  Fleicher,  2  McAr.  38.  Bui 
the  rule  is  not  one  of  universal  application,  and  even  where  the  parties  are  in 
pari  delicto,  the  court  may  interfere  and  grant  relief,  where  public  policy  re- 
quires its  intervention,  though  the  result  may  be  that  a  boiefit  will  be  de- 
rived by  a  plaintiff  who  is  in  equal  guilt  with  the  defendant.  In  such  cases, 
the  guilt  of  the  respective  parties  is  not  considered  by  the  coort^  which  looks 
only  to  the  higher  right  of  the  public^  the  guilty  party  to  whom  relief  is 
granted  being  only  the  instrument  by  which  the  public  is  served:  See  1101- 
man  v.  Jcknmm,  Oowp.  341 ;  Oibome  v.  WUUame,  18  Ves.  370;  Reyndl  ▼.  Bprye^ 
1  De  Gez,  M.  &  G.  660;  W.  v.  B,,  32  Beav.  574;  Clemtne  v.  Clemene,  28  Wis. 
637;  0  Am.  Rep.  520;  Tracy  v.  Talmage,  14  N.  Y.  162;  67  Am.  Dec.  132,  and 
note  153.  And  it  is  said  that  "courts  are  and  should  bo  cautiou3  in  afford- 
ing relief  to  a  fraudulent  grantor,  or  other  violator  of  the  law  umlcr  thifl 
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czoeptimi,  And  should  aet  only  where  it  is  evident  that  some  greater  pnUia 
good  oan  be  sabserved  by  action  than  by  inaction  **:  Cooper,  J.,  in  (yCotmer 
▼.  Ward^  60  Miss.  1Q26»  1037;  and  see  Rt^frtw  ▼.  McDonald^  11  Hnn,  254. 

Bat  unless  the  parties  are  strictiy  cit  jrari  ddieto  as  well  as  m  deUela,  the 
eoorts  are  not  disposed  to  apply  the  maxim  rigidly.    And  where  the  party 
seeking  relief  is  less  to  blame  than  the  otiier,  or  if  it  appears  that  one  party 
may  have  acted  nnder  cireumstanoes  of  oppression,  imposition,  nndne  tnfln- 
ence,  ot  great  inequality  of  condition,  so  that  his  guilt  may  be  far  less  than 
that  of  hii  associate  in  the  offense,  the  court  will  weigh  the  degrees  of  guilt, 
and  afford  relief  to  the  more  innocent  party:  Soman  ▼.  MaU,  42  Md.  513; 
Anderaom  ▼.  Meriddh,  82  Ey.  664;  Freelove  ▼.  CoU,  41  Barb.  326;  41  N.  7. 
619;  HarringUm  ▼.  Omni,  64  Vt  236;  PoUon  t.  Baleh,  69  Mo.  115.    B^cent 
decisions  afford  numerous  illustrations  of  the  application  of  this  doctrine. 
Thus  where  a  husband  represented  to  his  wife  that  she  was  liable  for  certain 
debts,  for  which  in  fact  she  was  not  liable,  and  that  the  creditors  would  take 
her  property  therefor,  and  in  that  belief,  and  with  the  purpose  of  defraud- 
ing such  creditors,  she  transferred  her  property  to  her  husband,  the  convey- 
ance was  set  aside:  Ba^  v,  De  la  MotUagnkt  73  N.  7.  498;  29  Am.  Rep. 
197.    So  where  a  mother  was  induced  by  the  statements  and  persuasion  of 
her  daughter  to  beUeve  that  she  was  in  danger  of  losing  her  land  through 
litigation  of  her  son's  wife  unless  she  conveyed  it  to  her  daughter,  and  she 
did  oonvey  it  for  the  purpose  of  protecting  it  therefrom,  such  representations 
being  nntirue,  and  such  apprehensions  in  fact  groundless,  the  deed  was  set 
aside:  Kleeman  ▼.  PeUur,  17  Neb.  881;  and  see  Harrington  r.  Orant,  64  Vt. 
236.    So  of  a  conveyance,  where  the  parties  thereto  were  brothers,  and  the 
grantor  was  a  cripple,  weak  in  body  and  mind,  and  nnder  the  control  of  the 
grantee,  by  whom  his  fears  were  operated  upon  by  making  him  believe  that 
he  was  in  danger  of  losing  his  property  by  reason  of  a  threatened  suit  for 
breach  of  promise,  for  which  there  was  no  foundation  in  fact^  and  there  was 
no  consideration  paid  and.none  to  be  paid,  and  the  conveyance  was  induced 
by  the  fears  of  the  grantor  and  the  promise  of  the  grantee  to  reconvey  the 
land:  HoUiway  v.  HoUvway^  77  Mo.  392.    So  where  a  person  who  was  igno- 
rant and  of  weak  intellect,  under  the  influence  and  advice  of  another,  exe- 
cuted to  the  latter  a  note  and  mortgage  in  fraud  of  lus  creditors  and  without 
consideration,  it  was  held  that  he  was  not  debarred  from  relief:  Damdton  v. 
CarUr,  55  Iowa,  117.    And  the  doctrine  was  asserted  that  where  a  stronger 
mind  takes  advantage  of  a  weaker,  and  by  persuasion  and  influence  procures 
the  unlawful  act,  the  maxim  tn  fori  delicto  cesses  to  be  applicable:  Id.  119. 
Where  a  conveyance,  in  fraud  of  creditors,  was  made  to  an  Attorney,  in  ac- 
cordance with  and  pursuant  to  his  advice,  it  was  held  that  the  grantor  could 
recover  back  for  his  own  use  the  property  transferred,  such  a  case  constitut- 
ing an  exception  to  the  general  rule  that  the  fraudulent  grantor  cannot  undo, 
for  his  own  benefit,  the  transfer  he  has  made:  Ford  v.  Harrington,  16  N.  Y. 
285;  and  see  Bamet  v.  Brown,  32  Mich.  146.    It  is,  however,  held  that  if  the 
parties  to  an  illegal  transaction  are  in  ffari  deUeto,  the  mere  fact  that  at  the 
time  of  such  transaction  the  relation  of  attorney  and  client  existed  between 
them  will  give  the  latter  no  claim  to  the  aid  of  a  court  of  equi^  to  have  re- 
stored to  him  the  property  of  which  the  former  has  become  possessed  by  their 
Joint  fraud.    The  relation  of  attorney  and  client  alone  will  not  except  the 
ease  from  the  general  rule:  Soman  v.  MaU,  42  Md.  618L 
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James's  Administrator  v.  Trustees  op  Harrods- 

BURG. 

[86  KBKTDCXT,  lALJ 
OOBVORATIOIIB.  —  FaILURS  OH  PaBT  09  MUVIOIPAL    OOBFO&ATIOSr  TO  PBO* 

▼IDS  MiAVS  for  abating  a  nuisance  wholly  on  private  property,  and 
earned  by  the  act  of  the  owner  alone,  or  the  omiasion  of  its  offioen  to 
abate  the  nniaanoe  when  the  means  are  provided,  gives  no  canse  of  action 
agidnst  the  oorporation  to  one  who  is  injured  by  each  neglect  of  duty. 

Thomas  O.  Bell  and  Phil.  B.  2%omp8on,  for  the  appellant 

0.  8.  Fasten  and  R.  P.  Jacobsj  for  the  appellees. 

Pbyob,  C.  J.  The  appellant's  intestate  was  seriously  in- 
jured by  a  stone  thrown  by  a  blast  of  powder,  that  was  made 
on  the  lot  of  one  of  the  residents  of  the  town,  preparatory  to 
the  erection  of  a  building  upon  it  by  the  owner. 

An  action  was  instituted  by  the  person  injured  against  the 
town  of  Harrodsburgf  in  which  it  is  alleged  that  the  excava- 
tion was  made  on  the  lot  by  the  consent  of  the  city,  and  the 
blasting  of  stone  permitted  for  several  days,  the  stones  falling 
in  the  streets  of  the  city,  so  as  to  endanger  the  lives  of  its  citi- 
zens and  those  passing;  and  finally,  one  of  the  stones  striking 
the  plaintiff  on  the  foot,  crushing  it,  rendering  him  a  cripple 
for  life.  It  is  alleged  that  the  blasting,  as  it  was  conducted, 
was  a  nuisance,  and  so  known  to  the  officers  of  the  city  gov* 
emment,  and  they  neglected  to  abate  it,  or  take  any  steps  for 
the  protection  of  those  passing  against  the  danger.  The  plain- 
tiff died,  and  the  action  is  here  in  the  name  of  his  personal 
representative,  who  has  appealed  from  a  judgment  sustaining 
a  demurrer  to  the  petition  and  dismissing  the  action. 

It  is  not  alleged  that  the  nuisance  was  committed  under  or 
by  the  direction  of  the  trustees  of  the  town,  or  that  the  town 
had  any  interest  in  the  lot  or  the  excayation  that  was  being 
made  upon  it.  The  lot  formed  no  part  of  the  public  streets  or 
alleys  of  the  town,  was  not  used  as  a  park  or  pleasure-ground 
by  the  town,  and  the  town  was  in  no  manner  connected  with 
the  wrong,  except  in  consenting  to  the  erection  of  the  building. 
It  is  not  alleged  that  the  building  or  excavation  was  a  nuisance, 
or  endangered  the  lives  of  the  people,  but  it  is  averred  only 
that  the  mode  of  blasting  the  rock,  conducted  by  the  owner,  or 
those  in  his  employ,  was  dangerous  to  the  passers-by,  and  re- 
sulted in  the  injury  complained  of.  The  legislative  power  of 
the  town  may  have  authorized  the  abatement  of  nuisances, 
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and  the  imposition  of  penalties  by  the  authoritieB  on  those 
who  create  a  nuisance  on  their  own  lots,  and  yet  we  arc  awaro 
of  no  rule  that  would  make  the  town  liable  in  a  civil  action  for 
a  failure  to  pass  ordinances  for  the  suppression  of  such  nui- 
sances, or  to  enforce  these  laws  through  the  proper  officers 
when  enacted.  The  public  streets  of  the  town,  under  the  im- 
mediate control  of  the  trustees  or  the  municipal  authorities, 
must  be  kept  unobstructed,  and  when  an  injury  results  to  the 
citizen  by  reason  of  a  neglect  of  duty  in  this  regard  by  the 
proper  authorities,  a  civil  action  may  be  maintained;  and  so 
of  other  property  within  the  corporate  limits  and  belonging 
to  the  corporation.  Here  an  action  is  attempted  to  be  main- 
tained by  a  private  citizen  against  the  town  because  of  the 
negligent  conduct  of  the  owner  on  his  own  lot  in  making  an 
excavation  by  the  use  of  powder  that  had  become  dangerous 
to  the  adjoining  property,  or  to  persons  passing  on  the  street 
adjacent. 

The  city  might  have  notified  the  owner  to  cease  blasting, 
but  the  failure  of  the  owner  to  comply  with  the  request  would 
not  make  the  city  liable  for  failing  to  take  such  action  as  was 
necessary  to  abate  the  nuisance.  The  town  may  have  had 
no  ordinance  on  the  subject,  and  the  remedy,  if  adopted,  not 
adequate  to  suppress  the  wrong;  and  still,  for  the  failure  of 
either  legislative  or  judicial  department  of  the  town  to  per- 
form its  duty  in  this  regard,  no  action  would  lie.  The  owner 
would  be  liable  to  an  indictment  at  the  instance  of  the  public, 
and  also  to  an  action  by  the  party  receiving  a  private  injury 
by  reason  of  the  wrong,  but  as  to  the  town  no  liability  would 
exist  The  power  of  a  town  or  city  to  suppress  or  abate  a 
nuisance,  like  all  other  powers,  is  derived  solely  from  the  legis- 
lature; and  that  a  town  is  responsible  for  not  abating  a  nui- 
sance, both  to  the  public  and  to  the  private  citizen  who  has 
received  a  special  injury,  may,  as  a  general  rule  be  conceded; 
but  in  all  such  cases  the  injury  complained  of  must  arise 
either  from  the  neglect  of  the  town  in  the  attempt  to  discharge 
a  public  duty  for  the  benefit  of  the  public,  such  as  improving 
its  streets,  digging  its  public  wells,  or  erecting  other  public 
works,  or  in  omitting  to  keep  such  improvements  in  a  condi- 
tion that  protects  the  public  or  the  private  citizen  from  dan- 
ger. In  all  such  cases  the  town,  if  a  nuisance  is  caused  by 
the  neglect  of  its  officials,  or  by  others  on  its  public  grounds, 
is  answerable  in  damages,  either  to  the  state  or  the  citizen,  or 
both,  when  a  special  injury  accrues  to  the  latter. 
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The  erection  of  improvexnents  within  a  city  being  necessary, 
the  work  must  be  done  in  an  ordinarily  skillful  manner,  and 
if  not,  and  an  injury  results  to  the  citizens,  the  town  will  bo 
responsible.  But  for  neglecting,  through  its  officers,  to  dis- 
charge certain  official  acts,  that  is,  to  abate  a  nuisance  on 
private  property  caused  by  the  act  of  the  owner  alone,  no  re- 
sponsibility exists  for  a  special  injury. 

In  the  case  of  DatU  v.  City  Council  of  Montgomery^  51  Ala. 
139,  23  Am.  Bep.  545,  the  house  of  the  plaintiiT  was  burned 
down  by  sparks  from  a  steam-engine  used  by  the  proprietors 
of  an  adjoining  lot.  Although  the  engine  might  have  been 
abated  as  a  nuisance  under  the  city  charter,  and  the  authori- 
ties had  been  notified  of  the  danger,  it  was  held  that  no  re- 
covery could  be  had. 

The  doctrine  contended  for  in  this  case  is,  that  the  town  is 
bound  to  abate  all  nuisances  within  its  limits,  or  be  respon- 
sible in  damages  to  those  who  may  be  injured  thereby.  This 
rule  cannot  apply  to  a  municipal  corporation.  The  power  to 
abate  a  nuisance  may  be  expressly  given;  but  the  failure  to 
provide  the  means  of  removing  the  nuisance,  or  the  omission 
of  its  officers  to  remove  it  when  the  means  are  provided,  gives 
no  cause  of  action  to  those  who  are  injured  by  this  neglect  of 
duty.  The  party  creating  the  nuisance  is  liable  in  a  civil 
action,  and  may  be  indicted  for  the  offense.  The  charter  of  a 
town  or  city  usually  gives  it  the  power  to  open  streets,  alleys, 
etc.,  and  to  take  control  of  and  the  custody  of  these  streets,  as 
well  as  the  public  buildings  and  public  grounds;  and  there- 
fore it  becomes  the  duty  of  the  authorities  to  remove  nuisances, 
and  to  prevent  all  obstructions  in  its  public  thoroughfares  cal- 
culated to  endanger  the  lives  of  those  who  are  upon  them. 

In  the  case  of  Parker  v.  Mayor  and  Council  of  Macon^  39 
Ga.  729,  99  Am.  Doc.  486,  a  dwelling  had  been  destroyed  by 
fire,  leaving  the  walls  of  the  building  on  the  edge  of  the  side- 
walk. The  wall  was  in  such  a  condition  as  made  it  liable 
to  fall  at  any  moment,  and  injure  those  passing  on  the  street. 
It  did  fall,  and  injured  the  plaintiff,  who  sued  and  recovered 
damages. 

The  result  in  that  case  was  made  to  depend  on  the  duty  of 
the  city  to  keep  its  sidewalks  and  streets  in  a  condition  of 
repair  that  would  render  them  s^fe  for  those  passing. 

It  was  argued  in  that  case  that  the  wall  was  private  prop- 
erty; but  the  court  held  that  it  was  the  duty  of  the  city  to 
remove  anything  hanging  over  the  sidewalk^  which  would 
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probably  work  an  injury  to  those  passing.  That  case  was 
likened  to  the  case  of  a  pit  dug  at  the  edge  of  the  street*  with 
no  protection  to  prevent  those  passing  from  falling  or  stepping 
over.  Both  were  regarded  as  obstructions  to  the  public  way, 
and  the  city,  having  the  control  of  the  streets,  like  an  indi- 
vidual, could  not  create  the  nuisance,  and  should  not,  by  rea- 
son of  its  charter  contract,  neglect  the  important  duty  of 
keeping  such  a  way  safe  for  those  passing  over  it.  Here  the 
stones  constituted  no  obstruction  to  the  street,  although  the 
lives  of  those  passing  were  endangered.  The  city  had  neither 
the  custody  nor  control  of  the  private  property,  and  is  no  more 
liable  for  the  special  injury  than  if  sky-rockets,  shot  from  the 
yard  of  the  owner,  had  caused  the  town  to  bum  up,  or  had 
injured  those  upon  the  streets;  or,  as  in  the  case  from  Ala- 
bama, where  the  sparks  from  the  engine  had  destroyed  the 
house  of  a  neighbor.  There  is  a  manifest  distinction  between 
the  case  before  us  and  that  of  Parker  v.  Mayor  and  Council  of 
J/acon,  supra.  In  the  last-named  case,  the  duty  was  imposed 
upon  the  party  in  possession,  with  the  absolute  control  of  the 
streets  for  the  public  use,  of  keeping  them  in  repair;  and  it 
was  as  much  its  duty  to  remove  the  walls  as  it  was  to  have 
taken  the  dibris  from  the  street  after  the  fall.  Its  charter 
obligation  bound  it  to  discharge  this  duty.  In  the  case  before 
us,  the  town  was  empowered  to  legislate  in  regard  to  all  nui- 
sances, and  the  omission  to  provide  a  remedy  against  the 
owner  of  private  property  permitting  the  nuisance,  or  to  exe^ 
cute  an  ordinance  passed  to  prohibit  such  a  nuisance,  and  to 
abate  it,  is  made  the  foundation  of  the  action.  The  failure  to 
take  legislative  action,  or  to  enforce  the  law  when  enacted  by 
entering  upon  the  private  estate  of  the  citizen  and  staying  the 
manner  of  the  execution  of  the  owner's  work  upon  it,  gives  no 
cause  of  action  against  the  city.  The  failure  to  exercise  that 
governmental  power,  whether  legislative  or  judicial,  is  not 
within  the  class  of  cases  or  the  rule  by  which  the  liability  of 
the  town  is  to  be  determined.  The  judgment  below  is  there- 
fore aflirmed.  

Municipal  Cobforatioh  —  LiABiUTr  tor  Failvbm  to  Kemotb  ob  Abati 
KuiSAKCX:  McDade  v.  Cheater  CfUy,  117  Pa.  St.  414;  2  Am.  8t.  Rep.  681, 
686,  note;  Wright  ▼.  Aufpuia,  78  Ga.  241;  6  Am.  St  Rep.  266. 

MiTKiGiPAL  CoRPORATioK  IS  LiA^Li  TOR  Ihjitbt  oaued  by  munnoe 
oooasioned  by  backing  of  water  by  reason  of  sewer  or  cnlvert  defectively  oon- 
stnicted,  wbich  would  not  have  occurred  bnt  for  that  cause,  although  plain- 
tiff's  cellar  had  been  lowered  by  a  prior  owner:  ffiUkmi  r.  Maifor,  68  Md. 
100;  6  Am.  St.  Bep.  422. 
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Kempeb  v.  Commonwealth. 

[86  KBzrrucKT,  210.] 

CBDcnrAL  Law.  —  PuNiSBMXKT  Imposed  bt  Cmr  OovKBinuDrr  vfon  Ov- 
RNDKB  VOR  HAYiHO  VIOLATED  the  poUoe  regulatioiu  of  the  dty  is  no  bar 
to  a  proeecntion  by  the  state  for  the  same  acts,  when  they  also  oonstitato 
an  offense  against  the  laws  of  the  state.  And  the  provision  in  the  city 
charter  which  gives  the  city  ooort  exclusive  jurisdiction  of  all  offenses 
committed  against  the  ordinances  and  by-laws  of  the  city  means  that  the 
jurisdiction  of  such  court  is  exclusive,  so  far  as  the  aet  oonstitntes  aa 
offense  against  the  city. 

W.  71  EUUy  for  the  appellant. 
P.  W.  Hardin^  for  the  appellee. 

Bennett,  J.  The  appellant  was  indicted,  tried,  and  con- 
victed in  the  Daviess  circuit  court  for  keeping  and  maintaining 
a  bawdy-house  in  the  city  of  Owensborough,  Daviess  County, 
Kentucky.  Her  fine  was  fixed  by  the  jury  at  $350.  She 
pleaded  in  bar  that  she  had  been  tried  for  the  same  offense  and 
convicted  of  it  in  the  city  court  of  Owensborough,  which  court, 
under  the  city  charter  and  by-laws,  had  jurisdiction  to  try  the 
ofiTense.  The  circuit  court,  regarding  appellant's  plea  in  bar 
as  insufficient,  overruled  it,  and  rendered  judgment  against 
her  for  $350, — the  amount  fixed  by  the  jury.  She  has  ap- 
pealed to  this  court. 

By  the  charter  of  the  city  of  Owensborough,  its  mayor  and 
common  council  are  authorized  to  pass  such  ordinances  as 
they  may  deem  necessary  and  proper  for  the  purpose  of  sup- 
pressing disorderly  houses,  bawdy-houses,  etc.,  within  the  city 
limits,  and  to  prescribe  the  punishment  for  the  violation  of 
such  ordinances.  Pursuant  to  this  power,  the  mayor  and  com- 
mon council  passed  an  ordinance  providing  that  any  person  or 
persons  who  shall,  within  the  city  of  Owensborough,  establish  or 
carry  on,  or  permit  to  be  carried  on,  upon  his  or  her  property, 
any  house  of  ill-fame,  shall,  upon  conviction  for  each  and 
every  offense,  be  fined  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars;  that  each  twenty-four  hours 
same  is  carried  on,  or  permitted  to  be  carried  on,  shall  consti- 
tute a  separate  offense  under  this  ordinance.  The  city  charter 
also  provides  that  the  city  court  shall  have  exclusive  jurisdic-^ 
tion  of  all  actions  and  prosecutions  for  violations  of  the  ordi- 
nances and  by-laws  of  the  city. 

The  question  is,  Was  the  appellant's  trial  and  conviction  in 
the  city  court  of  Owensborough,  for  having  kept  a  bawdy-house 
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ill  the  city,  in  violation  of  the  city  ordinance,  a  bar  to  a  prose- 
cution by  the  state  for  the  same  acts,  which  constituted  an 
offense  against  the  laws  of  the  state? 

The  ordinances  and  by-laws  of  the  city  of  Owensborough| 
which  provide  for  the  good  order,  peace,  and  morals  of  the  city, 
are  mere  police  regulations,  and  form  no  part  of  the  criminal 
jurisprudence  of  the  state.  The  state  exercises  its  judicial 
power  in  criminal  cases  arising  under  the  general  criminal 
jurisdiction  of  the  state,  and  where  its  peace,  good  order,  and 
dignity  are  involved. 

The  power  conferred  upon  the  city  of  Owensborough  by  its 
charter,  as  well  as  the  purpose  of  the  ordinance  passed  pursu- 
ant to  the  charter,  was  to  provide  a  mere  police  regulation  for 
the  enforcement  of  good  morals  —  the  suppression  of  bawdy- 
houses  —  within  the  city  limits.  The  city  did  not  attempt  to 
punish  the  appellant  for  any  offense  committed  against  the 
laws  of  the  state.  It  had  no  power  to  inflict  such  punishment 
The  offense  for  which  she  was  punished  was  committed 
against  the  good  order  and  public  morals  of  the  dty.  The 
offense  committed  by  appellant  against  the  city  and  the  state, 
although  consisting  of  the  same  act,  are  quite  distinguishable, 
and  the  prosecution  for  each  offense  proceeds  upon  different 
grounds;  that  of  the  city  proceeds  upon  the  sole  ground  of 
punishing  for  violating  the  city  ordinance,  the  state  having 
no  jurisdiction  to  prosecute  and  punish  for  the  violation  of  the 
ordinance.  The  prosecution  by  the  state  proceeds  upon  the 
sole  ground  of  punishing  for  violating  its  criminal  laws,  which 
are  applicable  alike  in  the  whole  state,  and  violators  of  them 
must  be  punished  by  the  same  general  principle,  the  city,  by 
virtue  of  its  police  regulations,  having  no  jurisdiction  to  prose- 
cute and  punish  persons  for  violating  the  criminal  laws  of  the 
state. 

The  case  at  bar  aptly  illustrates  these  principles.  The 
punishment  prescribed  by  the  city  ordinance  for  keeping  a 
bawdy-house  within  the  city  limits  is  a  fine  of  not  less  than 
twenty-five  dollars,  and  not  more  than  one  hundred  dollars. 
The  punishment  for  violating  the  state  laws  by  keeping  a 
bawdy-house  is  by  fine  or  imprisonment,  or  both,  at  the  dis- 
cretion of  the  jury  trying  the  case.  So  if  the  principle  con- 
tended for  by  appellant  prevailed,  she,  although  violating  the 
laws  of  the  state  as  well  as  the  police  r^ulations  of  the  city, 
could  only  be  fined  for  keeping  a  bawdy-house  within  the  city 
limits  from  twenty-five  dollars  to  one  hundred  dollars,  whilst 


Jan.  1887.]         Exmpbb  v.  Commonwealth.  695 

her  neighbor,  for  keeping  a  bawdy-house  just  beyond  the  city 
limits,  could  be  fined  and  imprisoned,  at  the  discretion  of  the 
jury.    Such  a  rule  would  be  clearly  wrong. 

The  truth  is,  that  the  appellant,  by  keeping  a  bawdy-house 
within  the  limits  of  the  city  of  Owensborough,  violated  its 
police  regulations,  for  which  the  city  had  the  right  to  punish 
her,  and  did  puniah  her.  And  by  the  same  act  she  violated  the 
criminal  laws  of  the  state.  And  each  had  the  right  to  punish 
her  without  reference  to  the  jurisdiction  of  the  other;  and  the 
punishment  inflicted  upon  appellant  by  the  city  government 
for  violating  its  police  regulation  was  no  bar  to  the  right  of 
the  state  to  punish  her  for  violating  the  criminal  laws  of  the 
state:  See  Cooley  on  Constitutional  Limitations,  Sth  ed.,  241; 
Mayor  etc.  v.  AUaire^  14  Ala.  402;  Shaffer  v.  Mumma^  17  Md. 
836;  79  Am.  Dec.  656. 

The  provision  in  the  city  charter  which  gives  the  city  court 
exclusive  jurisdiction  of  all  offenses  committed  against  the 
ordinances  and  by-laws  of  the  city  speaks  for  itself.  It  means 
that  the  jurisdiction  of  the  city  court  to  try  and  punish  all 
offenses  against  the  police  regulations  of  the  city  shall  not  be 
invaded  by  any  other  jurisdiction:  See  Levy  v.  SiaUj  6  Ind, 
284. 

The  judgment  of  the  lower  court  is  affirmed. 


CRmnrAL  Law— -DsnofSB  ov  Fobmxb  Aoquitial  ob  OoirvxonoH:  Black 
w.  State,  36  Ga.  447;  91  Am.  Deo.  772;  DonMek  v.  State,  40  Ala.  680;  91 
Am.  Dea  496;  Jone$  ▼.  Stale,  13  Tex.  168;  62  Am.  Deo.  660;  Maker  ▼.  State, 
53  Ga.  448;  21  Am.  Rep.  269;  StaU  t.  Litti^field,  70  Me.  452;  85  Am.  Rep. 
33o;  Wilcox  v.  State,  6  Lea,  571;  40  Am.  Bep.  53;  CurHi  ▼.  State,  22  Tex. 
App.  227;  58  Am.  Bep.  635. 

When  Act  is  hot  Pukishablb  vhdxb  Gkfbiul  SrAxim  after  poniali- 
meat  under  eity  cvdinance:  EvffwmHh  ▼.  Peopie,  8  Ool.  175;  54  Am.  Bap.  550L 
Bat  oompare  MeRea  ▼.  Mayer,  59  Oa.  168;  27  Am.  Bep.  890. 
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Hbndbiokson  V.  Commonwealth. 

[85  KmstTUCXY,  28LJ 

HoKioiDi — DxATH  ntoM  EzFosuRB  CoMPBLLXD  BT  DmaxvAxn — iNsnuo* 
TI0N8  TO  JuRT.  —  On  trial  of  indictment  of  husband  for  murder  of 
wife,  it  appeared  that  they  quarreled  in  the  night-time,  that  the  hus- 
band threatened  to  cut  his  wife's  throat,  and  that  thereupon  she  fled 
from  the  house  and  died  from  exposure.  An  instruction  which  author- 
ised the  jury  to  convict,  "if  they  believed  the  accused  used  such  foroa 
and  violence  as  to  cause  the  deceased  to  leave  the  house  from  fear  of 
death  or  great  bodily  harm  at  his  hands,*'  was  properly  given;  but  in 
this  case,  the  accused  being  a  cripple  in  one  arm,  and  it  appearing  that 
the  deceased,  his  wife,  had  the  disposition  and  ability  to  fight  with  hinit 
it  was  error  not  to  permit  the  jury  to  inquire  **  whether  or  not  such  fear 
was  well  grounded  or  reasonable  ";  and  the  jury  should  have  been  fur- 
ther instructed  "that,  to  convict,  they  must  believe  the  death  of  the 
wife  by  exposure  was  the  natural  and  probable  oonsequenoe  of  leaviqg 
the  house  at  the  time  and  under  the  circumstances." 

R.  L.  Ewelly  for  the  appellant 

P.  W.  Hardifij  attomey^eneralj  for  the  appellee. 

Lewis,  J.  Under  an  indictment  for  the  murder  of  his  wifb| 
appellant  was  oonvicted  of  manslaughter. ' 

From  the  testimony  of  a  daughter  of  the  deoeased,  and 
step-daughter  of  appellant,  the  only  person  present  at  the 
time,  it  appears  that  a  difficulty  took  place  at  their  residence, 
at  night,  after  they  had  retired  to  bed,  in  the  winter  of  1885-86, 
and,  in  the  language  of  the  witness,  occurred  as  follows:  '^The 
sow  rooted  open  the  door  of  the  cabin,  and  they  [her  mother 
and  father]  fell  out  over  driving  her  out,  and  he  choked,  beatp 
scratched,  and  struck  her,  and  she  knocked  him  down  with 
the  iron  shovel,  and  got  on  him,  choked  him,  and  asked  him 
how  he  felt,  and  he  started  towards  his  breeches  and  said:  '  If 
I  had  my  knife, — I  will  get  my  knife  and  I  '11  cut  your  dog- 
gon'd  throat';  and  that  she  ran  out  at  the  door  and  did  not 
return  that  night;  that  he  shut  the  door  after  her  and  propped 
it  with  a  stick  of  wood  and  went  to  bed."  She  further  stated 
that,  next  morning,  she  went  to  look  for  her  mother,  and  found 
her  lying  in  the  snow,  dead,  and  when  she  started,  appellant 
told  her  to  take  her  mother's  shoes  and  stockings. 

The  statement  to  the  jury,  made  by  appellant  himself,  is, 
that  the  deceased  commenced  the  fight,  getting  him  down  on 
the  floor,  when  he  choked  and  bit  her,  and  she  then  knocked 
him  down  with  an  iron  shovel,  and  got  on  and  choked  him, 
and  then  jumped  up  and  ran  out  of  the  door,  saying  she  would 
have  him  arrested  and  put  in  jail.    He,  however,  admits  be 
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Baid  to  her  that  if  he  had  his  knife  he  would  cut  her,  and 
started  for  his  breeches. 

From  the  testimony  of  a  witness,  it  appears  that  the  place 
where  the  deceased  lay  was  within  about  one  hundred  yards 
of  his  house,  and  about  half  a  mile  of  her  residence,  and  that 
in  going  to  the  place  where  she  was  found,  she  had  passed 
by  the  gate  of  another  person,  and  within  twenty  feet  of  his 
house,  which  was  two  hundred  and  fifty  yards  nearer  her  own 
residence  than  was  the  place  where  she  died.  When  found, 
she  was  lying  on  her  face,  dead,  and  badly  frozen,  the  weather 
being  ezhremely  cold,  and  where  she  lay  were  signs  of  stirring 
in  the  snow,  which  was  about  eighteen  inches  deep.  When 
she  left  her  residence,  she  was  barefooted,  and  had  on  very 
little  clothing,  and  along  the  route  she  took,  which  led  through 
briers,  there  were  small  quantities  of  blood  and  fragments  of 
clothing  that  had  been  torn  ofif  by  the  briers;  and  at  another 
place  she  had  struck  her  ankle  against  the  end  of  a  log,  and 
it  bled  freely.  The  witnesses  testify  that  there  were  scratches 
on  each  side  of  her  neck,  and  fiuger-prints  on  her  throat,  and 
prints  of  teeth  on  her  left  arm  and  back  of  her  hands,  and  her 
legs  from  knees  down  were  lacerated  by  the  briers.  Accord- 
ing to  the  testimony  of  a  physician,  she  was  eight  months  and 
one  week  gone  in  pregnancy;  but  she  had  no  wound,  bruise, 
or  other  mark  of  violence  that  could  have  produced  death. 
He  also  testified  that  appellant  was  badly  crippled  and  par- 
alyzed in  one  arm,  and  that  on  the  day  of  his  examining  trial 
he  had  a  considerable  bruise  about  his  face,  and  a  bad-looking 
one  about  the  eye. 

There  is  evidence  that  the  deceased  was  a  high-tempered 
woman,  hard  to  get  along  with.  She  told  a  witness  of  fighting 
and  whipping  her  husband,  who  was  a  cripple,  and  had  but 
one  arm  he  could  use,  though  the  daughter  testifies  that  in 
their  fights  he  whipped  her.  It  further  appears  that  she  had 
on  other  occasions  ran  off  and  left  her  husband,  and  at  one 
time  she  came  to  the  house  of  a  witness,  and  staid  all  night, 
leaving  a  young  baby  with  her  husband,  saying  to  the  witness 
that  she  had  got  mad  and  run  off. 

The  lower  court  refused  to  instruct  the  jury,  at  the  instance 
of  appellant's  counsel,  that  before  finding  him  guilty'they  must 
believe  the  death  of  his  wife  was  produced  by  him  alone,  and 
in  no  other  way;  and  also  refused  to  instruct  that,  in  order  to 
convict,  they  must  believe  he  intentionally  exposed  her,  or 
forced  her  to  expose  herself,  to  the  cold,  under  such  circum- 
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Btances  that  her  death  would  be  the  probable  and  natural 
consequence  of  such  exposure,  and  that  she  died  from  such 
exposure;  but,  in  lieu  of  those  asked  by  his  counsel,  gave  the 
following:  '*If  the  jury  believe  ....  that  the  defendant, . . .  . 
in  sudden  heat  and  passion,  and  not  in  his  necessary  or  rea- 
sonably necessary  self-defense,  used  such  force  and  violence 
towards  his  wife  as  to  cause  her  to  leave  his  house  from  fear 
of  death  or  great  bodily  harm  at  his  hands,  and,  from  exposure 
to  cold,  her  death  was  produced  by  the  said  act  of  the  defend- 
ant, they  should  find  him  guilty  of  manslaughter,"  etc. 

"  Forcing  a  person  to  do  an  act  which  causes  his  death  renders 
the  death  the  guilty  deed  of  him  who  compelled  the  deceased 
to  do  the  act;  and  it  is  not  material  whether  the  force  be  ap- 
plied to  the  body  or  to  the  mind;  but  if  it  were  the  latter,  it 
must  be  shown  there  was  the  apprehension  of  immediate  vio- 
lence, and  well  grounded  from  the  circumstances  by  which 
the  deceased  was  surrounded;  and  it  need  not  appear  that 
there  was  no  other  way  of  escape;  but  it  must  appear  that  the 
step  was  taken  to  avoid  the  threatened  danger,  and  was  such 
as  a  reasonable  man  might  take":  Russell  on  Crimes,  489;  3 
Greenl.  Ev.,  sec.  142. 

In  a  case  where  the  evidence  was  that  the  defendant,  a  hus- 
band, beat  his  wife  and  threatened  to  throw  her  out  of  the  win- 
dow, and  to  murder  her,  and  that  by  such  threats  she  was  so 
terrified  that,  through  fear  of  his  putting  his  threats  into  exe- 
cution, she  threw  herself  out  of  the  window,  and  of  the  beating 
and  bruises  received  by  the  fall  she  died,  it  was  held  that  if 
her  death  was  occasioned  partly  by  the  blows  and  partly  by 
the  fall,  yet  if  she  was  constrained  by  her  husband's  threats 
of  farther  violence,  and  from  a  well-grounded  apprehension  of 
his  doing  such  further  violence  as  would  endanger  her  life,  he 
was  answerable  for  the  consequences  of  the  fall  as  much  as  if 
he  had  thrown  her  out  of  the  window  himself.  And  in  another 
case,  where  the  deceased,  from  a  well-grounded  apprehension 
of  a  further  attack  which  would  have  endangered  his  life,  en- 
deavored to  escape,  and  in  so  doing  was  fatally  injured  from 
another  cause,  it  was  held  murder:  See  Wharton  on  Homi- 
cide, sec.  374,  where  these  and  other  cases  are  cited. 

The  case  of  State  v.  Predar^  3  Jones,  451,  was  where, 
after  the  husband  had  desisted  from  beating  his  wife,  she 
went  off  a  little  distance  in  the  yard  and  sat  down,  and  the 
husband,  after  about  five  minutes,  went  into  the  house  and 
laid  upon  the  bed  with  his  clothes  on,  and  about  half  an  hour 
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afterwards  she  started,  in  company  with  her  son,  to  the  house 
of  her  father,  about  two  miles  off;  but  when  she  got  within 
two  hundred  yards  of  her  father's  house,  she  said  she  did  not 
wish  to  go  there  until  morning,  it  being  in  the  night-time,  and 
laid  down  on  a  bed-quilt,  in  the  woods.  Early  next  morning 
she  gave  notice  to  the  inmates  of  the  house  of  her  presence, 
but  was  not  able  to  walk  there,  and  the  next  day  died.  In 
that  case  the  court  decided  that  as  she  had  exposed  herself 
thus  without  necessity,  and  there  were,  besides,  circumstances 
showing  deliberation  in  leaving  her  home,  the  husband  could 
not  be  held  responsible  to  the  extent  of  forfeiting  his  life.  But 
the  court  at  the  same  time  said,  that  "if,  to  avoid  the  rage  of  a 
brutal  husband,  a  wife  is  compelled  to  expose  herself  by  wad- 
ing through  a  swamp  or  jumping  into  a  river,  the  husband  is 
responsible  for  the  consequences." 

The  question  before  us  is,  whether,  tested  by  the  principles 
stated  and  illustrated,  the  instruction  quoted  correctly  and 
fully  embodies  the  law  applicable  to  this  case. 

Jt  will  be  perceived  that  the  jury  were  authorized  by  the  in- 
struction to  convict,  if  they  believed  the  accused  used  such 
force  and  violence  as  to  cause  the  deceased  to  leave  the  house 
from  fear  of  death  or  great  bodily  harm  at  his  hands.  But 
they  were  not  instructed,  as  they  should  have  been,  before  con- 
victing, to  believe,  nor  permitted  to  inquire,  whether  or  not 
such  fear  was  well  grounded  or  reasonable.  The  -jury  might, 
and  from  their  verdict  doubtless  did,  believe  she  left  the  house 
from  fear  of  death  or  great  bodily  harm,  yet,  if  they  had  taken 
into  consideration  the  previous  conduct  of  the  deceased,  her 
disposition  and  ability  to  fight  with  her  husband,  their  com- 
jparative  physical  powers,  and  all  the  circumstances  proved  in 
the  case,  they  might  not  have .  believed  her  fear  was  well 
grounded  or  reasonable,  and  unless  it  was,  the  accused  should 
not  be  held  responsible  for  her  death,  for  in  such  case  he 
oould  not  be  regarded  as  forcing  her  to  leave  the  house. 

The  jury  should  have  been  further  instructed  that,  to  con- 
vict, they  must  believe  the  death  of  the  wife  by  freezing  was 
the  natural  and  probable  consequence  of  leaving  the  house  at 
the  time  and  under  the  circumstances. 

There  is  no  evidence  the  accused  prevented  her  re-entranoe 
into  the  house,  as  assumed  in  the  instruction  in  regard  to  mur« 
der,  and  it  was  error  to  make  reference  thereto.  For  the  er- 
rors indicated,  the  judgment  is  reversed  for  a  new  trial,  and 
oUier  prooeedings  oonsistent  with  this  opinion 
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CbIMINAL    liAW^lHSTRUOnOKB    TO    JUBT,    FoRX    OP,    STO.:    PeopU   ▼. 

Leoison,  16  ObL  08;  76  Am.  Deo.  606;  Kemer  v.  Staie,  18  Oa.  194;  63  Am. 
Dec.  269;  People  ▼.  King,  27  Cal.  607;  87  Am.  Deo.  96.  The  defendant  in  « 
criminal  proeecation  is  entitled  to  have  propositions  of  law  goreming  his  case 
plainly  stated  to  the  Jury,  in  such  a  manner  as  to  enable  them  to  compre- 
hend the  principles  involved:  Lanocuier  ▼.  State^  8  Cold.  840;  91  Am.  Deo. 
88& 
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Railroadb.  — OwwiOEBa  OP  Railboad  Traih,  as  to  PA88KIOBB8  tv  Trah- 
81X17,  ABS  TO  BB  CoNSiDBRBD  as  the  Corporation  itself,  and  it  is  there- 
fore as  responsible  for  their  acts  in  the  condnct  of  tiie  train  and  the 
treatment  of  the  passengers  as  the  officers  of  the  train  iroald  be  for 
themselves  if  they  were  the  owners  of  it. 

Railboad  Oompabt  is  Liablb  fob  Ezsmplabt  Damaqbs  in  Casb  of  Iif- 
JUBT  TO  Passenoeb  resulting  from  a  violation  of  duty  by  one  of  its 
employees  in  the  conduct  of  the  train,  if  such  violation  of  duty  be 
accompanied  by  oppression,  fraud,  malice,  insult,  or  other  willful  mis- 
conduct, evincing  a  reckless  disregard  of  consequences.  As  to  female 
passengers,  their  contract  of  passage  embraces  an  implied  stipulation 
that  the  company  will  protect  them  against  general  obscenity,  immodest 
conduct,  or  wanton  approach.  But  "indecorous "conduct  alone,  even 
toward  a  female  passenger,  is  insufficient  to  authorize  exemplary  dam- 

EVIDBIIOB.  —  AkT  CiBCUMSTANOB  AtTXNBINO    OOMMISSIOir  OF   TBB8PA88  OT 

wrong,  although  not  set  forth  in  fche  declaration,  may  bo  given  in  evi- 
dence with  a  view  of  affecting  the  question  of  damages,  save  where  the 
circumstances  within  themselves  constitute  an  independent  canae  of 
action. 

WiUiam  Lindsay j  and  Rouniree  and  LisUy  for  the  appellant. 

HiU  and  RiveSy  for  the  appellee. 

Holt,  J.  The  appellee,  Lou.  E.  Ballard,  after  purchasing  a 
proper  ticket,  took  passage  from  one  intermediate  station  to  an- 
other upon  a  passenger  train  of  the  Louisville  and  Nashville 
railroad.  It  failed  to  stop  at  the  platform  at  her  place  of  desti- 
nation, which  was  a  flag-station.  It  was  a  down  grade  at  that 
point,  and  there  is  some  evidence  tending  to  show  that  the  car- 
brakes  did  not  operate  well,  in  consequence  of  which  the  train 
ran  some  fifty  or  sixty  yards  beyond  the  platform,  where  it  was 
stopped,  and  the  station  then  announced  by  the  proper  per- 
son; but  the  appellee  did  not  get  off  the  train.  Upon  the 
other  hand,  there  is  testimony  tending  to  show  that  this  stop 
was  not  made,  and  that  no  effort  was  made  to  stop  the  train 
until  it  was  done  at  the  request  of  the  appellee,  at  a  point 
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between  her  destination  and  the  next  station.  The  weight  of 
the  evidence  shows  that  the  conductor  then  informed  her  that 
she  could  either  goon  to  the  next  station,  or  he  would  stop  the 
train,  and  she  could  get  off  there;  and  that  upon  his  so  telling 
her  the  second  time,  he  did  stop  it,  and  she  got  off  at  that 
point,  which  was  a  lonely  place,  and  about  a  mile  beyond  her 
station.  She  said  that  the  conductor  '^  seemed  very  impa- 
tient, and  his  tone  was  rather  rough  for  a  gentleman";  that 
he  did  not  assist  her  in  getting  off  with  her  baggage,  which 
consisted  of  a  valise  and  bundle,  and  that  as  she  jumped  from 
the  lower  step  of  the  platform  to  the  ground  he  stood  upon  the 
platform,  while  a  brakeman  of  the  train,  who  was  standing  by, 
looked  at  her  and  "  grinned." 

Upon  the  other  hand,  there  is  evidence  to  the  effect  that  the 
conductor  did  assist  her  out  of  the  car,  and  was  altogether 
kind  and  polite  in  his  manner.  There  was  no  request  upon 
her  part  that  the  train  should  be  backed  to  her  station;  but 
this  should  have  been  done  under  the  circumstances.  The 
appellee  was  compelled  to  walk  back  to  her  station,  and  from 
thence  three  quarters  of  a  mile  to  her  homo;  in  consequence 
of  which  she  was  confined  to  her  bed  the  most  of  the  time  for 
three  or  four  days,  and  unable  to  teach  Iier  school  for  a  week. 

The  jury  in  this  action  by  her  for  damages  returned  a  ver- 
dict for  three  thousand  dollars. 

Manifestly,  it  cannot  be  sustained  upon  the  ground  that  it 
did  not  include  exemplary  damages,  and  was  compensatory 
only  for  the  breach  of  the  contract  for  transportation. 

If  upheld,  it  must  be  upon  the  ground  that  she  was  entitled 
to  exemplary  damages,  and  that  this  question  was  submitted 
to  the  jury  by  proper  instructions.  They  were  told,  "if  the 
jury  believe  from  the  evidence  that  the  defendant's  agents  or 
employees,  or  any  of  them,  in  charge  of  defendant's  train,  car- 
ried the  plaintiff  beyond  the  station  for  which  she  had  pur- 
chased a  ticket,  and  refused  to  put  her  off  at  her  station,  and 
were  indecorous  or  insulting,  either  in  words,  tone,  or  manner, 
they  should  find  for  the  plaintiff,  and  award  her  damages 
in  their  discretion,  not  exceeding  five  thousand  dollars,  the 
amount  claimed  in  the  petition." 

A  corporation  can  act  only  through  natural  persons.  It,  of 
necessity,  commits  its  business  absolutely  to  their  charge. 
They  are,  however,  selected  by  it.  In  the  case  of  a  railroad, 
the  safety  and  comfort  of  passengers  is  necessarily  committed 
io  them.    They  act  for  it.    Its  entire  power,  pro  hoe  vice,  is 
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vested  in  them,  and  as  to  passengers  in  transitu,  they  should 
be  considered  as  the  corporation  itself.  It  is,  therefore,  as  re- 
sponsible for  their  acts  in  the  conduct  of  the  train  and  the 
treatment  of  the  passengers  as  the  officers  of  the  train  would 
be  for  themselves  if  thej  were  the  owners  of  it. 

Public  interests  require  this  rule.  They  also  demand  that 
the  corporation  should  be,  and  it  is,  liable  for  exemplary  dam- 
ages in  case  of  an  injury  to  a  passenger  resulting  from  a  vio- 
lation of  duty  by  one  of  it3  employees  in  the  conduct  of  the 
train,  if  it  be  accompanied  by  oppression,  fraud,  malice,  in- 
sult, or  other  willful  misconduct,  evincing  a  reckless  disregard 
of  consequences:  Dawson  v.  LouisvUle  etc.  R.  R.  Co.,  6  Ky.  668. 

As  to  female  passengers,  the  rule  goes  still  further.  Their 
contract  of  passage  embraces  an  implied  stipulation  that  the 
corporation  will  protect  them  against  general  obscenity,  im- 
modest conduct,  or  wanton  approach:  ComvionweaUh  v.  Potoer, 
7  Met.  596;  41  Am.  Dec.  465;  Croaker  v.  Chicago  etc.  Ky  Co., 
86  Wis.  657;  17  Am.  Rep.  504;  Nieto  v.  Clark,  1  Cliff.  145; 
Chamberlain  v.  Chandler,  3  Mason,  242. 

It  was  improper,  however,  to  instruct  the  jury,  as  was  in 
effect  done  in  this  instance,  that  "indecorous"  conduct  alone 
is  sufficient  to  authorize  exemplary  damages.  The  term  is  too 
broad.  It  may  embrace  conduct  which  would  not  authorize 
their  infliction. 

It  is  true  that  the  peculiar  element  which,  entering  into  the 
commission  of  wrongful  acts,  justifies  the  imposition  of  such 
damages  cannot  bo  so  definitely  defined,  perhaps,  as  to  meet 
every  case  that  may  arise.  It  has  been  said  that  they  are 
allowable  where  the  wrongful  act  has  been  accompanied  with 
''circumstances  of  aggravation":  Chiles  v.  Drale,  2  Met.  146; 
74  Am.  Dec.  406;  or  if  a  trespass  be  '*  committed  in  a  high- 
handed and  threatening  manner":  Jennings  v.  Maddax,  8  B, 
Mon.  430;  or  where  the  tort  is  ''  accompanied  by  oppression, 
fraud,  malice,  or  negligence  so  great  as  to  raise  a  presumption 
of  malice":  Parker  v.  Jenkins,  3  Bush,  587;  or,  as  was  said 
in  Dawson  v.  Louisville  etc.  R.  R.  Co.,  supra,  where  the  wrong- 
ful act  is  accompanied  by  "  insult,  indignity,  oppression,  or 
inhumanity." 

It  would,  however,  be  extending  the  rule  unwarrantably  to 
hold  that  they  could  be  imposed,  provided  the  conduct  was 
merely  "  indecorous."  This,  as  defined  by  Webster,  and  aa 
commonly  understood,  means  impolite,  or  a  violation  of  good 
manners  or  proper  breeding.    It  ir  broad  enough  to  cover  the 
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elightest  departure  from  the  most  poIiBhed  politeness  to  con- 
duct which  is  vmlgar  and  insulting. 

It  does  not  necessarily,  or  indeed  generally,  involve  an  in- 
sult. The  latter  assumes  superiority,  and  offends  the  self- 
respect  of  the  person  to  whom  it  is  offered;  while  the  former 
excites  pity  or  contempt  for  the  one  guilty  of  it.  A  word  or 
act  may  be  both  indecorous  and  insulting,  but  yet  it  often 
lacks  the  essential  elements  of  an  insult. 

In  the  case  now  under  consideration,  the  jury  may  have 
believed  it  was  indecorous  in  the  conductor  not  to  stop  the 
train  at  the  platform;  or  not  to  carry  her  valise  for  her  when 
she  was  leaving  the  train;  or  to  let  her  get  off  between  sta- 
tions, although  she  chose  to  do  so  rather  than  suffer  incon- 
venience by  being  carried  to  the  next  one;  or  in  merely  telling 
her  that  she  could  walk  back  to  her  station, — yet  none  of 
these  things  amounted  to  "insult,  indignity,  oppression,  or 
inhumanity." 

The  lower  court  properly  refused  the  request  as  made  for 
special  findings.  The  interrogatories  offered  merely  required 
the  jury  to  say  what  amount  they  found  as  compensatory  and 
what  sum  as  exemplary  damages.  They  involved  mixed 
questions  of  law  and  of  foct 

Upon  a  retrial,  the  question  of  limiting  the  finding  to  com- 
pensatory damages  should  be  presented  to  the  jury  under 
proper  instructions,  •  and  the  difference  between  them  and 
those  which  are  exemplary  defined. 

The  evidence  as  to  the  conduct  of  the  brakeman  was  com- 
petent. It  is  true  that  it  was  not  specifically  complained  of 
in  the  petition,  but  only  that  of  the  conductor.  The  brake- 
man  was,  however,  one  of  the  agents  of  the  railroad  company 
in  the  management  of  the  train  upon  which  the  appellee  was 
a  passenger.  It  is  not  necessary  that  a  petition  should  enu- 
merate specifically  that  this  or  that  person  connected  with  the 
management  of  the  train  was  guilty  of  improper  conduct  in 
order  to  authorize  the  admission  of  evidence  as  to  this  or  that 
particular  party.  It  is  sufficient  to  aver  the  breach  of  duty 
upon  the  part  of  those  in  control  of  the  train.  Beside,  in  this 
instance,  the  conduct  of  the  brakeman  complained  of  was  in 
the  immediate  presence  of  the  conductor,  and  occurred  at  the 
time  of  the  other  alleged  acts  of  which  the  appellee  complains. 
We  do  not  mean  to  say  whether  he  was  guilty  of  improper 
conduct  or  not;  but  it  was  a  part  of  the  res  gestsej  and  there- 
fore admissible.    Any  circumstances  attending  the  commission 
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of  a  treispass  or  a  wrongi  although  not  set  forth  in  the  declara- 
tion, may  be  given  in  evidence,  with  a  view  of  affecting  the 
question  of  damages,  save  where  they  within  themselves  con- 
stitute an  independent  cause  of  action:  Sedgwick  on  Measure 
of  Damages,  638,  note  3. 

For  the  reason  indicated,  the  judgment  below  is  reversed, 
and  cause  remanded  for  a  new  trial,  and  further  proceedings 
consistent  with  this  opinion. 

OoviyDcroB,  nr  Lxm  or  ma  Durr  zm  Coixiomo  Fasi^  taking  vp  tieketi» 
tnd  in  giving  information  to  punengen  on  hiB  train,  represents  the  railroed 
company  only  as  to  the  nmning  and  operation  of  his  own  train:  Atchimm  etc 
R.  R  Co.  y.  OarUs,  38  Kan«  608;  5  Am.  Bt  Rep.  780.  And  his  dnty  oeases 
when  he  has  given  his  passengers  safe  carriage  to  their  point  of  destination, 
announced  the  train's  arrival  at  the  station,  and  afforded  them  a  reasonable 
opportunity  to  leave  the  cars:  Buri  v.  St.  Louia  etc  R.  R.  Co.,  94  Mo.  255; 
i  Am.  St.  Hep.  374;  dndmutU  etc.  R.  R.  Co.  v.  Carper,  112  Ind.  26;  2  Am. 
St  Rep.  144;  C.  O.  di  8.  R.  R.  Co.  v.  Wills,  85  Tenn.  613;  Ratm  v.  C.  /.  R'p 
Co.,  74  Iowa»  732. 

LiABn^mr  or  Rjolroad  Cohfasy  vob  Ezxkflart  Damaobs  to  person 
injured  by  wrongful  or  negligent  act  of  conductor  of  train:  International  etc 
R.  R.  Co.  V.  Wilkes,  68  Tex.  617;  2  Am.  St.  Rep.  515;  and  see  Kline  v.  Cem- 
iral  PaeyUs  R.  R.  Co.,  37  Cal.  400;  99  Am.  Dec  282,  289,  note;  Cinatmati  etc 
R.  R.  Co.  V.  Carper,  112  Ind.  26;  2  Am.  St.  Rep«  144^  and  note  154;  Forme 
▼.  Alabama  etc  R.  R.  Co.,  63  Miss.  66;  66  Am.  Rep»  801;  Knhn  v.  Okieago 
etcRR.  Ox,  74  Iowa,  137« 


Avery  v.  Mbiklbi. 

[86  KnmrOKT,  488.] 

Teadi-kabxs.  —  To  CoMSiiTUTv  Violation  or  Rtaar  ov  Fikxpebtt  di 
Tradb-kabk,  it  is  not  necessary  that  the  trade-mark  itself  shonld  be 
imitated.  If  the  simulation  in  every  other  respect  be  such  as  to  destroy 
the  efficacy  of  the  trade-mark,  and  induce  the  public  to  believe  thai 
the  manufactured  article  is  that  of  the  real  owner  of  the  trade-mark,  it 
becomes  as  much  a  violation  of  property  as  if  the  trade-mark  itself  had 
been  used. 

rRADX-HABKS. — WhKBX  0nX*8  RiOHT  OF    PSOPXaTT  IN  TrADB-ICABK  HA8 

BEKN  Violated,  Hb  mat  Elhct  to  claim  damages,  or  require  the  wrong- 
doer to  account  for  profits.  And  the  fact  that  the  injured  party,  in  an 
action  in  equity  to  restrain  the  wrong-doer,  claimed  "damages"  will 
not  preclude  him  from  electing  to  take  the  "  profits,"  which  is  the  true 
criterion  of  damages  in  equity,  no  other  special  injury  being  alleged  or 
claimed;  nor  will  the  plaintiff  in  such  action  be  required  to  show  affirm- 
atively the  extent  of  his  injury,  but  the  court  will  assume  as  matter  of 
law  that  those  purchasing  the  simulated  goods  would  have  been  the  cus- 
tomers of  the  plaintiff  but  for  the  simulation. 
Teadb-mabxs.  — Laghbs  IN  Pbosioution  of  Claim  fob  Fbofiks  not  saoh 
as  to  preclude  relief  under  the  circumstances  of  the  particular 
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W.  0.  and  J.  L.  Doddj  John  M.  Brovm^  Hargis  and  EaiUn^ 
and  Muir  and  Heymanj  for  the  appellants. 

Javies  S.  PiriUf  WiUiam  Lindsay^  and  Oearge  if.  Davie^  for 
the  appellees. 

PRYOBy  C.  J.  The  original  action  was  instituted  in  the  court 
below  by  the  present  appellants,  and  an  injunction  obtained, 
restraining  the  appellees  from  the  use  of  appellants'  trade-mark 
upon  certain  plows,  and  to  prevent  them  (the  appellees)  from 
selling  their  plows  as  the  plows  of  the  appellants.  The  chan- 
cellor below  having  denied  the  relief,  his  judgment  was  re- 
versed, this  court,  upon  the  hearing,  holding  that  while  the 
appellees  had  not  used  the  trade-mark  proper  of  the  appel- 
lants, they  had  so  arranged  or  placed  the  letters  and  numerals 
used  by  the  appellants  on  their  plows,  the  plows  of  the  ap* 
pellees,  and  with  the  same  coloring  and  staining  had  so  simu- 
lated their  manufacture  as  to  cause  their  plows  to  be  taken 
and  sold  as  those  made  by  the  appellants,  and  that  an  inten- 
tional violation  of  the  latter's  right  of  property  was  in  this 
way  made  to  deceive  the  public,  and  to  enable  the  appellees 
to  sell  their  manufactures  as  those  of  the  Averys,  the  appel- 
lants. 

This  court  said:  ''By  skillful  combination  of  legal  particleS| 
taken  one  at  a  time,  and  in  the  aggregate  leaving  the  mere 
trade-mark  untouched,  they  have  so  confused  its  force  and  ef- 
fect as  to  destroy  its  office  and  real  efficiency  to  distinguish 
appellants'  plows  from  all  others  ":  Avery  v.  MeiVLe^  81  Ky. 
113.    • 

The  right  of  the  appellants  to  an  injunction  was  finally  de- 
termined, and  the  case  remanded  for  further  proceedings. 

On  the  return  of  the  case  to  the  lower  court,  the  appellants 
asked  for  a  reference  to  the  commissioner,  with  directions  to 
hear  proof,  and  state  an  account  of  damages  between  the  par- 
ties by  reason  of  the  wrongful  acts  of  the  appellees;  that  the 
appellees  be  compelled  to  state  the  number  of  plows  that  had 
been  thus  simulated  by  them  that  were  sold,  and  the  profits 
made  on  the  sales,  and  that  they  be  compelled  to  produce 
their  books,  etc. 

The  court  declined  to  make  such  an  order,  and  the  case  hav- 
ing been  transferred  to  the  law  and  equity  court,  that  court  re- 
fused to  instruct  the  commissioner  to  report  what  profits  the 
defendants  (appellees)  had  made,  but  held  that  as  the  infringe- 
ment of  the  property  right  had  been  committed  by  other  means 
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tnan  the  appropriation  of  the  trade-mark  itself,  it  was  essen- 
tial in  equity  as  well  as  at  law  to  show  the  fraudulent  intent, 
and  therefore  the  profits  made  by  the  appellees  should  not 
be  the  measure  of  damages,  but  the  actual  injury  sustained 
by  the  appellants. 

Under  this  view  of  the  law  as  held  by  the  chancellor,  and 
followed  by  the  commissioner,  the  appellants  were  only  en- 
titled to  recover  where  the  proof  showed  that  the  plows  of 
Meikle  &  Co.  had  been  actually  sold  as  the  plows  of  the 
Averys,  and  their  being  a  failure  in  this  respect,  the  damages 
were  merely  nominal,  and  no  recovery  except  for  nominal 
damages  was  allowed. 

The  appellants  maintain,  as  this  court  had  determined  that 
the  simulation  was  intentional,  the  wrongful  appropriation  of 
this  property  right  of  the  appellants  was  consummated  when 
their  plows  were  sold  by  the  appellees  or  their  agents,  and  the 
profits  realized  constituted  the  criterion  of  damages  in  equity, 
when  no  special  damage  was  alleged  or  claimed  by  the  appel- 
lants; while,  on  the  other  hand,  the  appellees  insist  that  it  was 
a  mere  tort,  and  the  inquiry  is  limited  to  cases  where  the  ap- 
pellees have,  in  selling  their  plows,  represented  them  in  fact 
to  be  the  plows  of  Avery.  This  is  the  real  and  only  issue  in- 
volved in  the  appeal. 

We  do  not  understand  that,  in  order  to  constitute  a  viola- 
tion of  the  right  of  property  in  a  trade-mark,  it  is  necessary 
the  trade-mark  itself  should  be  imitated;  but  where  the  simu- 
lation in  every  other  respect  is  so  made  as  to  destroy  the  effi- 
cacy of  the  trade-mark,  and  to  deceive  and  induce  others  to 
believe  that  the  manufactured  article  is  that  of  the  real  owner 
of  the  trade-mark,  it  then  becomes  as  much  a  violation  of  the 
right  of  property  as  if  the  trade-mark  itself  had  been  appro- 
priated. Such  was  the  decision  in  this  case  on  the  former 
appeal;  and  the  intention  on  the  part  of  the  appellees  in  vio- 
lating this  right  of  the  appellants  was  then  finally  determined. 
The  fraudulent  intent  with  which  the  simulation  was  made 
having  been  already  adjudged,  it  was  not  necessary,  on  the 
return  of  the  case  to  the  lower  court,  for  the  commissioner, 
under  an  order  of  reference,  to  hear,  or  the  appellants  to  offer, 
proof  on  that  subject;  but  a  simple  reference  to  the  commis- 
sioner to  state  an  account  of  the  profits  upon  proof  adduced, 
which,  when  correctly  ascertained,  would  give  to  the  appel- 
lants all  the  relief  to  which  they  were  entitled. 

In  compliance  with  this  order,  the  commissioner  oould  call 
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on  the  appellees  to  disclose  the  number  of  plows  sold  and 
the  profits  made,  or  appellants  could  establish  the  profits,  if 
any,  in  some  other  mode.  To  require  the  appellants  to  show 
an  actual  fraudulent  representation  made  by  the  appellees  to 
those  who  purchased  their  plows  would  be  impracticable,  and 
result  in  permitting  the  wrong-doer  to  appropriate  the  prop- 
erty of  another  to  his  own  use  without  rendering  an  account, 
as  he  would  scarcely  say  to  the  purchaser,  These  plows  I  am 
selling  were  made  by  the  Averys.  The  law  makes  this  repre- 
sentation for  him  when  he  has  imitated  the  manufactured 
article  that  he  is  selling  so  as  to  destroy  the  trade-mark,  and 
enable  him  to  sell  it  as  the  product  of  another. 

While  the  profits  made  by  the  wrong-doer  are  not,  in  a  tech* 
nical  legal  sense,  to  be  termed  damages,  still  many  of  the  text- 
books, as  well  as  some  of  the  reported  cases,  in  fixing  the 
measure  of  damages  in  a  court  of  equity  in  a  case  like  this, 
say  that  the  plaintiff  is  entitled  to  the  profits^  but  not  so  at 
law;  he  may  there  recover  more  or  he  may  recover  less  than 
the  profits  realized.  The  fraud  does  not  prevent  a  recovery  of 
the  profits  in  equity,  as  the  plaintiff  may  not  ask  for  more 
or  be  satisfied  with  less.  Mr.  Upton,  in  his  work  on  trade- 
marks, in  discussing  the  rights  of  the  plaintiff  in  a  case  like 
this,  says:  ''It  is  a  violation  of  the  right  of  property  in  a 
trade-mark,  which,  upon  the  principles  established  as  the 
basis  of  the  protection  which  the  law  extends  to  such  prop- 
erty, will  be  suppressed  by  the  extraordinary  powers  of  a 
court  of  equity,  and  its  fruits  intercepted  and  restored '':  Page 
214.  An  example  is  given  in  this  work  of  a  case  analogous 
in  almost  every  feature  to  the  one  before  us,  where,  to  use  the 
language  of  the  author,  ^  an  elaborate  simulation  had  been 
made,  not  to  communicate  the  truth,  but  to  escape  the  penalty 
of  a  falsehood." 

In  appropriating  this  trade^mark  by  such  a  close  imitation 
as  to  render  it  difficult  for  an  ordinary  observer  to  distinguish 
the  one  plow  from  the  other,  and  then  disposing  of  the  plows 
to  the  public,  the  appellees,  according  to  a  well-settled  rule  of 
equity,  have  applied  the  profits  to  their  own  use  that  justly 
belonged  to  the  appellants,  and  it  is  not  necessary  to  inquire, 
nor  will  the  chancellor  stop  to  inquire,  whether  or  not  the 
appellants  could  have  sold  their  plows  to  the  same  parties. 
The  trade-mark  is  his  property,  the  manufacture  the  result  of 
his  skill,  and  when  one  undertakes  by  coloring,  painting,  and 
so  arranging  his  manufacture  as  enables  him  to  virtually 
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destroy  the  trade-mark  of  another,  and  to  sell  his  own  as  the 
product  of  the  skill  of  the  real  inventor,  it  is  as  much  a  viola- 
tion of  the  right  of  property  in  the  trade-mark  as  if  the 
trade-mark  itself  had  been  used.  The  appellants'  trade-mark 
is  a  Maltese  cross,  with  the  name  or  letters  "A.  V.  E.  R.  Y." 
distributed  in  its  arms  and  center.  It  is  not  pretended  that 
this  trade-mark  appeared  on  the  plows  made  and  sold  by  the 
appellees;  but  the  imitation  in  every  other  respect  is  com- 
plete, and,  as  was  heretofore  decided,  made  with  the  intent  to 
invade  the  right  of  property  in  the  trade-mark  of  the  appel- 
lants. If  so,  the  appellants  are  entitled  to  an  account  of 
profits.  It  has,  in  effect,  destroyed  the  trade-mark,  and  en- 
abled the  one  to  sell  his  plows  as  the  manufacture  of  the  other. 

This  is  not  an  action  iox  damages  by  the  Averys  against 
Meikle  &  Co.  by  reason  of  the  latter  selling  their  plows  as  the 
plows  of  Averys.  If  so,  the  ordinary  rule  in  regard  to  the 
measure  of  damages  resulting  from  the  tort  would  apply.  It 
is  an  action  in  equity  to  restrain  the  appellees  from  the  use  of 
appellants'  trade-mark,  and  from  making  and  selling  plows 
which  by  certain  devices  and  colorable  imitation  have  been 
made  to  represent  the  plows  of  Avery  &  Co.,  and  thereby  de- 
stroyed their  trade-mark  or  the  right  of  property  in  it.  It  is 
a  matter  of  doubt  whether  the  averments  contained  in  their 
equitable  action  are  sufficient  to  make  it  a  good  petition  at 
law  as  an  action  on  the  case,  the  prime  object  being  the  in- 
junction to  prevent  the  wrong;  and  when  having  the  jurisdic- 
tion, the  chancellor  will  order  an  account  of  profits.  The  rule 
as  to  the  measure  of  damages,  or  the  relief  to  which  the  plain- 
tiff is  ordinarily  entitled  in  such  a  case  as  this  when  in  a 
court  of  equity,  is  to  give  as  damages  the  amount  of  profits 
the  defendant  made  by  reason  of  his  wrong.  The  rule  gen- 
erally recognized  as  the  true  one  is  to  give  as  damages  the 
amount  of  profits  the  defendant  shall  have  made  by  the  in- 
fringement: Browne  on  Trade-marks,  sec.  507. 

In  this  case  it  has  been  adjudged  that  the  imitation  was 
made  with  the  design  on  the  part  of  the  appellees  to  make 
profit  by  the  deception,  and  we  perceive  no  reason  why  the 
appellants  should  not  have  the  profits,  if  they  claim  nothing 
more.  This  court  cannot  now,  if  so  disposed,  reconsider  the 
question  heretofore  determined  by  requiring  the  plaintiffs  to 
establish  a  deception  that  has  already  been  adjudged  to  exist 
In  equity  the  wrong-doer  is  treated  as  a  trustee  in  respect  to 
the  property,  and  is  considered  as  holding  the  profits  for  the 
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rightful  pwner.  This  rule  applies  as  to  patents,  and  the  ele^ 
mentary  authors  on  the  subject  say:  "In  trade-mark  cases, 
the  rule  is  much  the  same,  but  in  the  latter,  considerations 
are  involved  which  do  not  enter  into  ordinary  patent  infringe- 
ments; as,  for  example,  loss  of  reputation,  so  that  courts 
allow  greater  scope  in  ascertaining  damages":  Browne  on 
Trade-marks.  "In  equity,"  says  Mr.  Sutherland  in  his  work 
on  damages,  "where  there  is  ground  for  invoking  its  jurisdic- 
tion, and  an  infringement  has  been  found  and  decreed,  and 
there  has  been  no  unreasonable  delay  in  commencing  suit,  an 
account  of  profits  will  be  decreed,  which  means  the  net  profits 
the  infringer  has  actually  realized":  Vol.  8,  p.  631.  Mr. 
Upton  on  Trade-marks  says:  "The  order  usually  made  by 
courts  of  chancery  that  the  defendant  keep  an  account  of  the 
sales  made  by  him,  to  the  end  that  he  pay  over  to  the  plaintiff 
the  profits  resulting  firom  such  sales,  would  seem  to  indicate 
a  rule  ":  Page  245.  While  this  author  questions  the  wisdom 
of  the  rule,  he  substitutes  no  other  for  the  guidance  of  the 
chancellor;  and  certainly,  where  the  intention  to  violate  ap- 
pears, and  the  party  charged  is  acting  mala  fidesj  he  should 
not  be  heard  to  object  to  an  account  of  profits.  The  supreme 
court  in  the  case  of  Root  v.  Railway  Co.^  105  U.  S.  189,  said: 
"When,  however,  relief  was  sought  which  equity  alone  could 
give,  as  by  way  of  injunction  to  prevent  a  continuance  of  the 
wrong,  in  order  to  avoid  a  multiplicity  of  suits,  and  to  do 
complete  justice,  the  court  assumed  jurisdiction  to  award  com- 
pensation for  the  past  injury,  not,  however,  by  assessing  dam- 
ages, which  was  the  peculiar  office  of  a  jury,  but  by  requiring 
an  account  of  profits,  on  the  ground  that  if  any  had  been  made, 
it  was  equitable  to  require  the  wrong-doer  to  refund  them,  as 
it  would  be  inequitable  that  he  should  make  a  profit  out  of  his 
own  wrong." 

In  the  same  case  citations  are  made  from  the  opinions  of 
Vice-Chancellor  Wigram  in  CoUmm  v.  SimmSj  2  Hare,  543, 
and  of  Sir  J.  Leach  in  BaUy  v.  Taylor,  1  Rubs.  &  M.  73.  In 
Oolbum  V.  SimmSj  Mipra,  it  is  said:  "  The  court  does  not  accu- 
ratdy  measure  the  damage,  but,  as  the  nearest  approximation 
it  can  make  to  justice,  takes  from  the  wrong-doer  all  the 
profits  he  has  made  by  his  piracy,  and  gives  them  to  the  party 
who  has  been  wronged." 

In  BaUy  v.  Taylor,  supra,  the  ground  for  relief  is  laid  down 
by  the  master  of  the  rolls  as  follows:  "  The  court  [alluding  to 
a  court  of  equity]  has  no  jurisdiction  to  give  to  the  plaintiff  a 

▲m.  St.  Bbp^  Vol.  VIL  —  M 
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remedy  for  an  alleged  piracy,  unless  he  can  make  ou^  that  he 
is  entitled  to  the  equitable  interposition  of  this  court  by  in* 
junction;  and  in  such  case,  the  court  will  also  give  him  an 
account,  that  his  remedy  here  may  be  complete.  If  this  court 
do  not  interfere  by  injunction,  then  his  remedy,  as  in  case  of 
any  other  injury  to  his  property,  must  be  at  law.  Unless  thai 
primary  right  to  an  injunction  exists,  this  court  has  no  juris* 
diction  with  reference  to  a  mere  question  of  damages." 

In  the  case  of  Graham  y.  Plate,  40  Cal.  693,  6  Am.  Bep.  689, 
the  question  as  to  the  measure  of  damages  was  carefully  con- 
sidered, and  hence  has  become  a  leading  case.  It  was  there 
argued  that  the  entire  profit  should  not  be  held  to  have  origi- 
nated from  the  wrongful  use  of  the  trade-mark,  but  that  the 
intrinsic  value  of  the  article  sold  should  enter  into  the  ques- 
tion of  value,  and  thereby  lessen  the  profits.  The  court,  in 
response,  said:  ^' Every  consideration  of  reason,  justice,  and 
sound  policy  demands  that  one  who  fraudulently  uses  the 
trade-mark  of  another  should  oot  be  allowed  to  shield  himself 
from  liability  for  the  profit  he  has  made  by  the  use  of  the 
trade-mark,  on  the  plea  that  it  is  impossible  to  determine  how 
much  of  the  profit  is  due  to  the  trade-mark,  and  how  much  to 
the  intrinsic  value  of  the  commodity.  The  fact  that  it  is  im- 
possible to  apportion  the  profit  renders  it  just  that  he  should 
lose  the  whole." 

The  case  of  Leather  Co.  v.  Hirsehfidd^  L.  B.  1  Eq.  299, 
claimed  by  counsel  for  the  appellees  to  be  analogous  to  this 
case,  was  where  the  plaintifi^  sued  in  equity,  as  here,  but 
elected  not  to  take  an  account  of  the  profits  to  which,  by  the 
decision  in  that  case,  he  was  entitled,  but  elected  to  claim 
damages  by  reason  of  the  invasion  of  his  right;  and  having 
done  so,  it  was  held  that  the  burden  was  on  him  to  show  the 
extent  of  his  injury,  and  the  court  would  not  assume  as  a 
matter  of  law  that  those  purchasing  of  the  defendant  the 
simulated  goods  would  have  been  the  customers  of  the  plain- 
tiff. 

The  appellants  in  this  case  did  elect  to  have  an  account  of 
profits,  and  asked  for  a  reference  that  such  an  account  might 
be  taken.  The  fact  that  they  claimed  damages  did  not  pre- 
clude them  from  electing  to  take  the  profits.  This  was,  in 
fact,  the  true  criterion  of  damages  in  equity,  where  no  oUier 
special  injury  was  alleged  or  claimed.  In  fact,  the  cases  of 
Neilson  v.  BetUj  L.  R.  6  H.  L.  1,  and  De  VUre  v.  BeUe,  L.  R. 
6  H.  L.  819,  referred  to  by  counsel,  establish  the  rule  that 
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tbere  cannot  be  an  inquiry  as  to  damages  and  also  an  account 
of  profits.  The  plaintifif  is  not  entitled,  as  said  in  those  cases, 
''  to  an  account  of  profits  and  also  an  inquiry  as  to  damages. 
That  principle  applies  generally,  and  without  any  distinction 
at  all.  It  applies  to  every  case  of  infringement,  and  therefore 
it  must  be  taken  to  have  settled  conclusively  that  point,  that 
the  patentee  must,  in  all  these  cases,  when  he  has  a  decree, 
elect  whether  he  will  have  an  account  of  profits  or  an  inquiry 
as  to  damages.    He  cannot  have  both." 

In  this  case,  the  chancellor  refused  to  permit  the  plaintiffs 
to  elect,  but  compelled  an  inquiry  as  to  the  entire  damage  the 
plaintiff  had  sustained  when  he  was  not  asking  for  it.  It  ia 
true,  the  appellants  asked  for  damages  in  their  equitable 
action,  but  this  did  not  confine  them  to  such  damages  as  a 
jury  could  give  in  an  ordinary  action  for  fraud.  The  chancel- 
lor should  have  said,  All  I  can  give  you  in  the  way  of  com* 
pensation  is  an  account  of  profits.  You  may  elect  to  claim 
such  damages  as  you  have  sustained,  or  take  an  account  of 
profits.  The  plaintiffs  asked  for  an  account  of  profits.  They 
claimed  nothing  more.  We  have  found  no  case,  and  been 
cited  to  no  authority,  where  there  has  been  a  violation  of  the 
trade-mark,  and  an  injunction  granted,  where  the  party 
wronged  has  been  refused  an  account  of  profits,  unless  he  had 
first  elected  to  claim  the  actual  damages  he  had  sustained,  or 
delayed  the  assertion  of  his  claim.  In  the  case  of  Dobsan  v.. 
Hartford  Carpet  Co.j  114  U.  8.  439,  a  case,  however,  unlike^ 
this,  the  plaintiff  declined  to  take  an  account  of  profits. 

In  an  action  at  law,  the  measure  of  damages  would  be  as 
insisted  on  by  counsel  for  the  appellees,  and  the  authorities 
adduced  in  support  of  their  views  all  conduce  to  sustain  the 
jurisdiction  of  a  court  of  equity,  and  the  right  of  the  appel- 
lants to  an  account  of  profits. 

The  plaintiff  here  had  obtained  his  judgment  or  decree  re- 
straining the  defendant  from  a  further  invasion  of  his  right. 
It  was  adjudged  that  he  had  violated  the  rights  of  the  plain- 
tiff by  appropriating  his  right  of  property  to  his  own  use,  and 
the  only  question  left  for  future  consideration  was  the  dam- 
ages sustained.  The  plaintiff  says,  My  damages  in  the 
forum  I  have  elected,  to  grant  the  relief  sought,  is  the  net 
profits  the  appellees  have  realized  by  reason  of  their  wrong. 
To  these  profits  he  is  entitled. 

This  ia  the  doctrine  of  the  text-books,  and  approved  by  the 
reported  cases  referred  to  by  counsel  on  either  side:  ^*The  net 
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profits  may  be  recovered,  in  equity,  as  profits  made  by  the  use 
of  the  plaintifis'  property,  and  the  defendant,  as  a  constructive 
trustee,  compelled  to  account  for  them.  But  at  law  only  dam* 
ages  can  be  recovered,  and  they  will  be  measured  by  the  plain- 
tiffs' loss,  and  not  the  defendants' gain":  8  Sutherland  on 
Damages,  p.  631. 

The  rule  laid  down  by  Sutherland,  and  clearly  stated,  is  the 
correct  doctrine  as  to  the  criterion  of  damages,  and  while  that 
general  rule  may  not  be  applied  to  every  case  where  there  is 
an  intentional  appropriation  by  the  one  of  the  other's  property 
by  the  use  of  the  latter's  trade-mark,  or  so  simulating  the 
manufacture  of  one  as  to  make  it  resemble  that  of  the  other, 
so  as  to  destroy  the  property  in  the  trade-mark,  we  perceive  no 
reason  for  denying  an  account  of  profits.  The  aid  of  a  court 
of  equity  has  been  invoked  to  prevent  the  further  appropria- 
tion of  the  plaintiffs'  right  of  property  to  the  use  of  the  de- 
fendants. That  relief  has  been  granted,  and  the  chancellor,  at 
the  instance  of  the  plaintiff,  will  require  the  trustee  to  settle 
his  accounts  and  account  for  the  profits.  The  defendants  oc- 
cupy, in  fact,  the  relation  of  trustees  to  the  plaintiffs.  The 
latter  are  the  beneficiaries. 

It  is  this  principle,  long  recognized  by  courts  of  equity,  that 
enables  the  chancellor  to  adjust  the  accounts  between  the  par- 
ties, and  give  to  the  complainant  that  character  of  relief  that 
he  could  not  obtain  in  a  common-law  court. 

It  is  also  urged  by  counsel  for  the  appellees  that  the  appel- 
lants have  been  guilty  of  such  laches  in  the  prosecution  of 
their  claim  for  profits  as  precludes  the  chancellor  from  giving 
any  such  relief.  The  imitation  in  this  case  began  first  in  the 
month  of  November,  1878,  but  was  not  made  complete  until 
some  time  in  1879;  then  the  precise  similitude  appeared,  and 
in  some  five  or  six  months  thereafter  this  action  was  instituted. 
So  there  was  no  laches  on  the  part  of  the  appellants,  and  would 
have  been  none  if  the  similitude  had  been  complete  in  the 
month  of  November,  1878,  for  then  only  fourteen  months 
would  have  elapsed  between  the  commission  of  the  wrong  in 
the  first  place  and  the  bringing  of  the  action. 

Whether  a  lapse  of  time  of  less  than  five  years  would  con- 
stitute a  bar  to  the  recovery  of  profits  in  equity  is  not  neces- 
sary to  be  decided.  There  might  be  such  an  acquiescence  on 
the  part  of  the  plaintiff  as  would  amount  to  consent  or  work 
an  equitable  estoppel,  but  we  find  no  such  case  presented  by 
this  record. 
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This  caee  sboaldi  therefore^  go  to  the  commiBsioner,  with 
direction  to  ascertain  the  nnmber  of  dmolated  plows  sold  by 
the  appellees  from  the  time  the  simulation  become  complete, 
which  was  in  the  beginning  of  the  fall  of  1879,  and  the  amount 
realized  for  them;  the  actual  cost  of  the  material  used  in  the 
manufacture;  the  cost,  which  includes  the  hire  of  the  em* 
ployees  in  making  the  plows,  allowing  the  use  of  the  value  of 
the  tools,  machinery,  power,  and  other  facilities  necessary  for 
the  manufacture;  expenses  of  selling  and  advertising;  the 
value  of  the  labor  and  superintendence  of  the  work  by  the 
appellees  themselves.  These  items  deducted  from  the  amount 
realiied  from  the  sales  will  leave  the  net  profits,  if  any.  If  no 
profits,  the  damages  are  nominal  only,  as  an  election  to  take 
the  profits  has  been  made. 

In  some  instances  interest  has  been  allowed  on  the  profits 
to  the  plaintiffis,  but  there  are  fticts  and  circumstances  existing 
in  this  case  that  authorize  the  chancellor  to  withhold  interest, 
if  such  is  to  be  regarded  as  the  general  rule. 

For  the  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opimon.  ^_____^ 

Iir  PBocnBDnia  to  Bir jonr  Usa  ov  TttAoa-icABX^  Qtmnov  n^  wfaathar 
the  def endaaf  ■  lymbol  or  derioo  la  oaloiilatad  to  daooiTe  and  mitloiid  tho 
imblio;  and  if  ao,  it  ia  immaterial  that  ha  had  no  intention  or  thought  ol 
frandy  ao  far  aa  the  law  of  the  oaae  in  ooooemed:  PraH^*  Appeai^  117  Pa.  St 
401;  2  Am.  St  Rep.  876;  and  aee  oaaea  oolleeted  in  note  681«  relating  to  anb- 
)ect  of  trade-mark  law  generally:  ParieU  ▼.  Chiffgenkekner,  67  Ind.  642. 

NuMBXBS  AB  TRADa-ifABxs:  A.  8,  £h  BuUtm  Oo.  t.  iliiAoi^  16  R.  L  82S| 
2  Am.  St  Bep.808. 

LnnniOAL  Kaios  as TaADa-icABXS:  SogenUfo*  Oto.  t«  SWikftmt  640oon. 
627. 


ObBBB   V.    WiNTBBSMITH. 

ras  kbxtvckt,  ui] 

KzBOonoH  Saul  »  Thxeb  n  Ko  WAitaAiiTT  ov  Tnui  bt  Shibiff  at  an 
exeontion  aale.  The  porchaaer  takea  jnst  what  title  the  defendant  in  the 
ezeoation  haa»  and  Irnya  at  his  periL  The  mle  of  eaoeat  tmglboir  appliea 
to  him. 

%mMKaif%  DnD  lo  Pubchasib  at  Bxboutioh  Salb  Tbambibbs  aU  the 
title  whioh  the  defendant  held  when  the  exeontion  lien  attached,  and 
takea  preoedenoe  over  anbaeqnent  liens  and  tranafers.  To  this  extent 
the  deed,  when  execated,  takes  efiPect  by  relation,  and  mnst  be  treated 
aa  though  made  on  the  day  when  the  lien  waa  created.  The  fact  that 
the  pordhaaer  at  a  second  sale,  nnder  another  exeontion  against  the  aame 
defendant^  firat  obtained  a  deed  givea  him  no  advantage. 
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Kijounoy  8a£%  Funnonov  nr  Fatob  ov.^Ofiloar  hsfiAg  nld  land 
under  enention,  law  presamei^  in  th«  alwenoe  of  all  testunony  to  tha 
oontraiy^  that  he  did  hia  duty  by  lerying  the  ezeootum  while  in  foil 
focee^  and  the  liience  of  hia  retoxn  npon  that  anbjeot  is  not  mfficient  to 
repel  the  presnmptioiL 

EzBoonoH  Sals— Waivzb  of  Lktt  ajtb  Adtbbtibkicdt.-^  Defendant 
in  ezecation  may  waive  levy  upon  the  property  and  an  advertisement  of 
it  by  the  sherifl^  and  each  waiver  will  estop  him  from  objecting  to  the 
sale,  and  from  setting  it  aside  after  it  has  been  made. 

Law  ov  CHAMrxBrr  ixun  kot  Apflt  to  deeds  made  to  cany  into  eiSwt  a 
contract  for  the  sale  of  land  of  which  there  was  no  adverse  possession  at 
the  time  the  contract  was  entered  into^  althoogh  the  land  be  held  ad- 
versely when  the  deed  was  madob  and  this  mle  applies  to  aa  ezeentory 
verbal  contract  of  sale. 

Pkokofal  and  Smonr.-— Whebb  Scnuonr's  Laud  n  Lbvisd  mi  and 
Sold  vndib  Bxbodtioh  against  principal  and  aaroty»  and  the  pcineipal 
buys  the  land,  his  pnrchase  innres  to  the  aorety's  benefit^  sinoa  it  was 
the  principal's  dnty  to  discharge  the  exeenticn. 

W.  P.  D.  Buah  and  J.  P.  HoUon^  for  the  appellants. 
Montgomery  and  Potten^  for  the  appellee. 

BennbtTi  J.  Charlton  D.  Shean  was  the  owner  and  in  the 
poBsesBion  of  two  tracts  of  land  in  Hardin  Coonty ,  Kentucky, 
one  known  as  the  Pearman  tract,  situated  on  the  old  road,  about 
one  mile  from  West  Point,  containing  about  one  hundred  and 
thirty  acres;  the  other,  known  as  the  Carrico  tract,  situated 
on  the  turnpike,  about  four  and  a  half  miles  from  West  Point. 
About  one  hundred  acres  of  this  tract  were  on  the  west  side  of 
the  turnpike. 

Wtiile  an  execution  which  issued  bom  the  Hardin  circuit 
court  against  Charlton  D.  Shean  was  in  the  hands  <^  the  sheriflf 
of  that  county  for  collection,  and  which  was  in  full  force,  said 
Shean  surrendered  sixty  acres  of  the  Pearman  tract  of  land 
to  the  sheriff  to  sell  for  the  purpose  of  satisfying  said  execu- 
tion. The  surrender  of  said  land  was  evidenced  by  a  written 
indorsement  on  the  execution  as  follows: — 

''  I  give  up  to  the  sheriff  of  Hardin  Coimty  to  sell,  to  satisfy 
this  execution,  sixty  acres  of  land  at  the  southwest  comer  of 
my  tract  of  land,  on  the  old  road,  about  one  mile  bom  West 
Point,  known  as  the  Pearman  tract|  and  agree  that  he  may 
sell  without  advertising. 

**  May  21, 1868.  C.  D.  Shkah.'' 

At  the  same  time,  the  sheriff  held  another  execution  against 
Charlton  D.  Shean  for  collection,  which  issued  bom  the  Hardin 
circuit  court,  and  said  Shean  surrendered  to  the  sheriff  one 
hundred  acres  of  the  Carrico  tract  of  land  to  sell,  for  the  pm> 
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pose  of  satisfying  said  executioQ.  The  surrender  was  by  writ- 
ten indorsement  on  the  execution,  as  follows:  — 

''  I  give  up  to  the  sheriff  of  Hardin  CSounty  one  hundred 
acres  of  land  lying  on  the  west  side  of  the  turnpike,  and  in 
Hardin  County,  about  four  and  a  half  miles  from  West  Point, 
to  be  sold  to  satisfy  this  execution,  and  agree  that  it  may  be 
sold  without  advertising 

"  May  21, 1863.  C.  D.  Shxan." 

The  sheriff's  written  indorsements  on  these  exeentions 
show  that,  after  having  these  two  parcels  of  land  appraised 
by  two  disinterested  housekeepers  of  the  county,  he  sold,  at 
public  outcry,  the  two  parcels  of  land,  at  the  court-house  door 
in  Elisabethtown,  on  the  eighth  day  of  June,  1863,  and  that 
Charles  Oreer,  the  father  of  the  appellants,  became  the  pur- 
chaser of  both  paroelB  at  a  less  price  than  two  thirds  of  their 
appraised  value. 

Several  years  after  the  purchase,  Charles  Oreer  died  intes- 
tate; and  no  one  having  redeemed  said  parcels  of  land,  the 
sheriff  of  Hardin  County,  on  the  second  day  of  July,  1877| 
conveyed  by  deed  said  two  parcels  of  land  to  the  children  of 
Charles  Greer.  They,  after  said  conveyance,  instituted  two 
actions  of  ejectment, — one  against  Charles  G.  Wintersmith 
and  others,  for  the  purpose  of  recovering  the  sixty-acre  tract  of 
'land,  and  the  other  against  William  Grimes  and  others,  £or 
the  purpose  of  recovering  the  one-hundred-acre  tract  of  land. 
The  issues  having  been  made  up  in  each  case,  they  were 
transferred  to  the  equity  side  of  the  docket,  and  consolidated. 
The  lower  court,  upon  final  hearing  of  the  cases,  dismissed 
them  absolutely.    The  appellants  have  appealed  to  this  court. 

At  the  time  Charlton  D.  Shean  surrendered  said  parcels  of 
land  to  the  sheriff  to  be  sold  to  satisfy  said  executions,  he  was 
the  owner  and  in  the  possession  of  both  parcels;  therefore 
they  were  subject  to  levy  and  sale  to  satisfy  said  executions. 

The  contention  of  the  appellees,  Wintersmith  and  others,  as 
to  the  sixty-acre  tract  of  land,  is,  first,  that  the  appellee, 
Wintersmith,  purchased  said  tract  of  land  at  a  sale  made  by 
the  sheriff  of  Hardin  County,  Kentucky,  by  virtue  of  an  exe- 
cution which  issued  from  the  Hardin  circuit  court  in  his 
favor,  and  against  Charlton  D.  Shean,  and  that  he  received  a 
deed  from  the  sheriff  for  said  land  in  1872,  whereby  he  ob- 
tained a  title  to  said  land  superior  to  that  of  the  appellants. 

This  contention  cannot  be  sustained;  because, — 1.  The 
levy  of  Wintersmith's  execution  upon  this  land,  and  the  sale 
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thereof,  ooounred  in  the  summer  of  1863,  and  after  the  land 
had  heen  surrendered  hy  Shean  to  the  sheriff,  and  the  sale 
thereof,  to  satisfy  the  other  execution.  And  it  is  well  settled 
that  '^  execution  liens  attach  to  the  defendant's  real,  instead  of 
his  apparent,  interest  in  property.  It  follows  from  this  that 
the  sale  made  under  such  a  lien  can  ordinarily  transfer  no 
interest  beyond  that  in  fact  held  by  the  defendant  when  the 
lien  attached,  or  acquired  by  him  subsequently  thereto,  and 
before  the  sale '':  Freeman  on  Executions,  sec.  335. 

/'Sales  under  execution  always  assume  to  be  of  all  the  title 
and  interest  of  the  defendant  in  the  writ.'*  Nothing  more  nor 
less  than  the  defendant's  title  or  interest  in  the  property  is 
presumed  to  be  sold.  That  title  or  interest  the  purchaser  gets. 
If  it  turns  out  that  the  defendant  has  no  title  or  interest  in  the 
property  sold,  then  the  purchaser  acquires  nothing  by  his  pur- 
chase. There  is  no  warranty  of  title  by  the  sheriff  at  an 
execution  sale.  The  purchaser  takes  just  what  title  the  de- 
fendant in  the  execution  has.  He  buys  at  his  periL  The  rule 
o{ caveat  emptor  applies  to  him:  Freeman  on  Executions,  sec 
801. 

The  land  having  been  surrendered  by  Shean  to  the  sheriff 
on  the  2l8t  of  May,  1863,  and  a  sale  thereof  having  been  made 
by  the  sheriff  on  the  8th  of  June,  1863,  to  satisfy  the  execu- 
tion in  favor  of  McMillen,  at  which  sale  Charles  Greer  became 
the  purchaser  of  the  land,  and  all  of  which  occurred  prior 
to  the  levy  of  Wintersmith's  execution  upon  the  same  land, 
and  the  purchase  thereof  by  him  at  the  execution  sale,  he,  for 
the  reasons  above  indicated,  acquired  no  title  to  the  land  by 
his  purchase. 

2.  The  fact  that  the  sheriff's  deed  to  Wintersmith  is  prior 
in  date  to  that  of  the  appellants  can  give  to  the  appellees  no 
advantage  over  the  appellants;  because  the  sheriff's  deed 
must  be  "given  such  an  effect  as  will  preserve  and  make  ef- 
fectual the  lien  under  which  the  execution  -sale  was  made." 
And  in  order  that  the  deed  may  have  such  an  effect,  "it  takes 
precedence  over  subsequent  liens  and  transfers;  and  a  sale 
and  conveyance  based  upon  such  lien  transfers  to  the  pur- 
chaser all  the  title  which  the  defendant  held  when  such 
original  lien  attached.  To  this  extent  the  deed,  when  exe- 
cuted, takes  effect  by  relation,  and  must  be  treated  as  though 
made  on  the  day  when  the  lien  was  created":  Freeman  on 
Executions,  see.  838;  MiUion  v.  RUey,  1  Dana,  860;  25  Am. 
Deo.  149. 
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The  appeUees  also  contend  that  the  sheriff  did  not  levy  the 
executions  under  which  Charles  Greer  bought  said  parcels  of 
land,  upon  them  or  either  of  them,  and  for  that  reason  Greer 
acquired  no  title  to  either  parcel  of  land. 

As  a  matter  of  fact,  both  executions  are  silent  upon  the 
subject  of  a  levy,  and  there  is  nothing  in  the  record  showing 
.that  the  sheriff  did  not  levy  the  executions  upon  said  parcels 
of  land. 

The  sheriff  having  sold  said  parcels  of  laud  by  virtue  of 
said  executions,  the  law,  in  such  a  state  of  case,  presumes,  in 
the  absence  of  all  testimony  to  the  contrary,  that  he,  with  the 
executions  in  his  hands,  did  his  duty  by  levying  them  while 
they  were  in  full  force  upon  said  parcels  of  land.  It  was  his 
official  duty  so  to  do;  and  the  presumption  must  be  indulged 
that  he  discharged  that  duty,  unless  his  return  shows  that  he 
did  not.  The  silence  of  his  return  upon  that  subject  is  not 
sufficient  to  repel  the  presumption  that  the  levy  was,  in  fact, 
made:  Freeman  on  Executions,  sec.  274;  Evans  v.  DavUy  8 
B.  Mon.  846. 

It  is  also  well-settled  that  the  defendant  in  an  execution  may 
waive  a  levy  upon  the  property  and  an  advertisement  of  it  by 
the  sheriff,  and  that  his  waiver  of  the  levy  or  advertisement 
of  the  property  will  estop  him  from  objecting  to  the  sale.  The 
waiver  will  also  estop  him  from  setting  the  sale  aside  after  it 
has  been  made:  Freeman  on  Executions,  sec.  274,  and  the 
authorities  there  cited. 

This  waiver  on  the  part  of  the  execution  defendant  does  not 
convert  the  sheriff  into  the  mere  private  agent  of  the  defend- 
ant. The  sheriff,  notwithstanding  the  waiver,  still  acts,  in 
making  the  sale,  in  his  official  capacity;  and  the  sale  passes 
the  title  to  the  property  as  effectually  as  if  a  levy  and  ad- 
vertisement had  been  actually  made.  If,  however,  the  inter- 
est of  the  execution  plaintiff  should  be  affected  by  the  failure 
of  the  sheriff  to  levy  or  advertise,  then  the  question  as  to  the 
sheriff's  liability  to  him  in  damages  would  arise. 

The  contention  of  the  appellees  that  said  parcels  of  land 
were  held  by  them  adversely  to  the  appellants  at  the  time 
they  received  the  conveyances  from  the  sheriff  is  not  an  avail- 
able defense.  There  was  no  adverse  holding  of  said  parcels 
of  land  at  the  time  the  sheriff  sold  them.  And  it  is  well  set- 
tled that  the  law  of  champerty  does  not  apply  to  deeds  made 
to  carry  into  effect  a  contract  for  the  sale  of  land  of  which 
there  was  no  adverse  possession  at  the  time  the  contract  was 
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entered  into,  althoagh  the  land  be  held  adversely  when  the 
deed  is  made;  and  this  role  applies  to  an  executory  verbal 
contract  of  sale:  Simon  v.  0<mge^  12  B.  Hon.  164;  HapUM  v. 
PazioUy  4  Dana,  36;  CardweU  v.  Sprigg's  Heir$y  1  B.  Mon.  872. 

It  is  also  well  settled  that  a  purchaser  at  an  execution  sale 
not  only  acquires  by  his  porchase  the  lien  created  by  virtue 
of  the  execution,  but  an  inchoate  or  equitable  title  to  the 
land;  and  the  deed  of  conveyance  subsequently  made  to  him 
by  the  sheriff  relates  back  to  the  time  of  the  creation  of  the 
lien  by  virtue  of  the  execution,  and  perfects  his  title  from  that 
dato. 

It  appears  that  in  1853,  said  parcels  of  land  were  sold  by 
the  sheriff  of  Hardin  County  by  virtue  of  an  execution  against 
Kelley,  Charlton  D.  Shean,  and  others,  and  that  Kelley  was 
the  princqml  debtor  in  this  execution,  Bhean  being  his  surety; 
that  at  the  executi'^n  kale,  KeUey  bought  these  parcels  of  land 
for  a  nominal  sum;  that  he  never  claimed  the  benefit  of  his 
bids,  nor  was  any  conreyance  ever  made  to  him.  It  also  ap- 
pears that  he  never  intended  to  claim  the  benefit  of  his  bids, 
and  that  he  had  been  repaid  the  sums  that  he  bad  paid  on 
his  bids.  Also,  he  being  the  principal  in  the  execution,  and 
Shean  his  surety,  as  between  him  and  Shean  it  was  his  duty 
to  have  paid  off  and  discharged  said  execution.  And  his  pur- 
chase of  the  property  at  the  execution  sale  inured  to  the  ben- 
efit of  Shean,  because  the  property  was  taken  to  pay  the  debt 
that  he,  as  between  him  and  Shean,  was  primarily  bound  to 
pay,  and  which  he  was  morally  bound  to  pay.  Therefore,  the 
purchase  by  Wintersmith  of  Kelley's  bid,  after  this  controversy 
about  this  land  commenced,  for  the  nominal  sum  of  ''a  dollar 
or  two,"  did  not  give  the  appellees  a  superior  title  to  said  par- 
cels of  land. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is 
remanded,  with  directions  to  render  judgment  for  the  appel- 
lants for  both  parcels  of  land. 

BxEouTioN  Sale  ~  Application  of  Bulk  Gavbat  ExFToa:  BarueU  ▼. 
Vincent,  69  Tex.  665;  5  Am.  St.  Rep.  98»  and  cases  collected  in  note  102| 
note  to  MeJier  v.  Cole,  ante,  p.  lOi;  Ilumphrey's  ExW  v.  Wade,  84  Ky.  391. 

Bo>A  Fids  Pukchassr  at  Sxboution  Sale,  bow  Far  PBOTEcrsD:  Ayrte 
T.  Duprey,  27  Tex.  693;  86  Am.  Bee  66I»  668,  note;  Carden  v.  Lam,  48  Ark. 
216;  3  Am.  St.  Rop.  228;  note  to  Meker  v.  Cok,  ante,  p.  104. 

Kyxrt  Rkasonabls  Presumption  will  be  Indulqbd  in  Favor  or  Sob- 
TAININO  ministerial  acts  of  officers  making  judicial  sales:  Ehana  ▼.  Rcibbereom, 
92  Mo.  192;  1  Am.  St.  Rep.  701,  706,  note;  HamilUm  v.  McCcmkeife  Adm'r. 
83  Va.  533. 
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Chamfestt  —  Afflioation  or  Law  or:  Soe  WeH  ▼.  Drawkom,  20  Ga. 
170;  65  Am.  Deo.  614;  Simpmm  ▼.  MarUgofmery,  25  Ark.  306;  09  Am.  Doe. 
228;  Schrferman  v.  O'Brien,  28  Md.  565;  02  Am.  Deo.  708;  Lum  ▼.  WOaon, 
85  Ky.  503;  WUd^  y.  Onm$,  63  Mkh.  720;  BuaseU  ▼.  Z>oy^  84  Ky.  d86| 
NickeU  ▼.  iTane'*  ilcfmV,  82  Va.  309;  LoMy  y.  /lavender,  146  Mass.  615. 

Shsbift's  Died  Passes  to  Pdrcbasek  at  Ezbcutson  Sale  only  rach 
interest  as  was  owned  by  defendant  when  execntioa  lien  attached:  Gentry  t. 
OaSlahaai,  08  N.  C.  448;  Blateman  ▼.  P.  8,  Iron  Co.,  72  Col.  321;  and  the 
lien  of  an  execution  relates  to  its  teste,  and  attaches  to  all  personalty  owned 
by  the  defendant  between  the  teste  and  lery,  so  as  to  defeat  the  title  of  all 
intermediate  purchasers:  Cecil  ▼.  Carton,  86  Tenn.  139;  Edwarde  v.  Thamp' 
MR,  86  Id.  720;  4  Am.  St.  Bep.  Wl,  and  note  809.  In  California^  if  not  else- 
where, an  ezecntion  sale  is  at  least  as  operative  as  a  quitclaim  deed  executed 
by  defendant  at  the  moment  of  the  sale,  and  hence  transfers  title  held  by 
him  at  that  moment^  though  acquired  subsequently  to  the  lery  of  the  writs 
/VM  ▼.  J2o0^  70  OsL  296. 


Fulton  v.  Shobt  Boutb  Bailway  Tbansfbb  Co. 

[85  KsimraKT,  440.] 

BATuwiin  Companies. — Corpobaxxoh  Chabterbd  to  Build  "Bailboad" 
Merely  has  Biosr  to  Elevate  It  wherever  the  character  of  the 
country  makes  it  either  convenient  or  essential  to  do  so.  Even  if  this 
right  were  questionable,  it  would  be  placed  beyond  doubt  by  an  amended 
charter  of  the  oorpocatian  referring  to  dty  ordiBanoes  requiring  the 
road  to  be  elevated  at  the  street  crossings. 

BioxEirr  BoMAnr. -- When  Private  Phopebtt  has  been  Onoe  Taken 
lOB  SpEumo  Publio  Use,  and  compensation  made,  it  should  not  be  used 
for  a  foreign  purpose  without  a  new  legal  taking  or  the  commit  of  the 
party  from  whom  it  was  derived,  but  it  may  be  applied  to  any  new  mode 
of  user  tending  to  the  primary  or  genersd  purpose.  A  ndlroad  may, 
therefore,  under  legislative  sanction,  have  a  joint  occupancy  of  a  high- 
way with  other  modes  of  travel  having  the  same  end  in  view,  but  it  can- 
not occupy  or  use  it  to  the  unreasonable  exclusion  or  obstruction  of  such 
other  modes. 

ixTimcnoN.  —  OoNBTBucnoN  of  Bailboad  alono  Street  is  not,  per  8l^ 
an  encroachment  upon  the  individual  right  of  the  abutting  lot-owner, 
and  whether  he  can  complain  depends,  not  upon  the  fact  of  its  existence, 
but  the  manner  of  its  construction  and  operation.  If  he  is  thereby  de* 
prived  of  the  reasonable  use  of  the  street,  he  may  appeal  to  the  courts 
for  relief  but  if  he  is  merely  inconvenienced,  or  suffers  some  remote  con- 
sequential injury,  it  is  dammim  cheque  injuria. 

If  Bailboad  be  so  Constbuoted  and  Operated  over  Stbsets  of  Cmr 
AS  Umbeasonablt  to  Obstruct  the  abutting  lot-owner's  means  of  egress 
and  ingress  from  and  to  his  lot,  or  if  he  suffers  special  and  substantial 
injury  by  having  smoke,  sparks,  or  cinders  thrown  into  his  house,  or  its 
walls  be  cracked  by  the  movement  of  trains,  etc,  he  may  recover  for  tlie 
damages  directly  resulting  from  such  causes.  But  before  the  road  is 
built^  and  while  it  is  yet  a  mere  matter  of  speculation  whether  any  such 
injury  will  result  to  the  adjoining  owners,  its  construction  wiE  not  be 
enjoined  merely  because  such  injuries  may  result. 
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B.  F.  Buekner^  TempU  BodUy^  and  Wodttey  and  Buekner^  for 
the  appellants. 

Thomaa  W.  BuUiti  and  A.  BameU^  for  the  appellee. 

-  HoLTy  J.  The  charter  of  the  Short  Route  Railway  Transfei 
Company  granted  by  the  legislature  in  1873  provides; — 

''Sec.  2.  Said  corporation  is  hereby  granted  the  exclusive 
privilege  to  build,  construct,  maintain,  and  operate  a  railway 
transfer  company  by  steam  or  animal  power,  for  the  transpor- 
tation of  passengers  and  freight  by  the  car-load^  or  otherwise, 
including  that  portion  of  the  city  of  Louisville  north  of  Main 
Street  from  the  east  side  of  First  Street  to  the  west  side  of 
Fourteenth  Street,  for  a  period  of  ninety-nine  years,  dating 
from  January  1,  1878. 

''Sec.  8.  Said  corporation  shall  have  the  right,  by  and  with 
the  consent  of  the  general  council  of  the  city  of  Louisville,  to 
the  use  of  or  right  of  way  to  such  streets  and  alleys,  and  such 
portion  of  the  city's  wharf  within  the  limits  named  in  the 
second  section  of  this  act,  as  the  interests  of  said  corporation 
may  require,  and  in  such  manner,  and  under  such  reasonable 
restrictions  and  conditions,  as  may  be  agreed  upon  between 
said  corporation  and  the  general  council  of  the  said  dty  of 
Louisville." 

Subsequent  sections  grant  to  the  corporation,  among  other 
privileges,  the  right  to  connect  its  track  with  that  of  any  other 
railroad  terminating  in  the  city  of  Louisville,  and  give  to  any 
shipper  along  its  route  the  right  to  side-tracks  and  switches 
upon  such  terms  as  may  be  agreed  upon  between  him  and  the 
transfer  company. 

A  difference  arose  between  it  and  the  city  as  to  the  location 
of  the  road;  and  in  the  compromise  it  was  agreed,  among 
other  things,  that  the  road  in  crossing  First,  Second,  and  Third 
streets  should  be  so  elevated  as  to  permit  vehicles  to  pass  un- 
der it.  To  do  this,  it  became  necessary  to  build  an  elevated 
railway  along  the  Ohio  River  front  of  the  city;  and  the  com- 
pany being  about  to  do  this,  the  appellees,  who  are  abutting 
lot-owners,  brought  this  action  to  enjoin  it  from  either  con- 
structing or  operating  such  a  road  along  and  over  Water 
Street  from  the  middle  line  of  First  Street  to  the  middle  line 
of  Third  Street,  upon  these  grounds: — 

1.  That  no  legislative  sanction  had  been  given  for  the  build- 
ing of  an  elevated  railway. 
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2.  That  the  appellants  owned  the  fee  to  the  center  of  the 
street  adjoining  their  lots,  subject  only  to  the  easement  of  the 
public  in  it  as  a  street;  and  that  any  legislative  grant  of 
the  right  of  way  over  it  to  the  railway  company,  without  pro- 
viding compensation  therefor,  was  in  violation  of  the  consti- 
tutional provision  as  to  taking  private  property  for  public  use. 

8.  That,  aside  from  the  ownership  of  the  soil,  they,  as  abut- 
ting lot-owners,  had  a  right  to  the  unobstructed  use  of  the 
street  for  travel,  and  for  the  purpose  of  ingress  and  egress;  to 
receive  light  and  air  thereby;  and  to  enjoy  their  property  free 
from  any  inconveniences  or  injury  special  to  them,  such  as  the 
jarring  or  substantial  injury  to  their  buildings;  the  depriva- 
tion of  light  or  air;  the  throwing  of  smoke,  sparks,  or  cinders 
into  and  upon  the  houses  already  upon  some  of  the  lots,  or 
those  which  might  be  built  upon  the  vacant  ones;  the  dis- 
turbance to  the  occupants  arising  from  the  noise  of  passing 
trains,  and  the  invasion  of  all  privacy  by  reason  of  their  proz* 
imity;  and  that  all  these  rights  would  be  illegally  invaded 
and  destroyed  by  the  building  of  the  road,  and  that  injunction 
is  the  appropriate  remedy  for  their  protection. 

The  word  ^*  elevated  "  does  not  occur  in  the  charter.  It  au- 
thorizes the  company  to  construct  and  operate  ''  a  railroad  " 
merely.  It  is  therefore  insisted  that,  considering  the  time 
when  the  charter  was  granted,  it  is  improbable  that  the  legis- 
lature intended  to  authorize  the  construction  of  any  kind  of  a 
railway  save  a  surface  one;  that  this  intention  is  manifest 
from  the  charter  provision  as  to  side-tracks  and  switches,  and 
that  corporation  grants  must  be  construed  with  all  the  strict- 
ness compatible  with  their  execution. 

It  appears,  however,  that  only  a  portion  of  the  appellee's 
road  is  *' elevated";  and  from  the  first  introduction  of  rail- 
roads, portions  of  them  have  been  elevated  by  reason  of  the 
topography  of  the  country,  or  liability  to  floods,  or  the  grades 
desirable  in  cities  for  the  convenience  and  safety  of  the  public. 
Certainly  a  company  chartered  to  build  a  ''railroad"  merely 
would  have  the  right  to  elevate  it  wherever  the  character  of 
the  country  made  it  either  convenient  or  essential;  and  the 
evidence  shows  that  if  this  road  were  a  surface  one  from  First 
to  Tenth  Street,  it  would  be  frequently  be  submerged  by  the 
floods  of  the  Ohio  River. 

After  the  compromise  was  effected  between  the  city  and  the 
company,  and  on  April  1, 1882,  the  legislature  amended  the 
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charter  in  various  respects,  and  this  amendment  refers  to 
the  ordinances  of  the  city  of  Louisville,  which,  among  other 
things,  required  the  road  to  be  elevated  at  the  street-crossings. 
It  is  true  that  it  merely  provides  that  any  provisions  in  them 
in  conflict  with  the  amendment  shall  be  void;  but  we  must 
presume  that  it  was  enacted  with  the  fact  in  view  that  a  por- 
tion of  the  road  would  have  to  be  elevated.  In  interpreting 
and  giving  effect  to  a  statute,  the  necessity,  occasion,  history 
of  the  times,  and  probable  object  of  it  are  to  be  considered; 
and  while  this  amendment  did  not  re-enact  the  city  ordinances 
relative  to  the  elevation  of  the  road  at  the  street-crossings,  yet 
it  recognized  the  right  of  the  company  to  build  a  road,  which 
those  ordinances,  thus  referred  to,  required  to  be  elevated,  and 
which  the  city  council,  by  virtue  of  section  8,  supra,  had  the 
power  to  enact.  Even  if  the  power  to  build  the  road  was  ques- 
tionable prior  to  this  additional  legislation,  yet  this  legislative 
recognition  of  the  right  placed  it  beyond  doubt. 

It  must  be  presumed  that  the  appellants  own  the  fee  in  the 
street,  subject  to  the  use  by  the  public;  and  the  question  pre- 
sents itself,  whether  the  easement  existing  by  virtue  of  the 
dedication  as  a  street  is  of  the  same  nature  as  that  granted  to 
the  company  by  the  legislature.  Its  power  to  appropriate  a 
part  of  a  common  highway  to  the  purposes  of  a  railroad, 
without  making  provision  for  compensation  to  the  owner  of 
the  fee,  has  been  a  fruitful  subject  of  judicial  conflict.  It  has 
been  urged  that  it  is  an  additional  burden;  a  new  and  distinct 
servitude  upon  the  estate,  inconsistent  with  the  original  dedi- 
cation, and  cannot,  therefore,  be  imposed  without  compensa- 
tion to  the  owner  of  the  fee.  Upon  the  other  hand,  it  is  said 
that  it  is  consistent  with  the  dedication;  that  there  is  an 
identity  of  uses;  and  that  the  use  of  a  part  of  a  street  by  a 
railway  does  not  exceed  the  limit  of  the  easement  already  be- 
longing to  the  public.  This  conflict  of  opinion  mainly  arises 
from  a  difference  of  view  as  to  the  uses  contemplated  by  the 
dedication  of  a  street  to  public  use. 

Upon  the  one  side,  cases  may  be  found  holding  that  because 
the  term  ''street"  had  acquired  its  meaning  before  rail- 
roads were  in  existence,  therefore  it  cannot  be  presumed  this 
character  of  use  was  intended  in  the  dedicaticm;  and  if  al- 
lowed, that  the  limit  of  the  easement  is  overstepped,  and  the 
private  property  of  the  owner  of  the  fee  taken  for  public  use, 
which,  unless  compensation  be  afforded,  is  inhibited  by  the 
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constittttion.  In  conflict  with  tbis  view,  many  cases  may  be 
found  which  hold  that  the  dedication  of  a  street  to  public  use 
contemplates  no  particular  mode  of  travel;  that  it  embraces 
not  only  those  then  existing,  but  any  that  may  spring  up  in 
this  age  of  invention,  and  with  advanced  civilization;  and  that 
a  railroad,  being  but  a  new  mode  of  travel,  is  consistent  with 
the  uses  contemplated  by  the  dedication,  and  does  not  overstep 
the  limits  of  the  easement  already  in  existence. 

In  determining  the  proper  uses  of  a  highway,  it  seems  to  us 
to  be  immaterial  whether  the  abutting  owner  has  the  fee  sub- 
ject to  the  easement  or  not.  The  public  right  embraces  all 
modes  of  travel  consistent  with  the  intended  use.  If  compen- 
sation has  been  made  for  the  easement,  the  subsequent  appro- 
priation to  another  mode  of  use  within  the  limit  of  the  primary 
purpose,  or  one  of  a  like  kind,  certainly  should  not  require  fur- 
ther compensation.  In  this  age  of  advancement,  a  rule  con- 
fining it  to  a  precise  mode  of  use  would  be  unreasonable.  It 
has  even  been  held  that  there  is  no  new  taking  when,  under 
legislative  sanction,  a  plank  road  or  a  canal  is  converted  into 
a  different  kind  of  highway,  as,  for  instance,  a  railroad;  and 
some  jurists  have  contended  that  when  private  property  has 
been  once  taken  for  public  use,  and  compensation  made,  the 
legislature  may  apply  it  to  any  public  use,  irrespective  of  the 
special  purpose  for  which  it  was  taken.  This  view  is  based 
upon  the  idea  that,  in  practice  at  least,  whether  the  fee  or  an 
easement  merely  is  acquired,  the  full  value  of  the  land  taken 
is  given  as  compensation;  but  this  doctrine  is  fraught  with 
danger  to  private  right,  which,  although  it  may  be  that  of  the 
humblest  citizen,  it  should  be  the  pride  of  the  judiciary  to 
uphold;  and  it  seems  to  us  that  where  a  grant  has  been  made 
for  a  specific  pse,  the  subject  of  it  should  not  be  used  for.  a 
foreign  purpose  without  a  new  legal  taking,  or  the  consent  of 
the  party  from  whom  it  was  derived;  but  that  it  may  be  ap- 
plied to  any  new  mode  of  user  tending  to  the  primary  or  gen- 
eral purpose. 

It  was  said  by  the  supreme  court  in  the  case  of  Barney  v. 
Keokuk,  94  U.  S.  340:  '^  On  the  general  question  as  to  the 
rights  of  the  public  in  a  city  street,  we  cannot  see  any  mate- 
rial difference  in  principle  with  regard  to  the  extent  of  those 
rights  whether  the  fee  is  in  the  public  or  in  the  adjacent  land- 
owner, or  in  some  third  person.  In  either  case,  the  street  ia 
legally  open  and  free  for  the  public  passage,  and  tat  mch  other 
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public  uses  as  are  necessary  in  a  city,  and  do  not  prevent  its 
use  as  a  thoroughfare,  such  as  the  laying  of  water-pipes,  gas- 
pipes,  and  the  like." 

Pierce  on  Railroads,  page  234,  says:  ''The  purpose  of  open- 
ing a  highway  or  street  is  to  provide  the  public  with  a  right  of 
passage  for  persons  on  foot  or  riding  in  carriages  or  other  kinds 
of  vehicles.  The  use  for  which  this  public  right  is  obtained 
is  not  confined  to  the  same  species  of  vehicles  drawn  by  the 
same  kind  of  power  that  prevailed  at  the  time  of  the  dedica- 
tion or  appropriation,  but  admits  of  the  passage  and  repassage 
of  such  other  vehicles  operated  in  such  a  mode  and  by  such 
forces  as  an  advanced  civilization  may  require  for  the  general 
convenience.  The  improved  method  of  conveyance  may  inci- 
dentally increase  or  depreciate  the  value  of  property  on  the 
highway;  but  provided  the  right  of  ingress  and  egress  of  pas- 
sage and  repassage  is  left  reasonably  free  to  the  adjoining 
owner,  the  injury  is  one  which  the  law  does  not  recognize.  A 
railroad  laid  out  over  or  upon  a  highway  or  street  under  proper 
legal  authority  is  within  the  legal  intent  of  the  original  seques- 
tration or  dedication,  and  is  not  an  invasion  of  privite  right, 
entitling  the  owner  to  compensation  by  virtue  of  the  constitu- 
tional prohibition,  provided  it  is  so  laid  out  and  constructed 
as  not  to  be  incompatible  with  the  use  of  the  highway  in  the 
other  usual  modes  of  passage  and  conveyance.  It  is  not  ne- 
cessarily a.  nuisance,  even  in  a  large  city,  although  it  may,  to 
a  certain  extent,  interrupt  the  free  passage  of  other  kinds  of 
vehicles;  and  unless  unreasonable,  or  permanently  exclusive 
in  its  occupation  of  the  highway,  when  authorized  by  com- 
petent authority,  it  is  not  an  invasion  of  private  rights."  The 
writer  cites  numerous  cases  in  support  of  the  text. 

The  design  of  a  railroad  is  to  facilitate  travel.  It  therefore 
subserves  the  object  of  a  street  dedication  instead  of  destroy- 
ing it.  It  may,  therefore,  under  legislative  sanction,  have  a 
joint  occupancy  of  a  street  with  other  modes  of  travel  having 
the  same  end  in  view;  but  it  cannot  occupy  or  use  it  to  the 
unreasonable  exclusion  or  obstruction  of  such  other  modes. 
The  limitation  upon  the  public  right  is,  that  the  appropriation 
of  the  street  must  not  be  inconsistent  with  the  end  for  which 
it  was  established. 

Whether  the  abutting  lot-owner  owns  the  fee  in  the  street,  sub- 
ject to  the  public  use,  or  does  not,  he,  as  such  adjacent  proprietor, 
has,  however,  a  peculiar  private  right  in  the  street  which  at- 
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laches  to  his  lot.  He  has  a  peculiar  use  in  the  street  as  ap- 
purtenant to  his  tenement,  in  order  that  he  may  enjoy  it 
This  right  is  as  much  his  property  as  the  lot  itself.  He  can 
claim  no  damage  by  reason  of  mere  inconvenience  or  a  conse- 
quential  decline  in  value  of  property  or  rents  arising  from  the 
repair  of  the  street;  but  there  can  be  no  such  exclusive  ap- 
propriation of  it,  even  under  legislative  authority,  as  to  de- 
prive him  of  its  reasonable  use.  He  is  entitled  to  its  reasonable 
use  for  all  the  ordinary  modes  of  passage.  This  is  an  ease- 
ment attaching  to  his  adjoining  lot,  an  incident  of  his  title  to 
it,  and  he  cannot  be  deprived  of  it  without  compensation.  He, 
however,  holds  his  property  subject  to  the  appropriation  of  the 
street  by  the  public  to  such  means  of  facilitating  travel  and 
commerce  as  will  most  redound  to  the  public  good;  and  it  is 
only  when  this  appropriation  becomes  destructive  of  the  pur- 
poses for  which  the  street  was  established,  and  he  is  deprived 
of  its  reasonable  use  for  such  purposes,  that  he  can  complain. 
Indeed,  the  right  under  legislative  authority  to  permit  the 
construction  and  operation  of  a  railroad  by  steam  along  or 
upon  a  street  is  not  now  an  open  question  in  this  state,  how<^ 
ever  much  conflict  of  authority  may  exist  elsewhere;  and  this 
without  regard  to  whether  the  fee  subject  to  the  public  use  is 
in  the  adjoining  owner,  or  not.  Beginning  with  the  case  of 
Lexington  etc.  R.  R.  Co.  v.  Applegate^  8  Dana,  289,  33  Am.  Dec 
497,  followed  by  the  cases  of  Wolfe  v.  Covington  etc.  R.  R.  Co.^ 
15  B.  Mon.  409;  LouisviUe  etc.  R.  R  Co.  v.  Broum,  17  Id.  772; 
Newport  and  Cincinnati  Bridge  Co.  v.  Footey  9  Bush,  264; 
Co9by  V.  Owensborough  ete.R.  22.  Co.,  10  Id.  288;  Elizabethtown 
etc.  R.  R.  Co.  V.  Combsy  10  Id.  382;  19  Am.  Rep.  67;  and 
JeffereonmUe  etc.  R.  R.  Co.y.EsterUy  13  Bush,  675, — this  doctrine 
has  been  repeatedly  announced,  and  must  now  be  regarded  as 
firmly  established  in  Kentucky,  and  we  think  it  is  supported 
by  reason  and  public  necessity,  while  at  the  same  time  indi- 
vidual right  is  preserved. 

It  follows  that  the  construction  of  a  railroad  along  a  street 
is  not  per  ee  an  encroachment  upon  the  individual  right  of 
the  abutting  lot-owner;  and  whether  he  can  complain  depends, 
not  upon  the  fact  of  its  existence,  but  the  manner  of  its  con- 
struction and  operation.  If  he  is  thereby  deprived  of  its 
reasonable  use,  he  may  appeal  to  the  courts  for  relief;  but  if 
he  is  merely  inconvenienced  thereby,  or  suffers  some  remote 
ocmsequential  injury,  it  is  damnum  abeque  iryuria. 

Am.  St.  Kbp..  vol.  vn.  —40 


«. 


626  Fulton  v.  Railway  Transfer  Co.    [Eentuckj, 

The  structure  in  this  case,  at  the  point  where  it  is  sought  to 
enjoin  its  constructioD,  will  be  about  thirteen  and  one  half  feet 
high,  supported  by  iron  pillars  sixteen  inches  in  diameter, 
and  from  twenty-five  to  thirty  feet  apart;  and  where  they  are 
in  the  street,  there  is  ample  road  way  upon  each  side  of  them, 
while  where  they  are  in  the  sidewalk,  they  leave  ample  room 
for  passage,  and  we  fail  to  see  that  there  is  any  unreasonable 
obstruction  or  exclusive  appropriation  of  the  street,  while  the 
character  of  the  proposed  structure  is  such  that  it  is  not  likely 
to  materially  interfere  with  the  passage  of  either  light  or  air. 

Before  leaving  this  branch  of  the  case,  it  is  proper  to  suggest, 
that  in  the  cases  of  Louismlle  etc.  R.  R,  Co.  v.  firoton,  supra^  Nev^ 
port  etc.  Bridge  Co.  v.  FootCj  «upra,  and  Cosby  v.  Owensborough 
etc.  R.  R.  Co.^  fupra,  the  railroad  was  elevated  either  by  a  solid 
wall  or  an  embankment,  which  was  pro  tanto  an  exclusive  ap* 
propriation  of  the  street;  but  as  it  was  not  unreasonably  ob- 
structed, the  complaint  of  the  abutting  lot-owners  was  not 
sustained. 

The  road  the  construction  of  which  is  now  sought  to  be 
enjoined  by  reason  of  its  manner  of  elevation  will  afford  less 
obstruction  than  did  the  building  of  the  roads  in  those  cases. 

It  is  urged,  however,  that  it  will  be  specially  injurious  to 
the  adjacent  lot-owners,  and  in  a  substantial  degree,  because 
it  will  jar  their  buildings,  weaken  their  foundations,  throw 
sparks,  smoke,  and  cinders  into  them  by  reason  of  their 
proximity,  destroy  their  privacy,  and  render  them  untenant- 
able; and  that  these  substantial  injuries  peculiar  to  them,  and 
to  which  the  general  public  are  not  liable,  authorize  the  inter- 
position of  preventive  equity.  It  is  true,  it  is  not  the  amount 
of  pecuniary  injury  which  authorizes  such  relief.  If  the  in- 
jury goes  to  the  substance  of  the  right,  and  is  of  such  a 
character  that  reasonable  redress  cannot  be  had  at  law,  the 
chancellor  will,  with  the  arm  of  equity,  stay  the  impending 
wrong. 

Whether  any  special  and  substantial  injury  will  result  to 
the  adjoining  owners  in  this  instance  is,  however,  as  yet  a 
mere  matter  of  speculation,  and  if  any,  its  character  or  extent 
cannot  now  be  ascertained.  If  such  should  accrue,  its  ex- 
tent can  be  much  better  estimated  after  the  road  is  in  opera* 
tion;  and  at  most,  it  would  be  a  matter  of  mere  damage,  for 
which  the  law  affords  an  adequate  remedy. 

Undoubtedly,  if  the  structore  shall  be  so  located  as  to  iui« 
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reasonably  obstruct  the  abutting  lot-owner's  means  of  egress 
and  ingress  from  and  to  his  lot,  or  if  he  suffers  substantial 
injury  by  having  smoke,  sparks,  or  cinders  thrown  into  his 
house,  or  its  walls  be  cracked  by  the  movement  of  heavy 
trains,  he  would  be  entitled  to  recover  for  the  damages  directly 
resulting  from  such  causes. 

This  is  because  a  private  right  would  then  be  invaded,  and 
a  direct  substantial  damage  sustained:  JeffersonviUe  etc,  R.  R. 
Co.  V.  Eaterley  and  ElizabethUnon  etc.  R.  22.  Co.  v.  CombSy  supra. 

It  was  said,  however,  in  the  case  of  LesdngUm  eic.  R,  R.  Co. 
V.  Applegate,  9upra:  ''  But  both  public  policy  and  a  long  series 
of  adjudged  cases  require  that  a  public  improvement  so  benefi- 
cent in  its  general  operations  and  results,  and  more  especially 
when,  as  in  this  case,  sanctioned  by  the  legislature  and  the 
representatives  of  the  local  public,  should  not  be  destroyed  or 
suspended  by  the  injunction  of  a  chancellor,  unless  strong 
reasons  for  doing  it  be  conclusively  manifested.'' 

This  reason  applies  with  peculiar  force  in  this  instance. 
The  proposed  work  is  one  likely  to  redound  largely  to  the 
public  interest  and  that  of  a  commercial  metropolis.  The 
road  will  connect  the  railroads  coming  into  the  city  upon  one 
side  with  those  reaching  it  upon  the  other,  thus  supplying,  as 
is  shown  by  the  testimony,  a  now  much  needed  connection; 
while,  upon  the  other  hand,  it  is  as  yet  a  matter  of  conjecture 
what  injury,  if  any,  will  accrue  to  the  lot-owner;  and  if  any, 
he  is  not  remediless. 

The  law,  of  course,  will  not  override  individual  right  in 
order  that  a  public  benefit  may  accrue;  but,  under  such  cir- 
cumstances, the  facts  should  be  clearly  shown,  and  the  ground 
made  manifest,  before  the  chancellor  should  interfere. 

Judgment  aflSrmed. 

PowxR  ov  Stats,  ob  or  MuinciPALrnr  as  m  Agbnt,  to  AFrnoBin 
UsB  ov  Strxr  bt  RAnjtOADt  WWkuM  T.  New  Tcrh  Central  R.  R.  Co,,  16 
N.  T.  07;  67  Axn.  Deo.  662-666,  note;  Port  qf  Mobile  y.  LouMOe  etc  B.  B. 
Co.f  84  Ala.  116;  6  Am.  St.  Rep.  342,  852,  note;  8U  Lcerie  etc.  i^'y  Co,  t. 
dtyqfSL  Lauie,  92  Mo.  160. 

BiOHT  TO  KxsBCTSB  BiOHT  OT  EnasKXT  DoifAiir  ni  Bkhalf  of  BAn«- 
ROAD8:  Stewari  y.  Supervieonf  30  Iowa,  9;  1  Am.  Rep.  238;  LiUle  Sods  Junc- 
tion R.  R.  Co.  y.  Woodrt^f  49  Ark.  381;  4  Am.  St.  Rep.  61. 

Aptbofbiation  of  Uiobwat  for  Rahaoad  Imposbs  Kbw  SBBvmrDB 
TKBBBON»  entitling  the  owner  of  the  soil  to  compensation  for  the  new  nees 
Hinchmomr,  Fatenon  Hone  R.  R.Co.,n'S.  J.Eq,!^;  86  Am.  Deo.  262;  WU- 
Uame  r.  New  Torle  CetUrcUR.  R.  Co.,  16  N.  Y.  97;  69  Am.  Deo.  651;  Imlayr. 
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Unhn  Branch  R,  H.  Co.,  26  Conii.  249;  68  Am.  Dee.  392;  compare  iitfomqp- 
Otneral  y.  MetropolUan  Ji.  R,  Co.,  125  Mau.  616;  28  Am.  Rep.  264;  Pertf 
T.  New  Orletnu  etc  R.  R.  Co,,  55  Ala.  413;  28  Am.  Rep.  74a 

Annotancs  ntoM  Necbssart  Usb  or  Railroad  is  not  Nuisancb  peb  Sbs 
i^e^r.  OAioef&i?.  ACa,  25Pa.Si.161;  64Am.  Deo.  687.  But  a  railroad 
company  nimg  a  pablio  street  for  a  terminal  yard,  without  compensation  to 
adjacent  land-ownersp  and  thereby  canaing  a  noisance  to  neighboring  dwell- 
ings,  may  be  restrained  by  injunction,  although  snch  use  is  anthori»d  by 
the  legiriatore^  and  is  necessary  to  the  bosiness:  Penmeyhfamki  R.  R.  09k  w. 
Angel,  41  K.  J.  Eq.  816;  66  Am.  Rep.  1,  note  6-16. 

Whxn  Aomur  Lm  «o  RnrEAXv  Buildxto  or  Stbsd-railma»  asl 
anthoriMd  by  oityt  AiOkom  Strtei-Raamaif  Oo.  t*  JTaec^  88  Kaa.  7i4|  5 
8lBip.80a 


OASES 


SUPREME   COTTET 


MISSISSIPPI 


DoBBAH  V.  Illinois  Central  Bailboad  Go. 

r»  iCiintBiPFip  14] 

Railway  OdMPAiiT  vuvr  Askouitgi  thi  Naio  ov  th>  Statkoh  on  the 
arriTal  of  the  train  thereat,  and  give  pirniimgen  an  opportoni^  to  alight 
in  aaf ety.  Failing  to  do  thia,  the  company  ia  anaweraUe  in  damagea  to 
any  peraon  injured  thereby. 

EZEBfPLABT    DaXAOU    WILL    NOT    BS   AlLOWXD   IOB    FALUBI    TO    8lOP  A 

Tkain  at  a  Station,  and  give  a  paasenger  opportunity  to  alight  there- 
from, nnleaa  the  failure  to  atop  waa  willfol,  or  the  wrong  waa  aggravated 
in  aome  manner  by  the  railroad  company  or  ita  employeea. 

MxNTAL    SUITBBINO   IB  NOT  AN    ELEMENT  OF   DaKAOES   UNLB88   BaSED  ON 

BoDiLT  Injury,  or  nnleaa  the  injury  from  which  it  reaulta  waa  attended 
by  eircnmatanoea  of  malice,  inanity  or  oppreeaicn. 

Action  against  the  defendant,  a  railway  company,  for  dam- 
ages. The  plaintiff  was  a  passenger  on  a  train  run  by  the 
defendant,  holding  a  ticket  for  Madison  station,  at  which 
point  he  wished  to  leave  the  train.  On  approaching  the 
station,  no  bell  or  whistle  was  sounded,  nor  was  the  name  of 
the  station  announced.  The  train  slacked  up  somewhat,  but 
did  not  stop.  It  was  then  two  o'clock  at  night,  and  the  plain- 
tiff was  carried  to  a  point  twenty  miles  distant  before  it  was 
possible  for  him  to  leave  the  cars.  It  cost  him  thirty-five  cents 
to  purchase  a  ticket  to  return  on  the  next  train  to  his  sta- 
tion, and  he  lost  one  day's  time,  worth  two  dollars  to  him. 
The  plaintiff  offered  to  prove  the  condition  of  his  family  on 
the  night  in  question,  and  that  he  suffered  great  mental 
anxiety  from  being  unable  to  leave  the  cars  at  his  station  for 
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the  purpose  of  joining  them.  The  evidence  was  excluded 
on  the  objection  of  the  defendant.  The  jury  was  instructed  by 
the  court  that  the  case  was  not  a  proper  one  for  punitive 
damages,  and  that  the  recovery  by  the  plaintiff  must  be 
limited  to  the  actual  damages  by  him  sustained.  A  verdict 
was  accordingly  rendered  in  favor  of  plaintiff  for  $2.35.  From 
the  judgment  based  on  such  verdict  plaintiff  appealed. 

O.  W.  Thands  and  WVUam  Baehwaany  for  the  appellant. 
IF.  B.  and  J.  B.  HarrUy  for  the  appellee. 

Abnold,  J.  It  was  obligatory  on  the  railroad  company  to 
announce  or  give  notice  in  some  way  of  the  name  of  the  sta* 
tion  on  the  arrival  of  the  train  at  Madison  station,  and  to  stop 
the  train  long  enough  for  appellant  to  get  off  with  safety,  and 
the  company  was  liable  for  any  loss  or  injury  sustained  by  him 
on  account  of  this  not  being  done:  LouisfnUe  etc,  £.  R.  Co.  v. 
Mask,  64  Miss.  738. 

Whether  the  failure  of  the  train  (o  stop  at  Madison  station 
resulted  from  inadvertence,  or  a  willful  disregard  of  duty  and 
of  appellant's  rights,  is  not  shown  by  the  record.  There  is  no 
testimony  on  this  point,  but  it  does  appear  that  no  special 
injury  or  damage  was  done  to  appellant,  and  that  the  jury 
allowed  him  full  compensation  for  the  loss  of  time  and  ex- 
pense incurred  by  reason  of  his  being  carried  beyond  the  place 
of  his  destination.  In  our  judgment  this  was  the  just  and 
lawful  measure  of  his  recovery,  and  the  court  below  commit- 
ted no^error  in  instructing  the  jury  that  exemplary  damages 
should  not  be  awarded.  In  order  to  have  justified  the  inflic- 
tion of  exemplary  damages,  or  proof  of  mental  anxiety  oc- 
casioned by  separation  from  his  family,  it  was  necessary  for 
appellant  to  have  shown  that  the  failure  to  stop  the  train  was 
willful,  or  that  the  wrong  was  aggravated  in  some  manner  by 
the  railroad  company  or  its  employees:  Chicago  R.  R.  Co.  v. 
Scurr,  59  Miss.  456;  42  Am.  Rep.  373;  Vichabwrg  etc.  R  R  Co. 
V.  Scavlan,  63  Miss.  413. 

Mental  suffering  is  not  readily  distinguishable  from  physical 
suffering,  and  to  become  an  element  of  damages,  it  must  be 
based  on  bodily  injury,  or  the  injury  by  which  it  is  produced 
must  be  attended  by  circumstances  of  malice,  insult,  or  op- 
pression: Pierce  on  Railroads,  302;  Johnson  v.  Wells^  Fargo,  & 
Co.,  6  Nev.  224;  3  Am.  Rep.  245;  Wyrmn  v.  LeaviU,  71  Me, 
227;  36  Am.  Rep.  303;  Bovee  v.  Town  of  Danville,  63  Vt  183; 


>, 
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Canning  v.  Inhabitants  of  WilHamsUnonf  1  Cush.  451;  Trigg  r. 
St.  Louis  etc.  R.  R.  Co.^  6  Am.  &  Eng.  R.  B.  Cas.  845;  74  Ma 
147;  41  Am.  Rep.  805. 
A£3rmed.  __^_^ 

Railroad  Oompaiobi.  --  Dutt  o v  CoirDucros  ov  Railway  Train  to  Air* 
HOTTHOB  Station  and  Givs  Passsnoebs  OppoRTONrnr  to  Auoht:  Rahen  r. 
Central  Iowa  B'y  Co.,  73  Iowa,  679;  5  Am.  St  Rep.  708,  and  note  710| 
St,  L.,  /.  Af.  A  8.  Ry  Co.  v.  Permm,  49  Ark.  182. 

I17JURT  TO  FkBLINOS  OR  MXNTAL  SuWBRIMa  AS  ElBMJENT  OT  EZBUPLABr 

Daxaois:  IniernaiUmalete.  R.  R,  Co,  ▼.  Telepkoneete.  Co.,  69  Tex.  277;  5  Am. 
8t  Rep.  46,  and  cases  oolleoted  in  note  48;  Reeves  r.  Winn,  97  N.  C.  246; 
Ward  T.  Blackwood,  48  Ark.  396;  Southern  R*y  Co.  w.  Rieet  38  Kan.  898;  6 
Am.  Si  Bep.  766|  note  to  Weei  t.  W.  U.  Tel  Ox,  amUt  p.  63a 


HaMBBIOK   V.   WiLKINS. 

l«5  IfissnsiFn.  lai 

Chn  Wbo  RisaiND0  a  €k>NTRAor  ov  Salb  ior  Fraud  Praoxiobd  on  Hiait 
and  oSnrs  to  retom  to  the  vendor  the  property  porchased,  is  not  obliged^ 
on  refusal  of  the  vendor  to  receive  the  proper^,  to  keep  it  until  the 
termination  of  the  controversy  between  them.  He  may  either  retain  the 
property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may,  in  good 
faith,  sell  it  on  his  account.  If,  however,  the  purchaser  gives  the  prop- 
erty away,  or  wantonly  sacrifices  it  by  selling  it  for  a  grossly  inadequate 
prioe^  he  must  account  to  the  vendor  for  the  difforence  between  the 
price  received  and  the  reasonable  valne  of  the  property,  less  the  expense 
of  keeping  it  up  to  the  time  of  the  sale. 

Aitaohicknt^Variancb. — Plaintiff  may  not  attach  for  one  cause  of  ac- 
tion, and  having  sustained  his  writ,  declare  for  another. 

Obound  or  Attachmbnt,  that  the  "defendant  fraudulently  iaonrred  the 
obligation  for  which  snit  is  brought,"  is  sustained  by  showing  a  breach 
of  warranty,  and  that  the  warranty  was  fraudulently  made. 

Rives  a/nd  Rives^  for  the  appellant. 
Bogle  and  Bogle,  for  the  appellee. 

CooPEBy  C.  J.  This  is  an  action  by  attachment  brought  by 
the  appellee  against  the  appellant  to  recover  damages  for  the 
breach  of  a  warranty  in  the  sale  of  a  jack. 

The  ground  of  attachment  alleged  is,  that  the  defendant 
''fraudulently  incurred  the  obligation  for  which  suit  is 
brought."  At  the  return  term  the  defendant  traversed  the 
ground  of  attachment^  and  on  this  issue  a  verdict  was  found 
in  &vor  of  the  plaintiff. 

On  the  trial  of  this  issue,  evidence  was  introduced  tending 
to  show  that  the  plaintiff,  after  having  notice  uf  the  falsity  of 
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the  warranty,  and  after  he  had  for  some  time  held  poeseesion 
of  the  jack,  paid  to  the  defendant  the  purchase  price.  On  the 
other  hand,  the  plaintiff  introduced  evidence  tending  to  show 
that  while  he  had  been  in  possession  of  the  jack  (during 
which  time  he  refused  to  serve  mares,  by  reason  of  which 
the  plaintiff  doubted  his  value),  he  was  further  deceived  by 
the  defendant  and  his  agent,  who  secretly  manipulated  and 
physicked  the  jack,  thereby  inciting  him  to  service,  by  which 
plaintiff  was  relieved  of  his  doubts,  and  that  it  was  while  this 
deception  continued  that  he  made  the  payment  of  the  pur- 
chase price.  It  was  further  shown  that  some  weeks  after 
payment  had  been  made,  the  plaintiff  tendered  the  jack  to 
defendant  and  demanded  restitution  of  the  purchase  price, 
and  this  tender  being  declined  by  the  defendant,  the  plaintiff 
placed  the  jack  in  a  livery-stable  as  the  property  of  defendant, 
and  some  time  after  this,  being  informed  by  the  stable-man 
that  he  looked  to  plaintiff  for  the  cost  of  keeping  the  animal, 
he  agreed  with  the  keeper  that  he  should  take  the  jack  for 
his  feed  bill,  which  he  did,  and  aft^erwards  sold  him  for  $120. 

The  appellant  contends  that  the  plaintiff,  by  paying  the 
purchase  price  after  knowledge  of  the  falsity  of  the  warranty, 
waived  the  fraud,  and  thereby  lost  all  right  of  action  resting 
on  the  same;  and  further,  that  by  disposing  of  the  animal  to 
the  stable-keeper  in  payment  of  the  feed  bill,  he  disabled  him- 
self from  returning  it  to  the  defendant,  and  is  therefore  pre- 
cluded from  rescinding  the  contract. 

Neither  of  these  positions  is  fatal  to  the  right  of  action  as- 
serted by  the  plaintiff.  On  the  trial  of  the  issue  traversing  the 
ground  of  attachment,  and  also  upon  the  issue  in  chief,  the 
jury  was  distinctly  informed  that  if  the  plaintiff  consummated 
the  purchase  after  notice  of  the  falsity  of  the  facts  warranted, 
he  could  not  rescind.  By  its  verdict  the  jury  negatived  the 
fact  of  such  knowledge,  and  for  this  finding  there  is  ample 
support  in  the  testimony. 

It  is  not  true  that  one  who  is  the  victim  of  a  fraud,  and  who, 
discovering  the  facts,  rescinds  the  contract,  and  offers  to  re- 
turn the  property,  which  is  refused  by  the  seller,  is  obligated 
to  keep  the  property  for  the  seller  until  the  end  of  the  con- 
troversy between  them,  so  that  he  may  return  it  to  him  upon 
recovery  of  the  purchase  price.  A  purchaser  who  is  defrauded 
by  the  seller,  and  who  in  the  lawful  exercise  of  his  right  to 
rescind  tenders  the  property  to  the  seller,  who  refuses  to  receive 
it,  is  under  no  other  obligation  to  him  than  to  retain  the  prop- 
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ertj  as  his  agent  and  bailee,  and  after  notice  of  his  intention, 
may  in  good  faith  dispose  of  the  same  for  account  of  the.owner: 
Swann  v.  Westj  41  Miss.  104. 

If  he  sells  the  property  otherwise  than  in  good  faith,  the  ex- 
tent of  his  liability  would  be  the  fair  market  value  of  the 
same. 

We  assent  to  the  proposition  advanced  by  appellant,  that  a 
plaintiff  may  not  attach  for  one  cause  of  action,  and  having 
sustained  his  writ  declare  for  another:  Wright  v.  Snedecoty  46 
Ala.  92;  Ugon  v.  Bishop,  43  Miss.  627. 

But  there  is  no  variance  between  the  cause  of  action  for 
which  the  attachment  was  sued  out  and  that  declared  in  the 
declaration.  The  declaration  was  for  breach  of  warranty. 
This  gave  a  right  of  action.  The  ground  for  suing  out  the  at- 
tachment was  that  the  warranty  so  broken  was  fraudulently 
made. 

The  case  was,  we  think,  fairly  submitted  to  the  jury  by  the 
instruction  of  the  court,  and  the  evidence  supports  the  verdict 
on  the  attachment  issue,  and  measurably  that  on  the  issue  in 
chief.  On  the  latter  issue,  the  recovery  was  somewhat  too 
great,  in  that  notliing  was  allowed  to  the  defendant  as  the 
value  of  the  jack.  The  plaintiff,  as  we  have  said,  might,  after 
tender  of  return  and  refusal  to  accept  by  the  seller,  have  either 
kept  the  animal  until  after  trial,  as  the  agent  of  the  owner, 
or  might,  in  good  faith,  after  notice  to  the  owner,  have  sold 
the  animal  for  his  account.  But  it  was  not  within  his  power 
to  give  it  away,  or  to  wantonly  sacrifice  it  by  turning  it  over 
to  the  keeper  of  the  stable  for  the  price  of  a  few  days'  keep. 
Having  done  so,  the  measure  of  his  recovery  is  the  difference 
between  the  purchase  price  paid  by  him  and  the  reasonable 
value  of  the  jack,  less  the  expense  of  keeping  him.  For  the 
error  in  the  extent  of  the  recovery,  the  judgment  is  reversed, 
and  a  new  trial  awarded.  This  will  not  affect  the  verdict  on 
the  attachment  issue,  which  is  not  disturbed. 

Judgment  reversed. 

RssoiasiON  or  Contract  op  Sals  on  Ground  of  Fraud:  Barnard  v.  i)im- 
ean,  38  Mo.  170;  90  Am.  Deo.  425-431,  note;  WkUwoT$k  v.  ThomM,  83  Ala. 
308;  3  Am.  St  Rep.  725;  MeCuUoeh  t.  SeoU,  13  B.  Mon.  172;  56  Am.  Dec 
561;  JRover  Iron  Co.  ▼.  Trout,  83  Va.  397;  5  Am.  St.  Rep.  285;  BeU  v.  JTeep- 
tr9,  39  Kan.  105;  because  made  by  an  agent  who  receired  commiaeion  from 
the  adyene  party:  See  note  to  PotUr*9  Appeal,  ante,  p.  272. 

Attaohicrnt  Rrqular  upon  its  Face  is  not  Void  because  the  complaint 
does  not  set  up  a  cause  of  action  which  would  warrant  the  issuanoe  of  an  at- 
tachment: MeChmb  ▼.  Reed,  28  CaL  281;  87  Am.  Dec  115. 
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OaiB  Ground  or  Attachment  is  Suvncmrr  to  Maxntadt  a  writ  that  has 
been  iaraed  on  two  gronndi.  If  one  ground  is  proved  and  the  other  oannot 
be,  the  writ  will  be  upheld:  Tucker  ▼.  Frtderiek,  28  Mo.  674;  75  Am.  Dec 
139.  And  in  an  action  on  an  attachment  bond  to  recover  damages  for 
wrongfolly  ming  out  the  writ»  defendant  is  not  limited  to  proof  of  the  exist- 
ence of  the  particular  ground  alleged  in  his  affidavit,  but  may  show  any  other 
ground  which  authoriied  an  attachment:  Baxleif  v.  Segfrmit  85  Ala.  183. 


Ellis  v.  State. 

rW  MlBSISSIPn,  44.] 

CtoNmsioN.  —  Thi  Coubt  SHOtrLD,  beiorb  ADMnruio  a  CtoNYBsnoN  n 
BviBBNvB,  oonduct  a  preliminary  investigation,  out  of  the  preaenoe  and 
hearing  of  the  jury,  if  requested  by  the  defendant^  to  determiiie  whether 
it  is  oompetent  or  not. 

OV  THB  Ck>lCPBrBN0r  A8  EVTBBNCB  OT  AN  AlLBOBD  Ck>NYB88ION,  THB  Ck>UBT 

is  the  sole  judge.  The  jury  cannot  reject  it  because  they  deem  it  inoom^ 
potent. 

AvTBB  A  OoNFiasiON  HAS  BBBN  ABKirTBD  BT  THB  CHyuRT,  either  party 
has  the  right  to  produce  before  the  jury  the  same  evidence  which  was 
submitted  to  the  court  when  it  was  called  upon  to  decide  whether  the 
oonfession  was  competent^  and  all  other  facts  and  oircumstances  rele- 
vant to  the  confession,  or  affecting  its  weight  as  evidence;  and  if  it 
should  be  made  to  appear  at  this  point,  or  any  other  during  the  trial, 
that  the  confession  was  made  under  such  ciroumstanoes  as  to  render  il 
incompetent,  it  should  be  excluded  from  evidence  by  the  oonrL 

Confession.  —  Jury  arb  mot  Bound  to  Believe  or  Give  Wbiobt  to  a 
CoNTESSiON  because  the  court  has  decided  it  to  be  oompetent  evidenoe 
before  them.  They  may  believe  or  disbelieve  it,  the  same  as  other  teeti* 
mony  properly  submitted  for  their  consideration. 

FbRMBR  Decision  of  This  Court,  that  whether  a  Confession  was  Voi^ 
UNTABT  OR  NOT  might  be  determined  by  the  jury,  in  cases  where  there 
was  a  conflict  of  evidence  on  the  subject,  is  overruled. 

Confessions.  —  Instrucfion  to  Jurt,  asked  by  defendant's  counsel,  to 
the  effect  that  they  ''  may  consider  the  admissions  made  by  defendant^ 
and  give  them  such  weight  as  they  may  deem  them  entitled  to  under 
all  the  circumstances  of  the  case,  and  if  the  jury  believe  from  the  evi- 
dence that  the  oonfessions  of  defendant  were  brought  about  by  fear, 
and  were  not  true,  they  will  disregard  them,"  should  not  be  refused. 

Indictment  for  areon.  Confessions  of  defendant  were  offered 
and  receired  in  evidence.  Subsequently,  during  the  trial,  the 
defendant  offered  evidence,  which  was  heard  by  court  and 
jury,  to  show  that  the  confessions  were  not  voluntary,  and 
then  moved  to  exclude  them.  Motion  denied.  During  the 
argument  before  the  jury,  defendant's  counsel  urged  that  the 
confessions  had  been  procured  by  threats.  To  this  the  prose* 
cuting  attorney  replied,  that  as  the  confessions  had  been 
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admitted  in  evidence  by  the  court,  the  question  of  their  com« 
potency  could  not  be  considered  by  the  jury;  that  the  jury 
must  treat  the  confessions  as  voluntarily  made,  but  were, 
nevertheless,  the  sole  judges  of  the  weight  and  value  of  the 
testimony  concerning  the  confessions,  and  might  believe  or 
disbelieve,  as  they  thought  the  witnesses  entitled  to  credit; 
that  if  they  believed  the  testimony  of  the  witnesses  concern- 
ing the  confessions,  they  should  give  them  such  weight  as 
they  thought  them  entitled  to.  The  defendant's  counsel  ob- 
jected  to  these  statements  of  the  prosecuting  attorney,  and 
asked  the  court  to  correct  them.  Thereupon  the  court  de- 
clined to  interfere,  on  the  ground  that  the  statements  were  not 
improper.  Defendant  asked  for  the  instruction  to  the  jury 
stated  in  the  last  point  of  the  ByUdbu9.  It  was  refused.  He 
was  convicted,  and  thereupon  appealed. 

F.  B.  Praiiy  for  the  appellant 

T.  M.  MiUer^  attamey^eneral^  for  the  respondent. 

Arnold,  J*  Before  a  confession  is  received  in  evidence 
against  a  defendant  in  a  criminal  trial,  it  should  be  shown 
that  it  was  voluntary, — that  is  to  say,  made  without  the  in- 
fluence of  hope  or  fear  being  exerted  on  the  accused  by  any 
other  person.  Whether  it  was  so  made  or  not  is  a  preliminary 
matter  for  the  court,  and  not  for  the  jury,  to  determine.  The 
jury  have  nothing  to  do  with  the  competency  of  evidence;  that 
is  a  question  exclusively  for  the  determination  of  the  court 
The  court  should  decide  in  the  first  place,  after  investigation, 
whether  a  proposed  confession  shall  be  heard  by  the  jury  or 
not;  and  if  it  is  deemed  competent  by  the  court,  and  is  per- 
mitted to  go  to  the  jury,  they  are  the  exclusive  judges  of  its 
weight  and  value  as  evidence.  When  it  is  proposed  to  intro- 
duce in  evidence  a  confession  of  the  accused  against  himself, 
the  court  should,  upon  a  preliminary  investigation  conducted 
out  of  the  presence  and  hearing  of  the  jury,  if  requested  by  the 
defendant,  determine  whether  it  is  competent  or  not  If  satis- 
fied, after  hearing  all  the  testimony  pertinent  to  the  inquiry, 
that  the  confession  is  admissible,  it  should  go  to  the  jury;  but 
unless  it  plainly  appears  that  it  was  free  and  voluntary, — if 
there  is  a  reasonable  doubt  against  its  being  free  or  voluntary, 
— it  should  be  excluded  from  the  jury:  Simmana  v.  StaUj  61 
Miss.  243. 

After  a  eooSdmon  has  been  admitted  by  the  coort,  either 
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party  has  a  right  to  produce  before  the  jury  the  same  evidence 
which  was  submitted  to  the  court  when  it  was  called  upon  to 
decide  the  question  of  competency,  and  all  other  facts  and  cir- 
cumstances relevant  to  the  confession,  or  affecting  its  weight 
or  credit  as  evidence;  and  if  it  should  be  made  to  appear  at 
this  point,  or  any  other  during  the  progress  of  the  trial,  that 
the  confession  was  made  under  such  circumstances  as  to  ren- 
der it  incompetent  as  evidence,  it  should  be  excluded  by  the 
court. 

The  jury  cannot  reject  or  disregard  a  confession  which  has 
been  admitted  by  the  court  merely  because  they  may  deem  it 
incompetent,  for  the  competency  or  incompetency  of  evidence 
is  a  legal  question  not  within  their  province;  but  on  the  other 
hand,  they  are  not  bound  to  believe  or  attach  any  weight  or 
credit  to  a  confession  on  the  ground  alone  that  the  court  has 
decided  that  it  was  admissible,  and  might  be  heard  by  them. 
The  jury  has  the  same  freedom  of  action  in  reference  to  con- 
fessions which  they  have  in  regard  to  other  testimony:  Brister 
V.  SiaUy  26  Ala.  107;  Commonwealth  v.  Knapp^  10  Pick.  477; 
20  Am.  Dec.  534. 

The  declaration  made  in  Oarrard  v.  State,  60  Miss.  147,  to 
the  effect  that  whenever  there  is  a  conflict  of  testimony  as  to 
whether  a  confession  was  voluntary  or  not,  it  then  becomes  a 
question  of  fact  to  be  determined  by  the  jury,  and  the  court  is 
thereby  relieved  of  the  duty  and  responsibility  of  deciding  as 
a  preliminary  matter  whether  it  was  voluntary  or  not,  is  erro- 
neous, and  the  decision  on  that  point  is  disapproved  and  over- 
ruled: 1  Greenl.  Ev.,  sec.  219;  Wharton's  Crim.  Ev.,  sec.  689; 
Simmtms  v.  State^  61  Miss.  243;  1  Phillips  on  Evidence,  8-7, 
and  543. 

The  second  instruction  asked  by  appellant,  and  refused, 
should  have  been  given.  It  is  true  that  it  suggests  in  one 
part  that  the  jury  should  disregard  the  confession  if  they  be- 
lieved it  incompetent  or  "brought  about  by  fear";  but  this 
was  coupled  with  the  declaration  that  it  was  not  to  be  so  treated 
unless  they  also  believed  that  it  was  untrue.  Of  course,  if  the 
confession  was  believed  by  the  jury  to  be  untrue,  no  matter 
from  what  cause,  it  should  have  been  disregarded  as  evidence. 

The  instruction  would  have  been  more  accurate  if  it  had 
simply  informed  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  confession  was  untrue  they  should  disregard  it, 
or  if  they  believed  from  the  evidence  that  it  was  made  under 
the  influence  of  hope  or  fear,  they  should  take  this  into  ac- 
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count  in  determining  what  weight  or  credit,  if  anji  they 
woold  attach  to  it  as  evidence. 
Reversed  and  remanded. 


CoNnssioKB  AS  Evmnroiv  and  whbi  Aimisbiblb  ab  Voluhtabt:  Carr 
▼.  State,  24  Tex.  App.  662;  5  Am.  St  Ilep.  905,  and  note  908;  TiUefy  r. 
State,  24  Tex.  App.  251;  5  Am.  St.  Rep.  882,  and  oases  coUeoted  in  note  887| 
B9»eoe  ▼.  Stale,  67  Md.  6;  Roaa  ▼.  State,  67  Id.  286;  People  v.  Yeaton,  75  CaL 
415;  State  r.  Ettie,  97  N.  C.  447. 

CovrasaioMs.  —  Thi  Ck>UBT  Alovs  shouiiD  Abobbtain  thsdi  CownTMS€rr, 
and  it  is  the  daty  of  the  court,  before  allowing  witnesses  to  testify  in  regard 
to  the  confessions  of  a  prisoner,  to  determine  their  admissibility  by  prelimi- 
nary  qvestioos  ontsido  the  hearing  of  the  jniys  Bieeoe  v.  State,  67  Md.  6; 
fVMfio/ T.  i9lal0^  77  Ga.  696. 


BOABD  OF  SUPBBYIBOBS  OF  LaUDABDALB  GoUNTY   V. 

Alfobd. 

[65  Mxssissippi,  OLj 

IhTBBPLXADIB  Wnii  hot  BI  CtoMPSLLID,  WHERS  THS  DOUBT  AB  TO  WbKSB 
OB  Two  FBB80B8  18  LlABLB  DOBS  HOr  AbXSB  IBOH  UHOBBTAnr  OB  UH- 

KNOWN  FAon^  and  the  only  question  is,  what  is  the  law  applicable  to 
conceded  facts. 

SURETIBS  ON  TBB  BOND  OB  TBB  SaKB  OFFICIAL  FOB  DiFFEBBNT  TbBMB.  — 

If  moneys  are  misappropriated  by  the  agent  of  a  oonnty  treasurer,  and 
he  conceals  this  fact,  and  procnree  moneys  and  exhibits  them  to  the 
coonty  officials  during  his  term  of  office^  and  also  daring  one  or  mare 
settlements  after  entering  on  the  dischaige  of  his  duties  for  a  second 
term,  and  then  proclaims  the  misappropriation,  and  refuses  to  make  it 
good,  his  default  must  be  regarded  as  having  been  made  in  the  second 
term,  and  his  sureties  for  that  term  are  the  ones  who  are  answerable. 

SuBBOQAHON. — If  a  county  treasurer,  whose  agent  or  deputy  has  misap* 
propriated  the  public  funds,  takes  a  note  from  such  agent  for  the  sum 
misappropriated,  with  a  third  person  as  surety  on  the  note^  the  coun^ 
is  entitled  to  be  subrogated  to  the  treasurer,  and  to  enforce  the  note 
against  the  maker  and  his  surety. 

OoNBiDBBATioN  OF  NoTB  IB  NOT  Illbqal  whcB  it  is  giveu  by  an  agent  of  a 
county  treasurer,  whom  the  latter  had,  without  authority  of  law,  ap- 
pointed to  conduct  the  office,  to  secure  the  repayment  of  moneys  pre* 
Tiously  misappropriated  by  such  agent. 

Bill  against  Alford,  formerly  county  treasurer  for  two 
terms,  and  against  his  sureties  for  both  terms,  and  against 
Latham  and  Ragsdale,  who  had  executed  a  note  under  cir- 
cumstances hereinafter  set  forth.  During  Alford's  first  term, 
he  employed  L.  K.  Latham  as  his  agent  to  dischare  the  duties 
of  his  office.  Latham  misappropriated  $6,441.97,  and  exe* 
euted  to  Alford  his  note  for  that  amount,  with  Ragsdale  as 
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Borety.  The  default  of  Latham  was  concealed.  When  Alfbrd 
entered  upon  the  discharge  of  his  duties  for  the  second  term, 
he  accounted  with  the  supervisors  for  the  full  amount  which 
he  would,  have  had  on  hand  had  the  misappropriation  not 
occurred,  and  exhibited  to  them  all  the  moneys  which  the 
books  showed  ought  to  be  on  hand.  At  the  meeting  of  the 
board  held  three  months  later,  he  announced  the  de£etlcation 
of  his  agent,  which  had  occurred  in  the  previous  term,  and 
acknowledged  that  he  had  been  able  to  exhibit  the  proper 
amount  of  moneys  at  the  prior  meetings  by  the  aid  of  a  tem- 
porary loan.  The  bill  prayed  that  inasmuch  as  there  were 
grave  doubts  which  set  of  sureties  were  liable,  that  both  sets 
be  required  to  appear  and  interplead,  and  that  the  liability 
might  be  fixed  where  it  belonged.  Also  that  the  county  be 
subrogated  to  the  rights  of  Alford  on  the  note  executed  in  his 
favor  by  Latham  and  Bagsdale.  To  the  bill,  three  demurrers 
were  interposed.  The  demurrer  of  the  sureties  on  the  first 
bond  suggested  that  there  was  an  adequate  remedy  at  law; 
that  the  defalcation  did  not  occur  during  the  term  for  which 
they  were  sureties,  and  that  Alford  had  no  authority  to  appoint 
Latham  agent.  The  demurrer  of  the  sureties  on  the  second 
bond  was  on  substantially  the  same  grounds.  Latham  and 
Ragsdale  having  died,  their  representatives  demurred,  chal- 
lenging the  right  of  the  county  to  subrogation,  and  insisting 
that  the  note  was  void  and  without  consideration.  All  the 
demurrers  were  sustained. 

Walker  and  HaJly  for  the  appellant. 

WhUdker^  Dialy  and  Wiihenpwm^  amd  Waod$^  Jfe/ntotft|  amd 
TFiOanw,  for  the  appellees. 

Campbell,  J.  Had  the  bill  been  so  drawn  as  to  show  that 
the  facts  are  unknown  as  to  which  set  of  sureties  are  liable^ 
the  jurisdiction  of  chancery  would  have  been  undoubted:  Qay 
V.  Edwardsy  30  Miss.  218;  Tate  v.  De  Soto,  61  Id.  588. 

But  the  criticism  is  a  just  one,  that  the  only  uncertainty 
alleged  is  as  to  the  law  upon  the  &cts  stated,  and  if  this  was 
a  recognized  ground  for  the  interposition  of  a  court  of  equity, 
there  would  scarcely  be  a  need  for  courts  of  law. 

On  the  facts  stated,  our  present  view  is,  that  there  is  no  lia- 
bility on  the  first  bond,  not  because  Alford  was  represented  by 
another  in  conducting  the  business  of  his  oflSoe,  but  because  ho 
was  not  a  defaulter  during  his  first  term.    Grant  that  Latham, 
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who  acted  for  liim,  misapplied  the  money,  Alford  made  it  all 
right  with  the  county,  and  reported  the  sum  due,  and  produced 
the  money  to  be  counted,  as  required  by  law,  and  this  was 
during  his  second  term  of  office,  wherefore  it  seems  that  any 
default  by  him  was  after  the  second  bond  was  given,  and  not 
while  the  first  was  a  security  for  his  official  acts. 

The  demurrer  of  the  sureties  on  the  first  bond  was  properly 
sustained,  and  then  the  bill  was  no  more  than  an  action  on 
the  second  bond  presenting  no  ground  for  proceeding  in  chan- 
cery against  them,  and  for  that  reason  the  demurrer  of  the 
sureties  on  the  second  bond  was  properly  sustained. 

But  as  Alford  is  liable  for  all  the  money  due  the  county, 
and  as  the  note  for  $6,447.91  executed  by  Latham  with  Rags- 
dale  as  surety  was  made  to  represent  and  secure  the  payment 
of  the  debt,  equity  will  lay  hold  of  the  security  and  place  the 
burden  at  once  where  it  should  be  borne,  substituting  the  cred- 
itor to  the  rights  of  Alford,  and  enforcing  the  claim  he  could 
enforce  for  this  debt:  Sheldon  on  Subrogation,  sec.  167. 

The  consideration  of  the  note  was  not  illegal,  and  the  note 
is  not  void  on  such  ground. 

Newsom  v.  Thighen^  30  Miss.  414,  is  authority  only  for  the 
proposition  that  tiie  note  in  that  case  could  not  be  recovered 
on  by  the  successor  in  office  of  the  payee.  It  was  not  valid  as 
an  obligation  to  the  officer  in  his  official  capacity.  The  con- 
clusion of  the  opinion  intimates  its  validity  as  a  personal  con- 
tract with  the  payee.    Any  other  view  is  clearly  erroneous. 

McWiUiams  v.  PhiUijx^  51  Miss.  196,  was  decided  improp- 
erly, and  we  decline  to  follow  it.  In  it  there  was  a  misappre- 
hension and  misapplication,  not  only  of  Newwm  v.  Thighen^ 
tupray  but  of  well-settled  principles.  But,  besides  this,  here 
the  note  was  given  to  evidence  and  secure  an  unquestionable 
liability  of  Latham  to  Alford  after  it  had  been  incurred,  and 
there  is  that  difference  between  this  case  and  those  cited. 
There  is  no  semblance  of  illegality  in  the  consideration  of  the 
note.  The  demurrer  of  Alford  and  the  representatives  of 
Bagsdale  and  Latham  was  improperly  sustained,  and  as  to 
this  the  decree  is  reversed,  that  demurrer  overruled,  and  an- 
swers required  in  thirty  days  after  mandate  filed. 

Whih  Boj.  of  Ihtkbpliadib  Lncs:  See  TyuB  ▼•  Busit  87  Ckk  574;  Oft 
Am.  Deo.  866,  and  cues  ooUected  in  note  867;  BedUel  ▼.  Sha^t  117  Pft.  St 
66ft. 

Statutobt  Ihctbflxadib  — PsAonoi^  PuuDmOy  eici  Clark  ▼.  Motkert 
107  N.  Y.  118;  1  Am.  St.  Rep.  798^  and  note  800-802. 
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laABiLnr  OF  SuRXTiBs  Limited  TO  OrFioiAL  Tebm  or  Fbihgipal:  Wapdh 
Comniy  t.  Bighorn,  10  Iowa»  39;  74  Am.  Dea  370,  and  note  374;  ItAcAikmii 
etc  T.  Shaver,  60  Me.  36;  79  Am.  Deo.  092;  Treasurer  qf  Vermont  t.  Mourn, 
34  Vt  871 ;  80  Am.  Deo.  688w  And  where  the  aamo  person  U  elected  and 
acta  aa  treaanrer  for  three  ancoeaaire  terma,  and  it  afterwaxda  develops  that 
money  deposited  with  him  as  treasurer  had  been  misappropriated,  it  will  be 
presumed,  in  the  abaence  of  evidence  to  the  contrary,  that  the  nusappropria- 
tion  took  place  at  the  end  of  his  laat  term,  and  the  snretiea  on  hia  last  offidal 
bond  are  liable  therefor:  Heppe  v.  Johnmm,  73  CaL  266. 

SuBBooATxoH.— Whsh  Thibo  Pabtt  IS  Bntxtubd  to  bi  Sitbboqatbd 
TO  Riobtb  of  CBB>no!R:  Ftan  t.  Albea^  69  Tex.  487|  5  Am.  8t.  Rep.  78^ 
and  note  86. 


Ex   PABTB   O'LbABT. 

[6ft  KiasnsiFrz,  iao.J 

HUUAHO^  FOWXB  OF  MWIOZPAL  COHFORATIOV  TO  DsOLABB  WbAT  IB  A.  — 

A  municipal  corporation  cannot  make  that  a  nuisanoe  which  ia  not  audi 
in  fact;  therefore  an  ordinance  which  dedarea  that  ''all  hog-pens,  or 
lots  now  used  aa  such,  are  hereby  declared  a  nuisance^  and  ahall  bo 
abated,"  ia  too  broad  and  sweeping  in  its  provisions,  and  is  invalid. 
RA»«Aa  Ck>BFi78.  —  The  detention  of  the  prisoner  waa  juqitified  under  an  or- 
dinance, for  the  violation  of  which  ahe  had  been  airosted.  TIm  sub- 
stance of  the  ordinance  is  stated  in  the  syUa5«i.  The  pciacner  waa  re* 
manded  to  the  custody  of  the  city  mamhal,  and  tharaloM  i^pealed. 

E.  E.  Baldtrinj  for  the  appellant 

D.  SJieUon^  for  the  city  of  Jackson. 

Campbell,  J.  The  process  by  virtue  of  which  the  prisoner 
was  held  conforms  to  the  ordinance  of  the  city,  and  the  single 
question  for  the  decision  on  trial  of  the  writ  of  habea$  eorpui 
was  as  to  the  validity  of  the  ordinance.  It  is  too  broad  and 
sweeping  in  its  provisions,  and  is  invalid.  Hogs  in  the  city  of 
Jackson  may  or  may  not  be  a  nuisance,  and  any  ordinanoe 
on  the  subject  should  be  framed  accordingly:  Wood  on  Nui- 
sauces,  sec.  618. 

Reversed  and  prisoner  discharged. 


MuKioiFAL  OoBFOKATioH  MAT  HOT  Dmlabb  Tb4T  TO  bi  ft  nuiaaooe  whiok 
in  fact  is  not^  though  it  is  by  law  empowered  to  dsolare  whftlshaU  bo  a  nui- 
sanoe: n/id^<//>efi'MMfT.  Poyer,123IU.348|5AsLS«iB«i^0Si|iVHisr 
t.  Albftehi,  72  WiM.  41^ 
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Moore  v.  Jordan. 

[66  MI88X88IPPI,  229.] 

Tbtov  ik>b  vot  Risui/r  nr  Fayob  or  thk  Orahtob  dt  a  Dxbd  wBxir 
It  RiomB  a  Pbouiuart  Considxration,  thoooh  Nominal,  if  the 
habendum  decUres  a  nae  in  favor  of  the  grantees,  who  are  children  of  the 
grantor,  and  the  deed  oontaina  oovenanta  of  warranty. 

DiOLAJiATZOH  or  Tbust  bt  Pabol  bt  Gba2«tkb  nr  Favob  or  thb  Obax- 
TOB  is  void  by  the  code  of  Mississippi. 

Obantob  cannot  Avoid  his  Dxkb  as  Fbauditlbnt  wuxn  Hx  Madk  It 
fOB  THB  PuBFOSK  OF  CoEBCiNO  A  CoMPBCMiRK  with  creditors,  and  with 
the  expectation  of  receiving  a  reoomveyanoe  when  this  purpose  shoold 
be  accomplished.  This  resnlt  is  not  varied  by  the  fact  that  the  convey- 
ance was  advised  by  a  person  other  than  the  grantee,  and  sach  person 
promised  that  the  reconveyance  should  be  made. 

Bill  by  Mrs.  Moore  against  her  mother,  Mrs.  Jordan,  for 
«D  accounting  for  the  rents  and  profits  of  certain  real  estate. 
OroBS-bill  by  Mrs.  Jordan,  asking  that  the  conveyance  of  the 
same  realty  made  by  her  to  Mrs.  Moore  be  set  aside.  The 
eircnmstances  attending  the  execution  of  this  conveyance,  on 
which  the  defendant  relied  for  relief,  were  as  follows:  One 
tfTilliams,  under  whom  all  the  parties  claimed  title,  had  been 
a  surety  on  the  bond  of  an  official,  who  had  become  a  de- 
faulter. Williams  died,  and  one  Grayson  became  administra* 
tor  of  his  estate.  Mrs.  Jordan  was  the  daughter  of  Williams, 
and  as  such  entitled  to  his  estate.  Grayson  suggested  to  her 
to  convey  the  property  to  her  two  daughters,  Mrs.  Grayson  and 
Mrs.  Moore,  in  order  to  avoid  the  payment  of  the  amount  due 
from  Williams  as  surety,  or  at  least  to  bring  about  a  more 
&vorable  compromise  than  might  otherwise  be  obtained;  and 
he  promised  that  a  reconveyance  should  be  made  when  the 
purpose  of  the  conveyance  had  been  accomplished.  Mrs. 
Grayson  reoonveyed,  as  her  husband  had  promised,  but  Mrs. 
Moore  refused  to  be  bound  by  his  agreement.  The  contents 
of  the  conveyance,  so  far  as  material,  are  as  follows:  ^'I,  M. 
A.  Jordan,  in  consideration  of  the  natural  love  and  affection 
I  have  for  A.  A.  Grayson  and  B.  J.  Moore,  and  also  in  con* 
cideration  of  the  sum  of  one  dollar  in  hand  paid,  have  this 
day  granted,  bargained,  and  sold  to  the  said  A.  A.  Grayson 
and  B.  J.  Moore  [here  describing  the  realty],  to  have  and  to 
hold  to  the  said  A.  A.  Grayson  and  B.  J.  Moore,  their  heirs 
and  assigns  forever.  And  I  hereby  covenant  to  and  with  the 
said  A.  A.  Grayson  and  B.  J.  Moore  to  forever  warrant  and 
defend  the  title  to  the  same  free  from  the  claims  of  all  and 
every  person  or  persons  claiming  the  same  whomsoever."    The 
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hancellor  granted  the  relief  sought  by  the  crosB-bill,  and  dia- 
ihissed  the  original  bill.     Mrs.  Moore  thereupon  appealed. 

Ogleaby  and  Taylor^  for  the  appellant. 

Shands  and  Johnson,  for  the  appellee. 

Cooper,  C.  J.  The  rule  that  a  trust  resulted  to  the  grantor 
upon  a  voluntary  conveyance,  according  to  the  comnion*law 
forms  of  feo£fment,  grant,  fine,  or  recovery,  etc.,  where  no  con* 
sideration  is  expressed  or  implied,  and  no  trust  is  declared, 
and  the  circumstances  rebut  the  presumption  of  a  gift,  seems 
not  to  apply  to  modem  conveyances:  1  Perry  on  Trusts,  184. 

Mr.  Pomeroy  thinks  it  would  apply  to  such  conveyances  if 
the  deed  '^  simply  contains  words  of  grant  or  transfer,  and  does 
not  recite  nor  imply  any  consideration,  and  does  not,  in  the 
habendum  clause  or  elsewhere,  declare  any  use  in  favor  of  the 
grantee,  and  the  conveyance  is  not  in  fact  intended  as  a  gift": 
2  Pomeroy's  Eq.  Jur.,  sec.  1035. 

However  this  may  be,  it  is  evident  that  in  the  case  before 
us  no  trust  resulted  to  the  grantor  from  the  deed,  for  it  recites 
a  pecuniary  consideration,  though  nominal:  Ru98  v.  Mebiu9^ 
16  Cal.  850;  Sywire  v.  Harder,  1  Paige,  494;  19  Am.  Dec.  446; 
Leman  v.  Whitley,  4  Russ.  423;  PhUbrook  v.  DelaVvO,  29  Me. 
410;  Graves  v.  Graves,  29  N.  H.  129;  Oroffv.  Rohrer,  35  Md. 
827;  2  Story's  Ek).  Jur.,  sec.  1199.  The  hahendum  declares  a 
use  to  the  grantees,  who  are  the  children  of  the  grantor,  and 
there  is  a  covenant  of  warranty:  2  Pomeroy's  Bq.  Jur.,  sec. 
1035;  Oould  v.  Lynde,  114  Mass.  366;  Bragg  v.  Geddes,  93  111. 
89;  Groff  v.  Rohrer,  36  Md.  327;  FarringUm  v.  Barr,  36  N.  H. 
86;  Stticky  v.  Stucky,  30  N.  J.  Eq.  546. 

There  is  no  pretense  of  a  written  declaration  of  trust  by  the 
grantees  in  favor  of  the  grantor,  and  one  by  parol  would  be 
void:  Code,  sec.  1296. 

There  are  therefore  but  two  other  grounds  upon  which  the 
relief  granted  by  the  court  below  can  be  supported:  1.  That 
the  conveyance  was  procured  by  fraud  or  imposition  practiced 
upon  the  grantor;  2.  That  the  conveyance  was  made  at  the 
instance  and  procurement  of  one  occupying  a  position  of  trust 
and  influence,  and  that  the  grantees  are  volunteers. 

On  the  first  ground  it  is  sufficient  to  say  that  the  record  is 
entirely  free  of  evidence  of  any  fraud  against  the  grantor. 
The  facts  shown  are,  that  she  was  the  owner  of  the  estate  of 
her  deceased  father,  one  half  of  which  came  to  her  by  de- 
scent and  distribution,  and  the  other  by  conveyance  from  her 
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mother,  the  widow.  The  intestate  had  been  surety  upon  the 
official  bond  of  an  officer  who  had  defaulted,  and  it  was  sup- 
posed by  the  administrator  of  the  estate  that  a  conveyance  of 
the  estate  to  third  persons  would  be  e£fectual  to  coerce  a  favor- 
able  compromise  from  the  state,  or  would  compel  other  sure- 
ties, who  had  made  fraudulent  conveyances  of  their  estates  to 
avoid  liability  on  the  bond,  to  contribute  their  proportions  in 
payment  of  the  default.  At  his  suggestion  and  for  these  pur- 
poses the  conveyance  was  made.  Mrs.  Moore  took  no  part  in 
the  scheme  other  than  to  receive  the  conveyance,  and  the  only 
fraud  that  can  be  imputed  to  her  is,  that  she  now  declines  to 
reconvey  the  property,  as  the  administrator  and  the  grantor 
in  the  deed  thought  she  would  do. 

If  this  is  such  a  fraud  as  will  warrant  the  interposition  of  a 
court  of  chancery,  the  statute  of  frauds  will  be  practically  ob- 
literated, since  all  parol  contracts  from  which  a  trust  would 
arise,  if  they  were  in  writing,  will  be  enforced  upon  the  ground 
that  it  is  a  fraud  not  to  comply  with  them. 

We  do  not  ignore  or  deny  the  proposition  that  a  court  of 
chancery  will  not  permit  a  fraud  to  be  consummated  by  reli- 
ance upon  the  statute  of  frauds;  as  where  one  takes  an  abso- 
lute conveyance  of  property  which  is  intended  as  a  mortgage, 
or  takes  advantage  of  a  relation  of  trust  or  confidence, 
or  by  false  representations  or  concealment,  or  by  unfair  de- 
vices or  schemes,  procures  a  conveyance  to  be  made;  or  where 
advantage  is  taken  of  the  mental  infirmity  of  the  grantor. 
These  and  other  illustrations  belong  to  a  class  of  cases  in 
which  fraud  (or,  in  the  eye  of  a  court  of  equity,  its  equivalent) 
co-exists  with  the  conveyance,  infects  the  conscience  of  the 
grantee,  and  disables  him  from  asserting  the  validity  of  the 
instrument  which  is  the  foundation  of  his  title,  or  from  inter- 
posing the  statute  of  frauds  as  a  protection  against  his  parol 
contract  to  convey.  But  such  is  not  the  case  here.  There  is 
no  fraud  shown  except  that  contemplated  by  the  grantor  in  pro- 
tecting the  estate  firom  the  claim  of  the  state.  The  manifest 
purpose  of  Mrs.  Jordan  was  to  make  a  conveyance  that  should 
convey  her  title,  and  she  relied  upon  an  implied  promise  to 
reconvey  to  her  on  demand.  If  this  promise  had  been  an  ex- 
press parol  one,  it  would  have  been  unenforceable  because  of 
the  statute  of  frauds;  it  certainly  cannot  be  stronger  as  an 
implied  one.  The  danger  which  the  statute  of  frauds  intends 
to  protect  against  is  that  of  permitting  titles  held  under  solemn 
conveyances  from  being  hampered,  clogged,  or  destroyed  by* 
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•ral  evidence,  by  mere  parol  dedarationB  or  admisaions,  which 
are  so  easy  of  fabrication  and  so  difficult  to  disprove.  To 
secure  against  such  danger,  .the  law  wisely  provides  that 
declarations  of  trust  shall  be  made  and  manifested  by  a  writ- 
ing, and  closes  the  doors  of  the  courts  to  those  who  assert  an 
equitable  title  resting  wholly  by  parol.  But  courts  do  not 
permit  one  to  l^y  a  irap  .for  another,  and  by  fraudulent  con* 
duct  inveigle  him  into  a  position  in  which  this  statute  is  fatal 
to  him,  and  then  avail  of  its  protection.  The  case  of  O^Connor 
V.  Wardj  60  Miss.  1025,  illustrates  the  principle  referred  to. 
O'Connor,  who  was  the  confidential  friend  and  adviser  of  the 
Wards,  by  false  representations  of  the  condition  of  the  estate 
of  which  they  were  heirs,  and  by  promising  to  hold  the  prop* 
erty  to  their  use  and  benefit,  procured  absolute  conveyances 
to  be  made  by  them.  Having  secured  the  property,  he  refused 
ito  reconvey  or  to  execute  the  trusts  he  had  agreed  to  assume* 
When  suit  was  brought,  he  defended  upon  the  ground  that 
the  conveyance  was  to  defraud  creditors,  and  also  because 
there  was  .no  written  declaration  of  trust  Under  these  cir- 
icumstances,  wjs  held  that  he  could  avail  of  neither  defense; 
that  his  title  was  procured  by  fraud  upon  the  grantors,  and 
iherefore  that  the  conveyance  should  be  annulled.  But  thai 
case  js  widely  diflferent  from  this,  in  that  here  there  is  no 
fraud  in  the  procurement  of  the  deed,  no  confidence  abused, 
no  position  of  trust  perverted  to  obtain  the  deed.  Without 
announcing  an  assent  to  the  position  of  counsel  for  Mrs.  Jor- 
dan, that  the  conveyance  made  by  her  was  not  a  fraudulent 
one,  because  it  could  in  no  degree  hinder,  delay,  or  defraud 
the  creditors  of  the  decedent,  whose  debts  became  fixed  upon 
it  by  his  death,  its  correctness  might  be  conceded  without 
changing  the  result.  The  most  that  can  be  argued  is,  that 
the  mala  wens  is  not  an  obstacle  to  the  relief  she  seeks.  It 
certainly  cannot  be  invi>ked  as  the  foundation  and  root  of  an 
independent  equity  that  would  not  spring  from  the  transaction 
stripped  of  this  element.  What,  then,  is  left  to  the  complain- 
ant? Nothing  but  that  she  has  made  a  voluntary  conveyance 
to  her  daughter,  who,  because  it  is  voluntary,  is  under  an  im- 
plied promise  to  reconvey  the  property,  but  refuses  so  to  do. 
This, is,  me  think,  insufficient  to  entitle  her  to  relief. 

l^or  do  we  think  that  relief  should  be  afibrded  because  the 

administrator,  Grayson,  suggested  the  scheme  in  pursuance  of 

which.the  conveyance  was.  executed.    He  got  no  benefit  by  it, 

nor  was  it  intended  that  he  should.    It  is  'true  that  Mrs.  Moore 
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Is  a  mere  Tolunteer;  but  she  is  not  a  Tolonlaer  claiming  under 
him,  nor  in  a  scheme  concocted  f6r  his  advantage.  In  the 
cases  relied  upon  b;  counsel,  and  those  therein  referred  to, 
some  benefit  passed  to  the  confidential' adviser  or  through,  him 
taaAOtJie?:  SSwdee  v.  Ai^L.  &.  1  Cli.  Af^p.  a.252;  GresUy' 
V.  Mousleyy  4  DeG.  &  J.  78;  Arofmryt:  flcidsotiv  7  Bmv^  551; 
Huguenin  v.  Bdseleyy  14  Vfes:  273;  6K6«on*v.  Jeyesi  6-  Id.  266; 
Dent  V.  Bennett'^  4  Mylne  &,C.  269;  IldiUand  v.  DrvingylSElm. 
437;  MaiOand  v.  BackhouBe^  16  Id..  58.. 

These  were  caseB  dn  which,  without  regard  to.  bona  fides  of  the 
person  occupying  the  confidential  relation,  relief  was  afforded. 

Where  fraud  on  the  grantor  is  perpetrated,  those  who  bx> 
quire  the  benefit  of  the.  fraud,  though,  not.  claiming  through 
the  confidential  adviser^  and  thongh^  he  seeureci  no.  b^iefit  to 
fahnself,  have  been  decreed  to  make  restitution:  Bridgman^  v« 
Green^  2  Ves.  Sr.  627. 

But  we  have  found  no  case  from  which  it  would  follow  that 
the  conveyance  here  involved  should,  be  vaoated«  Glrayson. 
and  Mrs.  Jordan^  for  the  purpose  of  oonsommating  a  aoheme 
which  they  supposed  would  hinder,  delay,  and  defraud  credi- 
tors^ selected  Mrs.  Moore  as  one  of  the.  peraoaasr  to.  whom  the 
conveyance  should  be  made. .  His  advice  was,  wa  may  cussume,. 
implicitly  followed  as  to  the  details  by  which  the  plan  should 
be  made  efiective^  but  that  it  w(as  does  not.afiect  the. validity 
o£  the  conveyance  as  between  grantor  and  grantee,  nor  com- 
mend thorgf^antor  to.  a  more  favorable. consideration  by  a  court 
of  equity..  On  the  whole  record  we  see  no  reason  why  a  court 
of  equity  should  interfere  to  difltusb  the  rights,  of  the  parties 
as  fixed  by  the  deed. 

The  decree  will  be  reversed  and  cause  remandisd. 


WtaEBn  Tbdbc  BBsiim<ni •  EAtinb  of  OvmaoB.n  Dod:  8m  Jmekmm- 
T4  ClMe&UN^  .15  Miok.&4;.9t  Am.  IkOb.2aib  and ae/tmSl(MTJt, (Wmmmng.ibm* 
subject. 

No  UsB  RunnoB.  to  Grairob^  m  Dbbd  EzFBsascro  CoMsmuunoVy 
THOUGH  It  18  MxRXLT  NoiONAiii  and  never  paid,  and  parol  proof  that  tiia 
oonveyanoe  was  intended  to  be  in  trust  for  the  grantor^win  not  raiss  j^tmstt- 
Bogan  t.  JaqneB^  19  N.  J.  Bq.  128;  97  .Am.  Det<  644. 

Orabtok  nr  Dbbd  mat  Eaibb  Tbdbt  ur  Favob  or  HrMmn«B  in  Calilor»* 
Bia,  though  it-reeites  the  payment  of  a  valaable  consideration,  if  the  grantee^ 
is  his  wife,  and  she  procures  the  making  of  the  oonreyanoe  by  a  parol  promise 
to  reoonrey,  which  she  made,  intending  to  deceive  him  thereby:  Briton  v; 
Bridon,  75  CaL  525,  ante,  p.  189.  The  decision  of  the  court  wbm  founded  ob; 
seotions  158  and  1572  of  tha  Grnl  Code  of  tha  state;  and  nidess.  jnsljfiedb^ 
thoaa  siwtiona^  conflicts  with  the  weight  of  anthoEitj  slsewhen: .  See  noto  to 
Jaekaon  v.  Ckveland,  90  Am.  Dec  270-277. 
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Pabkeb  V.  Beddiok. 

[65  HI88I8SIFFI.  M2.] 

Bill  ov  Exobahob  or  Chbck  Sraoivmio  No  Tof ■  or  PAnm  la  pay* 
able  on  demand. 

PBnBHTMXlIT  lOR  PaTXSKT  OV  A   BiLL   OR   ChBOK   PaTABLR  OR  DrhAVR 

most  be  within  a  reasonable  time. 
What  la  RRAflONABLX  Tims  wixhin  Whidh  to  Prrbiiit  Bill  or  Chbox 
lOR  Patkbmt  is  a  qneetion  of  law  to  be  detennined  by  tbe  oonrt  when 
the  facts  are  ascertained.  Delay  in  snoh  presentment  cannot  be  reason- 
able  if  it  is  more  than  la  fairly  reqnired  in  the  ordinary  course  of  bod- 
neas,  without  apodal  inconyenience  to  the  holder,  or  by  the  apodal 
eironmatancea  of  the  case. 

PRRgKRTMRlfT  lOR   PaTXXBT  WHXR  THX   DrAWRR  OF   A   BiLL   LXVIS  ZW  A 

DifVEBSNT  Placx  irom  That  IK  Whioh  It  18  Dbawv,  and  the  in- 
atmment  mnat  be  aent  by  mail  for  preaentment^  mnat  be  by  wyi^»?'i*g  it 
the  next  day  after  it  was  reoeived  by  the  holder. 

Paprr  Pataslb  on  Dxmahd  mat  bx  Put  nr  Ciroulatiok,  but  m  ULn- 
MATB  PRXsxRTMXirr  lOR  Patheht  cannot  be  delayed  beyond  a  reason- 
able  time  by  ancceasiye  transf era,  any  more  than  it  can  by  being  looked 
np  or  held  an  nnreaaonable  time  by  Uie  first  or  any  anoceaaiye  holder. 

Dblat  nr  PRSSBirnKa  a  Chbok  ior  Patmbnt,  though  SumoiBMT  to 

BBTiBABB  THB   InPOBSBR   THBRBOV,   WILL    NOT    BbLXXTB    THB    DrAWBR 

from  liability,  nnleaa  he  ahowa  that  he  waa  injured  thereby. 

AcnoN  by  Reddick  against  W.  J.  Parker  and  J.  B.  Snider, 
■nrviying  partner  of  Snider  and  Son,  based  on  the  following 
writing: — 

^^BANKiNa  House  of  M.  C.  Snider  and  Son. 
^%VXS.  Grenada,  Miss.,  September  22, 1884 

^Ykj  to  the  order  of  W.  J.  Parker  two  hundred  dollars. 

^^  J.  B.  Snider,  Cashier. 
^To  Latham,  Alexander,  &  Co.,  New  York,  N.  Y. 
"No.  60,665." 

This  paper  was,  on  the  day  of  its  date,  bought  by  Parker  fix>in 
Snider  and  Son,  and  was  by  him  indorsed  and  forwarded  to 
F.  M.  Lamon,  Brooksville,  Florida.  The  latter,  on  the  first 
day  of  October  in  the  same  year,  indorsed  it  to  Reddick,  who 
two  days  later  indorsed  it  to  A.  N.  Chelf.  Chelf,  on  October 
18th,  indorsed  it  to  Hancock  and  Edrington.  They  indorsed  it 
to  Wiltz,  Biddle,  &  Co.,  by  whom  it  was  indorsed  to  the  Union 
Bank  of  Baltimore,  which  indorsed  it  to  the  Republic  Bank  of 
New  York,  which  presented  it  for  payment  October  21,  1884. 
It  was  dishonored  for  want  of  funds;  and  was  then  protested, 
and  notice  forwarded  to  the  several  indorsers.  Of  these  seyeral 
indorsers,  Reddick,  Chelf,  and  Hancock  and  Edrington  resided 
in  Brooksville,  and  Wiltz,  Biddle,  &  Co.  in  Baltimore.    There 
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WEB  a  daily  mail  between  Brooksville  and  New  York,  and  the 
time  required  to  transmit  it  was  five  days.  Reddick  paid  the 
amount  of  the  bill  to  his  indorsee,  and  then  brought  this  ac- 
tion. Verdict  for  the  plaintiff  on  the  second  trial.  Defendant 
Parker  appealed. 

W.  C  MeLeafiy  for  the  appellant 

A.  H.  Whitfiddj  for  the  appellee. 

Arnold,  J.  It  is  uncertain  from  the  evidence  whether  the 
drawees  of  the  instrument  upon  which  appellants  were  sued 
were  bankers  or  not;  but  whether  the  paper  be  called  a  check 
or  bill  of  exchange,  it  expressed  no  time  for  payment,  and  was 
therefore  payable  on  demand.  A  bill  or  check  payable  on 
demand  must  be  presented  for  payment  within  a  reasonable 
time.  What  constitutes  reasonable  time  in  such  case  is  a 
question  of  law  to  be  determined  by  the  court  when  the  facts 
are  ascertained:  BaakervUle  v.  Harriay  41  Miss.  535. 

No  delay  in  making  presentment  of  paper  payable  on  de« 
mand  can  be  termed  reasonable,  if  it  is  more  than  is  fairly 
required  in  the  ordinary  course  of  business,  without  special 
inconvenience  to  the  holder,  or  by  the  special  circumstances 
of  the  case:  Phcenix  Ins.  Co,  v.  Orayj  13  Mich.  191.  Such 
paper  contemplates  immediate  payment.  It  cannot  be  said 
that  it  is  intended  for  circulation.  One  who  holds  a  bill  or 
check  payable  on  demand  beyond  the  time  necessary  in  the 
usual  course  of  business  for  its  presentation  for  payment  does 
so  at  his  peril.  The  general  rule  derived  from  the  authorities, 
but  subject  to  modification  by  special  circumstances,  is,  that 
if  the  drawee  of  such  paper  resides  in  a  different  place  from 
that  in  which  it  is  drawn,  and  the  instrument  must  be  sent  by 
mail  for  presentment,  it  must  be  mailed  on  the  day  next  after 
that  on  which  it  was  received  by  the  holder:  1  Daniel  on  Ne- 
gotiable Instruments,  sec.  605;  2  Id.,  sees.  1586,  1692;  Byles 
on  Bills,  7th  Am.  ed.,  211-213;  Chitty  on  Bills,  18th  Am.  ed., 
483;  Fortner  v.  Parhamj  2  Smedes  &  M.  151. 

Paper  payable  on  demand,  while  not  commonly  intended 
for  that  purpose,  may  be  put  into  circulation;  but  its  ultimate 
presentment  for  payment  cannot  be  delayed  beyond  a  reason- 
able  time  by  transfer  or  successive  transfers,  any  more  than  it 
can  by  being  locked  up  or  held  an  unreasonable  time  by  the 
first  or  any  subsequent  holder:  Chitty  on  Bills,  13th  Am.  ed., 
430;  2  Daniel  on  Negotiable  Instruments,  sec.  1595;  Story  on 
Promissory  Notes,  sec.  494. 
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If  the  paper  sued  on  be  regarded  as  a  bill,  the  drawer,  as 
well  as  the  indorsers,  wonld  be  discharged  by  the  negligence 
and  delay  in  respect  to  the  presentment;  bat  if  a  check,  in- 
dorsers would  be  discharged  by  sach  laches,  while  the  drawer 
wonld  not,  unless  he  could  show  that  he  was  injured  by  the 
default.  He  would  be  entitled  only  to  such  presentment  and 
notice  as  would  save  him  from  loss:  2  Daniel  on  Negotiable 
Instruments,  sec.  1687. 

No  excuse  is  shown  by  the  record  for  the  delay  which  inter- 
vened in  presenting  the  paper  in  question  for  payment,  and 
the  loss  thereby  occasioned  cannot  be  imposed  on  the  indorser 
Parker.  As  to  him,  the  last  verdict  was  contrary  to  the  law 
and  the  evidence.  The  court  below  erred  in  instructing  the 
jury  that  the  presentment  was  made  within  a  reasonable  time, 
and  in  refasing  to  instruct  the  jury  to  the  contrary.  The 
judgment  is  affirmed  as  to  the  drawer  Snider,  who  made  no 
defense  below,  and  assigns  no  error  here;  but  it  is  reversed  as 
to  the  indorser  Parker,  and  the  last  verdict  as  to  him  is  set 
aside,  and  the  iSrst  verdict  as  to  him  is  restored,  and  judgment 
rendered  thereon  here  in  his  favor. 


KvooTiABLB  Ihsthumebt — IwiiamiiT a  Tma  or  PAnarar:  See  MaiUmm 
T.  MarkB,  31  Miofa.  421;  18  AsL  Rep.  197;  SnuiY.  Sktskmam,  74  Pa.  St  IS; 
16  Am.  Bep.  642;  WaOoer  t.  WcoUen,  64  Ind.  164;  28  Asl  R^  630;  YFUte 
▼.  SmUh,  11  m.  861;  20  Am.  Bep.  261. 

Kbootiablb  iMsraxTicxNT— liAOHn  nr  PaisiNTMXNT,  EivaoT  ov:  AdamM 
T.  DtTby,  28  Mo.  162;  76  Am.  Deo.  116,  and  note  118;  Crim  t.  Btarkwetaher^ 
88  N.  Y.  339;  42  AsL  Bep.  280;  ThtOman  ▼.  (hMe.  82  U.  Ann.  260;  88 
Am.  Bep.  267. 

DiLAT  Df  Pamnvma  Gbmk  jok  PATKm  n  Iidiatbbul  nnlew  it  in* 
Jnree  the  drawer:  (kmpUm  t.  QiUmttn,  19  W.  Va.  812;  42  Am.  Bep.  776. 

KsGOTiABLa  iNSTBxncimr  Which  States  No  Tna  of  Patiobiit  n  Pat- 
ABLB  OH  Dbmamd;  dmocrt  T.  t/oAsMON,  146  Maas.  20. 

PRSsnmcxNT  of  PKOMiaaoRT  Kon  fob  Patheht. — Pneentment  for 
pajrment  after  dae  must  be  made  in  a  reasonable  time,  and  what  ie  a  rea> 
■enable  time  ia  generally  a  mixed  qneetion  of  law  and  faot;  bat  where  the 
material  f aoti  are  admitted,  or  are  not  in  diapate^  it  ia  a  qnaetion  aoUly  f oi 
the  court:  AunhAoi^v.  9ri0y»  46  Ohio  St.  838. 


Oek.1887.]  hKmB  v.  SeibiiUu  619^ 

LbWIS  V.  SsiBLBS.. 

[e»  MlHUOm*  2B1.J 

DnoBmiinr.'-i- Tax  Dbd  kud  hqs  Stats  tbm  Q&owtr  tm  Sxissin 
which  landi  aro  ntnate,  when  it  dMcribM  them  hy  eeetioPy  rabdiTiaioii 
d  Mctioo,  township,  and  range.  It  will  be  preaomed  that  the  tax  col- 
lector  didnot  Tiolate»liia  official  datyliy'BeUing  lands  beyond  the  oonnty 
in  which  be  wassanthoited  to  aet*. 

Beazuti  or  LmxxATioir^AaAanx  ▲  Tax  Trlx..— Section  039  oC  the  oede 
of  Miwrissippi,  declaring  that  three  yean  oocnpation  nnder  a  tax  title 
shall  bar  any  snit  to  recover  the  land,  does  not  protect  one  who  has  a  tax 
tiile^  aa  against  a  snbseqiient  tax  sale  and  deed  of  the  same  lands. 

Ejxctmsnt  by  Seibles  against  Lewis.  Both  parties  claimed 
under  tax  sales  and  deeds,  the  plaintiff  under  a  deed  executed 
in  1875,  and  the  defendant  under  deeds  of  prior  date.  The 
plaintiff's  deed  was  made  by  the  tax  collector  of  Lincoln 
County,  Mississippi,  and  described  the  land  as  ^'east  half  of 
south-east  quarter,  section  4,  township  6,  range  2,  east,"  without 
naming  any  county  or  state.  Defendant  moved  to  exclude  this 
deed  because  of  this  defect  in  the  description.  The  motion  was 
overruled.  The  defendant  offered  to  show  that  he  had  been  in 
adverse  possession  of  the  land  for  more  than  three  years  since 
the  code  of  1880  went  into  effect,  and  claimed  that  the  evidence 
offered  was  material  under  section  539  of  the  code  of  1880» 
which  reads  as  follows:  ''Actual  occupation  for  three  years,  after 
one  year  from  the  day  of  sale,  of  any  land  held  under  a  convey- 
ance by  a  tax  collector,  in  pursuance  of  a  sale  for  taxes,  shall 
bar  any  suit  to  recover  such  land  or  assail  such  title  because 
of  any  defoct  in  the  sale  of  such  land  for  taxes,  or  in  any  pre* 
cedent  step  to  said  sale,  saving  to  minors  and  persons  of  un- 
sound mind  the  right  to  bring  any  suit  within  such  time,  after 
the  removal  of  their  disabilities,  and  upon  such  terms  as  is 
provided  for  the  redemption  of  land  by  such  persons."  The 
court  refdsed  to  receive  this  evidence,  and  gave  judgmoit  for 
plaintiff.    Defendant  appealed* 

H.  CcMedyy  for  the  appellant 
B,  H.  Thampsanj  for  the  appellee. 

Campbell,  J.  Li  Harma  v.  Benfro^  82  Miss.  126,  it  was  de- 
cided that  a  tax  collector's  deed  which  designated  the  section, 
township,  and  range,  but  not  the  county  or  state,  in  which  the 
land  lay,  was  not  void  for  uncertainty  of  description,  and  it 
was  said  in  the  opinion  in  that  case  that ''  it  was  but  a  latent 
ambiguity,  which  was  susceptible  of  explanation.''     In  our 
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view,  Buoh  a  deed  does  not  piesent  any  ambiguity  at  alL 
There  is  no  other  land  to  which  it  could  be  applied  than  the 
particular  section  in  the  county  in  which  the  grantor  was  tax 
collector.  The  deed  is  a  nullity  as  to  land  out  of  the  county, 
and  it  is  not  suggested  that  in  the  county  there  are  several 
parcels  of  land  to  which  the  description  in  the  deed  can  be  ap- 
plied. Since  there  are  not  several  tracts  of  land  to  which  the 
description  in  the  deed  could  apply,  there  is  not  a  latent 
ambiguity.  Besides  this,  the  tax  coltector  is  confined  to  the 
county  in  selling  land.  He  cannot  sell  land  in  any  county 
except  that  for  which  he  is  collector.  He  can  sell  only  such 
land  as  has  been  assessed  and  is  delinquent  The  assessment 
roll  is  required  to  contain  only  lands  in  the  county.  The  pre- 
sumption of  the  performance  of  official  duty  by  the  officers 
charged  with  the  assessment  and  collection  of  taxes  should  be 
indulged,  and  is  sufficient  to  supply  the  county  and  state 
when  omitted  from  a  tax  collector's  deed. 

The  deeds  offered  in  evidence  by  the  defendant,  in  conneo* 
tion  with  a  proposal  to  show  actual  occupation  under  them  for 
three  years  after  the  code  of  1880  became  operative,  were 
properly  excluded.  The  purpose  of  this  offer  was  to  invoke 
section  539  of  the  code.  But  it  had  no  application.  The 
plaintiff  did  not  seek  to  recover  the  land  or  assail  the  title  of 
which  the  defendant  sought  to  avail  because  of  any  defect  in 
the  sale  for  taxes  or  in  any  precedent  step  to  such  sale.  The 
plaintiff  claimed  to  have  acquired  the  very  title  which  the  de- 
fendant invoked.  To  show  that  title  to  be  good  did  not  help 
the  defendant  or  harm  the  plaintiff,  who  had  acquired  it  by 
subsequent  proceedings. 

Affirmed.  

Tax  Debd,  whbr  Von>  roa  UvoiBTAiiiTr  ni  DEsaazmoH  ov  PBonorrt 
Keane  v.  Ca$mooa$tt  21  CaL  291|  82  Am.  Dea  136,  mad  note  747;  Carneromr. 
Lykes,  22  Fla.  687)  Herahey  v.  Thompeon,  60  Ark.  484;  Cadwahder  ▼.  Naak, 
73  Cal.  43;  Henderson  t.  WhUe,  69  Tex.  103. 

PowsB  OF  LIGI8UITI7SS  TO  Makb  Tax  Dxidb  Fbdca  Fioh  ob  Oov- 
OLtJBivs  Etidsnob,  Bitxt  Moguiar  ▼.  Henry,  84  Ey.  1;  4  Am.  St.  Rep.  182| 
•ad  note  187-189. 

Etbbt  Pubgbasbb  at  Tax  8alb  Takis  ms  Dbbd  Subjbot  to  Cohdi- 
noN  that  tax  hae  not  been  paid;  and  if  his  title  la  defeated,  he  rnimt  look  to 
the  government  for  that  relief  which  aooh  %  oaae  may  reqoirei  WoBaet  ▼• 
Brcwn,  22  Ark.  118;  76  Am.  Deo.  421. 
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Bbbbb  t;.  DowLiNG.    DowLiNG  V.  Bebeb. 

[65  MiamnPFi,  S8QL] 

Dnomimoir  xh  Tax  Dsbd  of  ''one  lot^  and  tbe  dweUings  thereon,  eontli- 
weet  oomer  of  Franklin  and  Pine  streets,"  aooompanied  by  a  statement 
that  the  ytoytriy  was  sssesied  to  Thomas  J'.  Bowling  mnst  be  regarded 
as  imififfiffnt,  if  it  appesn  from  other  evidenoe  that  the  only  property 
sssessfld  to  him  was  in  the  city  of  Katehei^  on  the  two  streets  named, 
and  an  aoeorate  description  of  the  property  so  sosnisod  is  proyed. 

DiTIBI  TO  SSTERAL  PSBSOirS  EQUALLY,  AKD  WHIN  ElTHKB  DlS8  BIS  SHABB 

TO  Bi  DiTiDXD  AMOVO  THB  RiBT,  Tosts  the  property  in  the  devisees  as 
tenants  in  oommon,  with  oross-remainders  between  them,  and  the  nlti« 
mate  limitation  to  the  last  survivor.  The  heirs  of  the  devisees  other 
than  of  the  last  sorvivor  aoqnire  no  title  to  the  property. 

Bill  by  Beber  to  confirm  a  tax  title.  Thomas  J.  Dowling 
and  Teresa  A.  Cullen  and  her  children  were  made  defendants. 
Emma  V.  Cullen  and  Bosa  F.  Cullen  were  admitted  to  defend, 
and  sought  to  redeem.  The  certificate  of  sale  issued  to  Beber, 
and  upon  which  he  relied,  was  as  follows:  "  The  state  of  Mis- 
sissippi, Adams  County.  I,  James  W.  Lambert,  sheri£f  and 
tax  collector  in  and  for  said  county,  do  hereby  certify  that  the 
following  is  a  true  and  correct  list  of  lands  sold  to  the  state  of 
Mississippi  on  the  first  Monday,  the  sixth  day,  of  March,  1882, 
for  delinquent  taxes  due  thereon  for  the- fiscal  year  1881,  pur- 
suant to  the  requirements  of  law.''  The  list  here  referred  to 
described  property,  claimed  to  be  that  in  controTcrsy,  as  "one 
lot,  and  the  buildings  thereon,  southwest  corner  Franklin  and 
Pine  streets,"  and  stated  that  the  property  was  assessed  to 
Thomas  J.  Dowling.  In  April,  1887,  Beber  purchased  of  the 
state,  and  received  a  deed,  in  which  the  description  conformed 
to  that  in  the  list.  To  remove  the  apparent  ambiguity  in  the 
descriptive  parts  of  the  list  and  deed,  evidence  was  ofiered  and 
received  to  the  effect  that  the  property  had  been  assessed  to 
Dowling  alone;  that  no  other  property  was  assessed  to  him 
in  Adams  County;  that  that  assessed  was  in  the  city  of 
Natchez;  that  there  were  no  streets  in  Adams  County  named 
Franklin  and  Pine,  except  two  in  the  said  city,  and  that  the 
correct  and  accurate  description  of  the  property  was  known. 
Confirmation  was  granted  as  against  the  undivided  one  half 
claimed  by  Dowling,  but  Beber  was  ordered  to  quitclaim  the 
other  half  to  Teresa  A.,  Emma  V.,  and  Bosa  G.  Cullen,  on 
payment  of  one  half  of  the  amount  due  on  the  whole  property. 
The  persons  last  named  were  the  widow  and  children  of  John 
B.  Cullen,  deceased.  The  property  had,  in  the  year  1856, 
been  devised  by  its  then  owner  to  W.  F.  Cullen,  John  B.  Cul- 
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len,  Thomas  J*  Dowlingy  and  Annie  C.  Dowling,  *'eacb  to.bave 
an  equal  share  of  that  property,  but  is  never  to  be  sold;  and 
when  either  dies,  then  for.  his  or  her  share  to  be  eqpall j  divided 
axnonj^  the  seat"  All.  the  devisees i  otheri  than.  Thomas  6. 
Dovling  weie  dead;  The  ooiirt  weoh  nai^ieribeleeerof  the  opin- 
ion that  the  heirs'  of  John  B.  Gallen  hadi  an  interest  in- the 
property  equivalent  to  an  midivided'onefaalf^l' which  they  were 
entitled  to  redeem.  All  the.  defendants^,  as.  well'  aa.the  comr 
plainant,  appealed..  * 

E.  E.  Connor^  for  the  appellant  and  cioes-appellee. 

T.  J.  Canofij  and  Calhwn  attd  Oreenj  for  tiie  appellees  and 
cnNMhappellants* 

Campbell,  J.  All  uncertainty  as  to  the  description  of  the 
lot  was  removed  by  the  evidence. 

By  the  will  of  Thomas  Dowling^  the  title  of  the  lot  was 
vested  in  the  four  devisees  and  tenants  in  common^  with  cross- 
remainders  between  them,  and  the  ultimate  limitetion  to  the 
last  survivor.  On  the  death  of  each,  the  estate  vested  in  the 
survivors,  and  not  in  the  heirs  of  the  decedent.  Therefore 
the  whole  estate,  on  the  death  of  the  other  three  devisees^ 
vested  in  Thomas  J.  Dowling,  and  the  children  of  John-  Belcer 
CuUen,  one  of  the  devisees,  deceased,  never  had  any  estate  in 
the  land  or  right  to  redeem*  it.  The  decree  should  have  been 
for  the  confirmation  of  complaiiiantfs  title*  to  the  wholes  and 
not  merely  the  half-interest. 

Beversed,  and  decree  here  as  indicate 


He  in«ageni0tt  of  the  fongoing  opinion  inlhwling  iho  AM  yoiiit  doaidBd' 
leavM  US  in  doabt  whather  thot  oonrfe  O€oiid««d  fthei  doMciptuaiini  tbo  tut 
deed  saffioMBi^  aooocding  to  legal  prinejplen  gwmmlly  peeyailing^  or  m  lieing 
made  enfficient  by  the  ■tatatee  of  that  states  The  oonnael  for  the  complain- 
ant  relied  Tery  confidently  on  the  proyiaiona  of  aeotion  491  of  the  code  of 
Missisaippi,  edition  of  1880.  So  fiu*  aa  material,  they  an  aa  follows:  ''Faxol 
teatimony  ahaU  alwajv  be'admiaaihla  toapply  a daaeription.oi  land  ca*  tba^ 
aaaeanneiit  roily  or  in  a  oenyeyanoe  for  tum,,'yAuKn  aach  taatunoDy  will 
■how  what  land  waa  aaaeaied  and  aold^  and  there  ia  enongh  in  the  deaeriptioii 
on  the  roll  or  oonveyanoe  to  be  applied  to  a  partioolar  tract  of  land  by  the 
aid  of  anoh  testimony.  ** 

Tax  Dbxd,  Sovfidxncr  of,  as  to  reoitals  and  mattler  of  dsacriptioBx  See 
State  y.  Wiim,  19  Wn.  304;  88  Am.  Dea  889;  i;oN^  ▼.  BmrnOt^  13  Iow%  88; 
81  AuL  Bee.  420;  Mo$9  v.  Shmr,  26  OaL38;  86  Am.  Dao.  94;  Ptmmml^T. 
BooU,  21  Ark.  370;  76  Am.  Deo.  403L 

DsYio  TO  Glass  as  TxHAim  m  Goiof on,  BiiBOf  of  Dbaxh  of  Ovb  oti 
See  CurtUm  v.  Mauey,  13  Rich.  'Eq.  104;  04  Am.  Dec  102;  note  108;  5Mm 
▼.  Boyd^  19  Ohio  St  30;  2  Am.  Bep.  869. 
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MoMabtrb  v.  Illinois  Central  R  R  Co. 

(B6  Uumaamt  25^] 

WJDJUOiW'nRYASTB,  Who  ABB.  —When  Bervanti  Are  employed  and  paid  by 
the  aame  master,  and  their  duties  are  each  aa  to  hring  them  into  such  a 
velalioii  that  the  negligenee  of  the  one  in  doing  hie  work  may  injure  the 
other  in  doiiig  hia,  then  they  are  engaged  in  the  same  oommon  bminess; 
and  being  sabjeet  to  tlie  control  of  the  eame  master,  they  are  fellow- 
senrantSy  no  matter  how  different  the  grades  of  service  or  compensation, 
or  how  diverse  or  distinct  their  duties  may  be. 

VBLLOfWHUBTAHTS.  —  TO  EnTITLB  SbBVABT   TO  RbOOVBB  IOB   THB    NbGLI- 

OBHOB  OF  JOB  FBLLOw-aBBYABT,  it  must  be  shown  that  the  latter  was 
incompetent^  and  was  selected  without  reasonable  care  and  prudence,  or 
was  continued  in  serrioe  after  the  master  knew  of  his  unfitness. 
Ctovucrr  of  Laws.  — Law  of  thb  Plagb  whxrb  ab  Injurt  was  Kbokiybd 
by  one  servant  through  the  negligence  of  another  servant  of  the  same 
master  must  prarail  in  an  action  for  such  injury,  though  brought  in 
another  state,  whose  laws  upon  this  subject  are  difforent. 

FkLLOW-SBBYABTS.  — BbAXBHAK  OF  A  FbBIOBT  TrAIB  AND  THB  COHBlTOrOB 

ABD  Othbr  Emflotbbs  OF  A  Passbbobb  Tbain  of  the  same  railroad 
company  are  fellow-servants. 

Action  by  Mis.  McMaster  for  damages  suffered  by  the  kill- 
ing of  her  son.  He  was  a  brakeman  in  the  employ  of  the  de- 
fendant. His  death  occurred  in  the  state  of  Louisiana,  and 
the  complaint  charged  that  it  was  the  result  of  the  negligenee 
of  the  conductor  and  other  employees  of  the  defendant,  who 
were  in  charge  of  a  passenger  train,  while  the  decedent  was 
brakeman  on  a  freight  train.  Demurrer  to  the  complaint  was 
sustained.    Plaintiff  appealed. 

L.  B.  Harru^  far  the  appellant. 

IT.  P.  and  J.  B.  Harris j  for  the  appellee. 

Arnold,  J.  If  a  brakeman  on  one  train  of  a  railroad  com- 
pany is  the  fellow-servant  of  the  employees  in  charge  of  or 
operating  another  train  of  the  same  company  on  the  same 
road,  the  declaration  was  demurrable. 

There  is  some  diversity  of  authority  as  to  who  are  fellow- 
servants  within  tlie  meaning  of  the  rule  which  exempts  the 
master  or  employer  from  liability  to  those  engaged  in  his  em- 
ployment, for  injuries  suffered  by  them,  as  the  result  of  the 
negligence  or  misconduct  of  other  servants  employed  by  him 
and  engaged  in  the  same  common  business;  but  subjection  to 
control  and  direction  by  the  same  common  master  in  the  same 
common  pursuit  furnishes  the  true  test  of  cofservioe.  When 
servants  are  employed  and  paid  by  .the  8ame:ma8ter,<and  their 
duties  are  such  as  to  bring  them  into. such  raorelation  that  the 
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negligenoe  of  the  one  in  doing  his  work  may  injure  tne  other 
in  the  performance  of  his,  then  they  are  engaged  in  the  same 
common  buBiness;  and  being  subject  to  the  control  of  the  same 
master,  they  are  fellow-servants,  within  the  generally  accepted 
meaning  of  the  rule,  no  matter  how  diflTerent  the  grades  of 
service  or  compensation  may  be,  or  how  diverse  or  distinct 
their  duties  may  be:  8  Wood's  Bail  way  Law,  1494  et  seq. 

And  when  the  relation  of  fellow-servants  is  established,  there 
can  be  no  recovery  from  the  common  master  or  employer  by 
one  of  them  for  an  injury  occasioned  to  him  through  the  neg* 
ligence  or  misconduct  of  his  co-employee.  In  order  to  render 
the  master  liable  in  such  case,  it  would  be  necessary  to  show 
that  the  negligent  servant  was  incompetent,  and  that  he  was 
selected  without  reasonable  care  and  prudence,  or  that  he  was 
continued  in  the  employment  after  notice  to  the  master  of  his 
unfitness,  or  that  the  master  had  failed  to  furnish  adequate 
means  and  materials  for  the  work.  Such  is  the  law  of  this 
state,  and  such  is  the  law  as  it  has  generally  prevailed  in 
America  and  England  for  many  years:  N.  0,  etc.  R.  R,  Co.  v. 
HugheSf  49  Miss.  258;  Chicago  etc.  R.  R.  Co.  v.  Doyle^  60  Id. 
977;  Louisville  etc.  R.  R.  Co.  v.  Conroy^  63  Id.  562;  56  Am. 
Rep.  835;  RandaU  v.  Baltimore  etc.  R.  R.  Co.,  109  U.  8.  478; 
Murray  v.  8.  C.  -B.  R.  Co.^  1  McMull.  385;  86  Am,  Dec.  268, 
and  note;  3  Wood's  Railway  Law,  1494  et  seq. 

For  the  purposes  of  this  case,  it  is  not  necessary  to  collect 
more  of  the  numerous  decisions,  English  and  American,  on  the 
subject;  that  is  well  done  in  the  three  authorities  last  above 
cited. 

The  doctrine  in  question  was  first  asserted  by  the  supreme 
court  of  South  Carolina  in  1841,  in  Murray  v.  8.  C.  R.  R,  Co.^ 
1  McMull.  385;  36  Am.  Dec.  268.  It  may  well  be  termed  the 
South  Carolina  doctrine:  Chicago  etc.  R.  R.  Co.  v.  iZow,  112 
U.  8.  377;  Murray  v.  8.  0.  R.  R.  Co.,  1  McMulL  886;  86  Am, 
Dec.  268,  and  note. 

The  reason  upon  which  it  is  based  cannot  be  better  stated 
than  by  quoting  from  the  opinion  of  the  supreme  court  of 
Massachusetts  in  FarweU  v.  Boston  and  Worcester  R.  R.  Co.,  4 
Met.  49,  88  Am.  Dec.  339,  which  has  long  been  considered  a 
leading  case  both  in  this  country  and  England.  Chief  Jus* 
tice  Shaw,  in  delivering  the  judgment  of  the  court,  said:  '^The 
general  rule,  resulting  from  considerations  as  well  of  justice 
as  of  policy,  is,  that  he  who  engages  in  the  employment  of  an- 
other for  the  performance  of  specified  duties  and  services  for 
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compensation  takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such  services^ 
and  in  legal  presumption  the  compensation  is  adjusted  ac« 
cordingly.  And  we  are  not  aware  of  any  principle  which 
should  except  th^  perils  arising  from  the  carelessness  and  neg- 
ligence of  those  who  are  in  the  same  employment.  These  are 
perils  which  the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  e£fectually  guard,  as  the  master.  They  are 
perils  incident  to  the  service,  and  which  can  be  as  distinctly 
foreseen  and  provided  for  in  the  rate  of  compensation  as  any 
others.  To  say  that. the  master  shall  be  responsible  because 
the  damage  is  caused  by  his  agents  is  assuming  the  very  point 
which  remains  to  be  proved.  They  are  his  agents  to  some 
extent  and  for  some  purposes;  but  whether  he  is  responsible, 
in  a  particular  case,  for  their  negligence  is  not  decided  by  the 

single  fact  that  they  are  for  some  purposes  his  agents In 

considering  the  rights  and  obligations  arising  out  of  particular 
relations,  it  is  competent  for  courts  of  justice  to  regard  consid- 
erations of  policy  and  general  convenience,  and  to  draw  from 
them  such  rules  as  will,  in  their  practical  application,  best 

promote  the  safety  and  security  of  all  parties  concerned 

We  are  of  opinion  that  these  considerations  apply  strongly 
to  the  case  in  question.  Where  several  persons  are  employed 
in  the  conduct  of  one  common  enterprise  or  undertaking, 
and  the  safety  of  each  depends  much  on  the  care  and  skill 
with  which  each  other  shall  perform  his  appropriate  duty, 
each  is  an  observer  of  the  conduct  of  the  others,  can  give 
notice  of  any  misconduct,  incapacity,  or  neglect  of  duty, 
and  leave  the  service,  if  the  common  employer  ?rill  not  take 
such  precautions  and  employ  such  agents  as  the  safety  of 
the  whole  party  may  require.  By  these  means  the  safety  of 
each  will  be  much  more  e£fectually  secured  than  could  be 
done  by  a  resort  to  the  common  employer  for  indemnity  in 
case  of  loss  by  the  negligence  of  each  other.  Regarding  it  in 
this  light,  it  is  the  ordinary  case  of  one  sustaining  an  injury 
in  the  course  of  his  own  employment,  in  which  he  must  bear 
the  loss  himself,  or  seek  his  remedy,  if  he  have  any,  against 

the  actual  wrong-doer 

**It  was  strongly  pressed  in  the  argument  that  although  thia 
might  be  so  where  two  or  more  servants  are  employed  in  the 
same  department  of  duty,  where  each  can  exert  some  influence 
over  the  conduct  of  the  other,  and  thus  to  some  extent  provide 
for  his  own  security;  yet  that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty,  at  a  di»- 
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tanoe  from  each  other,  aod  wheie  one*  oan  in  no  degxee  control  or 
influence  the  conduct  of  another.  But  we  think  this  is  founded 
upon  a  supposed  distinction  on  which  it  would  be  extremely 
difficult  to  establish  a  practical  rule.  When  tiie  object  to  be 
accomplished  is  one  and  the  same,  when  .the  employers  are 
the  same,  and  the  several  persons  employed  derive  tiieir  au- 
thority and  their  compensation  from  tiie  same  sourcci  it  would 
be  extremely  difficult  to  distinguish  what  constitutes  one  de- 
partment and  what  a  distinct  department  of  duty.  It  would 
vary  with  the  circumstances  of  every  case.  If  it  were  made 
to  depend  upon  the  nearness  or  distance  of  the  persons  from 
each  other,  the  question  would  immediately  arise,  How  near 
or  how  distant  must  they  be  to  be  in  the  same  or  different 
departments?  .... 

''  Besides,  it  appears  to  us  that  the  argument  rests  upon  an 
assumed  principle  of  responsibility  which  does  not  exist  The 
master  in  the  case  supposed  is  not  exempt  from  liability  be- 
cause the  servant  has  better  means  of  providing  for  his  safety, 
when  he  is  employed  in  immediate  connection  with  those  fit>m 
whose  negligence  he  might  su£br,  but  because  the  implied 
contract  of  the  master  does  not  extend  to  indemnify  the  ser- 
vant against  the  negligence  of  any  one  but  himself;  and  he  is 
not  liable  in  tort  as  for  the  negligence  of  his  servant  beoause 
the  person  suffering  does  not  stand  toward  him  in  the  relation 
of  a  stranger,  but  is  one  whose  rights  are  regulated  by  oontracti 
express  or  implied.  The  exemption  of  the  master,  therefore, 
from  liability  for  the  negligence  of  a  fellow-servant  does  not 
depend  exclusively  upon  the  considerati<m  that  the  servant 
has  better  means  to  provide  for  his  own  safety,  but  upon  other 
grounds.  Hence  the  separation  of  the  employment  into  dif- 
ferent departments  cannot  create  that  liability  when  it  does 
not  arise  from  express  or  implied  contract,  or  from  a  respon- 
sibility created  by  law  to  third  persons  and  strangers  for  the 
negligence  of  a  servaut." 

But  the  injury  complained  of  in  this  case  having  occurred 
in  Louisiana,  the  rights  and  liabilities  of  the  parties  in  relation 
to  it  are  governed  by  the  laws  of  that  state:  Chicago  etc.  R.  JL 
Co.  V.  DoyUj  60  Miss.  977.  We  find  that  the  law  of  Louisiana 
on  the  subject  is  different  from  that  of  Mississippi  and  most  of 
the  other  states  of  our  Union.  In  Towub  v.  Vichsbu/rg  etc,  R,  /2. 
Oo.j  37  La.  Ann.  680,  55  Am.  Rep.  608,  and  in  Van  Amburg  v. 
Vieksburg  etc.  R.  R.  Co.y  87  La.  Ann.  650,  55  Am.  Rep.  517,  the 
supreme  court  of  that  state  approves  and  adopts  the  doctrine 
announced  by  Uie  supreme  court  of    the  United  States  in 
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Chicago  etc.  R  B.  Co.  y.  JZm,  112  U.  S.  877.  But  this  does 
cot  change  the  legal  aspects  of  the  oaas  at  bar.  Four  of  the 
judges  of  the  supreme  court  of  the  Uiiited  States  dissented  in 
the  case  referred  to,  and  the  decision  of  the  majority  is  con- 
trary to  the  general  course  of  judicial  opinion  in  this  country 
and  in  England;  and  it  does  not  go  fhrther  than  to  hold  that 
the  conductor  of  a  railway  train  who  commands  its  move- 
mentSy  and  controls  the  employees  upon  it,  is  not  the  fellow- 
servant  of  tiie  other  employees  on  that  train,  but  is  the 
vice-principal  representing  the  company,  and  that  the  com- 
pany would  be  liable  for  a  negligent  act  of  his  which  resulted 
in  injury  to  another  employee  on  the  train.  On  the  authority 
of  tliat  case,  the  oonductori  while  not  the  fellow-servant  of 
other  enqdoyees  on  the  train  subject  to  his  direction  and  au- 
thority, mif^t  well  be,  and  under  the  law  as  it  is  generally 
understood  and  interpreted  would  be,  the  fellow-servant  of 
other  employees  of  the  company  in  the  same  common  business 
over  whom  he  had  no  supervision  or  control. 

It  follows,  firom  what  has  been  said,  that  the  hrakeman  on 
the  freight  ^ain  and  the  employees  in  charge  of  the  passenger 
train  were  fellow-servants,  and  that  the  action  of  the  court 
below  in  sustaining  the  demurrer  to  the  declaration  was  free 
from  error. 

Affirmed. 


VMLOBFW'^smKWAWtB,  Wbo  AMBi  TMemicm  v.  Mbtiler,  79  Itnm,  1€6|  S  Am. 
St.  Rep.  863^  and  note  664.  Gondnotor  snd  Imkamaii  en  a  saihray  tnia 
•ra  feUow-aervantB:  Broum  t.  O,  P.  JL  JR.  Cb.,  72  GaL  623;  bat  wem  L.  S 

N,  IL  S.  Co,  T.  Moore,  83  Ky.  675;  whila  the  engineer  and  brakeman  on  the 
the  same  railway  train  are  not  fellow-senrants  in  the  sense  of  oo-eqnals:  L. 
it  N.  J^p  Co.  T.  BrookB,  88  Ey.  129;  4  Am.  St.  Rep.  135,  and  note  142;  B,  T. 
4t  W.  N.  C.  B.  B.  Co.  T.  CoIOm,  86  Teon.  227;  nor  are  train-dispatchen 
feUow-serranta  with  thoae  engaged  in  operating  and  moving  trains:  SmHh  t* 
W.  8L  L.  Jh  P.  By  Co.9  92  Mo.  369;  bat  a  brakeman  and  oar-inapeotor  ara 
fellow-servants  in  the  same  circle  of  employment:  Philadelphia  etc  B*p  Co, 
Y.  Hughn,  119  Pa.  St.  301.  The  foreman  of  a  mine  has  been  held  to  be  a 
fellow-servant  with  minera  employed  to  work  nnder  his  directiona,  and  tha 
owner  of  the  mine  not  to  be  liable  for  injoriaa  eaoaed  to  the  latter  through 
the  foreman's  negligence,  onlesa  he  failed  to  oae  ordinary  care  in  the  ael/Botiaa 
of  the  foreman:  8tefhen»  v.  Doe,  73  CaL  26. 

djaovMSTAiTOES  uia>KB  Whigh  Ekplotei  lUX  RaoovxB  for  Injary  eaoaed 
by  negligenee  of  co-employee:  Jones  v.  Old  Dominion  Cotton  MUU,  82  Va.  140; 
8  Am.  St.  Rep.  92,  and  see  cases  collected  in  note  106,  bearing  on  n^gligenoa 
of  fellow-servants;  WM  v.  B.  A  D.  B.  B.  Co.,  97  N.  0.  387. 

Covruos  ow  Laws.  — Action  for  injoriea  ocoaaioned  oot  of  the  etafcet  Lt 
Vwruly.  Toknan,  117  Mass.  109;  19  Am.  Rep.  400;  and  see  Disefsv.  Ntm 
TorheU.  B.  B,  143  Mass.  301;  68  Am.  Rep.  138^  and  note  143. 
Ax.  St.  Bbp.,  Vol.  VIL —42 
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AnDBE   V.   MOBBOW. 

[66  IffiaWMIPPI,  SISb] 
ftsOOUPHXZIT. — IV  AX  AOHOH    ON  A  FBOMIBSOBT    KoT%  THl   DmiTfiABT 

in»y  plead,  by  way  of  reooapment»  that  the  note  was  giren  under  a  con- 
tract, by  the  terms  of  which  the  payee  was  to  fnmiah  wi^gooa  to  be  sold 
by  the  maker  on  oonmiission,  and  was  not  to  sell,  nor  fnmiah  to  be  sold, 
any  other  wagons  to  any  other  dealer  in  the  same  town,  and  that  the 
plaintiff,  after  furnishing  wagons  to  the  defendant*  and  receiving  there- 
for the  note  in  snit^  violated  his  agreement  by  furnishing  wagons  to 
other  dealers,  whereby  defendant  was  presented  from  selling  the  wagons 
furnished  him  at  any  profit.  The  commissions  for  selling  may  furnish  a 
criterion  for  estimating  damages  sustained  by  the  defendant. 

IssuMPsrr  on  a  note  made  by  Andre.  He  pleaded  that  the 
note  was  given  nnder  the  circumstances  stated  in  the  iyllabui. 
Demurrer  to  his  plea  was  sustained,  and  judgment  was  given 
to  the  plaintiff.    Defendant  appealed. 

H»  O.  Oonn^  for  the  appellant. 

J7.  OoBsedy^  and  Nugent  and  McWiXUe^  tar  the  appellee. 

Campbell,  J.  The  demurrer  to  the  last  plea  of  the  defend- 
ant should  have  been  overruled.  The  contract  averred  by  it 
was  not  an  independent  one,  so  disconnected  with  the  note 
sued  on  as  to  debar  the  defendant  from  recouping  damages. 
The  breach  and  damages  occurred  subsequent  to  the  making 
of  the  contract,  of  course;  but  that  is  no  reason  for  denial  of 
the  right  of  recoupment. 

It  is  impossible  to  affirm  that  the  defendant  did  not  sustain 
damages  capable  of  ascertainmenti  and  of  a  character  recog- 
nized by  law,  resulting  from  the  breach  of  the  contract  all^^ 
by  the  plea.  It  is  not  necessary  to  consider  of  speculative 
profits.  There  may  be  a  legitimate  basis  for  estimating  dam- 
ages. If  there  was  such  a  contract  as  averred,  and  its  breach, 
and  Andre,  in  consequence,  sold  the  wagons  at  cost,  the  com- 
missions for  selling  as  he  had  before  done  may  furnish  a  cri- 
terion for  estimating  damages.  The  substantial  sufficiency  of 
the  plea  is  the  only  question  raised  by  the  demurrer  or  con- 
sidered by  us. 

Reversed,  demurrer  to  plea  overruled,  and  eause  remanded 
for  further  proceedings. 

ComnaaLAiMp  avd  What  DuAinM  iut  bi  Subjsot  ert  See  Wwdnf 
T.  (ToriMr,  27  Ind.  A\  89  Am.  Deo.  477,  and  note  481^-492;  SehwMshari  t. 
ffteeioe,  71  W^  1;  5  Am.  St.  Rep.  190. 
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Damaqwb  lOB  Failubb  to  Bzboots  OB  lOB  Dblat  nr  Bnoonva  «  oon» 
tnct  at  tiio  time  etipiiUted  may  be  reooaped  In  la  eetion  to  reoorer  tte 
oontrMt  prioe:  Abboir.  Oaidk,  18  Md.  ZU%  71  Am.  Dee.  eSfi^  and  ii«te  6Ut 
Chi/U  T.  OoiKr,  16  K.  Y.  489|  60  Am.  Dee.  716|  mu  ▼.  SoMwiek  9  R.  L 
2W}  11  Am.  Ecp.  860. 


Hafteb  t;.  Strakqb. 

ftt  Xusnam,  a2t.l 

^  NoiiOB  07  Equitabli  TnuL  —If  Gbabtoe  BBMAnm  im 
PwwMMOHp  this  is  not  raffideiit^  aa  against  Us  lecordod  deed,  to  pat  |a> 
tending  pnrbhasen  on  inquiry  to  ascertain  whether  the  deed  was  irandB-> 
lant^  or  whether  the  grantor  retains  any  interest  in  the  land. 
■nomB. — IiAOHia. — Gbahtob  Who  Clahui  that  a  Dbd  Biohxd  n 
Him  was  Pbooobbd  bt  Tbaitd^  and  who  knows  that  the  grantee  Is  tiyi* 
ing  to  sell  the  property,  hat  remains  inaetiTO  nntQ  after  a  sale  thereof  i» 
effftoted,  is  estopped  from  maintaining  an  aotioii  against  an  innocent  par- 
chaser  to  Taoate  the  deed,  thoa^  he  (the  grantor)  has  remained  In  poe> 


Bill  in  equity  to  vaoate  a  oouyeyaxkoe  on  the  ground  that  it 
wag  procured  by  fraud.  Decree  for  comphiinant  Defendant 
appealed. 

IToodt,  MelnUkhf  amd  WUUamB^  for  the  appellants. 

M.  H.  WMJOaUr  and  W.  H.  Ethridge,  for  the  appellee. 

CooPEBy  C.  J.  The  appellee  was  the  owner  of  block  4  in 
the  town  of  MeridiaUi  and  sold  and  conveyed  two  small  lote 
thereof  to  other  persons,  who  caused  their  deeds  to  be  recorded^ 
and  entered  into  possession  of  the  lots.  After  this  she  con- 
veyed to  her  grandson,  Peter  Shearer,  all  of  block  4,  reciting 
the  consideration  of  the  conveyance  to  be  ''natural  love  and 
affection  and  the  sum  of  one  dollar."  Shearer  at  once  re- 
corded his  deed,  and  three  days  after  its  execution,  sold  to 
the  appellants  a  large  part  of  the  block,  including  a  part  of 
one  of  the  lots  previously  conveyed  by  the  appellee  to  other 
parties. 

After  the  conveyances  had  been  executed  by  Shearer  to 
appellants,  and  after  they  had  paid  the  purchase  price,  the 
appellee  exhibited  the  bill  in  this  cause  against  Shearer  and 
appellants  to  vacate  and  annul  the  conveyance  made  by  her  to 
him,  and  those  made  by  him  to  appellants.  The  bill  charges 
that  the  complainant  is  very  old,  feeble,  and  weak  of  mind; 
that  Shearer  is  her  grandson,  who  had  lived  with  her,  and  in 
whom  she  reposed  confidence;  that  he  represented  to  her  that 
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he  would  flooa  be  married^  and  desifed  to  build  him  a  house 
on  a  part  of  the  land;  that  appellee,  moved  by  affection  tar 
faim,  agreed  to  gtw  him  a  small  lot  upon  wfaidi  to  boild,  and 
Shearer  undertook  to  have  a  proper  deed  prepared  for  execu* 
tion;  that  he  falsely  and  fraudulently  caused  a  deed  to  be 
prepared  conveying  the  whole  block;  that  appellee,  being  un- 
able to  read  or  write,  did  not  discover  the  fraud,  but  executed 
the  deed,  supposing  it  to  convey  only  the  small  parcel  of  land 
she  intended  to  give  to  Shearer;  that  she  has,  from  the  date 
of  the  execution  of  the  deed,  remained  in  the  actual,  adverse, 
notorious,  and  exclusive  possession  of  all  the  block  except 
that  previously  conveyed  by  her  to  other  parties,  claiming  the 
same  as  hear  own;  that  appellants  were  changeable  with  notice 
of  her  rights  in  the  premises  by  reason  of  her  occupancy,  and 
that  the  exercise  of  reasonable  diligence  on  their  part  would 
have  led  to  a  discovery  of  the  fraud  which  had  been  perpe- 
trated on  her  by  Shearer;  that  appeUonta  did  not  pay  the  fair 
market  price  for  the  land  bought  by  them;  the  &ct  that 
Shearer  was  willing  to  sell  at  the  price  obtained  should  have 
admonished  them  of  some  defect  in  his  title  or  right  to  the 
property.  Shearer  made  no  defense,  and  the  bill  was  taken 
as  confessed  as  against  him.  The  appellants  answered,  deny- 
ing all  knowledge  of  the  facts  attending  the  conveyance  to 
Shearer;  they  averred  that  they  examined  the  records,  and 
finding  a  properly  executed  deed  to  him  from  appellee^  relied 
upon  the  same  as  evidence  of  his  title;  that  they  paid  a  rea^ 
sonable  value  for  the  property  without  any  suspicion  of  the 
fairness  of  the  conveyance  under  which  he  held.  They  deny 
actual  knowledge  of  the  fSoct  of  complainant's  occupancy,  and 
deny  any  information  of  any  fact  imposing  upon  them  any 
duty  to  make  any  inquiry  other  than  that  of  the  existence  of 
Shearer's  recorded  title. 

On  final  hearing,  the  court  made  a  decree  in  accordance  with 
the  prayer  of  the  bill,  and  canceled  the  deed  from  complain- 
ant to  Shearer  and  from  him  to  appellants.  From  this  decree 
the  purchasers  from  Shearer  alone  appeal. 

Without  a  review  of  the  evidence  in  detail,  we  think  it 
sufficient  to  say  that  the  price  paid  by  appellants  was  not  so 
grossly  inadequate  to  the  value  of  the  property  as  to  w&rrant 
the  presumption  of  bad  faith  on  the  part  of  the  purchasers,  nor 
to  suggest  to  them  a  defect  in  the  title  of  their  vendor.  The 
witnesses  vary  greatly  in  the  estimate  put  by  them  on  the  prop- 
erty.   Some  of  them  say  that  it  was  worth  several  times  the 
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purchase  price;  bat  on  the  other  hand,  other  witnesses,  with 
equal  information  on  the  snbjecti  affirm  that  the  price  paid  was 
the  fall  value  of  the  land,  and  some  of  them  are  of  opinion 
that  the  price  was  in  excess  of  its  value.  Since  the  purchase 
was  made,  land  in  that  vicinity  has  rapidly  increased  in  value. 
But  at  the  time  of  the  purchase  the  block  in  controversy  was 
remote  from  the  town,  and  not  approached  by  any  streets  that 
were  kept  in  repair  by  the  town  authorities.  From  an  ex- 
amination of  these  facts,  and  from  argument  of  counsel,  we 
assume  that  the  point  of  decision  in  the  lower  court  was  that 
complainant's  possession  was  notice  of  her  claim  to  all  persons 
who  should  buy  it,  and  that  appellant's  title  was  in  subordi- 
nation to  whatever  right  the  occupier  might  assert  against 
Shearer,  who  held  the  legal  title. 

While  the  general  rule  that  possession  of  land  by  one  claim- 
ing  some  interest  therein  is  notice  to  the  world  of  the  character 
and  extent  of  that  claim  has  been  frequently  recognized  by 
the  decisions  of  this  coxort,  it  has  never  been  held  that  such 
possession  is  notice  of  claim  as  against  the  recorded  convey- 
ance by  the  occupant.  Certainly  a  solemn  deed  is  the  equiva- 
lent of  an  assertion  by  the  party  grantor  that  the  title  is  in  the 
grantee;  its  purpose  is  to  convey  and  show  title,  and  he  who 
thereby  invests  another  with  tbis  universally  recognized  evi- 
dence of  right  ought  not,  as  against  one  who  deals  with  that 
other  upon  the  faith  of  such  evidence,  to  be  permitted  to  aver 
to  the  contrary  to  his  injury.  That  the  oomplainant  was  de- 
ceived and  defrauded  by  her  grandson  mi^  be  sufficient  to 
entitle  her  to  relief  as  against  him,  and  those  holding  under 
him  as  volunteers  or  with  notice  of  fraud;  but  tliis  is  because 
her  equity  is  superior  to  the  right  asserted  against  it.  But  the 
principle  upaa  which  relief  is  granted  in  such  ease  finds  no 
jiatoe  in  a  oontrov«aqr  with  others  whose  right  is  as  equitable 
as  hers,  and  who  have  acquired  those  rights  upon  the  &ith  of 
her  deed.  The  decisions  are  in  conflict  upon  the  question  in- 
volved. In  support  of  the  conclusion  we  have  reached  are 
Bloamer  v.  Hmkdmony  8  Mich.  886;  77  Am.  Dea  458;  Waod$ 
Y.  jPomiere,  7  Watts,  882;  82  Am.  Dee.  772;  BcM  v.  OaUagher, 

14  Serg.  A  B.  883;  16  Am.  Dec.  608;  Dawson  v.  Daribury  Bank^ 

15  IGch.  489;  NewhaU  v.  PiereCj  6  Pick.  460;  Eiee  v.  Rice,  2 
Drew.  78;  WhiU  v.  Wahfidd,  7  Sim.  401;  Mmr  v.  /e%,  26 
Beav.  148;  Cool  v.  Travis,  20  N.  Y.  400;  Van  Keuren  v.  Cent. 

^      fi.  jB.  C0.9  88  N.  J.  L.  166.    On  the  other  side  are  Eylar  v. 
Bylar,  60  Tex.  816;  PeU  v.  MeElroy,  86  CaL  268;  lU.  Ceni. 
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a,  R.  Co.  V.  McCuOough,  59  111.  166;  Wright  v.  BaUa,  13  Vt. 
341;  Web8t^  v.  Maddox^  6  Me.  266;  Hopkim  v.  Oarrard,  7 
:D.  Men.  812. 

If  there  could  be  any  doubt  (as  we  think  there  cannot  be) 
of  the  applicability  of  the  doctrine  of  estoppel  because  of  the 
^recorded  deed  alone,  there  are  other  facts  disclosed  by  the  testi- 
vnony  of  complainant  herself  that  would  imperatively  demand 
its  enforcement  against  her.  It  appears  that  Shearer  had 
offered  the  land  for  sale  to  one  Wilson,  who  went  on  the  place 
to  examine  it,  and  asked  complainant  if  she  had  conveyed  it 
to  Shearer.  She  denied  that  she  had  done  so,  and  was  at  once 
informed  that  Shearer  had  a  conveyance  from  her  by  which 
Cho  whole  block  was  conveyed.  With  this  notice  it  was  in- 
cumbent upon  her  to  take  steps  9,gainst  the  fraudulent  grantee, 
who,  she  knew,  was  attempting  to  find  a  purchaser  for  the 
property,  in  order  that  an  innocent  purchaser  might  not  be 
^rawn  into  his  toils.  Having  failed  to  act  when  action  would 
have  availed,  she  cannot  now  complain,  nor  shift  the  loss  that 
has  ensued  upon  others.  The  decree  must  be  reversed,  in  so 
far  as  it  directs  cancellation  of  the  deed  from  complainant  to 
Shearer  to  the  extent  that  appellants'  lands  are  thereby  con- 
veyed.  and  in  so  far  as  it  cancels  the  deeds  made  by  Shearer 
to  them.  

Possession  or  Lasd  ab  Oohwhuutivb  Notiob  or  Tttlb:  See  Bloomer  y. 
Henderion,  8  Mich.  880;  77  Am.  Deo.  463»  and  caies  ooUeoted  in  note  4O0| 
€fiU  Y.  Hardin,  ^  Axk.  409. 

Actual  Nones  or  Faois,  whxv  Omi  is  Ohabobablb  wixb:  Kmifp  ▼. 
Bailey,  79  Me.  195;  1  Am.  8t.  Rep.  295^  and  cases  cbUeeted  in  note  30a 

One  Who  Stands  bt  and  Suftkhs  Ai^otheb  to  Pubobasb  and  Sfbnb 
Monet  on  his  land,  under  an  erroneons  opinion  of  title,  cannot  afterwards 
•ssert  his  legal  right  against  such  person:  Alabama  etc  R,  R.  Co,  t.  8mdk 
mMtd  NorUi  etc.  R,  R,  Co,,  84  Ala.  670;  5  Am  St  Rep.  401,  and  oases  odlleeted 
in  note  412.  When  one  who  is  negotiating  a  pnrohase  with  the  holder  of  an 
ahsolute  deed  for  land  informs  the  maker  of  the  deed,  who  is  in  possession, 
of  his  intention  to  porchase,  and  the  latter  asserts  no  interest  or  equity  in  it^ 
lie  is  estopped  to  set  up  after  the  purchase  that  the  deed  was  intended  hy 
the  parties  merely  as  a  mortgage:  Oill  t.  Edrdin,  48  Aric  409;  and  if  the 
owner  of  realty,  whether  he  has  the  legal  title  in  him  or  not^  permits  such 
cealty  to  be  sold  in  his  presence  by  one  who  claims  the  power  and  anthority 
to  sell  the  same,  and  does  not  then  assert  his  claim,  but  stands  by  and  per- 
■nits  an  innocent  purchaser  to  buy  such  land,  he  is  estopped  thsreafter  from 
claiming  such  land  of  such  purchaser  beoanse  the  Tendor  had  no  aatborltj  to 
ecU  the  realty:  Stone  t.  Tjfree,  80  W.  Va.  887. 
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BbOWN   V.   NOBMAK. 
[66  MiMnnm,  iSft.] 

BiMBMRm— BHRrauirQ  Oomixdiratiov  aitd  PiiAonio  PAvnii  or  Statu 
Qua  — la  an  aqiiitebla  MtUm  for  rewiasum  of  a  oontnefe  on  the  groand 
df  frandt  it  is  nol  fadiipeniable  that  the  oomplaiiiant  be  ible  to  place 
the  defendant  l»  efttfn  gm  in  thoee  casee  where  it  would  not  be  ineqnita- 
ble  to  permit  a  reacnawon  without  ao  doing.  Henoe  where  a  member  of 
an  inaolvent  firm  by  lalae  and  frandnlent  repreaentationa  indnoed  a 
atranger  to  pnrohaae  an  intereat  in  anoh  firm  and  to  become  a  partner 
therein,  and  the  firm  waa  aabaeqnently  deolared  insolvent  and  its  assets 
pat  into  the  hands  of  a  receiver,  it  wia  adjndged  that  a  court  of  equity 
would  decree  a  reaciaaion  of  the  aals^  though  it  waa  impcaaible  to  place 
the  partiea  lestafa  oiNh 

KiXDnunov  ov  OonmAor  Ixvotnn  sr  FRAumjuniT  BiPKamiTATioHa 
WILL  HOT  Bi  Invbbud  from  delay  in  aeeldng  its*  reaoiaaion,  when  the 
injured  party  had  no  knowledge  of  the  fraud  practiced  on  him;  and  when 
hia  delay  waa  the  reault  of  hia  miaplaoad  oonfidenoe  in  the  false  aiate- 
fiyip^  w>^<i  to  him* 

Bill  to  cancel  a  conveyance.  Demurrer  interposed  and 
overmledy  and  defendant  appealed. 

B.  H.  3%onijpmm,  for  the  appellant 

A.  H.  Longino  and  A.  0.  MeNaifj  for  the  appellee. 

CooPBBy  C.  J.  The  appellee  exhibited  his  bill  in  the  chan* 
oery  conrt  of  Lawrence  County,  to  cancel  a  conveyance  of  cer- 
tain lands  and  personalty  made  by  him  in  October,  1885|  to 
the  appellant,  on  the  ground  that  it  was  procured  by  fraud 
and  deceit  The  defendant  demurred  to  the  bill,  and  his  de- 
murrer being  overruled,  he  appealed. 

It  appears  by  the  bill,  that  prior  to  October,  1885,  the  -ap- 
pellant was  a  member  of  the  firm  of  Mangum,  Brown,  and  But- 
ler, doing  business  in  the  town  of  Wesson,  in  Copiah  County. 
At  that  time  the  said  firm  waa  insolvent,  owing  debts  to  the 
amount  of  twelve  thousand  dollars,  and  having  assets  only  to 
the  value  of  five  thousand  dollars.  A  day  or  two  before  the 
bargain  between  appellee  and  appellant.  Brown  and  Mangum 
went  firom  the  town  of  Wesson  to  the  residence  of  appellee, 
which  was  some  ten  miles  in  the  country,  and  proposed  to  him 
to  purchase  Brown's  interest  in  said  finn,  representing  to  him 
that  the  firm  was  in  a  solvent  and  prosperous  condition,  and 
that  its  total  liabilities  did  not  exceed  four  thousand  dollars, 
I  while  its  assets  were  not  less  than  sixteen  thousand  dollars, 
'and  exhibited  to  him  false  and  fraudulent  statements,  which 
they  had  prepared  for  the  purpose  of  deceiving  him  as  to  the 
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coudition  of  the  firm.  The  appellee  was  a  farmer,  having  no 
knowledge  of  mercantile  affairs,  aiid  beEeving  Brown  and 
Mangum  to  be  honest  and  tnithfal  men  (he  having  known 
them  for  many  years),  relied  upon  the  representations  aiicl 
bargained  for  Brown's  interest  in  the  firm,  giving  him  in  ex- 
change therefor  his  farm  and  the  personal  property  theieon.  (at 
the  valuation  of  three  thousand  ona  hondited  doUars),  and 
paying  in  cash  five  hundred  dollars,  and  made  a  deed  con* 
veying  the  property  to  Brown. 

In  addition  to  the  price  paid  by  i^peUee,  he  assumed  lia* 
bility  for  the  existing  debts  of  the  firm.  After  this  contract 
had  been  made,  the  name  of  the  firm  WM  <tenged  lo  Man- 
gum,  Butler,  &  Co.,  the  ai^pellee  being  the  Co.  The  new 
business  was  carried  on  until  March,  1886,  at  which  Ume» 
Mangum,  at  the  instance  of  the  creditors  of  Max^pm,  Bnmm^ 
and  Butler,  exhibited  his  bill  in  the  chancery  court  of  Copiah 
County  for  the  dissolution  of  the  firm  and  administration  of 
its  assets,  on  the  ground  of  the  insolvency  of  said  fam  of 
Mangum,  Brown,  and  Butler.  On  his  petition,  a  receiver  was 
appointed,  who  took  possession  ot  tlie  entire  assets,  and  ap- 
plied them,  under  the  direction  of  the  court,  to  the  payment 
of  the  debts  of  the  said  firm,  there  being  an  insufficient 
amount  to  pay  <ha  debts  in  ftdL  The  bQl  charges  that  the 
appellee  did  not  disoorer  the  insolvem^  of  the  firm  of  Man- 
gum, Brown,  and  Butler  until  ^^shortly  before  **  Maagnai  in* 
stitnted  his  proceedings  for  dissoUitkxi  ind  administmiion. 
The  faQl  in  this  caase  was  cddbited  in  Aognst,  188ft,  mor» 
than  five  months  after  the  appoiataoent  of  liie  leoeifw  m  ihm 
jHtieeedingB  instituted  by  MangUHi. 

The  dunpiaiiiant  stated  in  his  biU  that  by  roason  of  the 
proceedings  by  Mangom,  and  the  administrstba  of  the  firm 
assets  by  the  chancery  court,  he  could  net  ofihr  to  vestore  the 
defendant  to  the  position  he  had  oceofded  befaie  the  «ontn«t 
was  made;  but  that  in  fact  the  pffoperty  had  been  applied  as 
the  rights  of  the  other  partnears  required,  and  as  was  centsni* 
plated  by  the  centraot  between  tiie  oompkinont  and  defend- 
ant. 

The  groomb  of  demniTer  are:  1.  Ubi*  since  the  sloHn  fu» 
cannot  be  restored,  a  resdsiifln  cannot  be  dnsreed,  but  that 
complainant  must  resort  to  an  actioo  at  law  for  tke  deceii 
practiced  upon  him;  2.  That  conplauMOt,  having  failed  to 
rescind  presently  npan  the  discovery  of  the  fioand,  imtiied  and 
affirmed  the  eontmct;  8.  That  complainant,  Impvibc  iuled  to 
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promptly  notify  the  defendaDt  of  the  proceedings  by  Mangum, 
and  by  permitting  {he  property  to  be  administered  in  a  suit 
to  which  he  was  a  party,  affiroied  the  contract;  4.  That  com- 
plainanty  havuig  access  to  the  books  el  the  firm,  and  the  op- 
portunity of  discovering  the  fraud,  was  guilty  of  negligence 
and  laches  in  not  having  porsned  his  inquiries  within  a  short 
time  after  the  sale,  and  most  be  treated  as  having  known  of 
the  fraud  at  the  im»  when,  by  diligence,  he  might  have  dis- 
covered it,  and  that  by  lemmning  in  possession  after  that 
time  he  affirmed  the  contract. 

It  will  be  noticed  that  the  olijections  to  the  relief  asked  re- 
solve tiiemselves  into  two  classes:  1.  That  there  can  be  no 
rescission,  because  the  statm  quo  cannot  be  restored:  and  2. 
That  the  conduct  of  the  complainant,  after  he  knew  or  should 
have  known  of  the  fraod,  is,  in  law,  a  ratification  of  the  con- 
tract. 

In  dedsions  in  aetioos  at  law  arising  frmn  attempted  rescis- 
sions of  contracts  ibr  the  sale  or  exchange  of  personal  property, 
the  language  of  the  courts  is  almost  uniform  in  declaring  that 
the  defrauded  party,  in  order  to  maintain  his  suit,  must  have 
restored  or  tendered  to  restore  whatever  was  received  by  him 
under  the  eentract,  because  ef  the  principle  that  the  contract 
must  be  leseinded  ta  toio  if  at  all,  the  plaintiff  not  being  per- 
mitted to  retain  a  benefit  under  an  indivirible  contract  which 
he  repudiates.  But  even  in  actions  at  law  tinere  are  excep- 
tions to  the  rale.  If  the  thing  received  by  the  defrauded 
party  be  of  no  value  (Fii9  v.  J^ymwrn,  55  Cal.  459),  or  if,  by 
reason  of  the  act  of  tiU  frandulent  party,  a  return  be  ren- 
dered impossible  {tbnmm  v.  Bavet^  1  Denio,  69;  43  Am.  Dec 
651,  and  notes;  Hammmid  v.  Pemmei^  61  N.  Y.  145),  a  return* 
or  tender  is  vmneceBsary. 

So,  also,  where  by  natural  canues  car  reasonable  use  the  value 
of  the  property  is  diminidied,  and  perhaps  where  it  is  neces- 
sarily deatioyed  in  discovering  the  fraud,  the  fraudulent  party 
must  reoeive  it  in  its  deppocnaled  condition:  Baher  v.  Lever^  67 
K  Y.  804;  23  Am.  Rep.  117;  Gatlinffy.  Newdlj  9  Ind.  574. 

And  if  tile  fona  fid$  buyer  has  expended  work,  money,  or 
material  in  the  inqporovement  of  the  property  before  discover^ 
ing  tlie  fiuad,  he  aoray  gestoro  the  property,  and  recover  for  the 
wwk  and  labor,  Money  or  material,  put  upon  it:  Farria  v. 
WW^,  60  Me.  4B2. 

In  the  two  latter  dassee  of  eases  there  is  a  restitiition  of  the 
thtag  ftself  to  the  fraudulent  seller,  but  ttve  eCateii  foe  is  not 
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restored;  for  in  the  one  case  he  receives  the  property  back  less 
valuable  than  it  was,  and  in  the  other,  he  takes  it  improved  in 
value,  but  possibly  improved  in  a  manner  or  to  an  extent  he 
would  not  have  desired,  bat  he  is  nevertheless  chargeable 
with  the  value  of  improvement 

In  many  of  the  cases  for  rescission  in  equity,  language  is 
used  from  which  it  might  be  inferred  that  precisely  the  same 
principles  govern  iv  suits  in  equity  that  are  applied  to  deter- 
mine the  right  of  the  party  to  sue  at  law.  In  actions,  whether 
at  law  or  equity,  usually  both  of  the  questions  presented  by 
this  record  are  involved,  vis.,  whether  there  had  been  a  resto- 
ration of  the  Btaiua  quo^  and  whether  there  has  been  ratification 
by  the  plaintiff  after  knowledge  of  the  fraud.  It  is  evident 
that  ratification  goes  to  the  very  root  of  the  controversy,  and 
if  that  be  shown,  whether  in  a  court  of  law  or  of  equity,  the 
plaintiff  must  fail.  It  is  therefore  true  that  in  investigating 
and  determining  that  question  the  rule  should  be  the  same 
in  equity  as  in  law.  But  there  is  this  marked  distinction  be- 
tween suits  at  law  for  the  recovery  of  the  consideration  paid, 
after  rescission  by  plaintiff,  and  bills  in  equity  for  rescission. 
The  plaintiff  at  law  must  have  the  legal  title  to  the  thing  sued 
for,  if  it  be  a  chattel,  or  a  legal  right  to  the  sum  demanded  at 
at  the  time  of  the  institution  of  his  suit  If  he  has  parted  with 
his  property  by  reason  of  the  fraud  of  the  buyer,  or  if,  being 
buyer,  he  had  parted  with  his  money  by  reason  of  the  fraud 
of  the  seller,  the  legal  title  or  right  has  passed  out  of  him  and 
into  the  other  party.  The  contract  is  not  void,  but  voidable 
only,  and  it  must  be  avoided  to  reinvest  him  with  his  legal 
title  or  right  to  sue.  Since  the  law  permits  him  to  reacquire 
this  legal  right  by  his  own  act,  it  puts  upon  him  the  necessity 
of  restitution  of  the  thing  received  by  him  as  a  condition  of 
the  exercise  of  the  right  to  avoid  the  contract  From  neces- 
sity, the  law  knows  nothing  of  compensation,  but  requires 
restoration  of  the  thing  received;  for  to  permit  the  plaintiff  to 
determine  what  would  be  just  compensation  would  be  to  make 
him  judge  in  his  own  case.  ^ 

But  in  equity  the  complainant  does  not  necessarily  rescind 
and  sue;  he  may  sue  for  rescission.  He  is  required  to  resUxe 
the  consideration,  not,  however,  as  a  condition  of  acquiring  the 
right  to  sue,  but  because  of  the  equitable  maxim  that  he  who 
seeks  equity  must  do  equity.  Mr.  Pomeroy  thus  states  the 
rule:  ^*  In  administering  these  remedies,  pecuniary  as  well  as 
equitable,  the  fundamental  theory  upon  which  equity  acts  is 


April,  1888.]  Bbown  v.  Nobmam.  667 

that  of  restoration, — of  restoring  to  the  defrauded  party  pri- 
marily, and  the  fraudulent  party  as  a  necoBsary  incident,  to 
the  positions  they  occupied  before  the  fraud  was  committed, — 
assuming  that  the  transaction  ought  not  to  have  taken  place, 
the  court  proceeds  as  though  it  had  not  taken  place,  and  re- 
turns the  parties  to  that  situation.  Even  in  such  cases,  the 
court  applies  the  maxim,  He  who  seeks  equity  must  do  equity, 
and  will  thus  secure  to  the  wrong-doer,  in  awarding  its  relief, 
whatever  is  justly  and  aquitably  due'^  2  Pomeroy's  Bq.  Jur., 
sec.  910. 

In  Nebleit  v.  MeFadandj  92  U.  S.  101,  it  is  said:  "The  court 
proceeds  on  the  principle  that,  as  the  transaction  ought  never 
to  have  taken  place,  the  parties  are  to  be  placed,  as  far  as  pos- 
sible, in  the  situation  in  which  they  would  have  stood  if  there 
had  never  been  any  such  transaction." 

Other  writers  upon  equity  jurisprudence  deduce  the  right 
of  the  defendant  to  have  restoration  of  bis  property  from  the 
maxim  of  equity  that  imposes  doing  equity  upon  the  complain- 
ant as  a  condition  upon  which  he  secures  relief:  Adams's 
Equity,  191;  Story's  Eq.  Jur.,  sec.  693. 

Where  the  complainant  has  a  plain  and  adequate  remedy 
at  law,  and  the  condition  of  the  parties  has  been  so  radically 
changed  that  it  is  difficult  to  put  the  defendant  into  as  good 
position  as  before  the  sale,  and  the  complainant  has  had  sub- 
stantially the  benefits  contracted  for,  the  misrepresentation 
being  as  to  a  part  only  of  the  subject-matter,  for  which  recov- 
ery of  damages  would  be  full  relief,  many  cases  may  be  found 
in  which  the  court  of  equity  has  declined  to  interfere.  But 
an  examination  of  the  cases  discloses  the  fact  that  the  most 
vigorous  announcement  of  the  mle  requiring  the  restoration  of 
the  status  q%M  is  to  be  found  in  dieta^  or  in  cases  in  which  there 
has  been  ratification  after  discovery  of  the  fraud. 

In  Pintard  v.  Martin^  1  Smedes  &  M.  Ch.  126,  and  Johnson 
V.  Jones^  13  Smedes  &  M.  680,  relief  was  denied  upon  the 
ground  that  the  complainants  had  ratified  afler  knowledge  of 
the  fraud.  What  was  said  upon  the  other  branch  of  the  case 
seems  to  have  been  uncalled  for,  and  to  have  been  only  inci- 
dentally remarked.  The  annotator  of  Adams's  Equity  cites,  in 
addition  to  these  cases,  the  following  other  decisions:  Garland 
V.  Bowling^  Hemp.  710;  Cappedge  v.  Threadgill,  3  Sneed,  577; 
SHnner.y.  WhiU^  17  Johns.  857;  Clay  v.  Turner,  3  Bibb,  62. 
(It  is  curious  to  note  how  far  they  fall  below  supporting  the 
proposition  they  are  cited  to  sustain.) 
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denoe  failed  to  rapport  the  allegation  ot  fraud,  and  theiefore 
the  complainant  oonld  not  xeoover;  bnt  it  also  appeared  that 
the  complainant  did  not  seek  to  rescind  the  oontraot  What  he 
attempted  to  do  was  to  enjmn  a  judgment  at  law  recovered  tor 
the  price  of  the  property  sold  (elaTee),  and  to  retain  the  elaTes. 
Coppedge  v.  7%readgHlj  ropra,  was  a  case  in  which  a  sale  of  land 
was  set  aside;  but  the  court  had  neglected  to  require  the  com- 
plainant, a  married  woman,  to  restore  the  cash  she  had  received. 
The  supreme  court  held  that  her  coverture  did  not  relieve  her 
of  the  obligation  to  refund,  and  reversed  the  cause,  that  a 
decree  might  be  entered  to  that  eflhot.  Skinner  v.  WkiUy 
rnpra^  was  a  case  in  which  there  had  been  a  rescission  by  the 
act  of  both  parties,  and  the  only  question  was  as  to  the  extent 
of  the  liability  of  one  of  the  parties  to  the  contract.  In  Clay  v. 
Turner,  supra,  the  court  refased  either  to  spedfically  enforce 
a  contract  at  the  suit  of  one  of  the  parties,  or  to  rescind  it  at 
the  suit  of  the  other.  On  the  subject  of  rescission,  the  court 
said  that  the  matter  complained  of  was  not  material  under 
the  terms  of  the  contract;  and  besides,  that  the  complainant 
had  speculated  upon  the  chances  of  getting  a  paying  bargain 
through  a  series  of  years,  and  sought  relief,  not  because  of  the 
want  of  capacity  in  the  other  party  to  convey,  but  because  he 
found,  after  a  long  time,  it  would  be  better  to  rescind.  A 
review  of  these  cases  illustrates  how  unrdiable  the  woik  of 
the  average  annotator  is  often  found  to  be. 

Let  us  now  refer  to  cases  in  which  the  specific  question  has 
been  raised  and  passed  on  by  courts  of  equity. 

In  Barker  v.  Walters,  8  Beav.  92,  and  Jervis  v.  Berridge^ 
L.  R.  8  Ch.  851,  demurrers  had  been  hiterposed  to  bills 
seeking  rescission  on  the  ground  that  no  offer  was  made 
to  restore  the  status  qtto.  It  was  held  that  it  was  unneces- 
saiy  to  do  so,  since  the  court,  on  final  hearing,  would  re- 
quire the  complainant  to  do  equity.  In  the  latter  case. 
Lord  Shelburne  said:  "XJxxm  principle  there  appears  to  be  no 
good  reason  why  a  plaintiff  in  equity,  suing  upon  equitable 
grounds,  should  be  required,  on  the  fiu>e  of  his  bill,  to  submit 
to  those  terms  which  the  court  at  the  hearing  may  think  it 
right  to  impose  as  the  price  of  any  relief  to  which  he  may  be 
entitled.'' 

In  Savery  v.  King,  5  H.  L.  Cas.  627,  the  party*  seeking  re- 
Bcission  had  disposed  of  the  xmrt  of  the  property  reorived  by 
by  him  (a  policy  of  insurance),  and  on  tins  branch  of  the 
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cafie  Loid  GiaiunDiitti  said:  ''  The  oaa  reimioiBg  ^estioa  is  as 
to  the  teems  on  wkich  relief  ought  to  be  given.  With  respect 
to  the  mortgage,  it  is  plain  that  Richard  must,  as  far  as  pos- 
siblOi  pat  Savory  in  the  oondition  in  which  he  must  have  been 
if  no  such  mor^^age  had  been  made,  and  if  his  security  had 
rested  solely  on  the  life  of  his  father  and  the  several  pdlides 
of  insurance.  One  of  the  eleven  policies  of  insurance  waft 
sdd  by  Richard  in  January,  1846.  It  is  impossible,  there- 
fore, as  to  that  pdicy,  to  restore  Mr*  Savory  exactly  to  the 
position  in  which  he  stood  in  1886;  but  he  cannot  be  beard  to 
oomplnin  of  this,  for,  by  the  arrangement  he  had  made  or  con- 
curred in,  he  had  led  Richard  to  suppose  that  all  the  policies 
had  become  his  own,  and  that  he  might  deal  with  them  as 
he  thought  fit;  indeed,  he  himself  suggested  a  sale  of  one 
or  more  of  them  as  a  step  which  it  mi^t  be  advisable  for 
Richard  to  take.  All,  therefiire,  which  can  be  done  as  to  the 
policy  which  was  sold  is  to  charge  Richard  in  account  with 
Mr.  Savory  with  the  »atik  which  it  produced,  together  with 
interest  from  the  time  when  it  was  sold." 

In  Wa/nmr  v.  DatiMls,  1  Wood.  A  M.  90,  the  court  directed 
in  decreeing  a  rescission  that  the  complainant  should  redeliver 
to  the  defendant  the  property  received  (certain  shares  in  an 
incorporated  company),  but  that  if  it  should  appear  that  he 
had  disposed  cf  any  of  the  shares,  then  that  he  should  restore 
the  value  thereof,  with  interest 

In  Myrick  v.  Jacks,  33  Ark.  425,  the  court  said:  '^It  is  no 
objection  that  oomplainant  cannot  put  Jacks  entirely  in  statu 
quo  on  rescission.  The  change  in  condition  of  the  property 
was  brought  about  by  persuasion  to  accomplish  a  transaction 
in  which  Jacks  was  a  party,  and  before  the  fraud  was  dis- 
oovered,  and  by  the  action  of  complainant  in  a  matter  she  did 
not  understand.  When  courts  cannot  place  parties  wholly  in 
statu  quo,  they  are  not  thereby  precluded  from  granting  relief 
against  fraud.  They  may  proceed  to  do  so  as  nearly  as  pos- 
sible, and  make  compensation."  See  also  QaiUng  v.  Newell,  9 
Ind.  574;  Crosland  v.  HaU,  83  N.  J.  Eq.  111. 

In  Ogdm  v.  Thomim,  30  N.  J.  Bq.  573,  the  court,  finding 
itself  unaUo  to  rescind  the  contract  because  the  fraud  occurred 
after  the  conveyance,  remanded  the  cause,  in  order  that  the 
bill  might  be  amended,  so  as  to  enforce  a  lien  upon  the  prop- 
erty for  the  price  at  which  it  had  been  valued,  the  defendant 
by  his  fittud  having  prevented  the  complainant  from  receiving 
what  he  contracted  she  should  have. 
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Upon  principle  and  antbority,  we  tbink  it  immaterial  that 
the  status  quo  cannot  be  literally  restored.  The  defendant,  by 
the  grossest  fraud,  seduced  complainant  to  exchange  bis  farm 
for  mere  moonshine.  What  he  professed  to  give  was  in  fact 
of  no  value  to  himself  or  to  any  one  else;  he  simply  placed 
complainant  in  a  position  to  be  rendered  insolvent;  for  by  his 
purchase  he  secured  nothing,  except  what  should  remain  of 
the  partnership  assets  after  payment  of  debts,  and  the  firm 
being  hopelessly  insolvent,  this  right  was  of  no  value.  It  may 
also  be  noted  that  from  the  very  moment  of  the  execution  of 
the  contract  it  was  impossible  for  the  defendant  to  be  placed 
in  statu  quoj  either  by  the  act  of  complainant,  or  by  both  his 
act  and  the  consent  of  the  defendant  The  defendant  had 
been  a  member  of  a  partnership,  and  his  act  in  selling  Iiis  in- 
terest therein  was  a  dissolution  of  the  firm;  he  could  not  again 
become  a  member  without  the  assent  of  Mangum  and  Butler, 
over  whom  neither  the  defendant  nor  complainant  had  con- 
trol. By  his  own  act  therefore  a  restoration  of  the  statu  quo 
was  made  impossible. 

Nor  do  we  think  the  reoord  disoloees  ratification  by  in- 
action. 

The  complainant  owed  the  defendant  no  duty  to  investigate 
the  condition  of  the  firm;  he  had  the  right  to  rely  upon  the 
truth  of  the  representations  made  by  the  defendant,  and  all 
that  was  required  was  that  he  should  act  when  be  discovered 
the  fraud  of  which  he  was  the  victim. 

In  Rawlins  v.  Wickhanij  8  De  Gex  A  J.  804,  the  oomplainant 
bad  been  inveigled  into  an  insolvent  copartnership  by  false 
representations  of  its  condition,  and  acted  as  a  partner  for  five 
years,  and  then,  having  discovered  the  fitiud,  exhibited  his 
bill  for  rescission  and  for  an  account,  and  his  right  to  rescind 
was  upheld.  See  also  Smith  v.  SmiUh^  80  Vt  139,  which  was 
an  action  at  law  successfully  defended  by  the  party  defrauded, 
founded  on  facts  strikingly  similar  to  those  involved  here.  It 
is  held  both  at  law  and  in  equity  that  delay  alone  before  the 
discovery  of  the  fraud  will  not  bar  the  right  to  rescind:  Note 
to  Bryant  v.  Isburghy  74  Am.  Dec.  655. 

The  dissolution  of  the  new  firm  of  Mangum,  Butler,  A  Co., 
by  the  appointment  of  a  receiver  in  a  suit  to  which  the  defend- 
ant was  not  a  party,  does  not,  we  think,  preclude  complainant 
of  his  right  to  rescind.  It  was  not  at  his  instance  that  the 
proceeding  was  instituted,  and  at  last  it  is  but  the  subjecting 
of  defendant's  property  for  the  payment  of  his  own  debts. 
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The  demtirrer  was  properly  overraled,  and  the  decree  is 
affirmed.  ^_^ 

Rbsoibsiok  or  OoHrmAor.  —  Offer  to  Rbfobn  BEnsFrra  RECEiyxD! 
Bryant  ▼.  Isburffh,  13  Gray,  007;  74  Am.  Deo.  667-602,  note;  Downer  ▼. 
Smith,  32  Vt.  1;  76  Am.  Deo.  148;  Wart  ▼.  Houghton,  41  Mibs.  370;  93  Am. 
Deo.  258;  Woo^Umry  ▼.  Woodbury,  47  N.  H.  11;  90  Am.  Deo.  555;  Francis  v. 
New  York  etc  H.  R  Co.,  108  N.  T.  93;  State  ex  rtl  Lewie  v.  Williams,  39 
Kan.  517;  Bell  ▼.  Keepena,  39  Id.  105. 

EmoT  or  Dslat  m  Sibxino  RBBcmniOK  or  Ooivtraot:  WiUmr  v. 
Flood,  16  Miob.  40;  93  Am.  Deo.  203;  Chahen  Township  v.  Shoemaker,  12 
Ohio  St.  624;  80  Am.  Dec.  386.  Where  plaintiff  pozchaaed  fnmitiire  of  de- 
fendant^  and  leased  a  boarding-house  of  him  for  five  years,  being  induced  to 
make  the  purchase  and  take  the  lease  through  false  and  frandnlent  repre- 
sentations of  defendant,  and  he  offered  in  six  months  to  rescind  ooDtract, 
having  discovered  the  falsity  of  the  representataons,  it  was  held  that  his 
offer  to  rescind  was  mads  within  a  reasonable  time:  Hari  v.  SMbaiL  72  CaL 
283. 
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[C6  Hississipri,  an.] 

Injuvonov  WILL  lam%  20  Prsvknt  Vkxatioub  LmoAnoir  mxd  a  Multi- 
PUOiTr  or  Suna^  or  to  restrain  a  trespass  oontinnoos  in  its  nature,  as 
where  repeated  acts  of  trespass  are  done  or  threatened,  slthoogh  each  of 
soch  acts,  taken  by  itself,  may  not  be  destrnotive  or  inflict  irreparable 
injury.  Hence,  where  a  company  engaged  in  the  business  of  buying  and 
crushing  cotton-seed  was  in  ^e'  habit  of  sending  out  sacks  to  farmers  to 
be  fiUed  and  reshipped  to  it,  and  another  company  engaged  in  the  same 
line  of  business  willfully  and  persistently  procured  the  sacks  so  dis« 
tributed,  and  used  them  for  their  purposes,  and,  though  repeated  actions 
of  replevin  had  been  prosecuted  against  them,  persisted  in  their  pur- 
poecb  it  was  adjudged  that  an  injunction  ought  to  issue  to  prevent  a 
farther  repetition  of  these  wrongs. 

Bill  for  an  injanciion.  The  bill  averred  that  the  com- 
plainant  was  in  the  bnsiness  of  buying,  collecting,  and 
crushing  cotton-seed,  and  was  the  owner  of  several  hundred 
thousand  sacks,  all  of  which  were  legibly  branded,  and  were 
necessary  to  be  used  in  his  business;  that  the  course  of  busi- 
ness was  to  distribute  these  sacks  along  the  raUroads  and 
public  landings,  where  producers,  finding  them,  would  fill 
them  and  ship  them  to  complainant;  that  the  defendants 
were  engaged  in  the  same  business,  and  were  in  the  habit  of 
taking  complainant's  sacks,  and  using  them  in  their  business, 
and  for  their  purposes,  and  sometimes  concealed  the  use  of 
complainant's  sacks  by  covering  them  by  some  of  their  own 
sacks;  that  complainant  had  brought  numerous  actions  of 
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replevin  to  reoover  possession  of  his  sacduii  i&  which  actions 
the  defendants  had  given  bonds;  that  the  defendants  per- 
sisted in  their  course^  and  during  the  preceding  year  had  used 
naany  thousandfi  of  eomplainafit's  sacks,  many  ef  which  had 
thereby  been  lost,  damaged,  or  destroyed;  and  that  the  reme- 
dies available  to  complainant  at  law  were  entirely  inadequate, 
etc.  The  prayer  of  the  bill  was  for  an  acooimting,  for  ihe  de- 
livery to  complainant  of  all  sacks  of  Ms  in  the  possession  or 
use  of  defendants,  aiad  for  an  injunction  against  any  farther 
use  of  such  sacks  by  the  defendants.  Demurrer  interposed 
by  the  defendants  was  overruled,  and  they  appealed. 

Lee  and  McKee^  for  the  appellants. 
MiUer^  Smithy  and  Hirsh^  for  the  appellee. 

Abnold,  J.  The  demurrer  was  properly  overruled.  The 
allegations  in  the  bill  of  repeated,  willful,  and  continuous 
wrongs  committed  and  threatened  by  appellants  warranted 
the  issuance  of  the  injunction.  The  jurisdiction  of  equity  in 
such  case  cannot  be  doubted. 

It  is  said  that  the  prevention  of  vexatious  litigation  and  of 
a  multiplicity  of  suits  constitutes  a  favorite  ground  for  the 
exercise  of  the  jurisdiction  of  equity;  and  it  may  be  laid  down 
as  general  rule  that  wherever  the  rights  of  a  party  aggrieved 
cannot  be  protected  or  enforced  in  the  ordinary  course  of  pro- 
ceedings at  law  except  by  numerous  and  expensive  suits, 
equity  may  properly  interpose  and  afford  relief  by  injunc- 
tion: 1  High  on  Injunctions,  sec.  12;  1  Pomeroy's  Eq.  Jur., 
sec.  245. 

Where  trespass  to  property  is  a  single  act,  and  is  temporary 
in  its  nature  and  effects,  so  that  the  legal  remedy  of  an  action 
at  law  for  damages  is  adequate,  equity  will  not  interfere.  But 
if  the  trespass  is  continuous  in  its  nature,  and  repeated  acts 
of  trespass  are  done  or  threatened,  although  each  of  such  acts, 
taken  by  itself,  may  not  be  destructive  or  inflict  irreparable 
injury,  and  the  legal  remedy  may  therefore  be  adequate  for 
each  single  act  if  it  stood  alone,  the  entire  wrong  may  be  pre- 
vented or  stopped  by  injunction:  1  Pomeroy's  Eq.  Jar.,  sec. 
245;  3  Id.,  sec.  1357. 

The  separate  remedy  at  law  for  each  of  such  trespasses 
would  not  be  adequate  to  relieve  the  injured  party  from  the 
expense,  vexation,  and  oppression  of  numerous  suits  against 
the  same  wrong-doer  in  regard  to  the  same  subjectr-matter. 
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The  ends  of  justice  require,  in  such  case,  that  the  whole  wrong 
ahall  be  arrested  and  concluded  by  a  single  proceeding.  And 
such  relief  equity  aflTords,  and  thereby  fulfills  its  appropriate 
mission  of  supplying  the  deficiencies  of  legal  remedies.  Af- 
firmed and  remanded,  with  leave  to  appellants  to  answer 
within  thirty  days  after  the  mandate  of  this  court  herein  is 
21ed  in  the  court  below. 

WuxN  iMjwonoK  WILL  LzB  TO  B^jonf  RxFiATXD  Aon  ov  Trbsfasbs 
fiee  Port  qf  Mobile  ▼.  Railroad  Co.,  84  Ala.  115;  5  Am.  St  Rep.  342,  and  note 
352;  Smith  ▼.  Oardner,  12  Or.  221;  63  Am.  Rep.  342,  and  extended  note  34&- 
356.  To  prevent  a  multiplictiy  of  actions  at  law^  courts  of  equity  will  issue 
(njunodon  where  the  trespass  is  a  continuing  one:  Whedock  ▼.  Noonan,  lOS 
K.  T.  179|  mur.  Wrm,  83  Ky.  264. 


HiGNITB   V.   HiGNITB. 

ftt  Mzssissirn,  447.J 

OKOVAiror — Ousnou  —  BxoLVBnrx  PoaBissiinr  bt  a  Tmitaiit  ur  Oqidiov 
Who  bis  Tammk  a  CSontktarci,  purporting  to  canvey  the  property  in 
severalty,  does  not  coostitnte  an  ouster  of  his  oo-tenants,  and  therefore 
cannot  bar  their  right  to  partition,  although  he  claims  to  own  the  whole 
of  the  tracts  unless  knowledge  of  such  claim  is  brought  home  to  them. 

Bill  for  partition.  The  land  had  been  the  property  of  John* 
HignitCy  and  both  before  and  after  his  death  had  been  used  as 
the  family  homestead.  He  left  a  widow  and  several  children, 
but  no  wUl.  Before  her  death,  the  widow,  while  in  possession 
of  the  land,  conveyed  it  to  one  of  the  children,  the  defendant 
in  this  suit,  by  a  deed  purporting  to  be  in  severalty,  and  which 
contained  covenants  of  general  warranty.  Her  only  interest 
in  the  land  at  the  time  was  her  right  of  dower.  Her  grantee 
occupied  the  land  for  twelve  years  after  the  execution  of  this 
deed,  and  at  one  time  offered  to  sell  it,  some  two  or  three  years 
after  receiving  the  conveyance.  One  witness  testified  that 
the  defendant  always  claimed  the  land  as  his  own.  The 
other  heirs  now  sued  for  partition,  and  there  was  no  evidence 
of  any  knowledge  on  their  part  of  the  defendant's  adverse 
claim,  unless  such  knowledge  was  to  be  imputed  to  them  from 
his  possession  and  cultivation  of  the  land.  The  bill  was  dis- 
oiissed.    Complainants  appealed* 

Clifton  and  Eehford^  for  the  appellants. 

B,  B.  Boone  and  B.  A.  P.  Sdman^  tor  the  appellee. 

▲m.  St.  Rsp..  Vol.  VIL— tf 
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CooPEB,  C.  J.  The  complainants  should  have  had  a  decree 
for  partition.  There  is  no  sufDcient  evidence  of  an  adverse 
holding  by  the  co-tenant  in  possession  to  put  in  operation  the 
statute  of  limitations  as  against  the  others.  True  it  is  that  he 
bought  the  land,  or  took  a  deed  therefor  from  the  widow  of  the 
common  ancestor,  but  there  is  no  evidence  that  complainant 
had  notice  thereof  or  ever  heard  that  he  claimed  to  be  the 
owner  of  the  whole  interest  in  the  land.  A  tenant  in  common 
out  of  possession  has  a  right  to  rely  upon  the  possession  of  his 
30-tenant  as  one  held  according  to  the  title  and  for  the  benefit 
of  all  interested  until  some  action  is  taken  by  the  other  evi- 
dencing an  intention  to  assert  adverse  and  hostile  claims.  If 
one  enters  upon  the  land  of  a  sole  owner  and  without  his  con- 
sent, he  must  know  that  such  possession  exists,  and  within  the 
time  permitted  by  law  take  steps  to  vindicate  his  right.  But 
the  possession  of  a  co-tenant  is  a  lawful  possession,  and  of  and 
by  itself  is  not  evidence  of  an  ouster. 

The  decree  will  be  reversed  and  cause  remanded. 


PossiaszoK  OF  Oni  Oo-tbnamt  whbi  ths  PossiaszoN  OF  All:  Pag$  ▼. 
Branch,  97  N.  0.  07;  2  Am.  St  Rep.  281,  and  note  284;  oompara  Anmd^  ▼. 
DeShmumre,  26  S.  0.  407;  4  Am.  St  Bap.  726,  snd  oeees  odUeofeed  in  note 
788b 


LiNDZEY  V.   StATB. 

ru  Mzeexnippi,  612.] 

Kz  Post  Faoto  Law  la  one  which  in  ita  operation  makes  that  eriminal  or 
penal  which  was  not  so  at  the  time  the  act  was  perfonned;  or  whudi 
increases  the  punishment;  or,  in  short,  which,  in  relation  to  the  offanse 
or  its  consequences,  alters  the  situation  of  a  party  to  his  disadvantage. 

Kz  Post  Facto  Law  mat  Mitiqatb  thb  Pctnishmxnt  of  a  crime  after  it 
is  committed.  This  mitigation  must  consist  of  the  remission  of  some 
separable  part  of  the  punishment  before  prescrihed.  If  one  penalty  is 
snbstitnted  for  another,  the  courts  will  not  undertake  to  determine 
whether  the  latter  is  less  severe  than  the  former,  but  will  refuse  to  ^ply 
any  penalty  whatever. 

Obanos  m  A  Penal  Statuti  having  bkbn  Hads  affbb  the  Cox- 
MISSION  OF  AN  Offutss,  and  before  a  trial  and  conviction  therefor, 
whereby  the  crime  was  so  defined  as  to  make  criminal  something  which 
was  before  lawful,  and  a  greater  punishment  prescribed,  it  was  held 
that  the  offender  could  not  be  punished  under  either  statute. 

Indictmemt  and  conviction  for  carrying  a  concealed  weapon. 
/.  W.  Downs  and  W.  D.  Broton^  for  appellant. 
T.  M.  Miller^  aitomey^eneraly  for  the  state. 
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Arnold,  C.  J.  In  December,  1887,  appellant  was  indicted 
for  carrying  a  concealed  weapon.  At  that  time  the  punish- 
ment prescribed  by  section  2985  of  the  code  for  snch  olSense 
Vas  by  fine  not  exceeding  one  hundred  dollars,  and  in  the 
event  the  fine  and  costs  were  not  paid,  by  hard  labor  not 
exceeding  two  months;  and  at  that  time  the  statute  did  not 
prohibit  one  who  had  good  and  sufficient  reason  to  apprehend 
an  attack  from  carrying  concealed  weapons. 

In  May,  1888,  appellant  was  tried  on  the  indictment,  con- 
victed, and  sentenced  to  pay  a  fine  of  thirty  dollars;  but  prior 
to  that  date,  the  legislature,  by  the  act  approved  March 
9,  1888,  amended  section  2985  of  the  code  by  striking  out 
the  words  "having  good  and  sufficient  reason  to  apprehend  an 
attack,''  and  providing,  without  any  saving  clause  as  to  past 
ofibnses,  that  the  punishment  for  carrying  concealed  weapons 
shall  be  by  fine  not  exceeding  one  hundred  dollars  nor  less 
than  twenty-five  dollars,  and  in  the  event  the  fine  and  costs 
were  not  paid,  by  hard  labor  not  exceeding  two  months  nor 
less  than  one  month.  It  is  urged  by  appellant  that  he  cannot 
be  punished  under  the  old  law,  because  it  has  been  repealed, 
nor  under  the  amended  law,  because  as  to  him  it  is  an  ex  post 
facto  law,  both  under  the  state  and  federal  constitutions. 

The  purpose  and  efiect  of  the  amendment  to  section  2985  of 
the  code  was  to  repeal  so  much  of  the  section  as  fixed  the 
punishment  for  carrying  concealed  weapons,  and  permitted 
having  good  and  sufficient  reason  to  apprehend  an  attack  to 
be  a  defense  to  the  charge,  and  to  prescribe  a  new  and  severer 
punishment  for  the  ofibnse.  The  punishment  prescribed  by 
the  amendment  was  substituted  for  and  took  the  place  of  that 
provided  by  the  section  before  it  was  amended.  The  section 
as  amended  made  it  unlawful  for  one  to  carry  concealed 
weapons,  though  he  might  have  good  and  sufficient  reason  to 
apprehend  an  attack,  and  it  increased  both  the  minimum 
of  fine  and  imprisonment  provided  by  the  section  before  its 
amendment,  and  prescribed  the  only  penalty  for  the  offense. 

In  this  state  of  the  law,  how  can  appellant  be  lawfully  pun- 
ished for  the  offense  with  which  he  is  charged?  It  is  better 
that  any  criminal  shall  go  unpunished  than  that  any  pro- 
vision of  the  constitution  shall  be  disregarded,  or  that  the 
foundations  of  the  criminal  law  shall  be  unsettled.  <h. 

After  the  amendment  to  section  2985  of  the  code  was 
adopted,  appellant  could  not  be  punished  under  the  section 
M  it  existed  before  the  amendment,  because  so  much  of  it  as 
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related  to  the  penalty  had  been  repealed^  and  he  could  not  be 
panisbed  under  the  section  as  amended,  because  it  operated 
prospectively  from  the  date  of  the  approval  of  the  amendment, 
and  these  beii^  no  saving  clause  as  to  offenses  committed 
before  the  passage  of  the  amendment,  it  could  not  be  applied 
to  him:  Wheeler  v.  StcUe^  64  Miss.  462.  As  to  him,  the  amended 
law  was  clearly  an  ex  post  facto  law, — 1.  Because  it  abrogated 
the  right  which  before  existed  of  defending  against  the  charge 
on  the  ground  that  he  had  good  and  sufficient  reason  to  appre- 
hend an  attack,  and  m^de  an  act  criminal  which  was  not  so 
at  the  time  the  amendment  was  passed;  and  2.  Because  it 
changed  but  did  not  mitigate  the  punishment  for  the  offense: 
Gooley's  Const  Lim.  321-329;  1  Bishop's  Grim.  Law,  sec.  281; 
1  Kent's  Com.  409;  Colder  v.  Dull,  3  Dall.  386;  ffartang  v. 
PeopU,  22  N,  Y.  95;  KHng  v.  Missoun,  107  U.  S.  221;  Camr 
monwealib  v.  McDonough^  13  Allen,  581. 

There  is,  perhaps,  no  provision  of  our  state  or  federal  c(m- 
stituUon  founded  on  broader  or  juster  views  of  human  rights 
and  liberty  than  that  which  prohibits  ex  post  facto  laws.  Mr. 
Madison  considered  the  clause  of  the  federal  constitution  on 
the  subject  as  a  "  bulwark  in  favor  of  personal  security  and 
private  rights '^  Federalist,  Na  44.  Mr.  Hamilton  ranked  it 
as  a  security  to  liberty  equal  to  the  writ  of  habeas  corpus: 
Federalist,  No.  78.  Blackstone  defines  it  to  be  an  ex  post  faeto 
law  "  when  after  an  act  indifferent  in  itself  is  committed,  the 
legislature  fcr  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  committed 
it";  and  he  justly  denounces  such  laws  as  more  unreason- 
able than  the  methods  of  the  Roman  tyrant  who  wrote  his 
laws  in  very  small  characters  and  hung  them  upon  high 
pillars,  the  more  effectually  to  deceive  and  ensnare  the  people: 

1  Bla.  Com.  46.  In  the  interest  of  personal  rights  and  liberty, 
this  definition  has  been  enlarged  and  liberalized  by  the  general 
course  of  judicial  decision  in  this  country.    In  Colder  v.  £ttU, 

2  Dall.  386,  ex  post  facto  laws  were  classified  by  Mr.  Justice 
Chase  as  follows:  ^'1.  Every  law  that  makes  an  action  done 
before  the  passage  of  the  law,  and  which  was  innocent  when 
done,  criminal;  2.  Every  law  that  aggravates  a  crime,  or  makes 
it  greater  than  it  was  when  committed;  3.  Every  law  that 
changes  ^the  punishment,  and  inflicts  a  greater  punishment 
than  the  law  annexed  to  the  crime  when  committed;  4. 
Every  law  that  alters  the  legal  rules  of  evidence  and  receives 
less  or  different  testimony  than  the  law  required  at  the  time 
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of  the  commission  of  the  offense,  in  order  to  conriet  the 
offender."  This  view  of  the  character  of  ex  post  facto  laws, 
with  reference  to  our  constitutional  provisions  against  them, 
has  been  generally  accepted  and  followed  as  correct:  Cooley's 
Const.  Lim.  323. 

Afterwards,  in  Fletcher  v.  Ped:^  6  Croncfa,  188,  Chief  Justice 
Marshall  defined  an  ex  poH  facto  law  to  he  ^one  which  renders 
an  act  punishable  in  a  manner  in  which  it  was  not  punishable 
when  it  was  committed,"  and  this  definition  has  been  regarded 
as  distinguished  for  its  comprehensive  brevity  and  precision: 
1  Kenf  8  Com.  409.  And  later,  in  Kring  v.  Missouri,  107  U.  8. 
221,  the  supreme  court  of  the  United  States  reasserts  the 
opinion  expressed  by  Mr.  Justice  Washington  in  United  States 
V.  Hallf  2  Wash.  366,  that  ^an  ^  post  facto  law  is  one  which  in 
its  operation  makes  that  criminal  or  penal  which  was  not  so 
at  the  time  the  act  was  performed;  or  which  increases  the 
punishment;  or,  in  short,  which,  in  relation  to  the  ofiense  or 
its  consequences,  alters  the  situation  of  a  party  to  his  disad- 
vantage." Oarvey  v.  People^  6  Col.  559;  45  Am.  Rep.  631,  and 
State  V.  WUliSf  66  Mo.  131,  are  to  the  same  efiect. 

Such  being  the  nature  of  ex  post  facto  laws,  it  is  neverthe* 
less  true  that  the  punishment  for  offenses  already  committed 
may  be  changed  by  statute,  provided  tiie  punishment  is  miti- 
gated, and  not  increased  or  agg^vated,  by  the  change.  As  the 
constitutional  provision  was  enacted  for  protection  against 
arbitrary  and  oppressive  legislation,  it  is  quite  evident  that  it 
in  not  violated  by  any  change  in  the  law  which  goes  in  miti- 
gation of  the  punishment.  There  has  been  much  diversity  of 
opinion  as  to  what  would  constitute  mitigation  of  punishment 
in  such  case,  but  the  view  best  sustained  by  reason  and 
authority  is,  that  a  law  changing  the  punishment  of  offenses 
committed  before  its  passage  is  objectionable  as  being  ex  post 
facto,  unless  the  change  consists  in  the  remission  of  some 
separable  part  of  the  punishment  before  prescribed,  or  is 
referable  to  prison  discipline  or  administration  as  its  primary 
object:  Cooley's  Const.  Lim.  829.  It  is  enough  for  courts  to 
render  judgment  according  to  law,  without  being  required  to 
determine  the  relative  severity  of  different  punishments,  when 
there  is  no  common  standard  in  the  matter  by  which  the  mind 
can  be  satisfactorily  guided. 

^'If  the  law,"  says  Judge  Cooley,  ''makes  the  fine  less  in 
amount  or  imprisonment  shorter  in  point  of  duration,  or  re- 
lieves it  of  some  oppressive  incident,  or  if  it  dispenses  with 


Bome  wparaoie  portion  oi  tae  legal  penalty,  no  embarrass- 
ment woald  be  experienced  in  reaching  a  conclusion  that  the 
law  was  favorable  to  the  accused,  and  therefore  not  ex  post 
facto.  But  wbo  shall  aay,  when  the  nature  of  the  punishment 
is  altogether  changed,  that  the  puoishment  is  diminished  or 
increased  by  the  change?  What  test  of  severitf  does  the  law 
or  reason  fnmish  in  these  casea?  And  must  the  judge  decide 
upon  his  own  view  of  the  pain,  loes,  ignominy,  and  collateral 
consequences  usually  attmding  the  panishment?  or  may  he 
take  into  view  the  peculiar  condition  of  the  accused,  and  upon 
that  determine  whether,  ia  his  particular  case,  the  punish- 
ment prescribed  by  the  new  law  is  or  is  not  mwe  severe  than 
that  under  the  old  law?"  Cooley's  Const.  Lim.  824. 

In  Hartvng  v.  People,  22  N.  Y.  95,  where  a  law  was  held  in- 
operative  as  to  offenses  committed  before  its  passage,  Mr.  Jus- 
tice Denio  said:  "It  is  enough  to  bring  the  law  within  the 
condemnation  of  the  constitution,  that  it  ohanges  the  punish- 
ment after  the  commission  of  the  offense  by  substituting  for 
the  prescribed  penalty  a  different  one.  We  have  no  means  of 
saying  whether  the  one  or  the  other  would  be  mout  severe  In  a 
given  case.  That  would  depend  upon  the  disposition  and 
temperament  of  the  convict.  The  legislature  cannot  thus  ex- 
periment upon  the  criminal  law It  is  enough,  in  my 

opinion,  that  it  changes  the  punishment  in  any  manner  except 

by  dispensing  with  some  divisible  portion  of  it Any- 

thing  which,  if  applied  to  an  individual  sentenoe,  would  fairly 
fall  within  the  idea  of  a  remission  of  a  part  of  the  sentence 
would  not  be  liable  to  objection.  And  any  change  which 
would  be  referable  to  prison  discipline  or  odmiaistratioa  as  its 
primary  objeot  might  also  be  made  to  take  effect  upon  past 
as  well  as  future  offenses,  such  as  changes  in  the  manner  or 
kind  of  employment  of  convicts  sentenced  to  hard  labor,  the 
system  of  supervision,  the  means  of  restraint,  or  the  like. 
Changes  of  this  sort  might  operate  to  increase  the  severity  of 
the  punishment  of  the  convict,  but  it  would  not  raise  a  ques- 
tion under  the  oonstitational  provioioo  we  are  considering." 

The  doctrine  of  this  case  is  commended  by  being  just,  sim- 
ple, and  readily  understood,  and  it  is  welt  supported  by  author^ 
ity:  Shepherd  v.  Pet^,  25  N.  Y.  406;  Ralzkj/  v.  Peo^,  29  Id. 
124;  KucUer  v.  Pwyle,  5  Park.  Or.  212;  Carter  v.  Burt,  12 
Allen,  424;  Cooley's  Const.  Lim.  829. 

Clarke  v.  State,  23  Miss.  261,  is  not  regarded  as  in  conflict 
with  this  doctrine;  for  there,  while  the  punishment  for  tb* 
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offense  had  been  changed,  there  was  a  saTing  dUnae  ai  to 
prior  offenses,  and  the  prisoner  was  sentenced  under  the  law 
in  force  at  the  time  the  crime  was  committed. 
The  judgment  is  reversed,  and  the  cause  dismissed. 


Ex  PoflT  Facto  Laws,  to  what  they  relate:  HaUroad  C&.  ▼.  IHdhermm,  17 
a  Hon.  173;  66  Am.  Dea  148j  OWm  ▼.  WeiBaenberg  Sehooi  Didrie$^  67  Pa.  St 
433;  98  Am.  Dec  237. 

Ex  Post  Faoto  Law  changing  mlee  of  ondenoe:  State  r,  Joknaon,  19 
Minn.  476;  03  Am.  Dec  241,  and  sole  851;  and  tee  Maguiar  ▼.  Hemry,  84 
Ky.  1;  4  Am.  St.  Bep.  182. 
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IhBD — DnoamiOH.  — Description  of  land  as  part  of  **  soatheast  quarter  ol 
ssotion  6|  township  14|  range  4  east^"  is  void  for  nnoertainty,  beeanse 
there  is  nothing  to  show  whioh  "  part "  is  intended. 

DuDw  —  DxaORiFTioir  of  land  as  "  sonth  part  of  seotion  6,  township  14,  range 
4  east,  225  aeres,^  is  not  Toid  for  nnoertainty.  The  lands  will  be  located 
hy  laying  off  225  acres,  having  the  sonth,  east,  and  west  sides  of  the  seo« 
ticn  for  boundaries,  and  the  remaining  boundary  is  parallel  to  the  south 
line  of  the  section,  and  suffidently  distant  therefrom  to  include  the 
requisite  quantity. 

SraoKAL  MsBimo  or  a  Boabd  of  SupntynoBa  wnx  bb  PBBsimxD  to 

HAYB  BBBH  LbOALLT  OaLUDX 

Ejectment  for  "the  south  part  of  seotion  6,  in  township  14| 
range  4  east,  containing  226  acres,  more  or  less."  Louisa  C. 
Edwards  defended  for  the  southeast  quarter  of  section  6. 
Among  the  deeds  offered  in  evidence  by  the  plaintiff  was  one 
in  which  two  tracts  were  described,  in  the  form  indicated  by 
the  first  and  second  points  in  the  syllabus.  Certain  assess- 
ments were  also  offered  in  evidence,  which  are  not  here  set 
out,  because  they  involve  the  construction  of  a  local  statute. 
It  also  appeared  that  a  meeting  of  the  board  of  supervisors, 
the  proceedings  of  which  plaintiff  offered  in  evidence,  was  not 
held  at  the  time  designated  for  the  regular  meetings  of  the 
board,  but  as  to  whether  it  was  a  special  meeting  regularly 
called  there  was  no  evidence.  Judgment  for  the  defendant 
as  to  the  southeast  quarter  of  section  5.    Plaintiff  appealed. 

Wade  R*  Young j  for  the  appellant. 
Birchett  and  OiUandj  for  the  appellee. 


Arnold,  C.  J.  The  contest  is  over  the  southeast  quarter  of 
eection  S,  township  14,  range  4  east.  In  ODe  of  appellant'e 
muniments  of  title  it  is  described  aa  part  of  the  Bontheost 
quarter  of  section  6,  township  14,  range  4  east.  This  deacrip- 
tion  indicated  no  particular  part  of  the  subdiTision  named, 
and  is  therefore  fatally  defective  and  void:  YandeH  v.  P»gh, 
53  Miss.  295;  Boteent  v.  Andrem,  £2  Id.  596;  Cogbttm  v.  Hunt, 
64  Id.  675;  Dingey  v.  Paxton,  60  Id.  1038.  But  the  land 
claimed  by  appellant  is  also  described  as  south  part  of  section 
6,  township  14,  range  4  east,  225  acres.  This  description  is 
not  Toid  for  uncertainty.  It  is  easy  enough  to  lay  off  225 
acres  of  the  south  part  of  a  given  section.  Such  description 
Is  good  to  convey  225  acres,  to  be  laid  off  in  a  strip  of  equal 
depth  in  the  southern  part  of  the  section,  the  southern  boun- 
dary  of  the  whole  eection  being  the  baae  line  for  the  measure- 
ment: Qoodbar  v.  Dunn,  61  Miss.  618;  Enochs  v.  MilUr,  60  Id. 
19;  MeCready  v.  LanadaU,  58  Id.  S79;  Bowers  v.  Chambert,  53 
Id.  259. 

So  that,  treating  part  of  the  southeast  quarter  of  section  5, 
township  14,  range  4  east,  as  void  for  uncertainty,  still  a  part 
of  the  land  in  controversy,  at  least,  may  be  embraced  in  the 
other  description, — the  south  part  of  section  5,  township  14, 
range  4  east,  225  acres. 

The  list  of  land  sold  to  the  state  is  prima  facie  evideooo 
that  the  assessment  and  sale  of  the  land  for  taxes  was  valid, 
and  there  is  nothing  in  the  record  that  contravenes  this  evi- 
dence. The  land  having  been  assessed  to  the  state  in  1879, 
and  afterwards  omitted,  under  the  act  of  1880,  from  the  list  of 
lands  belonging  to  the  state,  it  was  not  neoessary,  as  far  as 
the  record  shows,  that  it  should  be  reassessed,  in  order  to  sell 
It  for  the  taxes  of  an  unknown  owner  in  1881:  Qrayson  v. 
Richardson,  65  Miss,  225.  The  assessment  of  1879  was  valid, 
except  aa  to  the  name  of  the  owner,  and  it  does  not  appear 
that  more  was  done  towards  omitting  or  striking  the  land  from 
the  tax  roll  as  state  land  than  to  erase  tbe  name  of  the  stat« 
as  owner  from  the  roll,  and  insert  "unknown"  in  lieu  thereof 
as  to  the  ownership. 

It  is  true  that  the  meeting  of  the  board  of  supervisors  in 
October,  1S79,  at  which  they  accepted  aad  approved  the  land 
roll,  was  not  at  a  time  authorized  by  law  for  a  regular  meet- 
ing, but  it  is  not  shown  that  it  was  not  a  special  meeting  such 
as  might  have  been  legally  called  and  held  at  that  time,  and 
meetings  of  boards  of  supervisors  not  affinuativsly  abomi  to 
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haye  been  illegal  are  presomed  to  hare  been  legal:  Carbum  t. 
OfiUmdmi,  62  Misa  126;  Brijfim  ▼.  ChoiMlbf,  60  Id.  662. 
The  judgment  is  leTened,  and  the  oauee  remanded. 

DnoRZPTinir  ov  Lurm  nr  Dod^  Sufficuwor  of:  Orem  ▼.  /^Ntfam  SI 
AJa.  220;  8  An.  9t  Ba^  7U|  ^AmimmI  ▼.  WMlkig,  M  Oom.  890;  1  Am. 
Bt.  Rep.  U%  and  note  128. 

Pbbsumftiqn  a  that  Aon  of  Pvblio  Omens  abb  nr  AoooaiUMoa 
wm  Law,  and  nioli  prwamptioa  out  only  be  repeUed  hy  oleer  eridenoe  of 
Hegality:  Dmhm  r.  Vo§$,  19  La.  Amml  210;  92  Am.  Dee.  626|  and  eaaea  ool* 
footed  in  Bofeetta 

PaOCBKDIMM  09  BOAED  OF  Dl  FaCOO  DnOKHTOM  AS!  PSKUIIBD  Rtt»V^ 

LAR  nnta  irregnlarity  la  ihownt  SiatB  y.  A|/«^  44  Mo.  154;  100  Am.  Doa 
f6S|  (»am  T.  TMttk,  66  Goon.  466;  8  Am.  8k  Ri^  64^  and  note  60-7a 
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OMnasAh  Law — Homcma. — EyiDXNOii  that  Dicteabbp  Habitvallt 
WmiT  AsmD  with  Dmadlt  Wkafqub^  and  that  tfaJa  waa  known  to 
hia  alayec^  ia  admiawble  in  bduJf  ol  the  latter*  on  the  aame  prindpfo 
whioh  Juatifiea  the  admiirimi  of  evidanoe  of  the  tfareeta  or  oharaoter  of 
tbedeoeaaed. 

OBnoNAL  Law  —  Homoroa — OHARAom  of  DioiAaiD  oannot  be  ahown 
by  paiticalar  acta  of  miaoondoot  not  oonneoted  with  the  aoooaed,  aa  that 
ho  had  eaigaipad  in  fraqneat  iigiita  in  which  he  need  deadly  weapona,  and 
tharewith  made  deadly  aaaanlta  on  hia  antagooiati^  and  that  theae  faota 
were  known  to  the  aoonaed. 

PmiiAiiATiowa  — -  Baa  Gista— SrATmaovT  Madi  bt  a  Slatbb  ABOirr  a 
MnniTB  AFiiB  ahooting  the  deoeaaedt  of  hia  raaaon  for  aodobgi  ia  not 
admierihfo  in  hia  favor. 

iNDicncKirr,  oonyictionf  and  eentenoe  for  mnider. 

McQabe  a/nd  And^non^  and  L.  W.  Magry/der^  for  the  appellant. 

21  Jf.  JfiOtff,  aiUirMy^€fn$Taly  for  the  state. 

AiUNfOLD,  C.  J.  There  is  testimony  in  the  record  that  Cox, 
the  deceased,  made  threats  against  the  life  of  appeUant  a  short 
time  before  the  homicide,  and  that  tiiese  threats  had  been 
oommnnicated  to  appellant;  that  the  deceased  was  a  violent^ 
tindictiye,  and  dangerous  man,  and  that  these  characteristicB 
were  known  to  appellant,  and  that  while  appellant  and  de- 
ceased were  discussing  the  settlement  of  a  controyersy  between 
them  pending  in  a  justice's  court,  deceased  declared  several 
times,  in  a  loud  and  angry  manner,  he  would  pay  nothing, 
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and  then  cursed  appellant,  and  said,  ^  I  will  kill  yon  if  you 
keep  on  bothering  me,  or  if  you  say  anything  more  to  me  about 
it,  and  raised  up  and  run  bis  hand  into  bis  pocket  as  if  he  was 
going  to  kill  me  sure  enough,^'  when  appellant  drew  his  pistol 
and  fired. 

In  this  state  of  case  appellant  offered  testimony  to  show 
that  deceased  habitually  went  armed  with  concealed  deadly 
weapons,  and  that  appellant  was  cognizant  of  this  tadf  and 
that  deceased  was  generally  reputed,  in  the  community  in 
which  he  lived,  to  go  so  armed,  and  that  this  was  known  to 
appellant  The  court  refused  to  allow  this  testimony  tejp  to 
the  jury,  and  in  doing  so  it  erred. 

Under  the  circumstances  stated,  it  was  for  the  jury  to  deter- 
mine whether  or  not  appellant  had  reasonable  cause  to  appro* 
bend  danger  to  his  life  or  limb  at  the  time  of  killing;  and  to 
enable  the  jury  to  do  this  fairly  and  intelligently,  by  putting 
themselves  as  far  as  possible  in  the  place  of  the  appellant  at 
the  time  of  the  killing,  and  viewing  the  situation  as  it  appeared 
to  him,  the  testimony  should  have  been  admitted.  The  same 
principle  which  justified  the  admission  of  evidence  as  to  the 
character  and  threats  of  the  deceased  rendered  the  excluded 
testimony  competent:  Payne  v.  CommonioeaUhy  1  Met.  (Ky.) 
370;  State  v.  Smithy  12  Rich.  430;  Moriarty  v.  StaU^  62  Miss. 
654;  StaU  v.  Oraham,  61  Iowa,  608. 

Appellant  also  tendered  witnesses  to  prove  that  the  deceased 
had  been  engaged  in  frequent  fights  in  which  he  used  deadly 
weapons,  and  that  the  witnesses  had  seen  him  in  several  fights 
in  which  he  made  deadly  assaults  on  his  antagonists,  and  that 
appellant  knew  these  facts.  The  court  properly  sustained  ob- 
jections to  this  testimony.  The  character  of  the  deceased  could 
not  be  shown  by  particular  acts  of  misconduct  on  his  part,  in 
no  way  connected  with  the  accused.  That  could  be  proved 
only  by  evidence  of  his  general  reputation:  1  Bishop's  Crimi- 
nal Procedure,  sec.  1117;  2  Id.,  sec.  617;  Moriarty  v.  State^  62 
Miss.  654 

It  was  not  error  for  the  court  to  reftase  to  allow  appellant  to 
prove  the  declaration  made  by  him  after  he  was  arrested,  and 
but  little  more  than  a  minute  after  the  shooting,  as  to  the  rea- 
son why  he  shot  the  deceased.  Such  declaration  was  not  a 
part  of  anything  then  being  done,  but  a  mere  statement  in 
regard  to  a  past  transaction,  and  was  therefore  incompetent: 
Mayes  v.  State,  64  Miss.  829;  60  Am.  Rep.  58. 

As  a  new  trial  must  be  awarded  on  account  of  the  error 
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above  indicated,  it  seems  unnecessaiy  to  considc 
assigned. 
Reversed  and  remanded. 


DBCLARATioira  OR  Aon  of  DnrsKDAHT  ix  bis  Owh  Fa^ 
of  the  re$  gukB^  or  of  a  oonfesdon,  are  not  admissible  for  the 
r.  StaUt  24  Tex.  App.  360;  6  Am.  St.  Rep.  888,  and  cases  c 
893-894;  SUOe  ▼.  Hick*,  92  Mo.  431. 

HoMiciDi. — Admissibxlitt  nr  Evidence  of  Thkra-i-^ 
made  by  deceased:  Campbell  v.  PeopU^  16  HI.  17;  Gl  Am.  E 
See  WMer  v.  dmmwmeaUh,  119  P^  St.  223;  4  Am.  St.  Rep 

EviDENOi  OF  Bad  Csabaotib  of  Dsoxased  tor  Turbui 
lence  is  not  admissible  in  ftivor  of  defendant  in  case  of  hemic 
oonduot  of  deceased  at  tlie  time  of  killing  was  such  ae  to  ere 
of  the  acooaed  a  reaaoDaUe  apprehension  of  great  bodily  1 
Btaie,  84  Ala.  1|  6  Ask  St.  Rep.  324,  and  note  328. 
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Pboplb  v.  O'Bbibn. 

|mNswT0BK,L1 

OnffOBATioira.  —  Thm  Pboplb  of  tbb  Statb  hatb  Ko  Authobitt*  vtob 
TBB  DnaoLunoN  of  a  Cobpobation  and  the  appointment  of  a  receiTer, 
to  maintain  a  rapplementary  action  against  the  receiver,  the  corpora- 
tion, and  others,  for  the  pnrpoee  of  obtaining  a  declaration  of  the  rights 
and  liabilities  of  the  seyeral  parties,  determining  what  were  the  assets 
of  the  company,  and  the  extent  of  the  interests  of  the  seyeral  parties 
therein,  and  restraining  the  mortgagees,  cootracton,  and  others  horn 
taking  legal  proceedings  to  enforoe  their  righte  in  and  lions  vpon  the 
property  of  the  corporation.    Per  Roger,  0.  J. 

CoNsnruTioMAL  Law — Oobpobations. — Thb  Powkb  to  Kipbal  Aon  of 
Inoobpobatiom,  thongh  resared  in  such  acts,  mnst  be  exercised  in  snb- 
Jection  to  the  provisions  of  the  federal  constitatlon. 

CoBPOBAnoH  MAT  AoQUiBB  TBB  Fbb  IN  Pbopbbtt,  thoQgh  created  for  a 
limited  period  only. 

Air  Ihtbbbst  in  thb  Stbbbts  of  thb  Cirr  of  Kbw  Tobx  mat  bb  Gbantbd 
IN  Pbbpbtuitt,  and  irrevocably,  by  the  city  anthorities. 

ObANT  of  FBAN0HI8B  TO  OONBTBUOT  AND  MAINTAIN  A  StBBBT-BAILWAT 
WILL  BB  GOKSTBUBD  AB  AN  IbBBVOOABLB  GrANT  IN  PBBPBTUXTT,  thoOj^ 

the  corporation  to  which  it  is  cranted  was  created  for  a  limited  period 
only. 

Fbanohisb  to  CoNnRUor  and  BCaintain  a  Stbbbt-bailwat  is  not  a  mere 
license  or  privilege  enjoyable  only  daring  tiie  life  of  the  grantee,  and  rev- 
ocable at  the  will  of  the  state.  It  has  been  onifcimly  regarded  as  in* 
destmctible  by  legislative  anthorityf  and  as  ccnstitBting  propstty  in  the 
highest  sense  of  the  term. 

OoBPOBATiONa.  —  Rbpbal  of  a  Law  AuTHOBiONa  OoBgOBATiowi  doss  DOl 
destroy  organiation  f  onned  under  it. 

DuSOLUnON  OF  A  OOBPOBAHDN    DOBB   NOT  TaHB    AwAT  OB  DBBIBOT   fIB 

Pbopbbtt  ob  Annul  xib  Oontbaoib.  Such  dissohitlon  has  no  othsr 
operation  upon  its  contracts  or  property  rights  than  the  death  of  a  aala- 
ral  person  has  on 
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BlUBTATIOH  OF  KlOBT  TO  RbFBAL   THX   CHABXSt  OV  A  I 

able*  a  legiBlatore  to  effect  a  deBtroetion  of  the  corpc  i 

aUe  it  from  continuing  itt  corporate  bnainess;  but  i 

|imfiiifciy  moBpand  by  the  oorporafeioa  during  itt  lawfn 
of  oontnot  or  choaet  inaction aoacqaired,  and  which  d  i 

enl  nature  depend  upon  the  powers  conferred  by  tl  i 

deatroyed  by  saoh  repeal. 

WmMXcaoE  to  Oohrbttot  ahd  liAmTAnr  a  Strssivsa        i 
TBI  DmoiATunr  of  tiio  corporation  grantM^  reeoltnig  i 
iti  charter  enaoted  panoant  to  a  sight  of  repeil  rcMn 
tore. 

Ufmi  m  Rmua.  09  ax  Am  of  Ihcouobatidv,  all  fl 
righti  of  the  corpcnrtJcn  boooow  vected  in  the  direetoni 
in  sQoh  persons  as  by  law  have  the  management  of  thi        1 
corporation,  in  trust  for  the  stocUioIders  and  creditoi 
pealing  law  pnnridss  for  the  appointment  of  other  per8<       I 
eers  of  the  corporation  as  trustees. 

OoummiovAL  Law.  — Statdti  Anwaaraa  to  Taxm  n 
WAT  BuswAxm  Company,  m  Stookholdebs  and  creditc 
and  property,  and  bestow  them  upon  the  municipality  0       1 
to  direct  a  nle  of  sndi  frannhise,  and  the  payment  of  th* 
to  sndi  d^,  is  uweonstitiitional,  and  therefore  Toid. 

fcATun  mun  not  bk  Qirma  Rrboaoiiyu  EmoT  unless 
pressly  requires  it. 

OHABAom  or  A  8rATirni  u  hot  DansiiiNKD  bt  ira  Tn 
provisions,  unless  its  language  is  ambignoos,  in  which  ev< 
the  occasion  of  its  enactment  may  be  considered  to  assi 
derstanding  of  its  terms. 

STATim  Pbotiddio  Pbocbbdivcm  to  bi  Taxxm  ok  thb  Dc     I 

COBFORATION  BT  ACT  OF  THB  TiBOTBLATUBB  MmrT  BB  Gh 

rxvz  Ofbbatiqb,  and  cannot  be  applied  to  a  corporatio     1 
prior  to  the  enactment  of  the  statute. 

Ck>NBTITUTIONAL  LaW.  — WhXN,  BT  ReASOIT  Of  THB  DlSSOLTn 

FOBAnoN ,  m  Pfionumr  has  Vested  in  rra  DiBEcroBs,  i  I 

stockholders  and  creditors,  the  legislature  has  no  power  tc  1 

prorida  for  the  appointment  of  a  receiTer  and  the  transf ei  1 

rate  assets  to  him;  such  appointment  to  be  made  by  a  com  : 

to  which  such  directors  are  not  parties,  and  in  which  th«  : 
other  judicial  discretion  or  authority  than  to  designate  sac 

Btatdti  Forbidding  a  Stbest-bailwat  Compant  from  leaai  i 

or  franchises  to  any  person  or  company  operating  a  road  pa  1 

does  not  inhibit  traffic  contracts  with  psrsllel  roads  for  tl  1 
of  their  respectiye  routes  beyond  the  line  of  parallelism. 

Action  by  the  attorney-general  in  the  name  of  I 
against  John  O'Brien,  receiver  of  the  Broadway  Sui  I 
road  Company,  the  mayor  of  the  city  of  New  York,  1 
way  and  Seventh  Avenue  Railroad  Company,  the  Tw 
Street  Railway  Company,  Francis  A.  Palmer  and  W 
Hayes,  trustees  under  certain  mortgages.  The  pros 
trustees  of  the  Broadway  Surface  Railroad  Compa 


tim«  of  iti  dluolatioo,  wera  also  portlM  defenduit,  as  wen 
sereral  other  pcrEOOB. 

Charlea  H.  Tabor,  attemeygeneralj  and  PBMmi  A.  I^iU,  tat 
the  people. 

DmU  (yOrien,  tot  th«  receiver, 

Jamn  C.  Carter  ofud  Elihu  £oot,  for  the  Broadwaf  utd 
Berenth  Avenoe  Bailzoad  Compuij. 

AUmt  Btiekney  and  NOtim  8.  Spenetr,  lot  Jaoob  Bbaip  and 
tiie  Twenty-third  Street  RaUway  Company. 

Edvmrd  W.  Paige,  for  the  mortgage  busteei. 

Thoma»  AUiaonj  far  the  mayor  of  New  York. 

WUUam  C.  OvtUwr,  for  James  A.  Richmond  and  otbers. 

Rdqbb,  C.  J.  It  will  not  be  anprofltable,  at  the  ootset,  to 
recall  some  of  the  prominent  incidents  attending  the  origin 
and  operatioa  of  the  Broadway  Sarface  Railroad  Company, 
for  the  purpose  of  obtaining  a  clearer  view  of  the  sitnation  of 
the  parties,  and  their  relation  to  the  snbjeot  of  the  action. 

On  May  13,  1884,  that  company  filed  articles  of  association, 
and  became  incorporated  as  a  street-railroad  company  under 
the  provisions  of  chapter  252  of  the  Laws  of  1884,  a  general 
act  passed  to  authorize  the  formation  of  each  corporations, 
pursuant  lo  the  mode  introduced  by  the  amendment  to  the 
constitution  of  1874.  By  such  incorporation  the  company 
became  an  artificial  being,  endowed  with  capacity  to  aoqnire 
and  hold  such  rights  and  property,  both  real  and  personal,  as 
were  neceasary  to  enable  it  to  transact  the  huainesB  for  which  it 
was  created,  and  allowed  to  mortgage  its  franchises  as  secnrity 
for  loans  made  to  it,  but  having  no  present  aothority  to  ccm- 
Btnict  or  operate  a  railroad  upon  the  streets  of  any  mnnioi- 
pality.  This  right,  nnder  the  constitution,  could  be  acquired 
only  &om  the  city  authorities,  and  they  could  grant  or  refuse 
it  at  their  pleasure.  The  constitution  not  only  made  the  con- 
Bent  of  the  municipal  authorities  indispensable  to  the  creation 
of  such  a  right,  but,  by  implication,  conferred  anthority  upon 
them  to  grant  the  consent,  upon  snch  terms  and  conditions  as 
they  chose  to  impose,  and  upon  the  corporation  the  right  to 
acquire  it  by  purchase. 

The  &amers  of  the  coostitutioa,  evidently  treaUng  the  privi- 
lege as  a  valuable  one,  which  should  be  dispoeed  of  for  the 
benefit  <tf  the  municipality,  to  thoee  who  woi^d  pay  the  high- 
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est  price  for  it,  gave  the  municipal  authoritiei 
riglit  to  grant  the  privilege,  which  had  theretc 
cised  by  the  legislature  alone,  and  authorized 
by  contract  from  such  municipality:  In  re  CabU 
82;  Mayor  etc.  v.  T.  &  L.  R.  R.  Co.,  49  Id.  657.    1 
legislation  of  the  state  confirms  this  view,  for  i 
provided  that  such  right  might  be  sold  at  ai 
chapters  65  and  642  of  the  Laws  of  1886  make 
upon  the  .municipalities  to  dispose  of  such  ri 
auction  to  the  highest  bidder. 

Previous  to  December  5, 1884,  this  company  i 
municipality  of  New  York  for  authority  to  lay  t 
cars  over  Broadway  from  the  Battery  to  Fifteen 
on  that  day,  by  resolution  of  the  common  coun8< 
of  the  city  was  given  upon  the  terms  and  conditit 
in  the  resolution  granting  it,  among  which  wa 
payment  of  a  considerable  sum  of  money  to  the      i 
It  is  conceded  that  the  Broadway  SurfSskce  comp 
cepted  the  grant,  and  fully  complied  with  and  j     I 
of  the  terms  and  conditions  provided  therein,  to 
acquire,  construct,  and  operate  its  road.    We  ki    i 
from  contemporary  history,  but  from  cases  which     i 
reached  this  court,  that  serious  questions  have     i 
reference  to  the  propriety  of  the  means  by  which    : 
tors  of  the  company  obtained  this  consent  from  tl 
authorities,  but  they  are  not  involved  in  this  caf 
no  bearing  upon  the  questions  presented  for  discu   i 
record.    They  were  neitiier  alleged  in  the  complaii 
by  proof,  or  presented  in  the  arguments  of  counsel 
pany  subsequently  obtained  the  favorable  report  o 
sion  duly  appointed  by  the  supreme  court  in  lieu  of 
of  abutting  property  owners,  and  the  order  of  the 
firming  the  action  of  the  commissioners. 

After  its  incorporation  the  Broadway  Surface  con  : 
gaged  its  property  and  franchises  as  security  force  i 
loans,  and  authorized  its  bonds  to  be  put  upon  the  i 
sale  to  the  public  generally,  and  they  were  largely 
by  investors,  without  notice  of  any  defect  in  thei ' 
execution.  It  also  made  contracts  with  other  stn  i 
companies  owning,  respectively,  lines  of  road  conn(* 
the  contemplated  line  of  the  Broadway  Surface  com 
diverging  therefrom  to  distant  parts  of  the  city,  fox 
their  several  tracks  by  each  other,  for  which  it  recei\ 


present  peonmaiy  ooosidennon  mim  esca  u  said  oompanict, 
besides  the  exchange  of  mntnal  benefits  and  accommodations. 

It  is  not  disputed  bat  that  upon  the  entry  of  the  order  of 
confinnation  the  Broadway  Surface  Railroad  Company  be> 
came  vested  with  the  right  of  cooBtmcting  a  railroad  on 
Broadway,  and  numing  cars  thereon,  to  as  full  an  extent  as  it 
had  power  to  acquire,  or  the  state  and  city  authorities  had 
authority  to  grant. 

In  the  spring  of  1885  the  cmnpany  caused  its  track  to  be 
consbucted  orer  the  route  authorized,  and  from  that  time  to 
ibe  fourth  day  of  May,  1886,  whan  it  waa  diasolved  by  an  act 
of  the  legislature,  in  connection  with  other  railroad  companies, 
ran  its  cars  over  such  road  and  the  connecting  lines. 

On  May  14,  1886,  in  an  action  between  the  people,  as  plain* 
tiff,  and  James  A.  Richmond,  the  former  president  ot  the 
Broadway  Qartaee  Rulroad  Company,  as  sole  defuidant,  npcm 
the  application  of  the  attorney-general,  one  John  O'Brien  waa 
appointed  receiver  of  the  ^ptopetty  fcffmerly  bdongiog  to  the 
Broadway  Surface  company,  I^  a  justice  of  the  supreme  coort 
of  tlie  third  judicial  district,  in  an  ex  parte  order  based  upon 
the  sammonB  and  complaint  in  thai  action,  in  pursuance  of 
and  under  the  anthority  alone  of  the  proTisionfl  ti  chapter  810 
of  the  Laws  of  1886. 

The  present  action  was  a  sui^emeatary  action  brought  Joly 
8,  1886,  by  the  attomey-generai  in  the  name  of  the  people  of 
the  Btate  against  the  city  of  New  York,  the  receiver  of  the 
Broadway  Surface  Railroad  Company,  and  numeroos  other 
corporations  and  persons,  alleged  to  have  had  dealings  with 
Buch  company,  either  as  etockholders,  mor^ageee,  creditors,  or 
contractors,  for  the  purp(»o  of  obtaining  a  judgment  declara- 
tory of  the  rights  and  liabilities  of  the  several  parties,  as  af- 
fected by  the  disBolotion  of  the  corporation,  determining  the 
fact  as  to  what  were  assets  of  the  company,  and  the  extent  of 
the  interests  of  the  several  parties  therein,  and  restraining  the 
mortgagees,  contractors,  and  others  from  taking  legal  proceed- 
iagB  to  enforce  their  rights  in  and  liens  upon  the  property  ot 
the  corporation. 

It  is  not  claimed  that  the  state  has  any  legal  interest  in  the 
determination  of  these  questions,  or  that  the  receiver  has  not 
ample  power  at  law  to  obtain  poeeession  of  such  assets  as  he 
may  be  entitled  to,  or  to  protect  the  property  of  the  corpora-  ' 
tioD  from  unlawful  claims.  It  is  claimed  that  the  action  is 
maintainable  under  the  provisious  of  section  1  of  chapter  310 
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of  the  Laws  of  1886,  by  virtue  of  the  provifiia 
duty  of  the  attomey^general,  upon  the  dissolo 
ration  by  legislative  action,  ^^immediately  thi 
a  suit  to  wind  up  and  finally  settle  and  adjui 
such  annulled  and  dissolved  corporation.'' 

The  complaint  shows  that  previous  to  the  t 
of  this  action  the  attorney-general  had  broi 
accordance  with  the  statute,  to  wind  up  the  afi 
poration;  that  a  receiver  had  been  appointed  tb 
such  action  was  still  pending  undetermined.   Ii 
to  allege  that  in  consequence  of  various  enum 
ties  in  obtaining  possession  of  the  property  b^ 
this  actioQ  was  brought  ''  in  aid  of  the  former 
vent  a  multiplicity  of  suits,  and  to  carry  out  th 
chapter  810  of  the  Laws  of  1886." 

It  is  not  easy  to  see  on  what  theory  such  an 
maintained,    llie  state  has  no  interest  entitling ; 
to  prevent  a  multiplicity  of  actions  between 
Neither  does  the  action  seem  necessary  or  prope 
former  action. 

The  mode  by  which  the  providons  of  chapter 
earned  out  are  specially  provided  by  that  act  1 
the  instrumentality  of  a  receiver,  and  it  is  not 
the  reoriver  lacked  power  to  litigate  and  setti 
questions  presented  by  this  complaint  The  re< 
perhaps,  have  brought  an  action  similar  in  char 
and  would  have  had  a  legal  interest,  if  any,  in  it 
be  aflbctod  by  it;  but  the  state  has  no  such  inte: 
no  greater  authority  to  intervene  in  the  litigatii 
versies  between  individuals  and  ccrporations  th 
hidifferent  party:  iVopIe  v.  Booihy  82  N.  Y.  8 
IngenoU,  68  Id.  18;  17  Am.  Rep.  178;  Matter 
voted  R.  Rj  70  N.  Y.  389;  People  v.  £.,  F.,  &  C, 
89  Id.  98;  PeopU  v.  A.  d:  S.  R.  R  Co.,  57  Id.  161 

It  is  claimed  that  this  court  held  in  Peojle  v. 
N.  Y.  667,  that  the  action  was  maintainable.  "W 
claim  is  unfounded.  The  question  was  not  in^ 
motion  there  considered.  That  was  a  motion  \ 
place  of  trial  of  the  action.  Whether  the  comp 
good  cause  of  action  or  not,  could  not  have  I 
considered  or  decided  on  such  a  motion. 

This  action  is  certainly  unusual,  and  is  Im 
unprecedented  in  its  scope  and  design;  and  if  1 
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au,  presenta  a  strong  ana  aniaToraoie  conirast  to  tmi  moae  is 
which  legal  oontroverBies  are  uaaally  brought  to  the  attention 
(tf  jodioial  tribunala.  Borne  members  of  the  coart,  however, 
are  of  the  opinion  that  the  right  of  the  people  to  maintain  the 
action  depends  wholly  npon  the  qaestion  of  the  oonslitation- 
ality  of  chapter  310  referred  to,  and  requiring  the  consideralion 
of  that  question. 

Considering,  therefore,  the  magnitade  of  the  intereste 
affected,  and  the  importance  to  the  public  generally  of  a 
speedy  determination  of  the  qaestions,  involving  the  right  of 
operating  a  street-railroad  on  Broadway,  notwithstanding  the 
disBolation  of  the  corporation  to  which  that  right  was  originally 
granted,  we  refrain  &om  disposing  of  the  case  upon  the  ground 
referred  to,  and  proceed  to  an  examination  of  the  questions 
upon  which  such  right  depends. 

Their  determination  involves  an  inquiry  into  the  rights 
secured  by  the  mortgagees  and  bond-holders  tbrou^  the 
mortgages  upon  the  property  and  franchises  of  the  railroad 
company;  the  validity  of  the  traffic  contracts  made  by  it  with 
other  street-railroad  corporations,  and  the  effect  which  the 
legisUtioQ  of  1886,  comprised  in  chapters  268,  271,  and  310, 
had  upon  such  questions.  In  other  words,  we  think  the  mato- 
rial  question  for  disoussioo  here  is,  whether  the  franchise  to 
maintain  tracks  and  run  cars  on  Broadway  survived  the  disso- 
lution of  the  oorpOFBtion,  and  if  bo,  apon  whom  the  right  i^ 
adminiatering  its  affairs  devolved. 

Upon  the  trial  of  the  action,  a  judgment  was  rendered  In 
favor  of  the  defendants,  except  the  receiver,  to  the  effect  that 
the  mortgages  were  valid  liens  upon  the  property  and  fran- 
chises of  the  company,  and  survived  the  dissolution  of  the 
corporation;  that  the  traffic  contracts  were  mode  by  authority 
of  law,  and  cotild  be  enforced  notwithstanding  the  dissolution 
of  the  corporation;  and  that  chapter  271,  and  parts  of  chaphii 
310,  of  tlie  Laws  of  1886,  were  unconetitutional,  as  violative 
of  the  restrictions  of  the  fundamental  law  in  relation  to  legis- 
latioQ  impairing  the  obligation  of  contracts,  and  constituting 
a  taking  of  "property  without  due  process  of  law." 

The  court  also  held  that  Uiis  action  was  maintainable  in  the 
name  of  the  pet^le;  that  a  receiver  of  the  property  of  the  dis- 
solved corporation  iiad  been  Uiwfnlly  appointed;  that  he  was 
entitled  to  take  poaseesion  of  its  property,  and  wind  up  Its 
afEftirs,  and  that  the  plaintiffs  were  entitled  to  a  perpetual  In- 
junotitm  restraining  all  of  the  defendants,  except  the  leoeivw, 
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from  proceeding  with  actions  already  begun,  o 
ing  other  proceedings  or  actions  to  enforce,  ma 
any  of  the  claims,  demands,  or  rights  of  acti 
any  manner  the  affairs,  property,  rights,  and  p 
Broadway  Surface  Railroad  Company  which  1 
and  detcraiined  in  this  action.    Not  only  tb 
each  of  the  defendants  except  the  Broadwa} 
Avenue  Railroad  Company,  appealed  from  tb: 
the  general  term.    That  court  affirmed  the  ju 
trial  court. 

The  plaintiff  and  all  of  the  defendants,  es 
railroad  corporations,  appeal  from  the  judgment 
to  this  court,  and  thus  bring  before  us  every  • 
involved  in  the  judgment. 

A  review  of  the  judgpnent  brings  up  for 
propositions  very  grave  in  character,  not  only  o 
the  extent  of  the  private  interests  affected,  but  i 
determination  will  affect  great  public  questions 
the  limitations  imposed  by  the  constitution  upoi 
tive  power,  over  the  property  of  corporations  lawfi 

The  statutes  upon  which  the  action  is  predict 
edly  assume  the  right  and  power  of  the  legislat 
from  the  company  its  franchises,  to  transfer  th 
persons,  and  bestow  their  value  upon  the  donees 
The  statutes  contemplate  the  absolute  destruction 
erty  of  the  corporation,  and  the  loss  of  its  value 
tors  who  have  made  loans  in  good  faith  upon  tb 
such  property,  and  this  action  is  avowedly  pi 
accomplish  the  purposes  of  the  legislation.  It 
urgently  contended  by  the  attorney-general  that 
franchises  of  the  corporation  survived  its  dissoluti 
the  mortgages  previously  given  thereon,  as  well 
tracts  made  with  connecting  street-railroads  for 
use  of  their  respective  roads,  fell  with  the  repea 
not  be  enforced. 

H  it  could  be  supposed  for  a  moment  that  thi 
reasonably  supported  by  authority,  or  maintains 
or  reason,  it  would  give  grave  cause  for  alarm  tc 
of  corporate  securities. 

The  contention  that  securities  representing  a  1 
the  world's  wealth  are  beyond  the  reach  of  th 
which  the  constitution  gives  to  property,  and  ai 
the  arbitrary  will  of  successive  legislatureSi  to 


aoeiroy  at  tbeir  pleaaore  or  diBcreboD,  Is  a  propoeitton  bo  r»> 
pagnant  to  reason  and  jastice,  as  well  as  the  traditjons  of  the 
Aoglo-Bazon  race  in  respect  to  the  Beoority  of  rights  of  prop- 
erty, that  there  is  little  reasoa  to  suppose  that  it  will  ever 
receive  the  sanction  of  the  judiciary,  and  we  desire  in  unquali- 
fied terms  to  express  onr  disapprobation  of  such  a  doctrine. 
Whatever  might  have  been  the  intention  of  the  legislatnre  or 
even  of  the  framers  of  our  constitution  in  respect  to  the  effect 
of  the  power  of  repeal  reserved  in  acts  of  incorporation,  upcHi 
the  property  rights  of  a  corporation,  such  power  must  still  be 
exercised  in  subjection  to  the  provimons  of  the  federal  consti- 
tutioa. 

Considering  the  power  which  the  state  has  to  temdnate  the 
life  of  corporations  organized  under  its  laws,  and  the  authority 
which  its  attorney-general  has  by  suit  to  forfeit  its  franchises 
for  misuse  or  abuse,  and  to  regulate  and  restrain  corporations 
in  the  exercise  of  their  corporate  powers,  there  is  little  danger 
to  be  apprehended  in  the  future  from  the  overgrowth  of  power, 
or  the  monopolistic  tendencies  of  such  o^anizations,  but  what- 
ever that  danger  may  be,  it  is  trivial  in  comparison  with  the 
widespread  loss  and  destruction  which  would  follow  a  judi* 
cial  determination  that  the  property  invested  in  corporate 
securities  was  beyond  the  pale  of  the  protection  aSbrded  by 
the  fandamentel  law. 

It  is  not  perhaps  strange  in  the  great  variety  of  casefl  beai> 
ing  upon  the  subject,  and  the  manifold  aspects  in  which  ques- 
tions relating  to  corporate  righte  and  property  have  been 
presented  to  the  courts,  that  dtela,  couched  in  general  lan- 
guage, may  be  found  giving  color  to  the  plaintiff's  claim;  bat 
we  think  that  there  are  no  reported  cases  in  which  the  judg- 
ment of  the  court  has  ever  taken  the  franchises  or  property  of 
a  craporation  &om  ite  stockholders  and  creditors  tiiroogh  the 
exercise  of  the  reserved  power  of  amendment  and  repeal,  or 
transferred  it  to  other  persons  or  corporations,  without  provis- 
ion made  for  compensation. 

Among  other  claims  made  by  the  stete,  It  is  contended  that 
the  stated  term  of  one  thousand  years  prescribed  in  its  char- 
tor  for  the  duration  of  the  company  constitutes  a  limitation 
apon  the  estate  granted,  and  that  therefore  the  corporation 
took  a  qualified  estate  only  in  ite  franchises,  and  that  the 
righte  reserved  by  the  Revised  Stetutes  (Laws  of  1884  and  1850) 
and  the  constitution  to  alter,  amend,  and  repeal  the  charters 
or  laws  under  which  corporations  might  be  organized,  also 
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constituted  a  limitation  upon  the  estate  grant* 
exercise  of  the  right  of  repeal  by  the  state  a< 
destruction  of  the  corporation  and  the  ant 
franchises  acquired  under  its  charter. 

It  will  be  convenient,  in  the  first  instance, 
nature  of  the  right  acquired  by  the  corpori 
grant  of  the  common  council  with  respect  to  it 
tion.    This  is  to  be  determined  by  a  consider! 
guage  of  the  grant  and  the  extent  of  the  ini 
grantor  had  authority  to  convey.   '  We  thin 
has  been  decided  by  cases  in  this  court,  whi 
upon  us  as  authority  in  favor  of  the  perpetuity 
That  a  corporation,  although  created  for  a  limit 
acquire  title  in  fee  to  lands  or  property  necesi 
was  decided  in  NicoU  v.  New  York  and  ErU 
K.  Y.  121,  where  it  was  held  that  a  railroad  • 
though  created  for  a  limited  period  only,  migl 
title,  and  that  where  no  limitation  or  restriction 
conveyed  was  contained  in  the  grant,  the  gran 
the  estate  possessed  by  the  grantor. 

The  title  to  streets  in  New  York  is  vested 
trust  for  the  people  of  the  state,  but  under  tl 
and  statutes  it  had  authority  to  convey  such  titl 
sary  for  the  purpose  to  corporations  desiring 
same  for  use  as  a  street-railroad.  The  city  ha 
limit  the  estate  granted,  either  as  to  the  exter 
the  time  of  its  enjoyment,  and  also  had  powe 
interest  in  its  streets  for  a  public  use  in  per 
should  be  irrevocable:  Vales  v.  Van  de  Bogertj 
In  re  Cable  Co.y  109  Id.  82. 

Grants  similar  in  all  material  respects  to  the  < 
have  heretofore  been  before  the  courts  of  this 
Btruotion,  and  it  has  been  quite  uniformly  held 
the  grantee  with  an  interest  in  the  street  in  per 
purposes  of  a  street-railroad:  People  v.  8turteva/n 
69  Am.  Dec.  586;  Davie  v.  Mayor  etc.  of  New  \ 
606;  67  Am.  Dec.  186;  MUhau  v.  Sharpj  27  : 
Am.  Deo.  814;  Mayor  etc.  v.  Second  Ave.  B.  B, 
261;  Sixth  Ave.  B.  B.  Co.  v.  Kerry  72  Id.  830. 

Other  cases  are  also  reported  in  the  books,  bi 
imneoessary  to  accumulate  authorities  on  this  p 

In  MUhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  I> 
Belden  said,  with  reference  to  a  grant  from  the  < 


dl  of  New  York  In  no  material  respect  diSering  from  this: 
"  It  smoimted  to  an  immediate  K^atit  of  an  interest,  and,  it 
would  eeem,  of  a  freehold  in  the  soil  of  tho  street  to  the  de- 
fendants. The  rails,  when  laid,  would  become  a  part  of  the 
real  estate,  and  the  exclusive  right  to  maintain  them  perpetu- 
ally is  vested  in  the  defendants,  their  successors  and  assigns. 
I  eay  perpetQally,  because  there  is  no  limitation  in  point  of 
timo  to  the  continuanoe  of  the  franchise,  and  no  direct  power 

is  reserved  to  the  corporation  to  terminate  it The  title 

to  the  rails,  when  permanently  attached  to  the  land,  and  SDch 
right  in  the  land  as  may  be  requisite  for  their  perpetual 
maintenance,  are  therefore  granted  to  the  defendants  by  the 
resolotion." 

Judge  Gomstock,  in  Davia  v.  Mayor  of  Nem  Tori,  14  N.  Y. 
606,  67  Am.  Deo.  186,  said:  "As  the  consideration  for  con- 
structing the  road,  the  ordinance  clearly  contemplates  thai  it 
is  to  become  the  private  property  of  the  associates.  They 
alone  will  be  entitled  to  place  their  cars  upon  it,  and  within 
a  maximum  limit  they  can  charge  what  they  please  for  the 
carriage  of  paaseogers.  These  rights  are,  in  effect,  granted  in 
perpetuity." 

In  the  case  of  Mayor  etc,  v.  Second  Avenue  R.  R.  Co.,  32 
N.  Y.  272,  it  was  said:  "Assuming  that  the  common  council 
had  power  to  make  the  grant,  then  ita  acceptance  by  Pearaall 
and  his  associates,  signified  by  the  execution  of  the  agreelnent 
with  the  conditions  annexed  thereto,  and  the  duties  and  obli- 
gations resulting  there&om,  invested  the  latter  with  the  r^t 
of  property  in  the  franchise  which  the  common  council  could 
not  take  away  or  impair  by  any  subsequent  act  of  its  own." 

The  resolution  of  the  common  council  in  this  case  expressly 
provided  for  trafBo  contracts  by  which  the  Broadway  and 
Seventh  Avenue  Baiboad  Company  should  ohtun  a  right  to 
run  cars  over  the  tracks  of  the  Broadway  Surface  railroad, 
and  no  oonditiona  upon  the  right  granted  to  the  Broadway 
Surface  Railroad  Company,  in  respect  to  the  duration  of  such 
contract  rights  or  otherwise,  were  imposed  by  the  terms  of  the 
grant.  It  was  clearly  contemplated  by  its  [oovisions  that  the 
rights  granted  should  be  exercised  in  perpetuity,  if  public 
oonvenience  required  it,  by  that  corporation,  or  those  who 
might  lawfully  succeed  to  its  rights. 

When  we  ccsisider  the  mode  required  by  the  statutes  and 
the  oonstitotion  to  be  pursued  in  disposing  of  this  franchise, 
the  inference  as  to  its  perpetoity  seems  to  be  InesiBtible,  Cor  it 
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cannot  be  Buppoied  that  either  the  legialati 
of  the  oonatitation  intended  to  offer  for  pul 
the  title  to  which  was  defeaedble,  at  the  opti 
or  that  such  property  could  be  made  the  sul 
sales  to  different  vendees  as  often  as  popnl 
require  it  to  be  done. 

Neither  can  it  be  sapposed  that  they  cont 
sumption  of  property  which  they  had  ezpi 
their  grantee  to  mortgage,  and  otherwise  disp 
struction  of  Ihterests  created  therein  by  their 

We  are  therefore  of  the  opinion  that  the  E 
Bailroad  Company  took  an  estate  in  perpetu; 
through  its  grant  from  the  city,  under  the  aut) 
stitution  and  the  act  of  the  legislature.  It  is 
by  authority  in  this  state  that  such  a  right  i 
erty  within  the  usual  and  common  significatii 
Bixth  Avenue  R.  R.  Co,  t.  Kerr,  72  N.  Y.  830; 
vant,  9  Id.  263;  69  Am.  Dec.  536. 

When  we  consider  the  generality  with  wh 
have  been  made  in  securities  based  upon  corp 
throughout  the  whole  country,  the  numerous  1 
the  several  states  providing  for  their  security  ; 
and  the  extent  of  litigation  conducted  in  the 
state  and  federal,  in  which  *they  have  been  \ 
fiurced,  there  is  no  question  but  that,  in  the  vieii 
courts,  and  the  public  at  large,  certain  corpc 
have  been  uniformly  regarded  as  indescructibl 
authority,  and  as  constituting  prcqperty  in  the  1 
the  term. 

It  is,  however,  earnestly  contended  for  the  st 
franchise  is  a  mere  license  or  privilege  enjoyc 
life  of  the  grantee  only,  and  revocable  at  the  ¥ 
We  believe  this  proposition  to  be  not  only  re] 
tice  and  reason,  but  contrary  to  the  uniform 
thority  in  this  country.  The  laws  of  this  st 
such  interests  taxable,  inheritable,  alienable, 
and  sale  under  execution,  to  condemnation  un< 
of  the  right  of  eminent  domain,  and  invested 
attributes  of  property  generally. 

We  will  refer  to  a  few  only  of  the  statutes 
from  which  the  implication  arises,  not  only  tb 
tended  to  invest  these  franchises  with  the  chi 
etty,  but  also  to  enaUe  their  mortgagees,  p 


ass^B  to  eQJ<^  their  use  uoder  an  iodefeMible  Utie.  Thoa 
railroad  ocvporations  ha.Te  been  authorized  to  contract  vith 
other  corporations  for  a  qualified  tranefer  of  such  franchieea 
fur  terms  unlimited  except  by  the  agreement  of  the  partiee: 
Laws  of  1839,  c.  218;  Laws  of  1872,  seo.  2,  c.  1843;  Lawn  of 
1884,  sec.  16,  c.  252;  to  pledge  them  by  way  of  mortgage  as 
lecurity  for  loans:  Laws  of  1860,  Bubd.  10,  sec.  28;  to  con- 
BoUdato  with  other  companies  owning  connecting  and  con- 
UuQouB  lines  of  railroad,  and  continue  the  use  of  such 
franchises  under  the  name  of  their  succesBorsrnjawB  of  1876, 
c.  108;  Shidda  t.  Ohio,  96  V.  B.  819.  Uortgagees  and  others 
have  been  autborised  to  purchase  such  franchises  upon  mort- 
gage sale  and  otherwise,  and  afforded  the  right  to  organize  so 
as  to  enjoy  their  use  thereafter:  Laws  cf  1867,  sec.  1,  c.  444; 
Laws  of  1S7S,  o.  469,  710;  Laws  of  1880,  o.  113;  Laws  of  1S74, 
0.  430.  Purchasers  upon  a  mortgage  or  execution  sale  have 
been  aathorized  to  form  aasociations  for  the  purpose  of  cwt- 
tinuing  the  operation  of  such  railroad  with  all  its  powers, 
privileges,  and  franchises:  Laws  of  1873,  sec.  1,  o.  4^,  710; 
Laws  of  1854,  sec.  1,  o.  282.  The  sale  of  such  franchises  baa 
been  authorized  by  the  municipality  where  located  to  parties 
proposing  to  build  street-railroads:  Constitotional  Amendment 
of  1875;  Laws  of  1884,  sec.  7,  o.  252;  Lsws  of  1886,  c.  62,  66. 
And  by  section  16  of  the  act  under  which  this  corporation  was 
oi^nized,  such  companies  were  expressly  permitted  to  lease 
or  transfer  their  rights  and  firanchises  to  other  street-railroad 
corporations.  Indeed,  it  is  matter  of  public  history  that  one 
half  of  the  railroads  of  the  state  are  now  operated  by  n^nisa- 
tions  other  than  those  to  whom  the  franchises  were  originally 
granted,  notwithstanding  their  dissolution  through  traosfera 
effected  by  the  foreclosure  of  mortgages  and  otherwise. 

The  statutes  cited,  as  well  as  others  not  specially  referred  to, 
Indicate  the  general  policy  of  the  state  to  render  such  interests 
independent  of  the  life  of  the  ori^sal  c(8poration  and  trans- 
ferable as  property  by  means  of  judidal  proceedings  and 
otherwise,  under  certain  reetriottons  not  pertiuMit  to  our 
preeent  purpose  particularly  to  connder:  PmpU  v.  BrvoUyn, 
F.,  &  O.  I.  B.  R.  Co.,  89  N.  Y.  84. 

In  MajfoT  etc.  v.  Steond  Avenue  R.  R.  Co.,  S3  N.  Y.  261,  Judge 
Brown  said:  "Tbe  rights  of  municipal  c<n^rstioos  to  prop- 
erty in  lands  and  its  usual  incidents,  aod  to  create  ferries  and 
railroad  franchises,  are  quite  distinot  and  separate  from  their 
duties  as  legislatorea,  having  authority  to  pass  ordinanoea  for 
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the  control  and  government  of  penons  and  ia 
city  limita.  The  latter  aie  powers  held  in  ti 
latiye  powers  are,  to  be  used  and  exercised  kn 
welfare  of  the  whole  community,  while  the  fon 
In  the  ordinary  sense,  to  be  acquired  and  < 
same  manner  as  natural  persons  acquire  an« 
erty." 

The  same  learned  judge  said  in  Brooklyn  Cm 
BrooHyn  City  R.  R.  Co^  82  Barb.  864:  ""The  t 
railroad  company  and  its  acceptance  on  the 
nexed,  with  the  duties  and  obligations  and  larj 
resulting  thereficom,  would  seem,  therefore,  upoi 
I  have  endeayored  to  state,  to  inyest  the  com 
right  of  property  in  the  franchise  of  which  it 
prived  without  its  consent  or  against  its  wilL" 

It  was  held  by  this  court  in  Langdon  r.  May% 
129,  that  a  grant  from  the  dty,  of  land  to  be  uc 
carried  with  it,  as  a  necessary  incident  and  ai 
tight  ol  way  for  vessels  over  adjoining  waters 
and  that  under  such  grants  the  property  grante 
resumed  by  the  grantor  when  needed  for  publ 
exerdse  of  the  right  of  eminent  domain. 

The  court  also  held  in  People  v.  BrooHyn  etc. 
N.  Y.  75,  that  upon  a  foreclosure  of  the  prope 
chisea  of  a  railroad  corporation,  an  individual  a 
become  their  purchaser,  and  could  hold  and  trai 
any  corporation  having  or  acquiring  the  right  to 
franchises. 

In  Sixth  Av0me  R  B.  Co.  r.  Kerr,  72  N.  Y.  88 
that  the  right  of  a  street«ailroad  company  in 
street  for  the  purpose  of  its  business  was  a  p 
sulgeot  to  condenmation  for  public  use.  As  we 
seen,  the  cases  of  Plsople  v.  Sturteoanl,  Mayor 
Avenue  JZ.  B^  Davie  y.  Mayor  etc.,  and  MUlu 
hareinbeforo  refocred  to,  sustain  the  same  views. 

The  case  of  N.  0.,  8.  F^  A  Lake  B.RCo.r.. 
U.  8.  fiQl,  is  direetly  in  point  There  the  franc 
was  acquired  by  the  corporatioQ  from  the  muni< 
ties  of  a  city  xmder  general  laws  authorising  the 
s4eet-cailroad  corporations.  It  was  held,  ^wb 
been  a  Judicial  sale  of  railroad  property  unde 
authorised  by  law,  covering  its  franchises,  it  is 
tied  that  the  franchises  necessary  to  the  use  and 


the  railroad  pais  to  tlie  parohamr.  ....  It  follows  that  i/ 
the  franohiBefi  of  a  railroad  oorporatdoo,  eeaentlal  to  the  tiea  of 
its  road,  and  other  tangible  property,  oan  by  law  be  mortgaged 
to  secure  its  debta,  the  Buirender  of  its  property  opon  the  bank- 
mptoy  of  the  company  carries  the  &aDchiaefl,  and  they  may 
be  sold  and  pase  to  the  porchoser  at  \he  bankruptcy  sale." 

In  Mempkii  etc.  R.  R.  Co.  y.  Railroad  Commiaionen,  113 
U.  S.  609, 619,  it  was  said:  "The  franchise  of  being  a  corpora- 
tion need  not  be  implied  as  necessary  to  secnre  to  the  mort- 
gage bond-bdlderB  or  the  purohaeera  at  a  foreolosore  sale  tha 
sabstantial  rights  intended  to  be  secured.  They  acquire  the 
ownership  of  the  railroad  and  the  property  incident  to  it,  and 
the  franchise  of  maintaining  and  operating  it  as  a  road." 

These  rights  of  property  having  been  acquired  and  created 
under  the  express  sanction  and  authority  of  the  state,  !t 
remains  to  inquire  whether  they  were  defeasible  and  subject 
to  be  taken  away  through  the  exercise  of  any  power  reserred 
by  the  state  to  tjter,  amend,  and  repeal  laws  or  charters. 

The  reservations  applying  to  this  case  are  claimed  to  be 
as  follows:  1.  Section  1,  article  8,  title  "Corporations,  bow 
Created,"  Constitution  of  1846,  providing  that  "all  general 
laws  and  qtecial  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed" ;  2.  Section  8,  tiUe  3, 
chapter  18,  of  the  Bevised  Statutes,  seventh  edition,  providing 
that  "  the  charter  of  every  corporation  that  shall  be  granted 
by  the  legislature  shall  be  subject  to  alteration,  suspension, 
and  repeal,  in  the  discretion  of  the  legislature";  8.  Section  48, 
chapter  140,  Laws  of  1S50,  providing  that  "the  legislature 
may  at  any  time  annul  or  dissolve  any  inooqx)rati(m  formed 
under  this  act,  but  such  dissolution  shall  not  take  away  or 
impair  any  remedy  given  against  any  such  corporation,  ita 
stockholders,  or  officers,  for  any  liability  which  shall  have 
been  previooaly  incurred";  and  4.  Chapter  282,  Laws  oi 
1884,  under  which  this  corporati<m  was  organised,  giving  it 
all  the  powers  and  privileges  granted,  and  subject  to  all  of  the 
liabilities  impoeed  by  chapter  140,  Laws  of  1850,  and  the 
several  acts  ammdatory  thereof^  and  ftuther  providing  that 
"the  l^islature  may  at  any  time  alter,  amend,  or  repeal  thla 
act":  Sec.  19. 

The  constitution  of  1846  for  the  flnt  time  introdooed 
restriotions  upon  the  power  of  legiBlatores  to  grant  special 
charters,  and  required  that  immsions  tor  oorporatitms,  save 
In  excqitional  cases,  idu>ald  thereaftw  be  made  by  general 
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laws.  The  obvious  intent  of  the  constituti 
was  to  remove  any  doubt  as  to  the  power  of  t 
amend  or  repeal  the  laws,  whether  general  oi 
ized  by  that  instrument  for  the  formation  of  o 
seemed  to  leave  the  provisions  of  the  Revi 
relation  to  reserved  power  over  chartersi  in 
effect 

It  will  be  observed  that  the  constitution  anc 
provide  specially  for  the  amendment  and  re 
alone,  but  the  Revised  Statutes  and  the  act 
dressed  specially  to  the  subject  of  the  annuls 
of  charters  created  under  such  statutes. 

It  seems  to  us  that  these  provisions  relate  t< 
jects,  viz.,  the  repeal  of  laws,  and  the  annulm 
formed  under  such  laws,  and  that  the  power 
not  naturally  or  properly  include  the  power  i 
Albany  NoHhem  R,  R.  Co.  v.  BrotoneU,  24  N.  Y. 

Certainly  the  repeal  of  a  law  authorizing  corp 
not  destroy  organizations  formed  under  it,  nor 
nulment  of  a  charter  affect  the  law  under  which 
Neither  does  it  seem  reasonable  to  suppose,  whil 
the  power  of  the  legislature  to  create  corporate  I 
stitution  intended  to  confer  power  to  destroy  1 
abling  them  to  accomplish  indirectly  that  wh 
precluded  from  doing  directly.    It  must  be  assi 
framers  of  the  constitution,  as  well  as  the  legislc 
language  employed  by  them  intelligently,  and  a 
common  and  customary  signification,  and  when 
the  annulment  and  repeal  of  acts  and  laws  alo 
tend  to  embrace  charters  as  well.    These  two 
frequently  been  the  occasion  of  legislative  act 
the  restrictions  upon  the  powers  of  the  legisL 
special  charters,  there  is  no  reason  to  suppose 
not  use  the  language  employed  in  its  literal  sc 
cially  so  when  both  subjects  were  immediately  v 
templatioQ  of  the  law-makers. 

In  considering  this  question^  the  provisions  o 
Statutes  may  be  laid  out  of  view,  for  if  thej 
broader  power  than  the  act  of  1850,  they  must 
have  been  repealed  by  the  provisions  of  the  la 
consistent  therewith.  The  reservations,  therefor 
to  this  ease  are  contained  in  the  acts  of  1850  an 
constitute  a  part  of  the  railroad  charter. 


These  acts  ehoold  be  read  and  oonBtroed  together,  and,  aa 
thufl  oo&fddered,  provide  that  the  l^;ifllatare  may  at  any  time 
alter,  amend,  and  repeal  these  acts,  aod  may  alao  annul  and 
diseolye  charters  formed  thereonder,  hot  such  diBsolation  shall 
cot  take  away  or  impair  any  remedy  against  each  corporation, 
ita  officers  and  tmatees,  for  any  liability  prerioosly  incorred. 
The  contract  proved  between  the  corporation  and  the  state 
was  intended,  in  respect  to  a  repeal  of  the  charter,  to  SDrrive 
the  dissolation  of  the  corporation,  and  to  determine  the  righta 
of  parties  interested  in  the  property,  in  the  event  of  dissola- 
tion.  By  virtue  of  this  contract,  the  oorporation  secured  rights 
subject  to  be  taken  away  under  certain  restrictions,  and  pn^ 
tected  itself  from  any  consequences  following  a  r^>eal  of  its 
charter,  except  those  expressly  agreed  upon. 

Bnt  even  if  it  be  conoeded  tiiat  the  constitutional  provisions 
place  the  right  to  repeal  charters,  as  well  as  laws,  beyond  the 
power  of  legialatures  to  waive  or  destroy,  the  question  still  re- 
mains as  to  the  effect  of  such  a  repeal  upon  the  franchisee  of 
the  corporation, — whether  it  c(hi  templates  anything  more  than 
the  extinction  of  the  corporate  life,  and  oonsequent  disability  to 
continue  business,  and  exercise  corporate  functions  after  that 
time,  or  has  a  wider  scope  and  effect. 

It  may  be  assumed  in  this  discussion  that  the  authority  of 
the  legislature  to  repeal  a  charter,  if  it  has  expressed  its  inten> 
tion  to  reserve  such  power  in  its  grant,  ooustituteB  a  valid  res- 
ervation.  Parties  to  a  contract  may  lawfully  provide  for  its 
termination  at  the  election  of  either  pftrty,  and  it  may,  there- 
fore, be  conceded  that  the  state  had  authority  to  repeal  this 
charter,  provided  no  righta  of  property  were  thereby  invaded 
or  destroyed.  In  speaking  of  the  franchises  of  a  oorporation, 
we  shall  aaanme  that  none  are  assignable  except  by  the  ap^ 
cial  aathority  of  the  legislature.  We  must  alao  be  uideretood 
aa  referring  only  to  auch  franchises  aa  are  usually  authorised 
to  be  transferred  by  statute,  viz.,  those  requiring  tat  their  en- 
joyment the  use  of  corporeal  property,  such  as  railroad,  canal, 
telegraph,  gas,  water,  bridge,  and  similar  companies,  and  not 
to  those  which  are  in  their  nature  purely  incorporeal  and  in- 
alienable, each  as  the  right  of  oorptffate  life,  Uie  ezerdse  of 
banking,  tradii^,  and  insurance  powers,  and  similar  privi- 
legea.  The  franchises  last  referred  to  being  personal  in  char- 
acter, and  dependent  upon  the  continued  existence  of  the 
donee  for  their  lawful  exercise,  necessarily  expire  with  the  ex- 
tinction of  corporate  life,  unless  special  provision  is  otherwise 
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m*>de:  People  v.  B.,  F.^  &  C.  I.  R.  R.  Co.j  89 
V.  Metz,  60  Id.  61. 

In  the  formfir  class  it  has  been  held  that 
real  estate  acquired  for  the  use  of  a  canal  con 
be  sold  on  execution  against  the  corporation  a 
franchise,  so  as  to  destroy  or  impair  the  vah 
chise:  Que  y.  Tide  Water  Canal  Co,y  24  Ho^ 
parity  of  reasoning  it  must  follow  that  the  t 
road  company,  and  the  franchise  of  maintaini 
ing  its  road  in  a  public  street,  are  equally  insc 
absence  of  express  legislative  authority  proy 
seyerance. 

The  statute  of  our  state  authorizing  the  sale  i 
and  property  of  a  railroad  company  on  exec 
recognize  the  indissolubility  of  the  connection  b 
poreal  property,  and  its  incorporeal  right  of  enj 

It  is  also  to  be  observed  that  in  none  of  the 
repeal  in  this  state  is  there  anything  contained  ^ 
to  confer  power  to  take  away  or  destroy  propertj 
tracts,  and  the  contention  that  the  property  of  a 
poration  is  forfeited  rests  wholly  upon  what  is 
the  necessary  consequence  of  the  extinction  of 
We  do  not  think  the  dissolution  of  a  corporati 
such  effect.    It  would  not  naturally  seem  to  hi 
operation  upon  its  contracts  or  property  rights  t 
of  a  natural  person  upon  his:   Mumma  v.  Poton 
281,  285. 

The  power  to  repeal  the  charter  of  a  corpoi 
upon  any  legal  principle,  include  the  power  to  n 
in  its  nature  irrepealable,  or  to  undo  what  has 
done    imder   power  lawfully  conferred:   Butler 
HiU,  835. 

The  authorities  seem  to  be  uniform  to  the  effec 
vation  of  the  right  to  repeal  enables  a  legislatu 
destruction  of  the  corporate  life,  and  disable  it  frc 
its  corporate  business:  People  ex  rel.  KimbaU  v.  i 
Co.y  70  N.  Y.  569;  PhUips  v.  Wickham,  1  Paige 
reservation  of  the  right  to  alter  and  amend  con 
pass  all  needful  laws  for  the  regulation  and  ( 
domestic  affairs  of  a  corporation,  freed  from  tfa 
imi)08ed  by  the  federal  constitution  upon  legislat 
the  obligation  of  contracts:  Munn  v.  Illinois^  94  I 

We  think  no  well-considered  case  has  gone 


ttuB,  wniie  ID  many  coeea  bucd  power  Das  oeen  expressly  DeJ<i 
to  be  limited  to  the  effect  stated.  In  the  language  of  Chief 
Jastice  Marshall  in  FUteher  v.  Peck,  0  Craach,  87,  135:  "  If  an 
act  be  done  under  a  law,  a  succeeding  legislature  cannot  undo 
it.  The  past  cannot  be  recalled  by  the  most  absolute  power. 
ConTeyances  have  been  made;  those  conTeyances  have  vested 
legal  estates,  and  if  those  estates  may  be  seized  by  the  sove- 
reign authority,  still  that  they  originally  vested  is  a  fact,  and 
cannot  cease  to  be  a  bet.  When,  then,  a  law  is  in  the  nature 
of  a  contract,  when  absolute  rights  have  vested  under  that  con- 
tract, a  repeal  of  the  law  cannot  divest  those  rights." 

It  would  eeem  to  be  quite  obvious  that  a  power  existing  in 
the  legislature  by  virtue  of  a  reservation  only  could  not  be 
mode  the  foundation  of  an  authority  to  do  that  which  is  ex- 
pressly inhibited  by  the  constitution,  or  afford  the  basis  of  a 
claim  to  increase  jurisdiction  over  the  lives,  liberty,  or  prop- 
erty of  citizens  beyond  the  scope  of  express  constitationa] 
power. 

Since  the  decision  of  the  celebrated  TnuUea  Dartmouth 
CoUege  v.  Woodvard,  4  Wheat  518,  the  doctrine  that  a  grant 
of  corporate  powers  by  the  sovereign  to  an  association  of  indi- 
viduals for  public  use  constitutes  a  contract,  within  the  mean- 
ing of  the  federal  constitution  prohibiting  state  legislatures 
from  passing  laws  impairing  its  obligations,  has,  olthoagb 
sometimes  criticised,  been  uniformly  acquiesced  in  by  the 
courts  of  the  several  states  as  the  law  of  the  land,  and  may  be 
regarded  as  too  firmly  established  to  admit  of  question  or  dis- 
pute: PeopU  V.  Slvrlevanl,  9  N.  Y.  263;  59  Am.  Dec.  536; 
MUhati  V.  Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314;  Brootiyn 
Cent.  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb.  364.  The 
intimation  by  Judge  Story  in  that  case  that  the  rule  might  be 
otherwise  if  the  legislature  should  reserve  the  power  of  amend- 
ing or  repealing  it,  led  to  the  adoption  by  the  legislatures  of  the 
various  states  of  the  practice  of  incorporating  such  reserva- 
tioQS  in  acts  of  incorporation.  Whatever  may  be  the  effect  of 
such  reservations,  it  is  immaterial  whether  they  are  embraced 
in  the  act  of  incorporation  or  in  general  statates  or  provisiotu 
of  the  constitution.  In  either  case  they  operate  opou  the  con- 
tract according  to  the  language  of  the  reservation:  Mora  wets 
on  Corporations,  464.  It  is  manifest,  therefore,  that  in  the 
absence  of  such  reserved  power  legiBlatores  have  no  authority 
(o  violate,  destroy,  or  impair  chartered  rights  and  privileges, 
or  power  over  oorporations,  except  such  as  they  poeaees  by 
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virtue  of  their  legislative  authority  over  persons  and  property 
generally.  It  is  obvious  that  this  reserved  power  does  not,  in 
any  sense,  oonstitute  a  condition  of  the  grant,  and  cannot  have 
effect  as  such,  but  is  simply  a  power  to  put  an  end  to  the  con- 
tract with  such  effect  upon  the  rights  of  the  parties  thereto  as 
the  law  ascribes  to  it:  SirMng  Fund  Casm,  99  U.  S.  700,  748; 
Tomlinson  v.  Jesmp^  15  Wall.  464,  457.  In  speaking  of  the 
exercise  of  this  power  by  Congress  in  the  Sinking  Fund  Ca»en^ 
wpra^  Chief  Justice  Waite  says:  "Congress  not  only  retains, 
but  has  given  special  notice  of  its  intention  to  retain,  full  and 
complete  power -to  make  such  alterations  and  amendments  of 
the  charter  as  come  within  the  just  scope  of  the  legislative 
power.  That  this  power  has  a  limit,  no  one  can  doubt.  All 
agree  that  it  cannot  be  used  to  take  away  property  already 
acquired  under  the  operation  of  the  charter,  or  to  deprive  the 
oorix>ration  of  the  fruits  actually  reduced  to  possession  of  con- 
tracts lawfully  made Whatever  rules  Congress  might 

have  prescribed  in  the  original  charter  for  the  government  of 
the  corporation  in  the  administration  of  its  affairs,  it  retaine  1 
the  power  to  establish  by  amendment.  In  doing  so,  it  cannot 
undo  what  has  already  been  done,  and  it  cannot  unmake  con- 
tracts that  have  already  been  made,  but  it  may  provide  for 
what  shall  be  done  in  the  future,  and  may  direct  what  prep- 
aration shall  be  made  for  the  due  performance  of  contracts  al- 
ready entered  inta  It  might  originally  have  prohibited  the 
borrowing  of  money  on  mortgage,  or  it  might  have  said  that 
no  bonded  debt  should  be  created  without  ample  provision  by 
sinking  fund  to  meet  it  at  maturity.  Not  having  done  so  at 
first,  it  cannot  now,  by  direct  legislation,  vacate  mortgages 
already  made  under  the  powers  originally  granted,  nor  release 
debts  already  contracted.'' 

The  judges  dissenting  in  that  case  contended  that  the  re- 
served power  could  not  be  construed  as  authorudng  the  alter- 
ation, violation,  or  nullification  of  any  of  the  material  provis- 
ions of  the  grant,  but  should  be  held  to  mean  simply  a 
reservation  of  the  power  to  legislate,  freed  from  the  restric- 
tions imposed  by  the  constitutional  provisions  against  legis- 
lation impairing  the  obligations  of  contracts.  Mr.  Justice 
Bradley  said:  "The  reserved  power  in  question  is  simply  that 
of  legislation  to  alter,  amend,  or  repeal  a  charter.  This  is 
very  different  from  the  power  to  violate  or  to  alter  the  terms 
of  a  contract  at  will.  A  reservation  of  power  to  violate  a  con- 
tract, or  alter  it,  or  impair  its  obligation,  would  be  repugnant 


to  toe  contract  itseii,  ana  voia.  a  pronso  lepugnant  to  ins 
grauting  part  of  a  deed,  or  to  the  enaotiag  part  of  a  etatote,  is 
voi<I.  Interpreted  as  a  reserratioa  of  the  right  to  le^Iatf; 
the  raeerred  power  is  sUHtainable  on  Bocnd  principles;  hut 
iDterpreted  as  the  reservation  of  the  right  to  violate  an  exe- 
outed  contract,  it  is  mot  sustainable." 

This  dipsent  proceeded  upon  the  grotind  that  the  acts  of 
Congress  nnder  consideration  changed  some  of  the  essential 
features  of  the  oontract,  and  were,  therefore,  void,  as  being 
obnozioas  to  the  provisions  of  the  oonstitotion  for  the  protec- 
tion of  life,  liberty,  and  property.  The  majority  of  the  ooort 
held,  however,  that  snch  acts  were  simply  an  exercise  of  the 
power  of  Congress  to  regulate  the  internal  administration  of 
the  affairs  of  a  corporation,  which,  to  a  certain  extent,  it  was 
uuanimoQsly  agreed  that  it  posseesed.  There  was  no  disputa 
or  disagreement  as  to  tiie  oorreotoees  of  the  role  stated,  that 
the  power  of  amendment  and  repeal  was  a  restricted  power, 
limited  by  the  provisions  of  the  constitution.  An  interpreta- 
tion conferring  the  power  of  violating  a  oontract  at  will  upon 
one  of  its  parties,  under  a  clause  authorizing  its  amendment 
or  repeal,  would  seem  to  be  inconsistent  with  any  reasonable 
notion  of  the  nature  of  such  an  instrument,  and  beyond  the 
power  of  parties  lawfully  to  create. 

If  it  is  possible  to  conceive  the  idea  of  a  repealable  grant, 
certainly  such  a  grant,  accompanied  with  power  to  eravey  or 
pledge  the  interest  granted,  most,  on  the  exeootion  of  the 
power,  neoesBarily  preclude  a  resamptioD  by  the  grantor  of 
the  subject  of  the  grant,  or  any  right  of  prt^rty  acquired 
under  it.  An  express  reservation  by  the  legislature  of  power 
to  take  away  or  destroy  property  lawfully  aoquired  or  cre- 
ated would  necessarily  violate  the  fundamental  law,  and  it  is 
equally  clear  that  any  legislation  which  authorizes  such  a  re- 
sult to  be  aooomplisfaed  indirectly  would  be  equally  ineffectnal 
and  void. 

la  People  v.  National  Tnut  Co.,  82  N.  Y.  287,  the  queeUoo 
was  raised  that  a  dissolved  corporation  was  discharged  fmm 
the  obligation  to  pay  rent  accruing  upon  a  leaee  subsequent 
to  its  dissolution.  Judge  Rapallo  said:  "This  claim  is  not 
foaoded  upon  the  allegation  of  any  payment,  release,  or  sur- 
render, or  anything  affecting  the  merits  of  the  claim,  but 
upon  the  sole  ground  that  by  the  dissolution  of  the  corpora 
tion,  Uie  lease  was  terminated,  and  the  covenant  to  pay  rent 
ceased  to  be  obligatory.     We  do  not  regard  the  dissolution  as 
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having  any  such  effbot  Under  the  statutes  of  this  state,  on 
the  dissolution  of  a  corporation,  its  assets  become  a  trust  fund 
for  the  payment  of  its  debts,  and  these  include  debts  to  ma* 
tare  as  well  as  accrued  indebtedness,  and  all  engagements 
entered  into  by  the  corporatioii  which  have  not  been  fully  sat- 
istied  or  canceled." 

In  Commonwealth  y.  Essex  Co.^  18  Oray,  289,  Justice  Shaw 
said:  ^  When,  under  power  in  a  charter,  rights  have  been  ac- 
quired and  become  Tested,  no  amendment  or  alteration  of  the 
charter  can  take  away  the  property  or  rights  which  have  be- 
come TBSted  under  a  legitimate  exercise  of  the  powers  granted  ": 
Albany  R.  R.  Co.  y.  BrowneU,  24  N.  Y.  84&. 

The  case  of  City  of  Detroit  y.  Detroit  etc.  Flankroad  Co.j  48 
Mich  140,  is  not  only  in  point,  but  entitled  to  hif^  considera- 
tion on  account  of  the  distinction  as  a  constitutional  lawyer  of 
the  learned  judge  who  wrote  the  opinion  of  the  court  The 
question  was,  whether  the  legislature  had  power  to  compel 
the  defendant  to  remoye  its  toll-gates  firom  within  the  city 
limits  after  they  had  been  lawfully  placed  there  under  the 
proyinons  of  its  charter.  Judge  Ckwiey  says:  "It  cannot  be 
necessary  at  this  day  to  enter  upon  a  discussion  in  denial  of 
the  right  of  the  goyemment  to  take  from  either  indiyiduals  or 
corporations  any  property  which  they  may  rightfully  haye 
acquired.  In  the  most  arbitrary  times,  such  an  act  was  rec- 
ognised as  pure  tyranny,  and  it  has  been  forbidden  in  Bug- 
land  eyer  since  Magna  Charta,  and  in  this  country  alwajrs. 
It  is  immaterial  in  what  way  the  property  was  lawfully  ac- 
quired, whether  by  labor  in  the  ordinary  ayooations  of  life, 
by  gift,  or  descent,  or  by  making  a  profitable  use  of  a  fran- 
chise granted  by  the  state;  it  is  enough  that  it  has  become 
priyate  property,  and  it  is  thus  protected  by  the  ^law  of  the 
land/" 

And,  finally,  upon  this  branch  of  our  subject,  we  are  unable 
to  see  why  section  48  of  the  Law  of  1850  does  not  express  the 
rule  by  which  the  question  under  discussion  must  be  deter- 
mined. That  section  is  expressly  made  a  part  of  the  contract 
between  the  state  and  corporations  organized  thereunder,  and 
specially  proyides  for  the  effect  which  an  exercise  of  the 
reseryed  power  of  repeal  by  the  state  shall  haye  upon  the 
franchises  of  the  company.  It  shall  not  impair  any  remedy 
existing  against  the  corporation,  its  directors  or  officers,  upon 
a  liability  preyiously  incurred.    This  was  the  contract  under 

which  the  dissolyed  corporation  issued  its  stock,  mortgaged 
Am.  St.  Bbp.,  yok  yiL — tf 


Its  franohues,  entered  into  tramo  engagemente,  and  conb^cted 
debts.  Creditors,  contractors,  acd  stockholders  had  a  right 
to  rely  npon  the  promise  of  the  state,  that  the  annulment  of 
the  corporate  charter  should  not  affect  the  remedies  existing 
in  their  favor  against  the  corporation;  and  this  promise  is  a 
contract,  protected  by  the  provisions  of  the  federal  constitu- 
tion. 

In  the  absence  of  any  constitutional  provisioD  prescribing 
the  effect  of  such  repeal,  it  was  competent  for  the  legislature 
to  declare  what  that  should  be,  and  for  tho  state  to  contract 
with  reference  to  such  a  declaration.  The  right  of  repeal,  as 
provided  by  the  constltntion,  is  fully  recognized  by  the  act  of 
1850,  and  the  effect  of  the  exercise  of  the  power  upon  the 
rights  of  parties  aflboted  thereby  Is  dearly  defined. 

We  are  thereftne  of  opinion  that  the  statnte  not  only  pre- 
scribes the  rule,  creates  the  contract,  and  regulates  the  rights 
of  the  parties  upon  the  exercise  by  the  state  of  the  power  of 
repeal,  bat  it  also  oorreotly  fbrmuIateB  the  principle  of  law  ap- 
plicable to  the  eitnation.  We  think  it  necessary  to  refer  only 
to  some  of  the  leading  cases  cited  by  the  plaistiffB  attorney 
Id  support  of  hia  ailment,  and  are  of  the  opinion  that  they 
are  not  controlling  authorities  upon  the  case  under  oonndera* 
tion.  That  of  Qreeniaood  v.  Freight  Co.,  105  U.  8. 18,  was  an 
action  by  a  stockholder  in  the  Marginal  Company  against  the 
Freight  Company  and  others,  to  obtain  an  injunction  restrain* 
ing  the  latter  company  from  taking  possession  of  the  railroad 
tracks  of  the  former  ^ter  its  dissolution  by  legislative  action, 
and  running  cars  thereon.  The  Marginal  Company  had  re- 
fused to  assert  its  rights,  and  the  stockholder  was  therefore 
allowed  to  bring  his  suit  to  protect  his  interest  in  its  property. 
Judge  Miller  says  in  that  case:  "Personal  and  real  property 
acquired  by  the  corporation  during  its  lawful  existence,  rights 
of  contract,  or  choees  in  action  so  acquired,  and  which  do  not 
In  their  nature  depend  upon  the  general  powera  conferred  by 
the  charter,  are  not  destroyed  by  such  a  repeal,  and  the  oonrts 
may,  if  the  legislature  does  not  provide  some  special  remedy, 
enforce  such  rights  by  the  means  in  their  power.  The  rights 
of  the  ehare-holdera  of  such  a  corporation  to  their  interests  in 
its  property  are  not  annihilated  by  such  a  repeal,  and  there 
must  remain  in  the  oonrts  the  power  to  protect  those  rights." 
It  was  further  held  that,  so  faJ  as  the  law  then  under  con- 
sideration authorited  one  corporation  to  take  and  uae  the 
property  or  franchises  of  another,  it  was  instainable  ondw  the 
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proviflioiui  requiring  compensatioQ  to  be  made  therefor  under 
the  power  of  eminent  domain. 

Neither  has  the  case  of  People  v.  Olobe  M.  L.  Ins.  Co.^  91 
N.  Y.  174,  any  bearing  upon  the  questions  involved  in  this  dis* 
cussion.  It  was  held  in  that  case  that  contracts  for  personal 
services  contemplated  the  continued  existence  of  the  parties, 
and  when  either  of  them  died  it  necessarily  effected  a  terminal 
tion  of  such  contracts. 

^  So,  too,  cases  depending  upon  the  effect  of  conditions  in  a 
grant  to  the  creation  of  corporate  life,  or  the  acquisition  of 
property  rights  thereunder,  are,  for  obvious  reasons,  foreign  to 
the  questions  involved  here. 

Here  the  grantee  has  performed  every  condition  essential  to 
its  creation  as  a  corporate  being,  and  its  capacity  to  acquire 
and  hold  property,  and  the  only  question  is  as  to  the  effect  of 
a  power  to  extinguish  the  corporate  life,  reserved  in  its  char- 
ter, upon  its  property  rights. 

In  Erie  &  N.  E.  R.  R.  Co.  v.  CoMy,  26  Pa.  St.  287,  801,  the 
question  arose  under  a  statute  which  specially  provided  that 
the  state  might  resume  all  rights  conferred  in  case  of  an 
abuse  or  misuse  of  the  powers  granted  to  the  corporation. 
Upon  an  alleged  abuse  of  power,  the  legislature  repealed  the 
charter  and  resumed  the  subject  of  the  grant.  The  corpora- 
tion forfeited  its  rights  by  its  voluntary  act.  The  reservation 
in  the  charter  was  expressly  made  a  condition  subsequent. 
The  case  was  between  the  representative  of  the  state  and  the 
railroad  corporation,  and  no  rights  of  creditors,  mortgagees,  or 
stockholders  were  involved  in  its  decision.  It  also  appears  by 
the  case  that  the  state  and  the  coitK>ration  had  settied  their 
controversy  by  compromise  during  the  pendency  of  the  litiga- 
tion, and  it  can  hardly  be  said  to  have  involved  any  practical 
question. 

We  are  therefore  of  the  opinion  that  the  Broadway  Surface 
Company  took  an  indefeasible  tiUe  to  the  land  necessary  to 
enable  it  to  construct  and  maintain  a  street-railroad  in  Broad- 
way, and  to  run  cars  thereon  for  the  transportation  of  freight 
and  passengers,  which  survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the  right  of  succes- 
sion to  the  property  of  a  dissolved  corporation  in  the  absence 
of  any  provision  in  the  act  of  dissolution  providing  tor  such 
an  event. 

Sections  9  and  10,  titie  8,  chapter  18,  part  1,  of  the  Bevised 
Statutes,  seventh  edition,  132, 158,  seem  to  furnish  a  oondu- 


aive  solution  to  the  inquiry.  They  read  as  follows;  "  Sec. 
9.  Upon  the  dissolution  of  any  corporation  created  or  to  be 
created,  and  unlesa  other  persouB  shall  be  appointed  by  the 
legislature,  or  by  some  court  of  competent  authority,  the  di- 
rectors or  managers  of  the  affairs  of  such  corporation  at  the 
time  of  ita  dissolution,  by  whatever  name  they  may  be  known 
in  law,  shall  be  the  trustees  of  the  creditors  and  stockholders 
of  the  corporation  dissolved,  and  shall  have  full  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  the  out- 
standing debts,  and  divide  among  the  stockholders  the  moneys 
and  other  property  that  shall  remain  after  the  payment  of 
debts  and  other  neceesary  expenses.  Sec.  10.  The  persons 
BO  constituted  tmsteea  shall  have  authority  to  sue  for  and 
recover  the  debts  and  property  of  the  dissolved  corporation, 
....  and  shall  be  jointly  and  severally  responsible  to  the 
creditors  and  stockholders  of  such  corporation,  to  the  extent 
of  its  property  and  effects  that  shall  come  into  their  hands." 

From  these  sections  it  would  seem  that  upon  the  dissolution 
of  this  corpttfation,  its  remaining  trustees  became  vested  with 
the  title  of  its  property,  and  responsible  to  its  creditors  and 
stockholders  for  the  value  thereof.  By  operation  of  law  a 
vested  right  of  action  accrued  to  all  creditors  and  stockhold- 
ers immediately  on  the  dissolution  against  such  trustees  for 
the  value  of  all  property  which  did  or  might,  by  the  exercise 
of  reasonable  diligence,  come  into  their  bands.  This  was  a 
liability  which  after  it  once  attached  was  beyond  the  consti- 
tutional power  of  the  legislature  to  release  of  discharge:  Dash 
V.  Vankleeck,  7  Johns.  577;  S  Am.  Dec.  291. 

The  evidence  is  undisputed  that  upon  the  dissolution,  de- 
clared by  the  legislature,  the  trustees  took  possession  of  the 
railroad  property,  and  surrendered  its  operation  to  the  mort- 
gagees of  such  railroad.  This,  in  the  absence  of  any  objection 
on  the  part  of  creditors  or  stockholders,  they  had  undoubted 
authority  to  do,  and  the  possession  of  such  mortgagees  there- 
after was  the  possession  of  such  trustees.  They  undoubtedly 
became  liable  for  the  value  of  such  property  to  creditors  and 
stockholders  by  virtue  of  such  possession,  and  their  authority 
to  administer  the  assets  of  the  corporation  for  the  purpose  of 
discharging  such  liability  became  fixed  by  the  law  existing  at 
the  time  the  liability  was  incurred.  The  cases  in  this  state 
fully  support  these  propositions.  As  was  said  by  the  chan- 
cellor in  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 128,  11  Am.  Dec. 
417:  "The  reasonable  construction  of  the  act  is,  that  the  tru*- 
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tees  succeeded  to  all  the  rights  and  privileges  of  directors,  and 
to  the  same  means  of  defense." 

In  McLaren  v.  Pennington^  1  Paige,  102,  it  was  held,  as 
stated  in  the  head-note,  that ''  where  an  act  of  incorporation 
is  repealed,  all  the  property  and  rights  of  the  corporation  be- 
come vested  in  the  directors  then  in  office,  or  in  such  persons 
as  by  law  have  the  management  of  the  business  of  the  corpo- 
ration, in  trust  for  the  stockholders  and  creditors,  unless  the 
repealing  law  provides  for  the  appointment  of  other  persons 
tbikn  the  officers  of  the  corporation  as  trustees." 

In  Heath  v.  Barmorey  50  N.  Y.  805,  Judge  Rapallo  said: 
'*  Under  the  provisions  of  1  Revised  Laws,  248,  and  1  Revised 
Statutes,  600,  sections  9  and  10,  upon  the  dissolution  of  a  cor- 
poration, the  directors  or  managers  at  that  time  become  trus- 
tees of  its  property  (unless  some  other  custodian  is  appointed) 
for  the  purpose  of  paying  the  debts  of  the  corporation,  and 
dividing  its  property  among  its  stockholders,  and  these  provis- 
ions apply  as  well  to  the  real  eetate  as  to  the  personal  prop- 
erty of  corporations.  Consequently,  where  lands  are  conveyed 
absolutely  to  a  corporation  having  stockholders,  no  reversion 
or  possibility  of  a  reverter  remains  in  the  grantor." 

Allen,  J.,  in  Central  City  Savinge  Bank  v.  Waiker,  66  N.  Y. 
428,  speaking  of  the  ownership  of  property  and  the  property 
rights  of  a  corporation,  said:  ^'During  the  life  of  the  corpora- 
tion, the  body  corporate  was  the  legal  owner,  and  upon  the 
expiration  of  the  charter,  the  legal  title  vested  in  the  trustees 
in  office,  at  the  time,  in  trust  for  the  creditors  and  stock- 
holders." 

There  can  be  no  valid  distinction  between  pn^rty  held  in 
trust  and  that  owned  by  individuals  in  respect  to  the  protec- 
tion afforded  to  it  by  the  constitution.  The  reason  for  its 
protection  is  equally  strong  in  either  case,  and  the  inviolability 
of  the  title  is  in  both  cases  beyond  the  reach  of  legislative 
action:  Truttees  Dartmouth  College  v.  Woodwardj  4  Wheat.  518. 

It  then  remains  for  us  to  consider  the  validity  of  the  pro- 
visions of  chapters  271  and  310  of  the  Laws  of  1886.  We  are 
fully  impressed  with  the  importance  of  this  question,  and  the 
well-settled  principles  of  construction  which  require  every 
statute  to  be  so  construed  as  to  uphold  its  constitutionality^ 
if  that  may  be  done  by  a  fair  and  reasonable  interpretation  of 
its  language. 

Another  rule,  equally  well  settled,  precludes  courts  from 
inquiring  into  the  motives  of  legislatures  in  making  laws,  and 


to  coDSider  tnem  simpl;  witn  reierencfl  to  tneir  legal  eUect, 
upon  the  rights  of  pereooB  eubjected  to  their  operation. 

If,  however,  upon  euch  ezaminatioQ  it  is  foand  that  COQ- 
stitQtional  rights  will  be  inToded  by  the  operation  of  the  atat- 
Qte,  it  is  the  duty  of  coarts  to  protect  them  by  declaring  the 
invalidity  of  the  statute. 

Upon  BDch  examination,  we  are  of  the  opinion  that  chapter 
271  of  the  Laws  of  1886  is  unoonstltatlonal  and  void.  Its 
provisionB  show  a  naked  and  undiagnised  attempt  to  take 
away  from  the  Broadway  Surface  company  and  its  stock- 
holders  and  creditors  its  property,  and  bestow  the  benefit 
thereof  upon  the  municipality  of  New  York.  The  act  attempts 
to  preserve  the  validity  of  the  consents  held  by  the  corpora- 
tioo,  notwithstanding  its  dissolution,  and  directs  their  sale  aod 
transfer  to  the  purchaser,  and  the  payment  of  the  purchase 
price  to  the  city. 

These  consents  were  the  muniments  of  title  to  the  enjoy- 
ment of  the  rights  acquired  thereunder  by  the  railroad  oor^ 
poratioD,  and  could  not  be  lawfully  retained  in  existence  at 
transferred,  except  by  its  coneent,  maoifeBted  in  some  of  the 
ways  provided  by  law.  Their  possession  by  any  lawfU  trans- 
feree would  eattUe  him  to  the  exercise  and  use  of  the  rights 
thereby  conferred.  The  attempt  to  transfer  them  to  a  third 
party  by  the  mere  foroe  of  the  statute,  without  the  consent  oi 
knowledge  of  thur  lawful  owners,  was  an  effort  to  change  their 
ownership  without  due  procesa  of  law:  Parker  v.  Browning,  8 
Paige,  388;  85  Am.  Deo.  717. 

Such  legislation  has  been  frequently  and  emphatically  ooo- 
demned:  Taylor  v.  Porter,  4  Hill,  147;  40  Am.  Deo.  274; 
Wynehamer  v.  People,  18  N.  Y.  434;  WeatervtU  v.  Gregg,  12 
Id.  202;  62  Am.  Dec  160;  Ki&tmm  v.  Thompeon,  108  TT.  8. 
168. 

In  speaking  of  the  reserved  power  to  alter,  amend,  and 
repeal  laws  anthoriiing  incorporations,  in  PeopU  v.  Botton  and 
Albany  S.  R.  Co.,  70  N.  Y.  570,  Judge  Earl  says:  "Under  this 
reserved  power,  the  legislature  may  impose  upon  railroad  cor- 
porations such  additional  restrictions  and  burdens  as  the 
public  good  requires.  It  may  not  confiscate  property,  bnt  it 
cannot  be  doubted  that  it  may  do  all  that  is  required  by  the 
act -of  1874." 

Judge  Thompson  said,  In  Doth  v.  Van  Vleeek,  7  Johns.  477, 
6  Am.  Deo.  291:  "It  is  repugnant  to  the  first  prindples  of  jot- 
tioe,  and  the  equal  and  permanent  sectirity  of  rights,  to  take  by 
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law  the  property  of  an  individaal  without  his  oonsenti  and 
give  it  to  another.'* 

The  main  argnment  presented  to  maintain  the  oonstitntion- 
alitj  of  this  act  is  the  assertion  that  these  consents  do  not 
constitute  property  within  the  usual  signification  of  that  term. 
We  have  considered  that  question,  and  do  not  agree  with  the 
claim.  In  view  of  the  fitct  that  the  statute  expressly  contem- 
plates their  salci  transfer,  and  acquisition  by  a  purchaser,  it 
would  seem  unnecessary  to  go  further  to  prove  the  fallacy  of 
such  a  contention. 

These  remarks  apply  with  equal  Ibrce  to  chapter  810.  The 
plaintiff  has  argued  the  case  upon  the  assumption  that  the 
chapter  referred  to  applies  to  the  Broadway  Surface  Railroad 
Company,  and  should  control  the  proceedings  to  wind  up  its 
affairs.  That  company  was,  however,  dissolved  on  January 
4th,  and  the  act  now  under  consideration  was  not  passed 
until  January  11th  thereafter,  and  could  not  have  retroactive 
effect  unless  its  language  expressly  required  it.  We  can  see 
no  ground  for  such  a  contention,  unless  we  look  beyond  the 
language  of  the  act  and  speculate  as  to  the  motives  of  the 
legislature  in  passing  it.  The  act  does  not  purport,  in  terms, 
to  have  a  retroactive  operation.  And  it  is  contrary  to  settled 
principles  to  give  it  such,  unless  there  is  something  in  the 
language  of  the  act  requiring  this  to  be  done. 

Section  1  provides:  ^^  Whenever  any  corporation  organised 
under  the  laws  of  this  state  shall  be  annulled  and  dissolved 
by  an  act  of  the  legislature,  it  shall  be  the  duty  of  the  attor- 
neys-general ....  to  bring  a  suit  ....  to  wind  up  the 
affairs  of  the  corporation." 

This  language  looks  plainly  to  prospective  cases  arising 
imder  the  act,  and  those  only,  and  there  is  nothing  in  the 
body  of  the  act  to  show  that  the  legislature  intended  it  to 
apply  to  a  dissolution  already  accomplished. 

The  character  of  a  statute  is  to  be  determined  by  its  pro- 
visions, and  not  by  its  title:  People  v.  MeCwMiy  16  N.  Y.  68; 
69  Am.  Dec.  642;  but  when  its  language  is  ambiguous  and 
doubtful,  resort  may  be  had  to  its  title  and  the  occasion  of  its 
enactment  to  explain  an  ambiguity  in  its  terms.  There  is 
no  ambiguity  in  Uie  terms  of  this  act,  and  nothing  to  indicate 
an  intention  to  give  it  retroactive  operation.  The  application 
of  the  act  to  the  Broadway  Surface  Company  can  be  sustained 
only  upon  the  theory  that  such  act  applies  to  all  corporations 
whatsoever,  theretofore  dissolved  by  legislative  act,  however 


remoie  m  point  ot  ume  sacn  aiBBoiutioa  may  osTe  oeea 
effected.  Whether  there  are  Buch  cases  or  not,  we  are  not 
informed,  but  we  are  invited  to  adopt  a  rule  whloh  would 
relate  back  and  cover  such  caMo  if  they  exist 

We  think  such  a  decision  would  conflict  with  wtUed  rules 
of  ooDstruotion.  In  New  York  etc.  It,  R,  Co.  v.  Va»  Horn,  67 
N.  Y.  473,  it  was  held  that  a  legislative  intent  to  violate  the 
eonatitntion  will  not  be  assumed,  nor  will  a  law  be  so  con- 
■tnied  M  to  give  it  a  retroactire  effect  when  it  is  oapable  of 
any  other  construction;  and  that  if  all  of  its  language  can  be 
satisfied  by  ^ving  it  prospective  operstioD  only,  that  con- 
ftmotioD  will  be  given  to  it. 

la  tbe  case  of  Daeh  v.  Van  KUtck,  7  Johns.  477,  6  Am.  Dec. 
291,  it  was  decided  that  it  is  a  prittdple  of  univwaol  jnrispru- 
dMioe  that  laws,  civil  and  crin^oal,  most  be  pro^>ective,  and 
cannot  have  a  retroactive  effect;  and  in  Benton  y.  Wiehnre, 
64  N.  Y.  229,  the  court  declared  that  neither  originAl  atatates 
nor  amendments  oan  hare  any  retroactive  effect,  unleaB,  in 
•zceptional  oases,  the  lagialatiiie  so  declare:  ^ofU  t.  Super' 
vUon,  48  Id.  ISO;  iVopk  v.  MeCaU,  94  Id.  587;  N.  Y.  &  0. 
M.  R.  R.  Co.  V.  Fan  Horn,  67  Id.  473.  The  poww  of  tbe 
kt^slatore  to  give  retroactive  operatiim  to  a  statute  in  some 
oases  is  coooeded,  but  we  believe  that,  to  hare  such  efifoct,  it 
should  declare  its  porpoee  in  plain  and  nnmistakahle  lan- 
guage, and  that  so  onusoal  a  signification  should  not  be 
attributed  to  it  by  leeorttDg  to  vague  and  equivocal  infei^ 
enees  wfakh  have  no  support  in  the  language  emidoyed. 
Such  an  interpretation  would  moat  emphatically  be  forbidden 
when  it  would  interfere  with  vested  rights.  If  we  were  at 
liberty  to  inquire  into  the  oiroumstancea  under  which  this  act 
was  passed,  and  its  oonneetion  witii  other  l^[iaUti«i  of  Uie 
same  period,  we  might  oonjeotore  that  the  legislature  dedgned 
it  to  apply  to  the  Broadway  Surface  Railroad  Conqiany;  but 
it  has  not  so  ezpiessed  itself  in  the  act,  and  tbe  rules  o(  con- 
struction to  wbtcb  we  have  referred  forbid  us  from  supplying 
the  language  neoessary  to  give  it  such  effect:  Benton  v.  Wirk- 
wire,  64  N.  Y.  23<.  But,  assuming  that  tiie  act  was  intended 
to  apply  and  retroactive  effect  be  given  to  U,  we  are  of  opinioo 
that  its  material  pvovisionB  are  open  to  mai^  serioas  objec- 
tions wliioh  eannot  be  obviated  or  reoottoilfld  with  the  prc^ 
Tisions  of  tbe  fundamental  law. 

A  receiver  is  the  representative  of  tiw  debtor.  It  is  his 
dnty  to  scrutinise  the  claims  mads  against  tbe  estate,  and 
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reject  and  defend  against  those  he  belieyee  to  be  unfounded  or 
illegal.  He  cannot  be  impartial  in  a  litigation  between  him* 
lelf  and  creditors  as  to  such  claims.  A  law,  tbeiefofe,  which 
makes  such  a  party  the  referee  to  take  the  proof  of  claims, 
and  the  judge  to  determine  the  materiality  of  evidence  offered 
in  their  support,  yiolates  a  fundamental  rule  in  the  adminis- 
tration of  justice.  No  man  can  be  a  judge  in  his  own  case, 
and  it  is  immaterial  whether  he  is  a  party  in  his  own  right  or 
as  trustee  of  an  express  trust;  in  either  eyent  he  is  a  party  to 
the  acti<»i,  interested  therein  and  precluded  from  acting  in  a 
judicial  capacity  in  the  determination  of  such  a  case.  Nemo 
debet  eeee  judex  in  propria  eauea.  This  law  is  objecti<»iable 
also  because  it  makes  proof  of  the  cost  of  the  obligation  the 
measure  of  the  creditor's  recovery,  instead  of  the  liability  of 
the  debtor  as  shown  by  the  terms  of  his  contract.  And,  again, 
it  requires  the  creditor  to  accept  payment  of  an  obligation 
before  maturity.  The  time  of  payment  of  a  pecuniary  obliga- 
tion is  a  material  provision  in  such  contract,  and  we  know  of 
no  authority  to  require  a  creditor  to  accept  payment  in  ad- 
vance, any  more  than  one  to  compel  such  payment  by  the 
debtor.  Each  party  has  the  right  to  stand  on  the  letter  of 
his  contract,  and  perform  it  according  to  its  terms*  But  an 
objection  to  this  act,  even  more  serious  than  those  considered, 
is  found  in  the  provision  for  the  appointment  of  a  receiver  of 
the  property  of  the  dissolved  corporation,  and  the  transfer  of 
its  assets  to  him  by  force  of  the  statute,  after  the  title  thereto 
had  become  vested  in  its  directors. 

It  will  not  be  claimed  that  the  appointment  of  such  a 
receiver  by  the  court  in  an  action  against  a  stranger,  without 
notice  to  tiie  trustees,  in  the  absence  of  the  authority  conferred 
by  chapter  810,  would  confer  upon  him  titie  to  property  pre- 
viously vested  in  others:  Parker  v.  Brouming^  8  Paige,  388;  86 
Am.  Dea  717.  We  cannot  see  how  this  case  differs  ifrom  the 
one  supposed.  The  only  authority  the  court  had  for  making 
the  appointment  was  derived  wholly  from  the  provisions  of 
this  act,  and  the  court  was  not  thereby  invested  with  any 
judicial  authority  or  discretion,  except  that  of  designating  the 
holder  of  the  titie  assumed  to  be  transferred  by  the  act  The 
court  has,  by  virtue  of  its  general  jurisdiction  over  trusts, 
authority  to  appoint  to  a  vacant  trusteeship,  and  perhaps,  for 
oause,  to  remove  fraudulent,  dishonest,  or  incompetent  trus- 
tees, and  appoint  others  to  perform  the  duties  of  the  trust  in 
srder  to  avoid  a  failure  thereof;  but  we  know  of  no  authority 


far  a  court  to  appdnt  a  reoeirer  of  property  Tested  in  trasteeB, 
without  oaoBO  and  withoot  ootice  to  them,  or  opportonity 
afforded  to  defeod  their  title  and  poeseBsion.  As  was  eaid  b; 
Judge  Earl  in  Stuart  ▼.  Palmer,  74  N.  Y.  184, 80  Am.  Rep.  289: 
"  Due  prooesB  of  law  requires  an  orderly  proceeding  adapted 
to  the  nature  of  the  case,  in  which  the  citixea  has  an  opportu- 
nity to  be  heard,  and  to  defend,  enforoe,  and  protect  bis  rights. 
A  bearing  and  an  opportunity  to  be  heard  is  absolutely  eeeen- 
tiaL  We  cannot  conceive  of  due  process  of  law  without  this." 
And  the  ohanoellor  had  pi^viously  said  in  Verplanck  v.  M. 
Int.  Co.,  2  Paige,  450:  "Another  fatal  objection  to  the  regu- 
larity of  theae  proceedings  is,  that  the  appellants  were  deprived 
of  the  poBsesaion  of  their  property  without  having  an  t^por- 
tunity  of  being  heard,  and  without  any  sufficient  cause  for 
suob  a  summary  proceeding.  By  the  settled  practice  of  the 
court  in  ordinary  suita,  a  receiver  cannot  be  appointed,  ex 
parte,  before  the  defendant  has  had  an  opportunity  to  be  heard 
in  relation  to  his  rights  ";  Devoe  t.  Ithaea  etc.  R.  R.  Co.,  5  Paige, 
621;  Ferguton  v.  Crawford,  70  N.  Y.  256;  26  Am.  Rep.  589. 
As  we  have  seen,  the  property  of  this  oorporatirai  vested  in  the 
persons  who  were  ita  directors  at  the  time  of  its  dissolutum. 
They  to(A  it  as  trustees  for  stockholders  and  creditors,  and 
were  not  made  parties  to  the  action  in  which  the  receiver  wag 
appointed.  No  legislation  can  authorise  the  appointment  (tf  a 
receiver  of  the  property  of  A  in  an  action  against  C,  without 
violating  the  provisions  of  the  constitution  in  relation  to  the 
taking  of  property  without  due  process  of  law.  That  the  legis- 
lature might  amend  the  provisions  of  the  Revised  Statutes  in 
relation  to  the  devolution  of  property  of  dissolved  corporations, 
is  indiapatable,  and  if  it  had  done  so  in  the  act  of  difisolution, 
or  previously,  it  would  undoubtedly  have  prevented  the  vest- 
ing of  the  property  in  trustees;  but  this  it  did  not  do,  and  it 
had  no  authority,  by  mere  force  of  legislative  enactment,  to 
take  vested  property  from  one  individual  or  trustee  and  give 
it  to  another:  McLaren  v.  PenmngUm,  1  Paige,  102;  TraiUet 
Dartmouth  CoOege  v.  Woodward,  4  Wheat.  518. 

These  conclusions  must  result  in  the  condemnation  of  the 
scheme  by  which  it  was  attempted  to  Wind  up  the  affairs  of 
the  Broadway  Surface  Railroad  Company,  as  the  provision  for 
bringing  an  action  by  the  attorney-general  to  wind  up  its 
affairs  was  incidental  merely,  and  so  intimately  connected 
with  the  mneral  nian  of  the  scheme  that  it  cannot  be  sunnwed 
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other  provisioiui  of  the  acL    We  therefore  tb 
obnoxiooB  to  the  objectioii  that  it  aBsumee  U 
without  due  process  of  law,  and  impairs  the  ob 
tracts.    The  questions  as  to  the  rights  of  the 
ander  the  traffic  contracts  are  not  before  us  in  i 
authorize  us  to  pass  definitely  upon  them;  bui 
erly,  in  this  action,  determine  their  validity  so 
jections  are  made  to  them  by  the  plaintiff  i 
The  plaintiff  has  not  alleged  any  want  of  power 
the  defendant  corporations  to  run  cars  over  the  1 
face  railroad  under  their  respective  charters,  a 
tion  must  be  left  until  the  attorney-general  arrai 
direct  action  for  usurpation:  Peq^b  v.  B.,  F.,  < 
Co.,  89  N.  Y.  93;  Dmike  v.  New  York  icR.L.& 
699. 

It  is  claimed  that  the  contract  with  the  B: 
Seventh  Avenue  railroad  is  void  because  it  is 
company  owning  a  parallel  railroad.    The  trial 
that  it  was  parallel  to  the  Broadway  Surface  railr 
ing,  for  the  purposes  of  this  decision,  that  this  w 
of  fact  and  not  of  law,  and  that  we  are  bound  b^ 
we  do  not  conceive  that  fact  to  be  conclusive  on 
The  material  ground  upon  which  the  contentio] 
the  proviso  to  section  15,  chapter  252,  Laws  of  11 
ing  companies  organised  thereunder  to  lease  or  t  ; 
rights  to  run  upon  or  over  any  portion  of  their  ri 
to  any  other  street  surface  railroad  company  auti  i 
upon  such  route.    The  proviso  is,  that  the  secti<  i 
be  construed  to  authorise  any  of  such  companiec  ' 
rights  or  franchises  "  to  any  other  company  own  i 
ating  a  road  parallel  thereta 

By  these  contracts,  the  Broadway  Surfeice  rail  i 
the  right  from  the  Broadway  and  Seventh  Av  i 
and  from  the  Twenty-third  Street  Railroad  Coi  | 
cars,  and  make  a  continuous  trip  for  a  singl 
termination  of  their  respective  roads,  over  the  I  i 
roads;  and  such  roads,  from  their  respective  pel  I 
tion,  were  thereby  respectively  authorized  to  rm  : 
Broadway  Surface  railroad.  That  these  rights  i 
and  inured  largely  to  the  convenience  and 
traveling  public,  is  not  now  denied. 

The  uniform  course  of  legislation  in  refereno    ; 
roads  shows  a  policy  on  the  part  of  the  stal 


ammgements  for  the  connectioii  of  coDunnoos  lineB,  and 
tb«  truiflfer  of  paswugen  from  one  road  to  another,  with  the 
view  of  giving  the  longest  senioe  poesible  to  the  public  with- 
oat  increase  of  fore.  It  can  hardlj  be  eoppoeed  that  the 
l^islatore,  while  ezpreesly  making  provlsioDfl  for  ench  fa- 
cilitiea,  intended  to  proscribe  companies  connecting  with 
another  road,  which  happened  to  own  a  line  parallel  for 
a  certain  portion  of  its  length,  but  which  also  owned  other 
Hnefi  extending  beyond  the  parallel  portion,  &om  the  benefits 
to  be  derived  from  a  traffic  contract.  It  seems  to  as  that  the 
obviouB  intent  of  this  prorision  was  to  avoid  the  monopoly  of 
parallel  lines,  and  prevent  the  acquisition  by  one  railroad 
company  of  the  exclusive  posBeesion  and  control  of  such  lines. 
It  therefore  prohibits  leases  to  parallel  roads.  This  does  not, 
and  in  our  judgment  was  not  intended  to,  preclude  such  com- 
panies from  making  traffic  contraote  for  the  partial  use  of 
their  respective  routes  beyond  the  line  of  parallelism.  These 
oootracto  were  not  in  terms  or  In  effect  leases  of  such  rights, 
and  did  not  surrender  possession  or  ctHitroI  of  Uie  road  by  its 
original  owner.  Such  oontraetfl  were  also  authorized  by  chap- 
ter 218  of  the  Laws  of  1889,  and  we  do  not  consider  that  statute 
to  have  been  repealed  by  the  proviso  of  the  act  of  1884,  or 
other  le^Iation  on  the  subject. 

There  are  many  other  interesting  and  important  questions 
pnsented  by  the  brie&  of  the  able  connsel  for  the  respective 
parties  which  it  might  be  proper  to  discuss,  were  it  not  that 
the  demands  made  by  the  claims  of  practical  litigation  upon 
oar  time  are  so  imperative  as  to  forbid  the  ctmsideration  of 
abstract  and  speoolative  investigations.  Such  questions  must 
be  left  to  occasions  when  parties  aetoally  aggrieved  present 
them  in  a  litigatiou  where  their  consideration  is  essential  to 
the  determination  of  rights.  The  riews  expressed  lead  to  a 
denial  of  the  relief  sought  in  the  action  by  the  plaintiff. 

The  judgments  of  the  special  and  general  terms  should  be 
reversed,  and  the  complaint  dismissed,  with  costs  to  the  de- 
fendant other  than  the  reodver. 

Andrews  and  Eabl,  JJ.,  oononrred  in  the  resolt,  upon  thesb 
grounds:  1.  The  annulling  act  is  constitutional  and  valid, 
and  ite  effect  was  only  to  take  the  life  of  the  corporation; 
2.  All  the  property  of  the  corporation,  including  its  street 
franohisea  and  its  mortgages  and  valid  contracts,  inoluding 
what  are  called  the  traffic  contracts  with  other  railway  com- 
paoiea,  snirived;  8.  The  act,  chapter  271,  U  oncoattitational; 
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4.  That  acit,  and  the  act,  cbspter  810,  are  parts  of  the  same 
ficheme  adopted  by  the  legislature  for  the  purpose  of  winding 
up  the  afiairs  of  the  corporation,  and  disposing  of  and  dis- 
tributing its  property.  The  main  features  of  the  latter  act 
are  unconstitutional  and  void,  and  thus  so  muclf  of  the  legis- 
lative scheme  has  failed  that  there  is  not  enough  left  to  save 
the  whole  act  from  condemnation;  5.  As  the  latter  act  is  thus 
wholly  void,  and  this  action  is  founded  and  depends  solely 
upon  it,  there  is  no  warrant  for  its  maintenance,  and  there* 
fore  the  judgment  should  be  reversed,  and  compalint  dismissed* 
Judgment  accordingly. 

Xmor  or  DmaoumoM  or  OoaroKATKiir,  wiumisa  bt  Ripbal  op  ns 
Cbabtib  OB  QiHBBWiaB.  —In  the  notn  to  State  Btmk  r.  Biaitp  12  Am.  Pea 
t39,  Ma^r.SkOeBaHki/lfwikCafiflma,  40  Id.  79J,  %nd  Mkun^  Diiek  0^, 
T.  ZeSkHtatkt  09  Id.  S36  et  aeq.,  the  mbjeot  of  the  dinolution  of  oorporatioot 
has  been  treated  at  lome  length.  In  thoee  notee  it  is  shown  that  at  common 
law,  npen  the  diMolntion  or  eiTil  death  of  a  oorporation,  its  real  estate  re* 
Tsrted  to  the  original  owners  or  their  heirs,  its  personal  property  vested  in 
the  state  or  sovereign,  and  aU  delits  dne  to  or  from  it  were  by  operation  of  law 
eztingnished.  And,  what  is  more  remarkable,  that  there  have  been  courts  in 
this  oonntry,  even  since  the  adoption  of  the  oonstituticm  of  the  United  States, 
which  have  upheld  this  doctrine.  It  is  diffionlt  to  comprehend  how  any 
American  oonrt  eoold  conceive  that  snch  a  doctrine  was  in  harmony  with  the 
provisions  of  the  federal  oonstitntion  and  the  principles  of  American  juris* 
prudence.  In  two  of  the  states  whose  ooorts  at  an  early  day  reoognijEed  this 
rule  of  the  Bnc^h  common  law  ae  in  force^  subsequent  decisions  have  ex- 
pressly overruled  the  earlier  decisions  on  this  point  In  StaJU  Bank  v.  SiaUf 
1  Blackf.  267, 12  Am.  Dee.  234,  the  supreme  court  of  Indiana  decided  that  the 
effects  of  a  dissolution  of  a  corporation  at  common  law  were:  1.  That  its  lands 
and  tenements  reverted  to  the  person  by  whom  they  were  granted  to  the  corpo- 
ration; 2.  Its  goods  and  chattels  veeted  in  the  crown;  8.  The  debte  due  to  and 
from  it  were  extinguished.  But  in  the  case  of  State  v.  Bailep,  16  Ind.  46,  62, 
79  Am.  Deo.  406,  411,  Perkin%  J.,  in  deUvering  the  opinion  of  the  court  said: 
"  It  may  be  observed,  further,  that  the  supreme  court  of  the  United  States  in 
Bacon  v.  Boberteon,  18  How.  480,  has  held  that  on  the  dissolution  of  a  once 
legal  corporation,  ite  personal  and  real  property  become  assete  for  the  pay- 
ment of  ite  debte  and  distribution  among  the  stockholders,  contrary  to  the 
doctrine  asserted  in  most  elementary  worlu;  and  in  State  Bank  v.  State, 
tupra.  This  doctrine  seems  to  us  to  be  right.**  In  the  cases  of  Commercial 
Bank  ofJiatekm  v.  Chambere,  8  Smedes  &  M.  9,  and  CouUer  v.  Bobertson,  24 
Miss.  278^  67  Am.  Dea  168^  the  high  court  of  errors  and  appeals  held  that 
this  rule  of  the  English  common  law,  except  ae  modified  by  stetate,  was  in 
force  in  the  stote  of  MississippL  But  Campbell,  J.,  delivering  the  opinion  ol 
the  supreme  court  of  that  stete  in  the  case  of  Bank  o/Mitdtdffi  v.  Dwnean, 
66  Miss.  178^  said:  "The  injustice  of  the  common-law  rule,  and  ite  '  hostility 
to  the  more  enlightened  spirit  d  the  age,*  were  uiged  upon  the  high  court  of 
eiTors  and  appeals  by  counsel,  who  insisted  that  it  was  condemned  by  reason 
and  the  prindplee  of  modem  and  enlightened  jurisprudence;  but  the  firm 
ol  the  court  was,  that^  except  ae  modified  by  statute^  the  oommoii^ 


law  rak  oa  tUi  MlijMt  wh  in  full  fatM  utd  opantion  fa  Ob  ■tete.  W* 
IwrawlMdtatiiMtodMhn  oar  Ml  «aiMnmwiB  wtth  tiM  vlnn  ni  oaraM] 
oa  tUi  polat)  and  ow  illwnt  from  tba  nev  of  tba  bi^  oovrt  «(  «mn  and 
■ppMb  MUiOQiioed  in  the  omb  oI  Oomlltr  t.  tMimltom,  21  Hin.  XTS."  And 
tka  i-gij|.|yT*  "*  t*"*  -***-«  *»»■  Jtm-**.!  til**,  "cotheflnaldiMohitian  oloiif 
oorponttioB,  MtUr  by  Jvdgmmt  w  othenriM,  ill  ito  cmI  aud  petwDil  a«tata 
■hUl  b«  VMtod  !■  Uw  indiridiiab  wbo  nwy  hare  bean  membon  of  tha  «arfo- 
radoo,  or  itooUioldan,  In  Vbtax  iMpAotiTa  propoiiiotu,  irito  diall  hold  the 
*ama  aa  tenanU  in  oonunon;  ....  and  debta  dae  to  and  Irom  tha  oorptt*- 
tion  ihall  not  b*  axtiiigiiuhAd  \j  H»  diMoIntum ";  Bar.  Coda  Mia.  1880; 
•so.  lOiO.  In  tlu  OEM  of  /'(XD  T.  BfinA,  1  Ii^  Eq.  3S8,  M  Am.  Doo.  4^ 
the  MipraiiM  oonrt  of  North  Qtralina  held  that  the  Bngliah  common-law  doo- 
farina  haNtofoca  itated  waa  in  Earoa  in  Uiat  atata.  And  tbii  daaiaiao  haa 
been  ^prared  in  Mt^  t.  IfalUU,  6  Jroea  Eq.  S46.  It  would  appear,  how- 
arar,  that  tbe  bjnatiM  likeljr  to  reenlt  from  the  aoplioatim  of  enoh  a  doo- 
trine  haa  been  avoided  hy  tlw  intarpoolticn  of  tha  ooorta  of  aqnily  in  that 
itate,  for  SmiBi,  0.  J.,  in  delirering  the  c^inion  of  tbe  oovct  in  Vem  OtoAa  r. 
/>aJb«e4;nH.a407,  473,Mfar^totheBaoBaea,Baid:  "ThMadeei«mw 
were  made  and  tbeaeoondndnna  reaped  after  fnUdJeonedon  and  CMefnloon- 
•idaralaoQ  bj  aa  aUe  joriata  aa  eref  piaaided  in  thia  eonr^  and  oar  relnctanoa 
(o  diatnrb  thorn  altar  m  long  an  aoqnieaoanoa  hj  the  prafeanen  oenld  be 
oreroome  only  b^  the  (4MrectoonTiatian«  of  their  eRer.  ni^  reat,  howarer, 
npon  atrietly  legal  prindplea,  waD  aettied  bj  antbtxity,  and  earriad  to  their 
logioa]  leanlte,  tba  aoandnaaa  tt  wUdi,  in  tdhdr  ^plil»tiooa  to  tha  faeta  be- 
lore  the  ooar^  we  are  not  diepoeed  nor  ia  it  nnoeaiiy  to  qnaation  or  eoobo- 
Tert  Bnt  a  romedjr  haa  baan  ai^geated,  and  in  nnmofooa  eaaaa  af^ted, 
which  may  aeem  to  oonffiot  with  tbe  deoiaianB  of  thii  eonr^  by  ealling  into 
ezerdM  oa  behalf  of  the  oreditora  or  othera  Intcreated  tbe  eqnitablo  Jwiidio- 
tion  of  tha  conrt,  interpoaing  and  affording  relief  when  none  ia  adniiMiUe  at 
law,  and  for  tba  very  raaaoti  that  there  ia  no  1^^  remedy.  Whik  it  ie 
manifeet  that  by  ita  diesolntion  the  oorpcvation  oeaaee  to  exist,  and  ean  m>> 
tain  the  relatione  of  neither  creditor  nor  debtor  towarda  othan,  and  hence 
debta  to  or  from  it  beoonte  extinct  at  law,  it  u  inequitaMo  mat  orediton 
■honld  go  unpaid,  when  there  are  fnnda  or  debta  of  Uie  dofnnot  oorporation 
which  onght  to  be  applied  in  payment,  timply  (or  want  of  eonM  1^^  bong 
intervening  between  the  oreditor*  and  deUtota  ot  the  oDrpontion,  with 
capacity  to  make  tiie  oolleotitm  and  adjoatmenb  Accordingly,  acting  npcm 
the  maxim  that  tnuta  aball  not  fail  for  want  <A  a  tnutee^  and  regarding  the 
dobta  and  other  property  of  the  diasolvad  corporation  aa  the  property  of  iti 
oieditoti  to  the  extent  of  their  reapectlTe  claima,  the  eonrt  of  eqni^  will 
■tretch  out  ita  amu  and  gather  up  and  ooUeot  the  aeaeta,  though  there  be  no 
■triot  l^al  owner  to  assert  hia  right,  and  will  appropriate  and  diatribnte 
thorn  among  the  oreditors,  and  subordinate  tberetts  among  ita  leoondarycradi- 
tore,  the  ttockhcdden  thenuelvea.  ^e  aieroiaa  of  thia  equitable  power, 
though  not  adverted  to  in  the  oaaea  cited,  ii  not  denied,  nor  iiitinoomaiitent 
with  the  principle  therein  declared.  The  remedy  anggeated  growe  out  ot 
thoaa  rigoroui  niee  of  the  oommoa  law,  and  i«  Uie  o&pring  ot  nagaaaity  to 
prorent  a  failnro  of  Jnatioe." 

Tlieee  are  the  principal  atataa  In  which  the  oomnum-law  doctrine  on  tbii 
anbjeot  hat  been  reoopiiMd.    Thwe  are  to  be  found  in  the  reptota  of  oti« 
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the  qiiastioiis  involved  in  tha  oMei.    We  doalyt  very 
AflMrioaa.Mie  esn  be  found  in  i^uA^  by  the  Jndgmei 
property^  either  nel  of  peww^lel^  of  a  ootponition  hu 
erediton  and  etoekholdeni  end  tnnef ened  to  other  pen 
or  appropriated  to  the  nee  of  the  etate^  witbont  provisie 
iation.    The  aapreme  oonrt  of  the  United  Statee  haa  n 
eziatenoe  in  thia  ooontryof  anjandi  role  of  law  aa  that  ^ 
the  mie  of  the  Wngliah  oommon  law  in  ref erenoe  to  tht 
aolved  eorporation.    On  the  eontrary*  that  tribilnal  haa  i 
the  property  of  anch  a  eorporation  oonatitntee  a  tnut  fu 
of  ita  erediton^  and  for  diatribntion  among  ite  atockhol 
IliQer,  in  delivering  the  opinion  of  the  ocmrt  in  Chremwood 
U.  S.  ISf  19,  aaid:  ''Peraonal  and  real  property,  acqnired 
doling  ita  lawfnl  ezirtenee^  righta  of  eontract  or  ohoeee  in  ( 
and  whioh  do  not  in  their  natnre  depend  npon  the  general 
by  the  charter,  are  not  deatn^ed  by  anch  a  repeal;  and  i 
the  l^gialatnre  doee  not  provide  aome  apeoial  remedy,  enf or 
the  meena  within  their  power.    The  righta  of  the  ahare-hoh 
pocation  to  their  intereat  in  ita  property  are  not  annihilated 
and  there  mnat  remain  in  the  eonrta  the  power  to  protect  tl 
tbeeaee  of  Cummr.Arhtumu,  15  How.  304»  812,  Mr.  Joatio 
ing  the  opinion  of  the  court,  aaid:  **  The  capital  and  debt 
other  moneyed  oorporationa  oonatitnte  a  tmat  fnnd  and  pi 
nent  of  oreditora  and  atockholden,  and  a  conrt  of  equity  wi 
fuid,  and  aee  that  it  be  dnly  collected  and  applied.  •  . 
Judgment^  a  law  diatribnting  the  property  of  an  inaolvent  tr 
eorpotatian  among  ita  atockholdera,  or  giving  it  to  atrangei 
the  nae  of  the  atate^  woold  aa  clearly  impair  the  obligation  i 
a  law  giving  to  the  heira  the  effecta  of  a  deceaaed  natural  ] 
dnaion  of  lua  creditor^  would  impair  the  obligation  of  hia 
Jnatioe  Story,  in  delivering  the  opinion  of  the  court  in  Ti 
Cranch,  43^  62;  aaid:  "But  that  the  legislature  can  repeal 
private  corporations,  or  confirming  to  them  property  alread 
the  faith  of  previoua  laws,  and  by  anch  repeal  can  vest  the 
oorporationa  exclusively  in  the  atate,  or  dispoae  of  the  same 
aa  they  may  pleaae,  without  the  consent  or  default  of  the  a 
not  prspared  to  admit;  and  we  think  ourselvee  atanding  up 
of  natural  juatioe,  upon  the  fundamental  lawaof  every  free  \ 
the  apirit  and  letter  of  the  cooatitution  of  the  United  8ta 
deeiaiona  of  moat  respectable  judicial  tribunals,  in  resisting 
And  the  same  diatinguiahed  jurist,  in  delivering  the  qpin 
Pokmac  Oompanif,  8  Pet.  281, 285,  said:  "The  obligation  c 
survives;  and  the  oreditora  may  enforce  their  daima  aga 
belonging  to  the  corporation  which  haa  not  passed  into  the 
pnrohaserB;  but  is  atill  held  in  trust  for  the  oompeny,  or  fo 
tbareof^  at  the  time  of  ita  disaolntion,  in  any  mode  pern 
Uws.** 

The  just  and  Teaaonabln  deotiinee  enunoiated  in  the  fort 
firmly  eetabliahed  by  the  great  weight  of  authority  in  thii 
Soberimm,  6  Wall  277;  SMeldt  v.  Okh,  05  U.  a  824;  IF 
kaeon,  806;  Loiknp  v.  SUdnum,  13  Blatchf.  184;  CWrry  v. 
171;  Hcw$  V.  Bobimon,  20  Fla.  352;  Sobbmm  v.  Lm§,  11 
Ok  V.  ifMiga».,  116 QL  170;  PoiaeBv.  SaOnad  Co,.  42 
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Farmer,  6ft  Ma  2U;  yaOoma  Truai  Co.  r.  Mtkr,  S3  K.  J.  Bq.  IBS;  Jfew^ 
/oumUauid eic  Ok  r,  Schodk,  40 Id.  222|  Towar  ▼.  Hale,  40 Buii.  9Q1;  Lmr. 
American  tie,  Camai  Cb.,  8  Abb.  P^.,  K.  S.,  1;  Heath  r.  Barmore,  60  K  T. 
802;  Haetinger,  Drew,  76 Id.  9;  Movny.  Sdiaffan,  22W.  Va.  2282;  lAombn 
Co,  T.  Word,  80  Id.  43.  And  it  ii  now  provided  by  statate  in  most  if  not  «U 
of  the  statesy  that,  upon  the  diasolntion  of  a  corporation,  its  property  of 
every  kind  ahall  be  a  fund  for  the  payment  of  iti  d^iti,  and  that  the  baJanoo 
remaining  after  meeting  all  ite  legal  obligatioos  shall  be  divided  among  its 
stockholders  in  prcq^Mirtion  to  their  reepeetivie  interests.  And  tiiis  wonld 
seem  to  be  the  only  disposition  of  the  property  of  a  dissolved  corporation 
that  can  be  made  in  harmony  with  the  principles  of  justice  and  in  accord- 
ance with  the  provisians  of  the  oonstitntion  of  the  United  States.  The 
property  of  a  corporation  belongs  to  its  stookhnMera.  In  delivering  the 
opinion  of  the  court  in  Mooire  v.  BehappeH,  22  W.  Va.  291,  Snyder,  J.,  said: 
"  In  contemplation  of  Isw,  the  property  and  ri^ts  of  an  incorporated  com- 
pany beloog  to  the  united  association  acting  in  the  corporate  name,  and  not 
to  the  stockholders.  The  latter,  however,  are  the  reel  ownors;  and  a  tech- 
nical tmst  thus  arises  in  their  favor,  which  will  be  protected  and  enforced 
by  the  courts  of  equity."  The  efibct  of  the  dissolntion  of  the  oorpQration  is 
to  change  the  form,  but  not  to  destroy  this  ownenh^  As  was  said  by  Low- 
rie,  C.  J.,  delivering  the  opinion  of  the  eourt  in  Lamman  v.  LAamon  VaUeif 
n.  R,  Co.,  30  Pa.  St.  42,  72  Am.  Dec  685:  *<Theaot  of  dissolntion  works  a 
change  in  the  form  of  the  interests  of  its  msmben,  by  destroying  the  stock, 
and  substituting  the  thing  which  the  stock  represented,  thas  is,  a  legal  in- 
terest in  the  property,  and  leavee  the  members  to  such  a  diviuon  of  this.** 
This  property  no  law  can  take  from  its  owners  and  transfer  to  another  with- 
out compensation,  nor  appropriate  to  the  use  of  the  state  without  due  process 
of  law.  Said  Shipman,  J.,  in  delivering  the  opinion  of  the  court  in  Lotkrop 
V.  Siedman,  13  Blatohf.  143:  "A  repeal  of  a  charter  does  not  of  itself  violate 
or  impair  the  obligations  of  any  contract  which  the  corporation  has  entered 
into.  But  the  legislature  cannot  eetablish  such  rulee  in  regard  to  the  man- 
agement s.id  disposition  of  the  assets  of  the  oorporation,  that  the  avails  shall 
be  diverted  from  or  divided  unfairly  and  unequally  among  the  creditors,  and 
thus  impair  the  obligation  of  contracts,  or  that  the  portion  of  the  avails 
which  belong  to  the  stockholders  shall  be  sequestered  and  diverted  from  the 
owners,  and  thus  injure  vested  rights.*'  And  Mr.  Justice  Story,  in  deliver- 
ing the  opinion  of  the  court  in  WiOAmm  v.  Lekmd,  2  Bet.  658;  said:  "  We 
know  of  no  case  in  which  a  legislative  act  to  transfer  the  property  of  A  to  B 
witliout  his  consent  has  ever  been  held  a  constitutional  ezeroise  of  legislative 
power  in  any  state  in  the  Union.  On  the  contrary,  it  has  been  constantly 
resisted  as  inconsistent  with  just  principles  by  every  judicial  tribunal  in 
which  it  has  been  attempted  to  be  enforoed."  Where  lands  are  conveyed  to 
a  corporation  by  an  absolute  grant,  it  would  seem  tfaat»  in  this  country,  there 
can  remain  in  tlw  grantor  no  reversion  or  possibility  of  a  reverter:  Fklekftr 
V.  Pedb»  6 Cranch,  87;  NkoU^.  New  Torhand  ErieR.  R.  Co.,  12 N.  Y.  121; 
Heath  V.  Barmort,  60  Id.  802;  Yaiee  v.  Van  de  Bogeri,  66  Id.  626;  Brie  ele. 
R.  R.  Co.  V.  Caeey,  56  Pa.  St.  287.  Chief  Justice  Marriiall,  in  delivering  the 
opinion  of  the  court  in  Fkkher  v.  Peck,  6Cranch,  137,  said:  "A  grsnt,  in  its 
own  nature,  amounts  to  an  extinguishment  of  the  right  of  the  grsntor,  and 
impUee  a  contract  not  to  reassert  that  right."  And  Black,  J.,  delivering  the 
opinion  of  the  court  in  Erie  etc  R.  R.  Co.  v.  Cbwy,  26  Pa.  St.  825^  said: 
"The  suggestion  that  the  repealing  act  will  have  the  effect  of  patting  the 
road  into  the  possession  d  the  penons  whose  lands  were  taken  to  build  it 
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an  it  entitled  to  aiill  Um  r^gud.  In  the  first  plaM  it  it  f  oaaded  fai  auif  Mt 
error."  And  in  J7MI  t.  ^a9  roHb  do.  i?.  i?.  Ok,  12  K.  Y.  128^  Bwker,  J.» 
dbUvoring  tlie  opinion  of  the  eoortkMid:  "  It  it  not  to  the  partiee  to  a  grmnt^ 
but  to  iti  temwy  that  we  look  to  eeoertun  the  cbaraoter  and  extent  of  the 
eatete  eooT^fad.  Soch  waathemleatoommonlaw^  andiaatUlbyetatDte." 
By  the  eiTil  bw  alao  the  property  of  a  disaolTed  eorporation  belongs  to  ita 
meinbera,  and  moat  be  divided  among  them:  Stark  ▼.  Bwrhe^  5  La.  Ann.  740| 
CUkem'  Bank  qf  Louiakma  ▼•  Levee  8.  O.  P.  Oa.,  7  Id.  280. 

What  Fbascbibes,  Ttiawrs,  aitb  CoHTBAcni  ov  OoBVOKAnoii  SntTrrs 
ITS  DnsQLOnov.  —  A  grant  of  a  ocvporate  franehiae  ia  neceaaarily  sabjeot  to 
the  eondition  that  the  ptiTilegee  and  f raaehiaee  oonferred  ahaU  notbeaboaed, 
or  employed  to  defeat  the  enda  for  which  they  were  conferred,  and  that 
when  they  are  abnaed  or  miaemployed,  they  may  be  withdrawn  by  prooeed* 
inga  oonaiatent  with  law:  Mummar,  Pdomae  Ca,  8  Pet  281;  Chicago L,  /. 
Co.  T.  NeedUe,  118  U.  8.  874.  Stoty,  J.,  delivering  the  opinion  of  the  ooort 
in  Mttmma  ▼.  Potamae  0<k,  eapra,  aaid:  **  A  eorporation,  by  the  very  terma 
and  nature  of  ita  politioal  eziatenoe,  ia  anbjeot  to  diuolnUon  by  a  aarrander 
of  ita  corporate  franchiaei^  and  by  a  forfeitore  of  them  for  wiUfol  mianaer 
and  non-naer.  Every  creditor  mnat  be  preaamed  to  nndentand  the  natore 
and  ineideiita  of  andi  a  body  poUtio^  and  to  contract  with  reference  to  them.  ** 
And  aa  the  yazioiia  atatea  of  the  Unioa  have^  aince  the  deoiaion  in  the  eela* 
brated  caaeof  DoffmontikCbOeye  ▼.  Woodward^  4  Wheat.  618,  either  by  atat- 
ntea  or  in  their  conatitationa,  reeenred  the  right  to  alter,  amend,  or  repeal 
charters  of  oorporationa  at  the  pleaaore  of  the  legialatnre,  it  beoomea  an  im- 
portant practical  qneation  to  determine  what  franchiaes,  righta,  privilegea, 
and  contraeta  of  the  corporation  anrvire  ita  diaaolnticn  by  the  repeal  of  ite 
charter  or  otherwise.  The  effect  of  the  reaervation  of  the  right  to  alter, 
amend,  or  repeal  a  charter  of  incorporation  ia  to  prevent  the  charter  from 
becoming  what  it  otherwise  woald  be,  a  contract  with  the  state,  to  qualify 
the  grant,  and  to  prevent  the  ezerciae  of  the  rsaorved  power  from  falling 
within  the  prohibition  of  the  federal  oonstitation,  aa  an  act  impairing  the 
obligation  of  a  contract:  Weei  Wieeonein  IVy  Co,  v.  SupenneorBqfTrempealeam 
Co.^  85  Wia.  257;  affirmed  98  U.  S.  596;  Afayor  eU,  qf  Woreeater  v.  Norwkk 
tie.  R,  R,  Co,,  109  Mass.  103;  State  v.  CommieeUmere  qf  B.  R.  Taaoatkmf  87 
N.  J.  L.  228;  Read  v.  Franifori  Bank,  23  Me.  818;  McLaren  v.  PemdngUm,  1 
Paige,  102;  New  York  CabU  R'y  Co.  v.  ChanAere  Street  etc  R,  R.  Co.,  40  Hon, 
29;  Svydam  v.  Moore,  8  Barb.  858;  White  v.  Syraeaee  etc  R.  R.  Co,,  14  Id. 
659;  TomUneon  v.  Jeeeup,  15  Wall.  454;  Beer  Co,  v.  Maeeachieette,  97  U.  S, 
25.  Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in  TomUneon  v. 
Jeeeup,  eupra,  said:  "The  reservation  affeota  the  entire  relation  between  the 
atate  and  the  corporation,  and  plaoea  under  legislative  control  all  righta^ 
privilegea,  and  immunitiea  derived  by  ita  charter  directly  from  the  atate." 
Property  or  righta  which  have  become  veated  in  a  corporation  under  a  legiti« 
mate  exercise  of  the  powers  granted  to  it  cannot  be  taken  away  from  it  by 
any  legislative  act:  Railroad  Co.  v.  Maine,  96  U.  S.  499;  ShnMng  Fund  Caeet, 
99  Id.  700;  ComnumweaUh  v.  Beeen  Co.,  18  Gray,  239;  Detroit  v.  DetroH  etc 
Cc,^Mkh.l40i  Attoniey'Generatr.RaihoadCon^miiee,26yria.^6.  And 
when  a  law  is  in  its  nature  a  contract,  when  abeolnte  righta  have  vested 
under  that  eontract^  a  repeal  of  the  law  cannot  divaat  thoae  rights:  Fletcher 
V.  Peek,  6  Granch,  87;  Brooklyn  Central  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co., 
82  Barb.  858. 

But  there  are  franohiaea  and  pririlageaof  a  cocpomftion  which  do  not  aai^ 
Vive  ita  diaaolution.    The  fnmchise  of  becoming  and  being  a  enperation  If 
▲m.  Bt.  £sp..  Vol.  vn.  "  4t 


€Oa  at  HMM.  Tbii  U  ft  fniMhiM  m  in  nuore  uiMpMue  ol  teuufur  or  ungn- 
roenti  XempUt  He.  B.  R.  Ch.  v.  BaOnad  ComUiaomen,  112  D.  S.  OW;  Wit- 
lamMt  Hfa-Oo.  T.  Banki/  BriHA  CWmnUs,  ItO  Id.  191)  Batt  y.  SaiSmim 
B.B.Co.,1  BroniMr'i  0.  0.  613;  CbntDwaraiU  t.  SniO,  10  AUm,  M8{  B7 
Am.  Dae.  672.  Cnrtu,  J.,  in  daliTsring  tbm  t^mimi  of  tha  oonrt  in  HaO  t. 
SaObiaM  B.  R.  Co.,  1  Broiuwr's  C.  C.  610,  «ud:  "Ttw  basoluM  to  1m  »  oer- 
poration  la,  Uierafore,  not  a  mbjeot  of  lala  and  tianafar,  iiiilwi  flis  Imt,  br 
Mai»  podtiTe  proriaian,  haa  mada  it  ao,  and  pentad  oat  the  modaa  fai  whwh 
■Dcli  aala  and  tnutatar  may  be  aAMtad."  Mr.  Joitioa  Uillar,  In  daUrariBf 
the  opinion  «f  tlia  oonrt  in  WUIamelU  Kfih  Oit.  t.  B<mk  ^  Briim  CbtmMa, 
119n.  B.  1S7,  Mid:  "Bat  there  were  fmubiaeacnatod  by  tboaotal  Imot- 
poraUoa  whioh  would  be  of  no  valne  to  the  pnraliaaar,  whioh,  in  tha  Bator* 
of  thing*,  oOTild  not  ba  tranaferrad  to  i^  and  whioh  ware  not  intended  to  ba 
tranafeirad  to  it.  Obrionaly,  among  tlieae  wm  the  right  to  oxiat  aa  •  «afp> 
ration."  And  Mr.  Jnatioa  Matthew^  dalivaiing  the  a|iinion  ot  tba  oonrt  in 
ManpUi  ele.B.a.Co.  v.  Railnad  Ooim»l*tiimet%  IIS  U.  a  820^  aud:  "I^ 
a*  reqnirad  bj  the  aignment  of  the  plaintiff  in  error,  we  regard  and  tnat 
the  franobiaa  of  b«ing  a  oorpocatiam  aa  an  inoorporeal  btreditamwt^  aad  an 
estate  capable  of  paasing  betweon  putiea  by  dead,  or  of  being  (barged  hj 
way  of  mortgage,  and  ol  being  acdd  under  a  power  by  Tirtva  of  Jodioial 
prooeai,  the  logicaJ  oonaaqnanoee  wilt  be  found  to  iDTolre  inanpaiahle  diA 
onltiea  and  oontrmdiotioDB.  ....  A  oonoeptiaa  whioh  laadi  to  aneb  inooo- 
graitiea  mnat  be  eaaantially  emneoaa." 

TfaU  [ranohiae  to  exiit  aa  a  oorporation  ia  J<-><"g»<7*i-M-  Iron  flu  fnui- 
ohiie*  to  b«  enjoyed  and  lued  by  tha  oorpcvation  after  it*  ereetiunt  CbmMoa- 
tBo^lhy.  Sailh,  10AllsD,U8i87Ani.  D»o.m2i  AdcuMT.  Betlomele.ll.  B.Col, 
i  Nat.  Bank.  Bag.  90;  Saeaa  v.  Boton  de.  A.  A.  Col,  S  Id.  234t  MeofU*  He. 
R.  R.  Co.  V.  Railroad  OonmMtkmert,  IIS  U.  8.  600.  A  oarpotBtiaa  may  esiit 
before  it  haa  aoqnired  any  other  franohiaea,  ppoperty,  w  pririlagea.  And  it 
may  oontinne  to  exiat  aa  a  oorporation  after  it  baa  loat  or  diapoaed  of  all  it* 
property:  See  note  to  ifmen'  DUeh  Co.  t.  ZtSerbaA,  99  Am.  Dee.  S9S,  and 
oaaee  cited.  In  the  oaae  of  Oraitd  Rapid*  Bridge  Oo.  v.  Fraiigt.  SS  Mid).  WO, 
the  corporation  acquired  a  fraocbiae  ot  taking  tolls  by  grant  from  a  local 
board,  and  not  dii«otly  from  the  atate,  and  it  wa*  held  tliat  ita  estate  in  that 
franohiae  ooaaed  npon  the  expiration  of  the  period  for  which  it  waa  gnntad, 
and  to  which  it  wu  expreasly  limited,  and  that  tba  failnn  of  the  state  to 
inatitata  prooeedings  to  disaolTS  tha  oorpoiation  oonld  not  keep  thia  tranohisa 
aliTe,  or  nstora  it  to  life.  Coolay,  0.  J.,  who  delivered  the  opinion  in  that 
oaae  aaid:  "The  grant  may  ceaaa  and  the  coiporate  axisttnoe  nmain  nn- 
tonohed, "  So  a  mortgage  ezeonted  by  a  oorp(»atioa  doee  not  ooror  ita  cor- 
porate lite  or  right  to  be  a  oorporation.  And  when  a  oorporatioa  mortgage* 
it*  property  and  fmuhisaa,  and  the  same  are  aold  nnder  prooeedinga  to  fere, 
oloee  the  mnligage,  or  when  the  property  and  franehisa*  of  a  eorporetion  an 
•old  at  a  bankrupt  sale,  the  pnrcbaaers  at  sneh  saloa  do  nol  beoome  the  oor- 
poratioa, bat  are  simply  joint  ownan  of  the  property,  ney  dc^  bowarer, 
aoqaira  all  the  property,  righta,  and  Ti  siiiililiwe  of  the  cotpacatiMi,  exoapt  tha 
tranchiae  to  be  a  oorporation:  Mtmpkii  tte.  B.  B.  Oo,  t.  Bminai  Cbmrnlf- 
rioMT*.  112  U.  B.  609;  Stu  Orbnu  tie.  B.  B.  Oe.  y.  Ddamart,  114  Id.  fiOt; 
Che^e  V.  £ikMte9,  27  Ia.  Ann.  607;  iltUY.  Bt0alotle.  B.  Aai.,S8N.  T. 
61;  17  Am.  Rap.  ilOl;  People  <r.  Brook^  M&  JFy  Cb.,  80  N.  T.  75;  AObmrn 
*.  MarkUa  tic  B.  B.  Cb.,  15  Ohio  St.  91;  rebtorMvl  de.  Ol  v.  Orlfla,  tH 
Pa.  St.  417  Mr.  Jnstioe  Wood*,  in  delireiing  the  oplniao  at  Ow  oottrt  ts 
Sob  Orteaae  M.  B.  R.  Of.  1.  Delanian,  114  U.  8.  SIO^  aaidi  "  Wbui  tbar* 
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bM  been  »  Jndioiil  nla  of  railroad  properly  under  »  mor1| 
law,  oorering  iti  franehiees,  it  is  now  well  aeitled  that  tb 
■ary  to  the  nae  and  enjoyment  of  the  railroad  paraed  to  th 

In  the  ease  of  WtlUborou^  tic  Co.  y,  Oriffin,  57  V%.  St 
legialatare  had  prorided  that »  aale  nnder  a  mortgage  wl 
company  was  anthorized  to  make  should  pass  to  the  pnrol 
doenre  sale  all  the  corporate  rights*  franchises,  eto.,  as  fiL 
been  the  original  corporators.    It  was  held  that  the  pnrol 
dosnre  sale  did  not  become  the  corporation  or  acquire  i 
duties  conld  not  be  enforced  by  a  soit  against  the  company 
done  business  as  the  company,  he  should  have  been  sued  ii 
In  some  of  the  states  it  has  been  provided  by  statute  that  w 
and  franchises  of  a  corporation  have  been  sold  under  f oredoi 
the  purchaser  may  form  a  corporation  ion  the  purpose  of 
business.    A  ri^t  to  charge  such  rates  of  freight  and  tolls 
of  the  corporation  should  deem  reasonable  is  not  a  right  tl 
dissolution  of  the  corporation:  SkkidB  ▼.  OM^  05  U.  8.  819. 

The  pnvijege  of  Immunity  from  taxation  granted  to  a  ooc 
it  seems,  one  that  will  survive  the  dissolution  of  the  corpora 
munity  is  not,  properly  speaking,  a  franchise  of  the  corporati 
nature  personal  and  incapable  of  being  transferred:  Morgan ' 
U.  S.  217;   RaOroad  Oo.  v.  Omwtg  </  Hamblen,  102  Id.  273; 
Central  R.  R.  Co,,eidMt.  48&    Mr.  Justice  Field,  in  deliver 
of  the  court  in  Morgan  v.  LotMna,  03  U.  S.  223,  said:  "Mv 
thought  has  arisen  in  this  ease  and  in  similar  cases  from  atf 
and  undefined  meaning  to  the  term  '  franchises.'    It  is  often  i 
mous  with  rights,  privileges,  and  immunities,  though  of  a  pei 
porary  character;  so  that,  if  any  one  of  these  exists,  it  is  h  i 
'  franchise,*  and  is  supposed  to  pass  upon  a  transfer  of  the  fi  . 
oompany.    But  the  term  must  always  be  considered  in  oonx  • 
corporation  or  property  to  which  it  is  alleged  to  appertain.     I 
of  a  railroad  corporation  are  rights  or  privileges  which  are    i 
operations  of  the  oorporation,  and  without  which  its  road  ta  I 
be  of  little  value;  such  as  the  franchiBe  to  run  cars,  to  take    i 
priate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for    < 
the  like.    They  are  positive  rights  or  privileges,  without  t) 
which  the  road  of  the  company  could  not  be  successfully  worl   i 
from  taxation  is  not  one  of  them.    The  former  may  be  con    i 
chaser  of  the  road  as  part  of  the  property  of  the  oompany;  1    ! 
tonal,  and  incapable  of  transfer  without  express  statutory  dire    ; 
therefore,  a  new  railroad  company  is  formed  out  of  two  <    : 
which  had  by  their  charters  a  right  of  exemption  from  taxati    , 
pany  will  not  be  entitled  to  such  exemption:  Railroad  Co.  v.     I 
499;  Railroad  Co,  v.  Georgia,  98  Id.  859.    But  where  the  ne    < 
by  statute  expressly  invested  with  all  the  property,  rights,  i    1 
the  old  one,  the  exemption  will  accompany  the  propertr 
Branch,  15  WalL  450;  Humpkrey  v.  Peguee,  15  Id.  244. 

It  may  perhape  be  stated  as  a'  general  rale,  that  in  cases      i 
ressrvation  of  tiie  right  to  alter,  amend,  or  repeal  tiie  char 
tion,  whatever  rights,  franchises,  or  powers  in  the  oorpon 
their  existence  upon  the  granting  clauses  of  the  charter  a 
peal:  Greenwood  v.  Frdghi  Co,,  105  U.  8.  13;  Tondineon  v. 
454;  Railroad  Co.  v.  Maine,  96  U.  a  499;  Railroad  Co.  r,  Gt     i 


BMMg  rma  uim^  mv.a.  /w;  «rw  t^  n.  tt.vo.r.  vattf,  m  ra.  at.  -at. 
I  b  tha  c«M  of  OremMMf  t.  JV«^  Co.,  mfm,  ttie  UguUtnn  of  Haanchn- 

I  Mtti^  ^ac  Mt  panedintbayear  1867,  made  certain  perMnt,  their  aiiociatM 

I  and  ■nigni.  a  otvporatuai  nndsr  tha  name  of  tlie  Marginal  Fnight  Bailwaj 

I  Oooipan/,  nbjeot  to  the  dntiee,  reatrietiana,  and  lialnUtiae  imposed  by  the 

I  poeaal  Urn  relatiiig  to  itraat-nilinif  oorpontiaDi,  m  br  ai  they  might  be 

I  ap^ieehUi  and  gnated  to  thia  oarp(«atuin  hf  ita  charter  the  right,  in  inch 

manner  aa  might  ba  pnaeribed  and  diMcted  by  the  beaid  of  aldermen  of  the 
eit7  ol  Beaton,  to  OMutme^  ■"""*»■",  and  ua  a  alnst-nulway  in  oertala 
enamerated  atoaeta  «f  the  oit?  of  Boston.  In  the  year  187%  the  legialatore 
repealed  UiIi  aat  by  another  act  which  inootpccated  tha  Union  Fi«ight 
Railroad  Company,  to  which  company  it  gar*  authority  to  mn  iti  track 
throo)^  tika  lama  atreeta  and  over  the  aanw  gnmnd  ctfrarad  by  the  tiack  of 
fiia  former  oonuany,  id*^  to  take  peaeeMun  of  that  faaok  upon  payment  of 
eoinpen»tion.    The  oomplaiTiaot  aoo^t  to  enjoin  the  carrying  out  of  the 

of  the  oonrt  in  tha  oaae,  aaid:  "Itresolta  from  tiiia  tibw  cf  the  mbjact  that 
whatorar  right  tami^ned  in  tha  Marginal  company  to  tti  rolling  atock,  ib 
howea,  ita  liaiiiiwa.  iti  itable^  tha  debti  dne  to  i^  and  the  fonda  on  hand, 
if  any,  it  no  longer  had  the  right  to  mn  ita  car*  thiongh  the  streets,  or  any 
of  the  abeet^  of  Beaton.  It  no  Icmger  liad  the  right  to  comber  thaae  aticala 
with  a  railrcad  track  which  it  oonld  not  nae,  (cr  these  belooged  by  law  to  no 
person  of  right,  and  were  vested  in  defmdante  only  by  virtne  of  (Jm  repealed 

Itiaoot  easy  in  tha  preaent  etate  «(  the  law  to  datemiine  with  axactaaas 
what  an  the  rights  and  powers  that  remain  to  tha  creditors  and  stookboldets 
of  a  dissdred  corporation  after  tha  repeal  of  its  charter,  made  psrsitant  to  a 
reaerred  right  of  repeal.  Mr.  Justice  Miller,  in  the  case  last  referred  to, 
■aid  on  this  anbjeot;  "  We  are  oonsdooa  that  no  dafinitiim,  at  onoe  oompre- 
hensire  and  Mtisfaotory,  can  be  here  laid  down  of  what  these  rights  and 
powers  are  that  remain  to  the  stookholdera  and  creditors  of  taoh  a  oorpnra- 
tion  after  the  act  of  repeal."  In  the  case  of  Shiddi  r.  OUa,  9fi  U..a  3SS, 
Mr.  Jnatica  Bwayne  said;  "The  power  of  alteration  and  amendment  is  not 
without  limit.  The  alterations  nmrt  be  reasMiable;  they  most  be  made  in 
good  faith;  and  ba  consistent  with  the  scope  and  object  of  the  act  of  iQoor> 
ponttion.  Sheer  opptcssicai  and  wrong  oanoot  be  inflicted  nnder  gnise  cf 
amendment  or  alteration.  Beyond  the  sphere  of  the  raserrad  powers^  tha 
rested  rights  of  property  of  oorporationB  in  snch  cases  are  enrronnded  by 
the  same  sanctions  and  are  as  in*ioUbIe  as  in  other  cases."  Chief  Jnttice 
Waits,  in  the  Sinkbio  Ftmd  Catet,  99  U.  a  718,  said:  "That  this  power  has 
a  limit,  no  one  omo  doabt.  All  sgrea  Uiat  it  oannot  be  need  to  take  away 
proper^  already  acquired  nnder  the  operation  c(  the  ohartar,  or  to  deprire 
Ute  oorporatioQ  of  the  fmita  actually  rednced  to  poesnssion  of  omtrscta  law- 
folly  made."  And  Shaw,  C.  J.,  in  daliTering  the  opinion  of  the  coort  in 
C!minMiMM(i<I&  T.  Sua  Co.,  13  Gray,  253,  aaid:  "Doea  this  corns  within  the 
power  of  the  legislatore  to  amend  or  alterr  It  seems  to  ns  that  this  power 
mnst  hare  some  limit,  thoagh  it  is  diffiralt  to  define  it.  Snpposa  an  anthor- 
i^  has  been  giren  by  law  to  a  railroad  corporaticn  to  porohaee  a  lot  of  land 
for  purposes  oonneoted  with  it*  bnsiaee^  and  they  purchased  snch  lot  from 
a  third  party,  conld  the  legislature  prohibit  the  company  from  ^M*l'^''^g  iti 
If  ee^  in  whom  slioald  it  vestr  m  oonld  the  Isgislstnre  diiaet  it  to  revest  u 
tiia  grantor,  or  eecheat  to  the  pabliot  or  how  otherwisar  Snppcaa  a  mana- 
fastsring  con^any  incorpcsatod  is  authorizsd  to  erect  a  dam  and  flow  a  tract 
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of  meadow,  and  tho  owners  daim  gron  damagM,  wliic 
paid,  can  the  l^giBiatore  afterwards  alter  the  act  of  In 
give  to  such  meadow-owners  Intore  annual  damages? 
extreme  cases,  —  for  extreme  eases  are  allowable  to  test ) 
the  mle  to  be  extracted  is  this:  that  where,  under  powei 
have  been  acquired  and  become  vested,  no  amendment 
charter  can  take  away  the  property  or  rights  which  have 
der  a  Intimate  exercise  of  the  powers  granted."    In  t 
cided  that  a  company  which  had  accepted  the  provisions  < 
it  liable  for  all  damages  occasioned  by  its  dam  to  fish  rigi 
and  paid  large  sums  for  such  damagwi,  could  not  af terwa 
the  legislature  to  make  different  fish-ways,  notwithstandi 
reserving  to  the  legislature  the  right  to  alter,  amend,  or 
oorporaticos. 

From  the  foregoing  extracts  may  be  deduced  the  general  ] 
to  determine  the  rights  and  powers  of  a  corporation  which  \ 
tors  and  stockholders  upon  its  dissolution.    It  is  clear  thi 
personal  property  belonging  to  the  corporation  at  the  tiuM 
remain  to  the  creditors  and  stockholders,  and  that  the] 
away  from  them,  or  diverted  to  any  other  use  or  purpose: 
9  Cranch,  43;  Currau  ▼.  Arhcuucu,  16  How.  304;  QrtenvK 
105  U.  8.  13;  New  Orleans  etc  B,  B,  Co.  v.  Delamore,  114  ] 
Detrwi  etc,  Co,^  43  Mich.  140.    So  do  its  rights  of  contn 
action  properly  acquired  by  it  during  its  lawful  existences 
mac  Co.,  8  Pet  281;  New  Jermy  v.  Yard,  95  U.  8.  104;  On 
Co.,  105  Id.  13.    A  franchise  to  buOd,  own,  and  operate  a 
erty  of  a  corporation,  and  will  remain  to  its  creditors  and  i 
dissolution:  HaU  v.  SuWvan  R.  B.  Co.,  1  Brunner's  O.  C.  61 
a  street-railway  company  to  the  use  of  the  streets  of  a  cit 
of  its  business,  whether  acquired  by  gift  or  purchase  from 
ties,  is  a  property  right  which  survives  to  the  creditors  and  i 
the  dissolution  of  the  corpOTation:  New  Orleans  etc.  B.  B. 
114  U.  8.  601;  MWuMu  v.  Sharp,  27  K.  Y.  611;  Skdh  Avenue 
72 Id.  830;  Siater.  Ma^orete.  qfNew  York,  3  Dner,  119. 
tions  to  the  capital  stock  of  a  corporation  are  corporate  pi 
be  reached  by  its  creditors:  Hii^Uower  ▼.  Thormton,  8  Qa. 
given  by  statute  to  a  county  to  subscribe  to  the  capital  stod 
is  a  right  or  privilege  of  the  corporation  which  may  be  trana 
eorpoimtion  or  to  a  consolidated  oorporation  intowhioh  th< 
f  tion  has  passed:  Comt^  qfScoUand  ▼.  Tkomaa,  94  U.  &  682 

Jo.ILR.Co.  V.  Marion  Co.,  36  Mo.  294;  BmUk  r.  Clark  Co 
I  ffoiUngB  V.  Drew,  60  How.  Pr.  254,  it  wm  held  that  if  the  ] 

i|  aolved  oorporation  be  divided  among  its  stockholders,  leavii 

•very  stockholder  receiving  his  share  of  the  property  is  1 
•ontribote  to  the  disohavgc  of  such  debts  out  of  the  prope 
or  its  proceeds.  Aadbt  People  r.  National  TruH  Co.,  B2} 
decided  that  a  lease  to  a  corporation  is  not  terminated  by  it 
that  ita  covenant  to  pay  rent  does  not  thereupon  cease  to  In 
its  debts  included  those  to  mature  as  well  as  accrued  inde' 
•ngagements  entsredintoby  it  which  have  not  been  fully  sati 

Sffwr  ov  DmBOLunoH  vnpoir  Sum  PttnoMO  bt  oe  ac 
nov.  — This  subject  is  considered  a*  length  fta  tho  sole 
Bank,  40  Am.  Dec  7S7« 


OoBPtnunoii— Moots  or  Ddboltoo:  Folgtr  t.  CbbtmUm  Im.  Co.,  OS 
Uao.  S87t  06  Am.  Deo.  747,  and  note  768;  Cte-mawftw  BaOmg  t.  ft(J«r,  60 
Pft.  St  121;  too  Am.  D«o.  6M;  eSbot  <J  diiHolntioii  on  property  and  rigbti 
of  oorpontuHi:  £ta(«  t.  Bailey,  10  lud.  46j  79  Am.  Dea  M6;  Jof^tr  t.  Cv- 
IwnUm  /ni.  Co.,  09  Mm*.  207;  96  Am.  D«o.  746. 

OoBTOKATioM— Capacttt  to  Taks  Trrut  a  Fn  to  Rs«l  Pbopkbtt: 
Pagt  T.  Htimeberg.  40  Vi.  61;  H  Am.  D«&  878;  Blmtt  v.  FTaOer,  11  WU. 
834;  78  Am.  Deo.  709;  maf  luquire  the  tiUa  in  fee,  thongb  Uie  period  ti  iti 
•zUtcaoe  i>  limited,  when  (noh  power  i*  gino  by  iU  ahutflr:  Mm*  t.  Dud- 
I9,  S  Jcoee  Bq.  126;  67  Am.  Dm.  231. 

OsART  or  FBAircHiB>  BT  HuFicirAi.  OoKroKinoN,  u  Aoibt  or  Bun, 
bnpliea  oontmct  not  to  reuoert  the  right  to  what  wu  grantadi  Pari  qfMcbttt 
T.  BaOnad  O).,  84  Ala.  115;  S  Am.  6t  Rep.  842;  SMr  t.  McbiU,  40  Ala.  362; 
K  An.  Bap.  983;  SwBugUm  v.  BwUnglon  tie.  Ify  Co.,  49  Iaw>,  144;  81  Am. 
Rap.  14S.  Bat  it  wm  held  tlut  an  irrerooable  grant  by  a  city  of  the  exoluiTe 
privilqp  to  ooiwtoiiot  and  operate  a  itreet-railway  ii  anoonstitntiDnal:  At- 
mit^tm  ttcfftOo-^-  Armdvhm Bl.  A'y  Co., 70  AU. 400;  68  Am.  Bep. 816. 

BlQHT  10  CONRIUUT  AXT>  HAHTTAIK   BoBaft-KULWAT  IN  PUBLIO  SrBKin 

<»  Crrr  by  authority  of  the  I^iaUtnre  and  the  oi^  eonneil:  See  tlitrflqi  t. 
CUeago,  20  HL  ZT9;  81  Am.  Deo.  807;  iTiOaa  v.  B\ar^  27  N.  T.  611;  84  Am. 
Dm.  314;  fi^itMbMM  T.  Patemm  tH.  R.  R.  Co.,  ITS.  3.  Eq.  76i  88  Am. 
Dm.  Sfi%  And  note  258. 

OoinntDonov  or  SrATum.  —  RinuwrBUiivi  Commuoruui  of  a  etatnta 
Is  narer  aUowaUe,  tihImi  the  intent  tliat  it  ahall  m  cnMnte  plainly  uipean 
nptn  til  boa,  aai  thia  nla  appliaa  eras  to  mnedlat  Matvlaai  JInlwwiif  v. 
Owto  O^  81  Ta.  aot. 


Btau  V.  GoLLora. 

[lU  Niw  ToBx,  M.1 
IMm  lanMn  Pnutunos  thb  Law  Impum  Hiun  tmk  btea  4mi^ 

agM. 

A  LniLOOB  OunnmcAnov  is  RieAKDiD  as  VvrvuaaxD,  If  made  Imm 
jUe,  upon  any  inVjMt-matter  In  which  the  par^  Maunnnioating  haa  an 
intereat,  or  in  lefaranoa  to  whiob  ha  haa  a  dnty,  if  made  to  a  peraoa  hav- 
ing a  oorresponding  intereat  or  dnty,  although  it  oontaina  criminating 
matter  which,  witbont  tbii  piiTilege,  woold  ba  alanderooi  and  aotica- 
able;  and  this,  though  the  duty  ba  not  a  legal  one,  bat  only  a  moial  or 
■ooial  dnty  of  imperfect  obligation. 

WsRHKK  A  LiBiLouB  ComdntiOATioii  a  PuviLMBS  a  a  MAnsB  or 
Law. 

Ir  LiBKLouB  OtnatnnciATioH  n  PBinuaBD,  tbm  Punrtaw  mur  Aasvn 
TBI  BuunM  of  eatabliihin^  •■  a  matter  of  (act,  and  to  tike  Mtiafaetiaa 
of  the  jory,  that  it  waa  malioioiialy  made, 

LiBKL.  —  OoMWJHiciATioir  18  nor  Fkivii.bou>  BaoAUBX  iiua  Kt  nn  If  a* 
UOETBft  in  the  oonviction  that  he  owed  a  looial  dnty  to  give  onrraicy  to 
libaloo*  mmon,  that  the  victim  of  them  may  ba  avoided. 

A  LlBBLODB  OoKMcmoATion  IS  HOT  pBiTiLBaBD  when  made  to  an  uunar- 
lied  woman  oonaeming  hw  anitar,  I7  the  bet  that  At,  some  jmm  ba> 
ton,  had  raqnaatad  to  ba  iafonned  of  anything  the  ■*-*r"*nnY  kasv 
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**  About  any  yomng  man  dia  went  witht  or,  in  he^  any  yoang  man  in 
tha  places"  if  the  defendant  waa  not  a  ie]ati?a  of  audi  young  woman, 
and  owed  no  speeial  duty  to  her. 

Ldil.  —  Oni  Wbo  Maum  ▲  LnmouB  CknacDHioAnoir  to  av  UiniABBiiD 
WoKAN  oonoeming  her  raitor,  to  break  up  relatiana  which  it  waa  be- 
lieved might  result  in  their  marriage^  though  prompted  by  friendflhip 
and  the  eolieitationa  of  nmtnal  frienda,  aeti  at  his  peril,  and  it  answer- 
able in  damages  to  the  person  maligned,  if  the  oommnnicatioii,  thon^ 
beUered  to  be  tme^  ia  shown  to  hare  been  nnf oonded  in  fact  L&  snoh  a 
caae^  the  daty  not  to  defame  is  more  pressing  than  the  duty  to  oommn* 
nicate  mere  defsmatory  nunors  not  known  to  be  tme. 

Mjoxcm  d  PBnuMXD  raoK  Qeal  as  Wb.1i  as  raoK  WBimir  Dda* 


BLAimiBOiro  ComnnnaATioii  n  vor  Putiubomd  merely  beoanae  nttored 
in  the  airiotest  oonfidenoe  by  one  friend  to  another  npon  the  moat  urgent 
adlieitation. 

Action  against  Mrs.  Jennie  E.  Collins  for  slander  and  libeL 
Her  hnsband  was  joined  as  a  defendant.  The  alleged  libel 
consisted  of  the  following  letteTi  written  by  Mrs.  Collins  to 
Dora  McNanghton:  — 

''Mt  Dsab  Dora, — 

^'  For  a  long  time  I  ba^e  been  earnestly  solicited  by  your 
friends  and  mine  to  warn  you  in  some  way  of  the  danger 
you  are  in  in  the  company  yon  keep  at  present.  I  ha^e 
refrained  from  doing  so  for  yarions  reasons,  the  principal  one 
being  the  fact  that  I  was  very  mdely  treated  by  you  one  day 
at  Mrs.  Grant's,  when  I  was  there  for  the  purpose  of  doing  you 
a  favor,  which  you  have  never  acknowledged  to  this  day, 
although  yon  have  availed  yourself  of  my  friend's  kindness. 

*^  You  have  also  given  up  coming  to  my  house,  for  what  rea- 
son I  do  not  know,  for  I  have  never  injured  you  or  yours  in 
thought,  word,  or  deed. 

"  But  to  return  to  the  subject  Since  the  exhibition  of  last 
Wednesday,  I  have  decided  to  hold  my  peace  no  longer,  feel- 
ing that  if  I  do,  and  your  life  is  wrecked  (as  it  is  sure  to  be  if 
you  marry  or  have  forther  acquaintance  with  that  man),  that 
I  shall  in  some  way  be  responsible  for  it,  inasmuch  as  I  ne- 
glect to  do  my  duty.  And  oh,  Doral  be  warned  by  me  before 
it  is  too  late;  have  nothing  to  do  with  him  for  the  sake  of  the 
friendship  we  once  had,  and  which  was  very  dear  to  me.  Oh, 
Doral  I  have  loved  you  as  a  sister,  and  I  cannot  see  you  de- 
graded, and  your  name  becoming  a  by-word  in  the  mouth  of 
every  rowdy  in  town.  Can  you  thus  lightly  set  aside  a  tried 
and  true  friend  of  years  for  the  sake  of  an  adventurer  of  a  few 
weeks'  acquaintance?  I  have  thought  that  ere  this  your  usual 


good  sense  woold  come  to  yoar  rescue;  but  the  mystery  seems 
to  grow  deeper  and  deeper. 

"There  are  persons  in  this  town  who,  at  preseut,  profess 
great  friendship  for  you,  who,  I  feel  certain,  are  leading  you 
on  only  that  they  may  glory  over  your  humiliation,  wUch 
must  come  sooner  or  later,  for  yon  cannot  handle  fire  and  not 
be  burned,  and  it  is  to  save  you  from  that  I  make  this  ap- 
peal to  you.  I  have  every  reason  for  believing  that  both  my 
husband  and  myself  have  been  lied  about  and  misrepresented 
to  you;  but  have  you  been  honest  in  listening  to  a  stranger, 
and  taking  his  word,  and  believing  it  without  farther  proof  7 

"  Is  it  possible  that  you  know  the  character  of  that  man?  I 
know  that  if  you  did  you  would  spurn  him  &om  your  house 
and  presence  forever;  and  if  you  will  but  give  me  the  oppor- 
tunity of  a  personal  interview  with  yourself,  I  will  tell  you  a 
few  truths,  and  as  no  one  need  fear  the  truth,  that  will  open 
your  eyes,  and,  perhaps,  save  yon  ttam  a  life-long  smrow  and 
ngret. 

"  Do  not  deny  me  this  favor,  for  you  are  still  Tery  dear  to 
me,  and  I  feel  that  I  must  interfere  in  your  behalf^  as  no  one 
else  has  dared  to  do  it  I  close  with  my  love  to  you,  heating 
that  our  heavenly  Father  may  keep  you  from  all  harm,  asd 
■how  you  the  right  way  out  of  these  difficulties. 
"  I  remuQ,  as  ever,  your  true  &iend, 

"Jmnsib  B.  Coixiva" 

The  slander  consisted  of  the  ntteranoe  of  de&matoiy  words 
concerning  plBintiff  to  Dugald  Cameron,  tiie  substance  of 
which  words  was  that  plaintiff  was  a  bad  man,  not  fit  to  asso- 
ciate with  decent  people;  that  he  had  insulted  a  yonng  lady 
by  going  into  her  room,  and  she  had,  with  a  revtdver,  com- 
pelled him  to  "  get  down  on  his  knees  and  beg  of  her  to  let  him 
oST**;  that  be  had  gone  to  Canada  with  a  woman  In  private; 
that  he  was  guilty  of  dishonest  practices  as  a  lawyer,  and  was 
not  to  be  trusted,  and  was  altogether  vtud  of  principle.  The 
writing  of  the  letter  was  admitted;  but  defendant  alleged  that 
it  was  not  written  nor  sent  with  malice  or  ill  feeling;  that  it 
was  founded  on  information  then  believed  to  be  true,  and  was 
privileged,  owing  to  the  intimate  relations  between  the  writer 
and  Miss  McXanghton.  The  slander  was  alleged  to  have 
been  ottered  nnder  the  following  circumstances:  Dugald  Cam- 
eron, a  few  days  after  the  writing  of  the  libelous  letter  by 
Mrs.  Collins,  called  on  her,  for  the  professed  purpose  oi 
amicably  settling  the  diffiool^  between  ber  and  plaintiff,  d^ 
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clared  himself  to  be  a  friend  of  Mrs.  CoUinSy  and  solicited  her 
to  talk  to  him  as  a  friend.  She  then  told  him  what  she  had 
heard  of  plaintiff,  and  that  all  she  knew  of  him  was  hearsay; 
that  the  whole  conversation  with  Cameron  was  on  his  assure 
ance  of  his  friendship  for  Mrs.  Collins,  and  that  what  she  said 
to  him  should  not  be  used  to  her  disadvantaga  Judgment 
£or  defendants,  which  was  affirmed,  and  a  new  trial  denied  by 
the  general  term. 

A.  J.  Abbottj  for  the  appellant. 

Jame$  Wood^  for  the  respondents. 

Eabl,  J.  The  general  rule  is,  that  in  the  ease  of  a  libdoos 
publication  the  law  implies  malice,  and  infers  some  damage. 
What  are  called  privileged  communicatioiis  are  exceptions  to 
this  rule.  Such  communicatioDs  are  divided  into  several 
classes,  with  one  only  of  which  we  are  concerned  in  this  case, 
and  that  is  generally  formulated  thus:  ^A  communication 
made  bona  fide  upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person  having  a  corre- 
spending  interest  or  duty,  although  it  contained  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable;  and  this  though  the  duty  be  not  a  legal  one,  but 
only  a  moral  or  social  duty  of  imperfect  obligation.''  The 
rule  waa  thus  stated  in  Harrimm  v.  Aitft,  6  El.  &  B.  844,  and 
has  been  generally  approved  by  judges  and  tezt-writera  since. 
In  Toogaod  v.  Spyring^  1  Crompw  M.  &  B.  181,  an  earlier  case,  it 
was  said  that  the  law  considered  a  libelous  ^'publication  as 
malicious,  unless  it  is  fairly  made  by  a  person  in  the  discharge 
of  Boaie  public  or  private  duty,  whether  legal  or  moral,  or  in 
the  conduct  of  his  own  affairs  in  matters  where  his  interest  is 
eoncemed";  and  that  statement  of  the  rule  was  approved  by 
Folger,  J.,  in  KUneh  v.  Ool&y,  46  N.  Y.  427,  and  in  HamUten 
V.  Eno,  81  Id.  116.  In  White  v.  NieluMe,  8  How.  266,  291, 
it  was  said  that  the  description  of  cases  recognised  as 
privileged  communications  must  be  understood  as  exceptions 
to  the  general  rule,  and  *'as  being  founded  upon  some  appar- 
ently recognised  obligation  or  motive,  legal,  moral,  or  social, 
which  may  fairly  be  presumed  to  have  led  to  the  publication, 
and  therefore  prima  facie  relieves  it  from  that  just  implication 
from  which  the  general  law  is  deduced.'' 

Whether  within  the  rule  as  defined  in  these  cases  a  libeloas 
eommunictttaon  is  privileged,  ia  a  questioQ  of  law;  and  lAen 


upoD  any  trial  it  has  been  held  as  matter  of  law  ta  be  privi- 
leged, then  the  burden  reets  upon  the  plaintiff  to  establiah  as 
matter  of  fact  that  it  was  maliciously  made,  and  this  matter 
of  fact  is  for  the  determination  of  the  jury. 

It  has  been  found  difficult  to  frame  this  rule  in  any  Ian- 
gnage  that  will  famish  a  plain  guide  in  all  cases.  It  is  easy 
enough  to  apply  the  rule  in  cases  where  both  parties,  ibe  one 
making  and  the  one  receiving  the  communication,  are  inter- 
ested in  it,  or  where  the  parties  ore  related,  or  where  it  is 
made  upon  reqflest  to  a  party  who  has  an  interest  in  receiving 
it,  or  where  the  party  making  it  has  an  interest  to  subserve,  or 
where  the  party  making  it  is  under  a  legal  duty  to  make  it 
But  when  the  privilege  rests  simply  upon  the  moral  duty  to 
make  the  communication,  there  haa  been  much  uncertainty 
and  difficulty  in  applying  the  rule.  The  difficulty  is  to  deter- 
mine what  is  meant  by  the  term  "moral  duty,"  and  whether 
in  any  given  case  there  is  such  a  duty.  In  WkiteUy  v.  Adama, 
15  Com.  B.,  N.  S.,  892,  Erie,  C.  J.,  said:  "Judges  who  have 
had,  from  time  to  time,  to  deal  with  questions  as  to  whether 
the  occaaion  justified  the  speaking  or  the  writing  of  defama- 
tory matter  have  all  felt  great  difficulty  in  defining  what  kind 
of  social  or  moral  duty,  or  what  amount  of  Interest  will  afibrd 
a  justification";  and  in  the  same  caae,  Byles,  J.,  said  the  ap- 
plication of  the  rule  "  to  particular  cams  has  always  been 
attended  with  the  greatest  difficulty;  the  combinaticma  of  cir> 
cumstanceB  are  so  infinitely  varioua." 

The  role  as  to  privileged  communioations  ahould  not  be  bo 
extended  as  to  open  wide  the  flood-gates  of  injurious  gossip 
and  defamation  by  which  private  character  may  be  over^ 
whelmed  and  irreparable  mischief  done,  and  yet  it  should  be 
so  administered  aa  to  give  reasonable  protection  to  those  who 
make  and  receive  commnnicationa  in  which  they  are  intei^ 
ested,  or  in  reference  to  which  they  have  a  real,  not  imagi- 
nary, duty.  Every  one  owea  a  moral  duty,  not  as  a  volunteer 
in  a  matter  in  which  he  has  no  legal  duty  or  personal  intereat) 
to  defame  another,  unless  he  can  find  a  justification  in  some 
pressing  emergency.  In  Cozhead  v.  RiehanU,  2  Man.  0.  dl;  S. 
669,  602,  Coltman,  J.,  said:  "  The  duty  of  not  slandering  your 
neighbor  on  insufficient  grounda  is  so  clear  that  a  violation  of 
that  duty  ought  not  to  be  sanctioned  in  the  case  of  voluntary 
communications,  except  under  circumstances  of  great  urgency 
and  gravity.  It  may  be  said  that  it  is  very  hard  on  a  defend- 
ant to  be  subject  to  heavy  damages  when  he  has  acted  bcm- 
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estly,  and  when  nothing  more  can  be  imputed  to  him  than  an 
error  in  judgment.  It  may  be  hard,  but  it  is  very  hard,  on 
the  other  hand,  to  be  falsely  accused.  It  is  to  be  borne  in 
mind  that  people  are  but  too  apt  rashly  to  think  ill  of  others; 
the  propensity  to  tale-bearing  and  slander  is  so  strong  amongst 
mankind,  and,  when  suspicions  are  aroused,  men  are  so  apt  to 
entertain  them  without  due  examination,  in  cases  where  tiieir 
interests  are  concerned,  that  it  is  necessary  to  hold  the  rule 
strictly  as  to  any  oflScious  intermeddling  by  which  the  charao* 
ter  of  others  is  aflfected";  and  in  the  same  case,  Cresswell,  J., 
said:  ^'  If  the  property  of  the  ship-owner,  on  the  one  hand,  was 
at  stake,  the  character  of  the  captain  was  at  stake  on  the 
other;  and  I  cannot  but  think  that  the  moral  duty  not  to  pub- 
lish of  the  latter  defamatory  matter  which  he  did  not  know  to 
be  true  was  quite  as  strong  as  the  duty  to  communicate  to  the 
ship-owner  that  which  he  believed  to  be  true." 

One  may  not  go  about  in  the  community,  and,  acting  upon 
mere  rumors,  proclaim  to  everybody  the  supposed  frailties  or 
bad  character  of  his  neighbor,  however  firmly  he  may  believe 
such  rumors,  and  be  convinced  that  he  owes  a  social  duty  to 
give  them  currency,  that  the  victim  of  them  may  be  avoided; 
and,  ordinarily,  one  cannot  with  safety,  however  free  he  may 
be  from  actual  malice,  as  a  volunteer,  pour  the  poison  of  such 
rumors  into  the  ears  of  one  who  might  be  affected  if  the 
rumors  were  true.  I  cite  a  few  cases  by  way  of  illustration. 
In  Oodaon  v.  jBome,  1  Brod.  &  B.  7,  one  Noah  solicited  the 
plaintiff  to  be  his  attorney  in  an  action.  The  defendant,  ap- 
parently a  total  stranger,  wrote  to  Noah  to  deprecate  his  so 
employing  the  plaintiff,  and  this  was  held  to  be  clearly  not  a 
confidential  or  privileged  communication.  In  Storey  v.  Chal* 
lands^  8  Car.  &  P.  234,  one  Hersford  was  about  to  deal  with  the 
plaintiff,  when  he  met  the  defendant,  who  said  at  once,  with- 
out his  opinion  being  asked  at  all:  ^^If  you  have  anything  to 
do  with  Storey,  you  will  live  to  repent  it;  he  is  a  most  unprin- 
cipled man,"  etc., — and  Lord  Denman  directed  a  verdict  for 
the  plaintiff,  because  the  defendant  began  by  making  the  state- 
ment without  waiting  to  be  asked.  In  York  v.  Johnaonj  116 
Mass.  482,  the  defendant,  a  member  of  a  church,  was  appointed 
with  the  plaintiff  and  other  members  of  the  church  on  a  com- 
mittee to  prepare  a  Christmas  festival  for  the  Sunday  school, 
lie  declined  to  serve,  and  being  asked  his  reason  by  Mrs.  New- 
ton, a  mt^mber  of  the  committee,  said  that  a  third  member  of 
the  committee,  a  married  man,  had  the  venereal  disease,  and 
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being  asked  where  he  got  it,  Baid  he  did  not  know,  but  that 
*'  he  had  been  with  the  plaintiff,"  who  was  a  woman,  and  it 
wae  held  that  this  was  not  a  privileged  communication.  There 
was  no  question  of  the  defendant's  good  faith  and  reasonable 
grounds  of  belief  in  making  the  communication,  and  yet 
Deyens,  J.,  in  the  opinion,  said:  ^^  The  ruling  requested  by  the 
defendant,  that  the  communication  made  by  him  to  Mrs. 
Newton  was  a  privileged  one,  and  not  actionable,  except  with 
proof  of  express  malice,  was  properly  refused.  There  was  no 
duty  which  he  owed  to  Mrg.  Newton  that  authorized  him  to 
inform  her  of  the  defamatory  charges  against  the  plaintiff^ 
and  no  interest  of  his  own  which  required  protection'  justified 
it.  He  had  declined  to  serve  upon  the  same  committee  with 
Mrs.  York,  but  he  was  under  no  obligation  to  give  any  reason 
therefor,  however  persistently  called  upon  to  do  so;  and  even 
if  Mrs.  Newton  had  an  interest  in  knowing  the  character  of 
Mrs.  York,  as  a  member  of  the  same  church,  it  was  an  inter- 
est of  the  same  description  which  eyery  member  of  the  com- 
munity has  in  knowing  the  character  of  other  members  of  the 
same  community  with  whom  they  are  necessarily  brought  in 
eontact,  and  would  not  shield  a  person  who  uttered  words 
otherwise  slanderous." 

Having  thus  stated  the  general  principles  of  law  applicable 
to  a  case  like  this,  I  will  now  bring  to  mind  the  facts  of  this 
case  so  far  as  they  pertain  to  the  defamatory  letter.  The 
plaintiff  was  a  lawyer,  and  had  been  engaged  in  the  practice 
of  his  profession  at  Caledonia  for  several  months  and  resided 
there  at  the  date  of  the  letter.  Miss  Dora  McNaughton  and 
the  defendant  also  resided  there.  The  plaintiff  was  on  terms 
of  social  intimacy  with  Dora,  and  was  paying  her  attention 
with  a  view  to  matrimony,  and  some  time  subsequently  mar- 
ried her.  Mrs.  Collins  was  about  twenty-five  years  old,  two 
years  and  a  half  younger  than  Dora,  and  was  married  Novem- 
ber 2, 1876;  and  prior  to  that  she  had  always  resided  within  a 
mile  and  a  half  from  the  residence  of  Dora,  and  they  had  been 
very  intimate  friends.  Dora  had  a  father  and  no  brother,  and 
Mrs,  Collins  had  a  brother.  During  ihe  time  of  this  intimacy, 
and  at  some  time  before  the  marriage  of  Mrs.  Collins,  Dora 
repeatedly  requested  of  her  that  if  she  *'knew  anything  about 
any  young  man  she  went  with,  or,  in  fact^  any  young  man  in 
the  place,  to  tell  her,  because  her  father  did  not  go  out  a  great 
deal  and  had  no  means  of  knowing,  and  people  would  not  be 
apt  to  tell  him";  tiiat  she,  Mnu  CoUina,  had  a  brother,  and 
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would  be  more  apt  to  hear  what  was  said  about  young  men, 
and  Dora  wished  her  to  tell  what  she  knew.  Their  intimacy 
•continued  after  the  marriage  of  Mrs.  Collins  until  January 
before  the  letter  was  written,  when  a  coldness  sprang  up  be- 
tween them.  They  became  somewhat  estranged,  and  their 
intimacy  ceased.  Mrs.  Collins  testified  that  when  she  wrote 
the  letter  she  thought  just  as  much  of  Dora  as  if  she  had  be- 
longed to  her  family;  that  she  had  heard  the  defamatory 
rumors  and  believed  them,  and  therefore  did  not  wish  her  to 
marry  the  plaintiff.  It  must  be  observed  that  the  request  of 
Dora  to  Mrs.  Collins  for  information  about  young  men  was  not 
made  when  she  was  contemplating  marriage  to  any  young  man, 
and  that  the  request  was  not  for  information  about  any  par- 
ticular young  man,  or  about  any  young  man  in  whom  she  had 
any  interest;  but  it  was  for  information  about  the  young  men 
generally  with  whom  she  associated.  Nor,  literally  construing 
•the  language,  did  Dora  wish  for  information  as  to  the  gossip 
and  rumors  afloat  about  young  men.  What  she  asked  for  was 
such  facts  as  Mrs.  Collins  knew,  and  not  for  her  opinion  about 
young  men  or  her  estimation  of  them.  But  if  we  assume  that 
the  request  was  for  information  as  to  all  the  rumors  about 
young  men  which  came  to  the  knowledge  of  Mrs.  Collins,  the 
case  of  the  defendant  is  not  improved.  At  that  time  the 
plaintiff  was  not  within  Dora's  contemplation,  as  she  did  not 
know  him  until  long  after.  The  request  was  not  for  informa- 
tion as  to  any  young  man  who  might  pay  her  attention  with  a 
view  to  matrimony;  it  was  for  information  about  all  the  young 
men  in  her  circle.  Mrs.  Collins  was  not  related  to  her,  and 
was  under  no  duty  to  give  the  information,  and  Dora  had  no 
sufficient  interest  to  receive  the  information.  Mrs.  Collins  was 
under  no  greater  duty  to  give  the  information  to  Dora  than  to 
any  of  the  other  young  ladies  of  her  acquaintance  in  the  same 
circle.  She  could  properly  tell  what  she  knew  about  young 
men,  but  could  not  defame  them,  even  upon  request,  by  tell- 
ing what  she  did  not  know,  what  nobody  knew,  but  what  she 
believed  upon  mere  rumors  and  hearsay  to  be  true.  The  mere 
fact  that  she  was  requested  or  even  urged  to  give  the  informa- 
tion did  not  make  the  defamatory  communication  privileged: 
York  V.  Johnsanj  8upra, 

But  there  is  no  proof  that  this  letter  was  written  to  Dora  in 
pursuanc^e  of  any  request  made  by  her  four  years  before  its 
date,  and  there  was  no  evidence  which  authorized  the  jury  to 
find  so,  if  they  did  so  find.    On  the  contiaiyi  it  is  dear  that 
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Dora  would  not,  at  the  time,  have  gone  to  lira.  Collins  for 
any  information  as  to  the  plaintiff  if  she  had  desired  any,  and 
that  she  did  not  wish  for  the  information  from  her;  and  that 
this  was  known  to  Mrs.  Collins,  the  language  of  the  letter 
clearly  shows.  In  the  defendant's  answer  it  is  alleged  thai 
Mrs.  CoUins's  letter  was  prompted  by  her  friendship  for  Dora, 
and  by  the  solicitation  of  '' mutual  friends  to  interfere  in  the 
matter  and  break  off  the  relations  which  seemed  to  exist 
between  the  plaintiff  and  Dora,"  and  there  is  no  averment 
that  it  was  written  in  pursuance  of  any  request  coming  &om 
Dora.  The  letter  itself,  as  well  as  the  evidence  of  Mrs.  Collins, 
shows  immistakably  that  it  was  thus  prompted.  Mrs.  Collins 
did  not  testify  that  she  wrote  the  letter  in  pursuance  of  any 
request  of  Dora,  and  the  action  was  not  tried  upon  that  theory, 
and  no  question  as  to  the  request  was  submitted  to  the  jury. 
The  trial  judge  charged  the  jury  broadly  that  if  the  relations 
of  Dora  and  Mrs.  Collins  were  of  such  an  intimate  character 
as  to  warrant  the  latter  in  warning  the  former  *^  against  a 
person  whom  she  had  reason  to  believe  was  not  a  fit  person, 
and  if  Mrs.  Collins  acted  fairly,  in  good  faith,  conscientiously » 
although  mistakenly,  there  can  be  no  recovery  against  her/^ 
upon  the  count  in  the  complaint  for  libel;  and  then  the  court 
said:  *^  Did  Mrs.  Collins  in  writing  that  letter  act  fairly,  act 
judiciously, — not  in  the  matter  of  good  taste,  but  did  she,  with 
the  facts  which  had  been  brought  to  her  mind,  act  in  a  con- 
scientious and  proper  manner?  If  she  did,  if  she  acted  as  an 
ordinarily  prudent  person  would  act  under  the  same  circum- 
stances, if  she  had  probable  ground  for  her  belief,  she  was 
justified  in  writing  the  letter."  Mrs.  Collins  then,  appears  as 
a  mere  volunteer,  writing  the  letter  to  break  up  relations  which 
she  feared  might  lead  to  the  marriage  of  the  plaintiff  to  Dora. 
If  she  had  been  the  mother  of  Dora,  or  other  near  relative, 
or  if  she  had  been  asked  by  Dora  for  information  as  to  the 
plaintiff's  character  and  standing,  she  could  with  propriety 
have  given  any  information  she  possessed  affecting  his  char- 
acter, provided  she  acted  in  good  faith  and  without  malice. 
But  a  mere  volunteer,  having  no  duty  to  perform,  no  interest 
to  subserve,  interferes  with  the  relations  between  two  such 
people  at  her  peril.  The  rules  of  law  should  not  be  so  admin- 
istered as  to  encourage  such  intermeddling,  which  may  not  only 
blast  reputation  but  possibly  wreck  lives.  In  such  a  case  the 
duty  not  to  defame  is  more  pressing  than  the  duty  to  commu- 
nicate mere  defamatory  rumors  not  known  to  be  true. 
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Some  loose  expreflsions  may  donbtless  b( 
books  and  judicial  opinions  supporting  the  c 
defendant  that  this  letter  was,  in  some  sense,  a 
munication.    But  after  a  very  careful  researcl 
is  absolutely  no  reported  decision  to  that  el 
which  is  as  favorable  to  the  defendant  as  ai 
favorable  than  that  of  any  other,  is  that  of  Ti 
8  Car.  &  P.  88.    In  that  case,  a  widow  being  i 
the  plaintiff,  the  defendant,  who  had  married 
wrote  her  a  letter  containing  imputations  on 
character,  and  advising  a  diligent  and  extensii 
his  character,  and  it  was  held  that  the  letter  wf 
justifiable  occasion,  and  that  the  defendant  w 
writing  it,  provided  the  jury  was  satisfied  that, 
he  acted  bona  fide^  although  the  imputations  coi 
letter  were  false,  or  based  upon  the  most  erron 
tion ;  and  if  he  used  expressions,  however  ha 
untrue,  yet  bcna  fide,  and  believing  them  to  hi 
justified  in  so  doing.    The  letter  was  held  prii 
upon  the  ground  of  the  near  relationship  existiuj 
widow  and  the  defendant,  her  son-in-law,  which 
voluntary  interference.    But  the  judge  express] 
if  the  widow  and  defendant  had  been  strangers  1 
there  would  have  been  a  mere  question  of  dama]  i 

A  case  nearer  in  point  is  that  of  ^^  The  Cown 
Bmnettj  6  Allen,  169;  81  Am.  Dec.  738.  There  it  i 
a  letter  to  a  woman  containing  libelous  matt  i 
her  suitor  cannot  be  justified  on  the  ground  t  i 
was  her  friend  and  former  pastor,  and  that  the  1  I 
ten  at  the  request  of  her  parents,  who  assented 
tents.    The  decision  was  put  upon  the  ground  i  i 
the  letter  the  defendant  had  no  interest  of  his  <  i 
protect;  that  he  was  not  in  the  exercise  of  any   i 
duty;  that  the  proposed  marriage  did  not  ev(   , 
sacriiSce  of  his  feelings  or  injury  to  his  affection 
in  any  way  interfere  with  or  disturb  his  per   ; 
relations;  that  the  person  to  whom  the  letter 
was  not  connected  with  him  by  the  ties  of 
or  kindred,  and   that  he  had  no  peculiar  i    * 
Some  years  before  the  same  learned  court  deci    ! 
Kreb$  V.  Oliver^  12  Gray,  239,  wherein  it  was  l 
ments  that  a  man  has  been  imprisoned  for  If    i 
the  family  of  a  woman  whom  he  is  about  to    i 


wbo-is  no  reiaa<»i  oi  «itner,  ana  not  u  magwfx  w  an  luquiry, 
are  not  privileged  communications.  In  the  opinion  K  ib  said: 
"A  mere  friendly  acquaintance  or  regard  does  not  impose  a 
duty  of  communicatiQg  charges  of  a  defamatory  character  cod- 
ceming  a  third  person,  althoagh  they  may  be  told  to  one  who 
has  a  BtnHig  interest  in  knowing  them.  The  duty  of  refrain- 
ing &om  the  utterance  of  Blanderous  words  without  knowing 
or  ascertaining  their  tmth  far  outweighs  any  claim  of  mere 
friendship." 

I  am,  Uierefore,  of  opinion  that  the  letter  was  in  no  Eense, 
npon  the  facts  as  they  appear  in  the  record,  a  priTileged  com- 
munication. 

There  was  also  error  in  the  court  below  as  to  the  verbal 
Blandeis  alleged  in  the  second  cause  of  action;  and  what  I 
have  already  said  applies  in  part  to  these  slanders.  There 
was  no  eubBtantial  denial  of  these  Blsnders  in  the  answer,  and 
there  is  no  dispute  in  the  evidence  that  they  were  uttered,  and 
there  can  be  no  claim  upon  tbe  evidence  that  Uiey  were  justi- 
Sed.  The  trial  judge  chained  the  jury  that  the  words  were 
slanderous.  But  be  said  to  them  that "  there  is  not  that  pre- 
sumption of  malice  in  the  case  of  oral  slanders  that  there  is  in 
tbe  case  of  a  deliberate  writing."  This  was  excepted  to  by 
plaintiff's  counsel,  and  was  clearly  erroneous.  In  the  case  cX 
oral  de&mation,  as  in  the  case  of  written,  if  the  words  uttered 
were  not  privileged,  the  law  implies  malice. 

The  judge  further  charged  the  jury,  in  eubstanoe,  that  tbe 
words,  if  uttered  under  tbe  circumstances  testified  to  by  Mrs. 
Collins,  were  privileged.  She  testified  in  substance  that  she 
uttered  the  words  to  Mr.  Cameron  in  confidence,  after  the 
most  urgent  solicitation  on  his  part  that  ehe  should  t«ll  him 
what  she  knew  about  the  plaintiff.  But  defamatory  words  do 
not  become  privileged  merely  because  nttered  in  the  strictest 
confidence  by  one  friend  to  another,  nor  because  uttered  upon 
the  most  ntgent  sohcitation.  She  was  under  no  duty  to  utter 
them  to  him,  and  she  had  no  interest  to  subserve  by  uttering 
them.  He  had  no  interest  or  duty  to  hear  the  defamatoiy 
words,  and  had  no  right  to  demand  that  he  might  hear  them; 
and  under  such  circumstanoes  there  is  no  authority  holding 
that  any  privilege  attaches  to  such  commumcations. 

There  was  no  evidence  that  would  authorise  a  jury  to  find 
that  Cameron  sought  the  interview  with  Mrs.  CoUins,  as  an 
emissary  from  or  agent  of  the  plaintiff,  or  that  at  the  fdain- 
tifi"s  solicitation  or  instigation  he  obtained  the  slanderooi 
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cozumunicatiozis  from  her,  and  he  did  not  profess  or  assume  to 
act  for  him  on  that  occasion.  He  was  the  mutual  friend  of  the 
parties,  and  seems  to  have  sought  the  interview  with  her, 
either  to  gratify  his  curiosity,  or  to  prevent  the  impending 
litigation  between  the  parties.  But  even  if  he  obtained  the  in- 
terview with  her  at  the  solicitation  of  the  plaintiff,  and  as  his 
friend,  she  could  not  claim  that  her  slanderous  words  uttered 
at  such  interview  were  privileged. 

The  trial  judge,  therefore,  erred  in  refusing  to  charge  the 
jury  that  there  was  no  question  for  them  as  to  the  second 
cause  of  action,  but  one  of  damages. 

Therefore,  without  noticing  other  exceptions  to  rulings  upon 
the  trial,  for  the  fundamental  errors  herein  pointed  out,  the 
judgment  should  be  reversed,  and  a  new  trial  granted. 


«< 


DASWOKTBt  J.,  diBsoiied.  After  restating  the  facte  of  the  cue,  he  iddt 
The  letter  ia  one  of  warning  or  entreaty.  It  names  no  one  as  its  subject^ 
bat  it  was  conceded  that  the  person  referred  to  was  the  plaintiff^  and  he  is 
held  up  in  nnmerons  phases  conveying  divers  degrees  of  disparagement  and 
imputation  to  reproach,  and  as  a  person  to  be  feared  and  avoided:  (7rq/k  v. 
BoiUf  1  Sannd.  248,  and  note.  The  trial  judge,  therefore,  ruled  that  it  was 
libelous,  and  the  appellant  is  entitled  to  have  that  mUng  stand  as  the  law  of 
the  case.  The  publication  was  admitted.  From  these  circumstances,  the 
law  supplied  the  rest,  and  the  burden  of  justification  or  excuse  was  cast  upon 
the  defendant:  Lewis  v.  Few^  6  Johns.  35.  The  question,  therefore,  is,  whether 
the  occasion  of  the  publication,  or  the  circumstances  prompting  it,  furnish  a 
legal  excuse  for  that  act»  and  so  repel  the  inference  of  malice  arising  from 
the  matter  of  it,  as  to  bring  it  within  the  exception  to  which  I  have  referred. 
If  it  does,  then  in  legal  contemplation  the  communication  is  privileged.  Of 
such  communications  there  are  two  classes:  In  one  the  privil^^  is  absolute, 
and  a  shield  against  any  action  for  defamation,  as  where  the  charge,  even 
if  false  and  malicious,  is  made  in  the  course  of  offldal  duty  or  under  certain 
other  circumstances  not  embracing  those  before  us;  in  the  other  class  the 
privilege  is  qualified,  and  may  be  overcome  by  proof  of  malice.  This  class 
includes  cases  where  the  intmst  and  welfare  of  society  and  common  oon« 
venienoe  require  that  the  defendant  should  be  permitted  to  speak  freely  in 
the  relation  in  which  he  is  placed,  provided  he  confines  himself  within  the 
bounds  of  what  he  believes  to  be  the  truth:  Ha8Unij9  v.  Imkt  22  Wend.  410; 
84  Am.  Dec  330. 

"The  law  frequently  referred  to  upon  this  subject  is  to  be  found  in  To(h 
good  V.  Spprmgt  I  Cromp.  M.  ft  R.  181-192,  and  requires  that  the  communi* 
cation,  to  be  privU^ed,  should  be  fairly  made  by  a  person  in  the  discharge 
of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of 
his  own  affiurs  where  his  interest  is  concerned.  In  Harrison  v.  Bush,  32 
Bug.  L.  ft  Eq.  173^  substantially  the  same  rule  is  restated,  but  it  is  added 
*  that  duty  cannot  be  confined  to  legal  duties  which  may  be  enforced  by  in* 
dictment»  action,  or  fnandamiif,  but  must  include  moral  and  social  duties  of 
imperfect  obligation,'  and  as  thus  amplified,  the  rule  is  adopted  in  this  ooort^ 
•ad  may  ba  considered  as  weU  settled:  Omub^  v.  DomffioM,  87  N.  T.  477; 
fiomilfofi  V.  Bno^  81  Id.  lie.  A  oomnum  appUcation  el  the  rule  is  to  words 
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■pokm  by  k  fanner  mutar  in  giving  a  cQaract«r  ot  a  Mmat:  neat/iertion  v. 
Jfaatbu,  I  TsmRep.  110;  orinauswermg  an  inquliT  oonoeruiiig  Uia  lol- 
veocy  of  &  tnulMmau  or  banker,  or  between  peraons  baiving  k  common  inter- 
est  in  the  subject  to  which  they  reUte.  It  ftppliea,  bowever,  to  otber  caaei 
of  the  same  nature,  and  U  meant  to  protect  the  commnnicationa  of  bnaineM 
and  the  noceasary  confideDcs  of  man  in  man,  as  wbers  one  employed  by  a 
■heriff  to  ascertain  and  inform  him  of  the  facta  relating  to  an  interferenco 
with  a  lery  npon  certain  cattle,  wrote  a  letter  charging  the  plaintiff  with 
folonionsly  taking  them:  WiuAbum  v.  Cot^^  3  Denio,  110;  or  where,  at  the 
request  of  the  father,  a  peraoa  mode  inqairy  as  to  the  cbaractcr  of  hia  daogh- 
ter'i  husband;  Atwill  v.  MaeUntoili,  120  Maas.  177.  In  each  instance  the 
report,  if  made  in  good  (oith,  and  reaeonably  beliered  true,  wa«  held  to  be 
privileged:  Id.  So  it  ia  aaid  to  extend  to  the  coofidsntial  commuQications  ol 
(riendahip:  Hoit  on  Libel,  236;  and  will  undoubtedly  inclnde  every  case 
where,  in  the  diaoharga  of  any  legal,  natural,  or  aociol  obligation,  the  defend- 
ant atatea  what  he  honeitly  believea  the  plaintiff '«  character  to  be,  whatever 
the  charges  may  be  which  he  thus  impntea  to  him.  Thus  in  McDougaU  v. 
Claridge,  1  Camp.  2GT,  it  waa  held  that  a  letter  written  oonfidentrally  con- 
Mming  a  aoUcitor,  oud  under  an  impression  that  its  statements  were  well 
fonnded,  conld  not  be  the  subject  of  an  action;  and  in  Hoar  v.  Dontoit,  mca- 
tioned  in  Bnller's  Ni^  Friui,  page  8,  where  the  defendant  aaid,  'in  confidence 
and  friendship,  by  way  of  warning,'  to  one  about  dealing  with  the  plaintiCI 
words  aSbcting  bis  credit,  no  action  would  lie  because  the  manner  of  speak- 
ing repelled  the  idea  of  malioe.  In  W7iite  v.  NidioUt,  3  How.  28C,  Jnstica 
Duiiel  enamerates  among  sneh  communications  '  wordj  spoken  in  confidence 
and  frieudabip  as  a  caution';  and  applying  the  same  principle  to  specifio  cases, 
it  ia  laid  dawn  ia  a  receat  work  on  this  subject  (Odgors  on  Libel  and  Slan- 
der, 210)  that  a  father,  guardian,  or  intimate  friend  may  warn  a  yonng  man 
against  associating  with  a  particular  individual,  or  may  warn  a  lady  not  to 
marry  a  particular  aoitor,  thongh  under  the  same  oiraamstanoea  a  sbanger 
could  not  do  BO  without  incurring  liability. 

"  Among  other  instances  of  privilege,  and  of  the  same  nature,  is  any  com- 
miinioation  required  by  the  interest  of  the  person  to  whom  it  is  made,  aiid 
reaaonably  called  for  or  warranted  by  the  relation  in  which  the  person 
making  it  stands  to  him,  as  a  letter  written  in  good  faith  by  a  person  to  his 
mother-in-law,  warning  her  of  the  bad  character  of  the  man  she  was  about 
to  marry:  Todd  v.  i/amiin^  8  Car.  ft  P.  8S-S1.  The  same  principle  was 
applied  in  Adeodc  v.  Marth,  8  Ired.  361.  It  there  appeared  that  Anderson 
Adcock  was  twice  married.  His  first  wife  died,  leaving  a  daughter  Sally, 
and  one  other.  Upon  his  second  marriage,  the  defendant,  Mrs.  Marsh,  ad- 
vised the  daughters  of  the  fint  Mrs.  Adcock  that  they  ought  not  to  live  at 
their  father's,  giving  reasons  in  words  relatiog  to  the  plsintiS^  bis  then  wif^ 
which  were  in  themselves  prima  faei*  actionable.  In  eiense,  it  was  shown 
that  the  first  Hrs.  Adoook  'had  requested  the  defendant  Marsh,  with 
whom  she  waa  very  intimata,  to  give  "advice  "  to  her  danghten,'  bnt  the 
trial  judge  ruled  that  this  was  insnffleient,  in  any  view,  to  rebut  the  impli- 
cation of  tobI'I",  and  after  rerdict  for  the  plainti^  a  new  trial  was  granted, 
the  court  of  review  holding  that  the  communication  was  privileged,  if  made 
by  the  defendant  in  good  faith,  and  as  to  that,  the  jury  were  the  proper 
Judges.  The  learned  jndge,  speaking  for  the  court,  and  referring  to  die 
ruling  of  the  trial  judge,  said:  '  The  idea  seems  to  bare  l>een  that  the  oom- 
mnnication  was  not  a  privileged  one,  beoanse  the  defendant  had  no  intarwt 
in  the  matter,  and  stood  In  no  relationship  to  the  witaitM,'  the  parMS  a^ 
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▼ised  by  defendant^  *bat  waa,  in  every  respect,  a  Tolnnteer*;  and  after 
dting  and  commenting  on  Tarions  cases,  says,  in  substance,  that  whether 
there  was  jnst  cause  for  the  opinion  expressed  by  Mrs.  Marsh  or  not,  she 
was  justified  in  making  it  known  to  the  daughter,  if  she  honestly  held  that 

opinion,  *and  that  her  communication  so  made  was  a  privileged  one 

And  we  further  hold,'  he  says,  '  that  without  any  request  from  the  mother^ 
she  would,  under  the  other  circumstances,  have  been  justified.' 

"  To  the  same  effect  are  the  cases  in  our  own  court.  In  LeuHs  ▼.  Chapman, 
16  N.  T.  369,  Selden,  J.,  enunciates  the  rule  as  embracing  both  alternatives, 
and  says:  'There  is  no  doubt  that  when  the  communication  is  made  bona 
fide,  in  answer  to  inquiries  from  one  having  an  interest  in  the  information 
sought,  or  when  tho  relation  between  the  parties  by  whom  and  to  whom  the 
communication  is  made  is  such  as  to  render  it  reasonable  and  proper  that 
the  information  should  be  given,  it  will  be  regarded  as  privileged ';  and  re- 
ferring to  tho  authorities,  says  these  casos  show  that  all  that  is  necessary  to 
entitle  such  communications  to  be  so  regarded  is  '  that  the  relation  of  the 
parties  should  be  such  as  to  afford  reasonable  ground  for  supposing  an  inno* 
cent  motive  tor  giving  the  inlormation,  and  to  deprive  tho  act  of  an  appear 
ance  of  officious  intermeddling  with  the  affairs  of  others ';  and  although  the 
information  given  in  that  case  was  volunteered,  and  not  in  answer  to  any 
inquiry,  tho  judges  all  agreed  that  the  relations  existing  between  the  person 
addressed  and  the  defendant  rendered  the  communication  privileged.  In 
tlie  later  case  of  Sunderlm  v.  BradOreet,  46  K.  Y.  128,  7  Am.  Rep.  322,  it 
appeared  that  the  defendants,  of  their  own  volition  and  for  their  own  profit, 
collected  information  concerning  the  condition  of  traders,  and  this  they  com- 
municated to  subscribers  not  interested  in  the  matter,  and  the  court,  reit- 
erating the  rule  laid  down  in  Leirh  v.  Chapman,  supra,  held  that,  owiug  to 
that  want  of  interest  in  the  person  addressed,  the  communication  was  not 
privileged.  Protection  would  seem  to  be  due,  therefore,  to  communications 
between  persona  having  relationship,  whether  by  blood  or  marriage,  or  as 
principal  and  agent,  attorney  and  client,  or  as  intimate  friends,  or  as  the  re- 
sult of  any  trust  or  confidence,  provided  such  communications  are  fairly  war- 
ranted by  a  reasonable  occasion,  and  honestly  made. 

"It  follows  that  the  term  'malice,'  in  a  legal  sense,  has  no  application 
where  there  is  a  just  cause  or  occasion  for  speaking  tho  words  complained 
of,  although  under  other  circumstances  they  would  constitute  a  slanderous 
charge:  Jones  v.  Oivtn,  Gilbert's  Gas.  185;  WasJiImrn  v.  Coobe,  and  other  cases 
tupra.  In  discussing  this  question,  the  learned  judge,  already  quoted,  says: 
'  When  the  circumstances  show  that  the  defendant  may  reasonably  be  sup- 
posed to  have  had  a  just  and  worthy  motive  for  making  the  charge,  then  tho 
law  ceases  to  infer  malice  from  the  mere  falsity  of  the  charge,  and  requires 
from  the  plaintiff  other  proof  of  its  existence':  Lewis  v.  Chapman,  supra. 
The  facts  found  by  the  jury,  and  above  adverted  to,  bring  the  case  at  bar 
within  the  principle  and  the  rule  thus  stated.  The  occasion  was  the  court- 
ship of  the  plaintiff  and  the  object  of  the  letter  was  to  give  information  of 
his  character.  It  was  written  in  confidence  and  in  friendship  to  one  sought 
by  him  in  marriage,  and  thus  having  a.  vital  interest  in  the  subject,  and  writ- 
ten also  in  response  to  her  request.  These  conditions  seem  to  answer  the  first 
branch  of  the  proposition  laid  down  by  Juclgo  Selden  in  the  Ghapman  case, 
suprOf  sad  by  Judge  Allen  in  the  Sunderlin  case,  supra,  and  also  bring  the 
oommunication  directly  within  the  other  branch  of  the  rule.  If  we  regard 
the  oonmninioation  as  volunteered,  it  still  remains  that  Dora,  the  party  to 
wham  tbe  communication  was  made,  had  an  interest  in  it,  and  the  writer 


■tood,  hy  nuQii  of  bar  Intinuta  frisnclabip  and  reqoMt,  In  mch  xtHatioa  to 
her  M  to  nwke  it,  at  l«ut,  propar  that  tha  d«f  sndBiit  ahould  warn  and  pat  ber 
on  further  inqoiry. 

"I  think  thscommimicatioiiwaa  priTilaged  by  the  (Mcaaioii  aodbjthapo- 
utioa  ol  the  writer,  and  the  court  committed  no  eiror  in  refusing  to  cbarga 
otbenriaa.  Whether  the  letter  was  in  ezcesa  of  privil^a  ao  conforred,  I 
noad  not  inqnint  for  neh  qseatioa  was  for  Qu  yatj,  and  it  was  not  raised 
atthefaiaL 

"  As  to  the  seoood  cansa  of  action,  the  conntel  for  the  ^pellant  asked  the 
ttfott  to  charge:  'That  the  ehargea  set  oat  iu  the  second  count  of  the  com- 
plust  have  been  Bnbatantially  proved  and  stuid  uncontradicted,  and  the 
plaintiff  is  entitled  to  reeovsr,  and  the  only  qneation  for  the  jjoj  is  one  at 
damages.  The  court  declined  so  to  hold  and  charge,  and  plaintiS'i  counsel 
duly  exeeptad.'  In  this  there  was  no  error;  1.  The  allegations  of  the  com- 
plaint are  not  admitted  by  the  answer,  but  denied,  and  the  plsintiiF  wont 
into  aridence  to  luetain  the  issue.  2.  Between  the  plaintiff's  witueeses  sad 
the  eridenoe  of  the  defendant  there  was  a  conflict.  3.  The  oommunicatioa 
to  Oamaron  was  given  in  confidence,  at  bis  reqnett,  and  under  circamstonco* 
which  might  very  well  lead  to  the  conclusion  that  Cameron,  as  the  friend  or 
•Ten  agent  of  the  plaintiff,  was  by  him  put  upon  an  inqoiry,  suggested  by 
tiie  letter  jost  before  read  to  him  by  the  plaintiff:  Weathertlane  r.  IlairMiu, 
titpra;  King  v.  Waring,  5  Gsp.  13.  Tho  st^tcnent  was  not  Toluntory,  and 
the  occasion  of  speaking,  aa  well  aa  the  words  spoken,  were  to  be  conaidered. 
The  submission  of  it  to  the  jnry  was  proper  (2  GreenL  Ev,,  sec  42]),  and 
the  langoageof  the  jndge  as  applied  to  it  was  not  inappropriate:  Wtallientone 
T.  ffauiinM,  Mupra.  4.  Nor  was  it  necessary  to  plead  specially  that  the  com- 
mnnication  to  Cameron  was  privileged.  The  defondant's  answer  alleged  that 
the  oommonieatioD,  such  as  it  was,  to  Cameron  was  drawn  oat  by  him,  — 
'  ma  a  confidential  commnnication,  and  was  modo  without  malice  and  withont 
any  intent  to  injure  the  plointifE;'  and  in  the  belief  of  its  troth,  and  denied, 
among  other  things,  the  allegation  of  malice  contained  in  tho  compIainL 
This  goes  to  the  very  root  of  tho  action.  If  tnie,  it  shows  there  was  ao 
malice;  and  as  formerly  the  defense  of  privilege  was  open  under  the  general 
iisne,  — BaMngtT.Lvek,  twpra;  Sowardv,  7^omp)on,21  Wend.  32^  — aoit 
Is  now  nndcT  the  deniaL 

"The  learned  connsel  for  the  appellant  wgoes  thattba  plaaol  jnstifioa- 
tion  set  ap  aa  a  separate  defense  was  insufficient,  becsiuc^  be  ny^  'the  mat- 
ton  alleged  are  stated  to  bare  been  known  at  the  commeneement  of  tha 
action,  and  not  at  the  time  of  ntterinft  or  writing  the  worda  attariboted  to 
the  defendant'  No  objection  was  made  to  evidence  on  that  aoconnt,  and 
tha  question  waa  only  presented  to  tho  trial  judge  aabe  waa  about  to  pve  the 
cose  to  the  JDry,  and  then  in  these  words:  'That  the  conrt  should  bold,  as  a 
matter  of  law,  that  there  is  no  sufficient  plea  of  jostification  set  np  in  the 
defendant's  answers,  and  the  proofsbavenotanfficient  force  to  anitain  a  jus- 
tification.' 

"The  praof  shows  that  the  defendant  had  heard  the  matters  referred  to 
when  she  wrote  the  letter,  and  no  objection  was  nmde  that  the  svidonce  was 
not  competent  under  the  answer.  Bat  the  request  when  mada  was  double, 
and  required  the  court  to  pass  upon  the  sufficiency  of  the  evidence  to  sastain 
the  justification  aa  well  as  ita  final  presentation  upon  the  pleadings.  One 
branch  was  for  the  jury,  and  upon  both  grounds  the  lefosal  of  tha  court  nay 
•tand.  The  other  qoestiona  presented  by  the  appellant  were  properly  die- 
posed  of  by  the  general  term.  The  judgment  appealed  from  afaanld,  I  thin^ 
U  affirmed. " 
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When  Pboof  ov  Aotual  Maxjcb  must  be  mde  in  aetion  of  libel:  KetA 
r.  Bougartz,  15  R.  L  72;  2  Am.  St  Rep.  870,  and  cases ooUaoted  in  note873. 
In  an  action  for  libel,  if  the  words  charged  were  spoken  on  an  oecasion 
wliicb  renders  them  prima  /ade  privileged,  the  bnrden  is  on  the  plaintiff  to 
•how  express  malieet  Stewart  t.  Hatt^  83  Ey.  376. 

DaPAifATOBT  AVD  LiBSLOus  PuBUCATioifa,  Wbat  abx:  See  Siewart  t. 
8w(/t  Speeifie  Coi,  76  Ga.  2S0;  2  Au..  St.  Hep.  40,  and  note  43. 

LiBKL  AHD  SiiAinnB — PsiviLBaBD  OoMicuNiOATioHB:  Johuon  T.  Bnd» 
9trtei  Co.,  77  Oa.  172;  4  Am.  St.  Rep.  77,  and  note  79.  Words  spoken  in  a 
Judicial  proceeding,  whether  by  a  party,  by  a  witness,  or  by  oonnsel,  ara 
prima  /acie  privileged:  Stewart  r,  HalU  83  Ky.  375;  note  to  Shadden  ▼.  Jfe- 
Mboeet  6  Am.  St  Rep.  825-828.  A  oommnnioation,  to  be  privileged,  most  be 
made  upon  a  proper  occasion,  from  a  proper  motive,  and  based  npon  reason* 
able  or  probable  canse;  when  so  made  in  good  faith,  the  law  does  not  imply 
malice,  but  aotusl  maUoe  mnst  be  proved,  and  whether  oomnranioatioDs  ara 
privileged  or  not  is  a  qnestion  for  the  ooort^  and  not  the  jnzy:  Prew  Cn.  v. 
^levor^  110  Pa.  8t  686. 


Busn  V.  Roberts* 

riU  Nbw  Toaa,  4m] 

Res  Obsta  —  Ik  Obdeb  that  thb  Dtclabations  of  a  Pabtt  mat  bb 
Adhissiblb  in  evidence  as  part  of  a  transaction,  they  mnst  grow  ont  of 
the  principal  fact  or  transaction,  illustrate  its  character,  be  eentempo- 
raneons  with  it^  and  derive  some  degree  of  credit  from  it. 

ItaLAJunoNs  OF  A  Obantor  Masb  Pbior  to  his  Tbabsfbb  are  not 
admissible  a^^unst  his  grantee  in  an  action  by  the  creditors  of  the  former 
to  set  aside  the  trsnsfer  for  frand,  where  it  appears  that  the  grantee  was 
a  pnrchaser  for  fall  value,  and  there  is  no  other  testimony  tending  to 
establish  any  complicity  on  his  part  in  the  grantor's  frandnlent  design. 

Action  by  Bush,  as  administrator  of  Wakefield,  to  set  aside 
for  fraud,  as  against  creditors,  a  conveyance  of  both  real  and 
personal  property  made  by  the  defendant  Bobbins  to  his  co- 
defendant,  Boberts.  The  property  was  worth  nine  thousand 
one  hundred  dollars,  and  was  sold  for  seven  thousand  five 
hundred  dollars.  Judgment  for  plaintiffs  was  affirmed  by  the 
general  term. 

WaUon  M.  Rogers^  for  the  appellant. 

Thomas  S,  JoneSy  for  the  respondents. 

Obat,  J.  Various  facts,  which  he  decided  to  be  proved  by 
the  evidence,  led  the  learned  trial  judge  to  conclude  that  the 
transfer  of  property  by  the  defendant  Bobbins  to  the  defend* 
«nt  Boberts  was  made  with  the  intent  to  hinder,  delay,  and 
defraud  creditors,  and  therefore  was  void;  but  in  the  chain 
of  evidence  leading  to  his  conclusion,  which  seems,  so  iar  as 


it  eatabllBhea  knowledge  in  the  vendee,  not  very  weighty, 
was  a  convereation  had  Lietween  one  of  the  plaiDtiffs  and 
RobbinB,  shortly  after  the  death  of  the  intestate,  and  prior  to 
the  transfer  of  tho  property.  The  evidence  of  this  conver- 
eation  was  elicited  on  the  opening  of  the  plaintiffs'  case. 
Bush,  one  of  the  plaintiff's,  had  testified  to  a  visit  which  he 
and  his  co-administrator  hud  made  to  Robbins's  house  for  the 
purpose  of  taking  possession  of  the  effects  of  their  intestate, 
and  that  on  that  occasion  he  had  a  conversation  with  Robbins 
"  upon  the  subject  of  the  claims  of  this  estate  held  against  him 
and  this  property."  He  was  asked  by  plaintiffs'  counsel  to 
state  that  conversation.  This  was  objected  to  by  counsel  for 
defendant  Roberts,  who  alone  had  appeared  and  was  defending 
the  action,  on  the  ground  that  it  was  incompetent  and  imma- 
terial as  against  that  defendant;  but  the  objection  was  .over- 
ruled, and  the  evidence  was  received.  The  witness  thereupon 
teati6ed  to  the  statements  made  by  Robbins  in  the  course  of 
tbe  conversation. 

It  seems  to  us  evident  that  these  statements  were  deemed, 
of  importance  and  material  by  the  trial  judge,  because,  in  bis 
ninth  finding  of  fact,  afler  stating  tbe  circumstances  of  the 
plaintiff's  visit  to  Robbins's. house,  he  incorporates  them.  He 
Gnds  that  plaintiffs  "  bad  conversation  with  defendant  Rob- 
bins,  who,  in  reply  to  questions  put  to  him  by  Bush,  one 
of  the  plaintiff's,  informed  them  that  ho  was  a  large  debtor 
to  said  estate;  that  it  had  been  allowed  to  run  for  years  with- 
out interest  being  paid,  and  ho  did  n't  know  just  how  much  it 
was,"  and  other  facts  which  Robbins  stated  then  about  the 
quantity  and  value  of  his  property.  Tbe  materiality  of  tbe 
evidence  of  these  declarations  of  Robbins  obviously  was  in 
their  bearing  upon  Roberts's  solvency,  and  bis  motives  and 
intent  as  deduciblo  from  his  admissions,  his  misrepresenta- 
tions,  and  his  conduct.  Roberts,  however,  was  a  purchaser  for 
a  valuable  consideration,  and  there  was  no  proof  establishing 
any  conspiracy  between  him  and  his  vendor,  Robbins,  to 
defraud  Robbins's  creditors.  The  force  of  the  action  was 
directed  against  Roberts,  to  deprive  him  of  the  property  which 
be  had  bought,  and  tbe  action  could  only  prevail  by  proof 
that  be  bad  actual  notice  of  a  fraudulent  motive  on  Robbins's 
part,  or  knowledge  of  circumstances  which  was  equivalent  to 
such  notice.  If  he  knew  or  had  believed  the  motives  of  his 
vendor  to  be  fraudulent,  then,  by  aiding  him  in  his  sobeme^ 
be  made  himself  a  party  to  tbe  fraud:  Parler  t.  CotmtTf  M 
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N.  Y.  J 18;  45  Am.  Rep.  178.     But  no  evidei 
proof  to  affect  him,  or  his  right  to  the  posses 
erty,  which  falls  short  of  proving  the  natui 
tion,  and  of  illustrating  the  guilty  participati 
If  tliis  was  a  case  of  a  conspiracy  to  defraud 
tors,  admitted  or  proved,  the  admissions  oi 
either  would  be  competent  as  against  the  oth< 
of  their  admissibility  assuming  the  fact  of 
being  established:  Cuyler  v.  McCartney j  40 
But  this  is  not  such  a  case,  and  no  proof 
against  Roberts  of  acts  or  declarations  of 
as  part  of  the  res  gesUe^  or,  unless  falling 
of  admissibilty,  as  being  against  his,  Roberti 
the  fact  that  Robbins  is  a  party  defendant 
them  so. 

In  order  that  the  declarations  of  a  party,  wl 
to  be  part  of  the  transaction,  may  be  admist 
grow  out  of  the  principal  fact  or  transactio 
character,  be  contemporaneous  with  it,  and  dei 
of  credit  from  it:  Lund  v.  Tyngsboroughy  9 
proof  of  the  declarations  or  misrepresentatic 
respecting   his  indebtedness  and  the  value  o 
made  before  the  transfer  and  before  even  the 
any  transfer,  is  not  competent  against  Roberts 
sense  formed  a  part  of  the  subsequent  trans 
them,  and   their  admission  into  the  case  to  • 
with  the  liability  to  restore  the  property  is,  w 
a  violation  of  the  principles  of  evidence  in  s 
without  support  in  authority. 

The  question  here  is,  whether  Roberts  had  : 
Robbins's  intent,  or  the  knowledge  of  circumstt 
with  Robbins's  act  in  disposing  of  his  propertj 
creditors.  Did  he,  for  his  own  advantage,  o 
idea,  make  himself  a  participant  in  the  fr< 
Unless  the  proofs  are  confined  within  the  lim 
Roberts  with  such  a  participation,  the  safeguai 
the  rules  of  jurisprudence  as  a  protection  to  tl 
good  faith  and  with  honest  motives  are  end 
trial  judge  found  as  facts  the  existence  of  the 
tent  in  the  vendor,  Robbins,  and  of  notice 
Roberts,  of  that  intent;  but  these  findings,  it  ic 
his  decision,  rested  more  or  less  on  the  statemc 
dor  to  the  plaintiff  Bush.    While  expressing  ] 


as  to  the  geaeral  merite  of  the  case,  or  as  to  the  weight  of 
the  proof,  we  do  Bay  that,  in  a  case  of  Buch  a  nature,  whcra 
the  proofs  are  conflicting,  and  not  clearly  preponderating 
egaiuBt  the  defendant,  the  erroneous  admiBsion  or  exclusion 
of  evidence  was  likely  to  have  affected,  in  a  material  degree, 
the  conclusionB  of  the  judge. 

We  see  no  reason  why  the  principle  of  the  decisions  in  the 
cases  of  Toualey  v.  Barry,  16  N.  Y.  500,  and  of  TVuax  v.  Slalur, 
88  Id.  632,  should  not  control  in  the  present  case.  In  Tousley 
V.  Barry,  supra,  Johneon,  C.  J.,  decided  that  the  admission  of 
a  previous  owner  of  a  chose  in  action  cannot  be  proved  against 
a  pnrchaeer  from  him,  who  has  bought  for  a  fair  considera- 
tion, and  between  whom  and  the  former  owner  there  exists  no 
other  relation  than  that  of  purchaser  and  seller;  that  it  was 
not  the  case  of  a  nominal  purchase,  the  former  owner  retain- 
ing the  equitable  interest,  but  of  an  actual  and  complete  trans- 
fer of  all  interest  to  the  purchaser. 

In  Truax  v.  Slater,  supra.  Earl,  J.,  held  that  "the  men.' 
declarations  of  an  assignor  of  a  choee  in  action,  forming  no 
part  of  any  res  gestae,  are  not  competent  to  prejudice  the  title 
of  bis  assignee,  whether  the  assignee  be  one  for  value  or  merely 
a  trustee  for  creditors;  and  whether  such  declarations  be  ante- 
cedent or  subsequent  to  the  assignment." 

We  think,  for  the  error  pointed  out,  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  coats  to  abide  the 
event. 

Judgment  reversed.  

DiouBATioNB  AS  Pun  OS  Rsa  Osnjt:  Stodtiiam  v.  Slatt,  Si  Tax.  App. 
Kit  C  Am.  St.  tup.  894,  ud  note  896. 


KbRNOCHAN    V.    MUBBAT. 

ritl  Htw  ToKK,  806.] 

Pixma  TO  A  OoimucT  arb  Pbbsvhid  to  Isteud  to  ButD  tkbib  Pxr- 

ami.1.  RlPKBVTATivia  u  w«U  u  themaolvas. 
OoiTTRAOT  OF  OoAKAimr  DOM  NOT  Tkrminatx  wttr  thk  Lm  of  tiii 

OoABAKTOR,  nnlesB  this  iateution  is  plainly  nxpnusad  in  Uia  gokrantj 

itseU. 
GvARAHTT  Maps  bt  PcBaom  Acmio  fob  ak  Usddoldsed  PaDioirAL  ia 

•n  origioR]  and  not »  collateral  nndartafcing.     Their  lUbilitT  'a  not  that 

of  mretiM,  bnt  of  principali. 
Action  by  Kemocban  against  Murray  and  others  as  ezecu- 
ton  of  Richard  M.  De  Mill,  sole  survivor,  at  the  time  imme- 
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diately  preceding  his  death,  of  the  firm  of  De  Mill  &  Co.,  on 
the  following  contract  of  guaranty: — 

''  In  consideration  of  your  having  purchased,  upon  my  rep- 
resentation as  to  their  value,  forty  shares  of  stock  of  the  Albe^ 
marlo  Swamp  Land  Company,  and  of  one  dollar  to  me  in 
hand  paid,  I  do  hereby  guarantee  that  you  shall  receive,  as 
long  as  you  hold  said  stock,  dividends  equal  to  seven  per  cent 
per  annum,  or  I  will  make  good  to  you  all  deficit  from  such 
amount. 

"  New  Yobk,  August  21, 1871.  Db  Mill  A  Co." 

Judgment  for  defendants,  which  was  affirmed  by  the'  gen- 
eral term. 

/.  F.  Kemoehariy  for  the  appellant 

Sidney  V,  Lowell^  for  the  respondents. 

Andbbws,  J.  We  think  the  judgment  below  proceeds  upon 
a  misconstruction  of  the  contract  of  guaranty.  The  guaranty 
did  not,  in  terms,  purport  to  bind  the  executors  or  adminis- 
trators of  De  Mill  &  Co.  But  it  is  a  presumption  of  law,  in 
the  absence  of  express  words,  that  the  parties  to  a  contract 
intend  to  bind,  not  only  themselves,  but  their  personal  repre- 
sentatives: 1  Parsons  on  Contracts,  530,  and  cases  cited;  Co. 
Lit.  209  a.  In  case  of  a  contract  for  the  payment  of  money, 
or  the  sale  or  purchase  of  property,  or  of  a  covenant  of  war- 
ranty, it  would  be  an  unreasonable  supposition  that  the  par- 
ties intended  that  the  obligation  should  not  survive  against 
their  representatives,  although  not  specially  named.  It  is,  of 
course,  competent  for  parties  to  agree  that  a  contract  shall  not 
survive,  and  that  all  obligation  under  it  should  terminate  on 
their  death.  So  a  contract  may  be  of  such  a  nature  as  to 
admit  only  of  a  personal  performance,  or  as  to  imply  that  it  is 
to  be  operative  only  during  the  continuance  of  personal  rela- 
tions, although  not  so  expressed  in  terms,  and  will  be  deemed 
dissolved  by  death  or  other  disability  which  renders  perform- 
ance, according  to  the  intention,  impossible.  Contracts  for 
the  rendition  of  personal  or  professional  services  are  of  this 
character,  and  they  terminate  with  the  death  or  disability  of 
the  party  owing  them. 

The  guaranty  in  this  case  has  no  such  personal  quality.  It 
was  given  by  De  Mill  &  Co.  as  an  inducement  to  the  plain- 
tiiT's  testator  to  purchase  from  them  forty  shares  of  the  stock 
of  the  Albemarle  Swamp  Land  Company.    They  represented 


the  stock  to  be  valuable,  and  claimed  to  be  seUiog  it  for  some 
partitiB  who  held  it,  and  who  desired  to  realize  upon  it,  but 
whose  names  were  nut  diseloeed.  They  guaranteed  that  the 
plaintiff,  so  long  as  he  held  the  Btocb,  Bhonld  receive  dividends 
thereon  equal  to  seven  per  cent  per  annum,  and  that  they 
would  make  good  any  deficiency.  The  contract  is  plain  and 
unambiguous.  The  obligation  of  De  Mill  &  Go.  was  not  lim- 
ited in  terms  to  the  duration  of  the  partnership  or  to  the  lives 
of  the  copartners.  The  only  limitation  of  time  was  the  period 
during  which  the  purchaser  should  hold  the  stock.  The  guar- 
anty protected  the  purchaser  while  his  Interest  should  con- 
tinue, and  this  presumably  was  what  be  required,  and  both 
parties  intended.  Any  other  construction  would  subject  the 
purchaser  to  the  risk  of  losing  the  benefit  of  the  guaranty  on 
the  death  of  the  guarantorB,  which  might  happen  at  any  time. 
There  are  cases  cited  holding  that  a  continuing  guaranty  of 
advances  to  be  made  to  a  third  party,  in  the  absence  of  any 
express  provision,  ia  revoked  as  to  subsequent  advances  by  the 
death  of  the  {guarantor  and  notice:  Coulthart  v.  Clementaon, 
L.  B.  5  Q.  B.  D.  42;  Barnes  v.  Fawcelt,  L.  R.  15  Eq.  Gas.  311. 
These  cases  stand  upon  a  perfectly  equitable  principle,  each 
advance  constituting  a  fresh  consideration.  But  a  guaranty 
creating  a  continuing  pecuniary  obligation,  the  consideration 
for  which  is  entire  and  given  once  for  all,  is  very  different, 
and  it  would  be  very  inequitable  to  hold  that  it  was  termi- 
nated by  the  death  of  the  guarantor,  unless  this  intention  is 
plainly  expressed  in  the  guaranty  itself:  Uoyd'a  v.  Harper, 
L.  R.  16  Gh.  D.  290. 

The  judgment  in  this  case  cannot,  therefore,  we  think,  be 
supported  on  the  theory  that  the  guaranty,  by  fair  intendment, 
was  limited  to  the  lives  of  the  guarantors.  Equally  unfounded, 
we  think,  is  the  claim  of  the  defendants  that  De  Mill  &  Go. 
were  sureties,  and  for  that  reason  their  obligation  terminated 
on  their  death:  Getty  v.  Binsse,  49  N.  Y.  885;  10  Am.  Rep, 
879.  Their  undertaking  was  original,  and  not  collateraL 
They  entered  into  the  guaranty  for  their  own  benefit,  upon  a 
consideration  moving  to  them  as  principals.  If  they  were  tn 
fact  acting  as  agents  in  selling  this  stock,  not  having  disclosed 
their  principal,  they  stood  in  respect  to  the  purchaser  as  the 
owner  and  vendor:  Cobb  v.  KrMpp,  71  N.  Y.  348;  27  Am.  Rep. 
51.  In  entering  into  the  guaranty,  they  assumed  no  obliga- 
tion resting  on  the  company.  The  company  was  under  no 
legal  obligation  to  declare  dividends  to  stockholders,  and  least 
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of  all,  to  declare  dividends  of  any  particular  amount.  The 
contract  of  De  Mill  &  Co.  was  clearly  original,  and  they  were 
principals,  and  not  sureties. 

We  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed.  

CoLLATEBAL  AND  Obiozhal  Uhdertaxinqs,  Weat  arx:  Pocfar  T.  Boh 
ton,  25  Conn.  343;  96  Am.  Deo.  252,  note;  Jiaurin  v.  Fogelberffp  37  Mina.  23; 
5  Am.  SL  Rep.  814. 

CoNTZNUDio  OuABAFrrt  8ee  Cou^  v.  Peck,  65  Conn.  251;  3  Am.  8t.  Rep. 
44,  and  note  48b 


Peoplb  bx  BEL.  Union   Insubanob  Gompant  of 

Philadelphia  v.  Nash, 

[Ul  Nbw  Tors,  810.J 

SuBMiBSiovi  TO  ARBiraATioir  ARX  BxvoGABLB  IN  THXZB  Natubs^  and  the 
parties  eannot  make  that  irreyocable  which  is  of  its  own  nature  rev- 
ocable. 

AoBXBMSMT  NOT  TO  RxvoKB  A  SuBiOBSioN  TO  Arbttration  will  not  de- 
prive  either  of  the  ]parties  of  the  power  giyen  him  by  section  2383  of  the 
Code  of  Ciyil  Procedure  of  New  York  to  revoke  snch  snbmission  at  anjr 
time  before  the  closing  of  the  proofs,  and  the  final  sabmission  of  the 
canse  for  decision. 

Application  for  a  writ  of  mandate  to  compel  the  respondents 
to  proceed  as  arbitrators,  chosen  by  the  petitioner  and  Lorenzo 
Dimich,  to  decide  certain  controversies.  The  respondents 
showed  that  before  these  controversies  were  submitted  to  them, 
Dimich  served  on  them  a  written  revocation  of  their  authority. 
But  the  petitioner  claimed  that  Dimich  had  waived  the  right 
to  make  such  revocation  by  the  following  clause  in  his  agree- 
ment to  submit  to  arbitration:  ^*  It  is  hereby  further  agreed  by 
and  between  the  said  parties,  in  consideration  of  the  agree- 
ments and  covenants  herein  contained,  to  be  kept  and  per- 
formed by  the  respective  parties  hereto,  that  neither  of  the 
parties  hereto  shall  have  the  right  to  revoke  the  submission  to 
arbitrators  herein  provided  for,  or  this  agreement,  or  any  part 
thereof,  and  such  arbitration  shall  not  terminate  or  be  re- 
voked by  the  dissolution  or  death  of  either  or  any  of  the  par- 
ties hereto,  but  in  case  of  such  dissolution  or  death  of  either 
or  any  of  the  parties  hereto,  during  the  pendency  of  such  arbi- 
tration, the  same  shall  continue  against  the  personal  repre- 
sentatives of  such  deceased  person,  or  against  the  successor  or 


person  or  officer  charged  with  the  daty  of  admimstering  the 
assets  of  euoh  corporation,  and  any  revocation  by  operation  of 
law,  and  any  and  all  right  of  revocation  given  or  permitted 
by  statute  or  otherwise  is  hereby  expressly  waived  and  abaa- 
doned."  The  application  woe  denied  at  the  special  term,  and 
•nch  denial  was  affirmed  on  appeal  to  the  general  term. 

TreadweU  Cleveland,  and  Norrit  Morey,  for  the  appellants. 

3.  P.  Nash,  Jamet  E.  Carpenter,  and  William  Allen  Butier, 
for  the  respondents. 

Ohay,  J.  The  position  taken  by  the  appellants  with  respect 
to  the  i^reement  of  arbitration  in  qnestion  here  is,  that  the 
character  of  revocabillty,  inherent  in  such  Bubmiseions,  is 
affected  by  that  article  of  the  t^eement  which  provides 
against  any  revocation,  and  expressly  waives  and  abandons 
the  right  to  revoke.  They  do  not  dispute  the  common-law 
rale  that  submissioDS  to  arbitration  are  revocable  in  their 
nature,  and  indeed,  that  such  was  the  rule  is  too  well  estab- 
lished and  recognized  by  early  and  late  Enftlish  cases,  and  by 
the  New  York  statutes  and  decisions,  to  admit  of  dispute: 
AUm  v.  WatBon,  16  Johns.  205;  Bank  v.  Widner,  11  Paige,  529; 
2  B.  9.  644,  sec.  23;  Tobey  v.  Cotmly  of  Bristol,  3  Story,  800 
Vynior'a  Case,  8  Coke,  81  b  (4th  vol.  of  Frazer'a  ed.  302). 
Mareh  v.  Bulled,  5  Barn.  &  Aid.  508;  Re  Route  V.  Meier,  L.  B. 
6  Com.  P.  212;  Fraeer  v.  Ehrensperger,  L.  R.  12  Q.  B.  D.  310. 
Whatever  may  have  been  decided  elsewhere  in  this  ooantry, 
we  ore  satisfied  that  that  is  the  bettor  mle  of  law  which  has 
been  recognized  in  England  and  in  this  stato,  and  which  con- 
siders a  submission  revocable  until  its  nature  is  changed  by 
legal  enactment,  as  was  done  by  English  statntos.  As  it  was 
said  in  Vynior'a  Case,  supra,  "  man  cannot  by  his  act  make 
such  authority,  power,  or  warrant  not  countermand  able  which 
is  by  the  law  or  its  own  nature  countormandable";  be  cannot 
"  make  that  irrevocable  which  is  of  its  own  nature  revocable." 

Bat  the  learned  counsel  for  the  appellants  say  the  facts 
Dnderlying  this  submission,  in  the  discontinuance  of  suito,  the 
abandonment  of  advantages,  and  the  peculiar  and  unusual 
agreements  contained  in  this  submission,  by  which  the  right 
to  revoke  is  waived  and  abandoned,  take  it  out  of  the  common- 
law  or  etatate  rule.  They  say  that  here  was  an  express 
waiver  of  the  right  to  revoke,  based  on  a  valuable  and  eie- 
cnted  consideration,  and  they  argue  that  failing  the  reason  of 
the  mle,  the  rule  itself  fails. 
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No  unusual  character  is  imparted  to  the 
being  based  on  such  a  consideration.     All 
must  be  based  on  a  good  consideration,  and  : 
ance  of  the  pending  suits  and  the  loss  of  ad 
occasioned  are  the  features  which  constitute 
sideration,  they  are  but  the  incidents  of  the  i 
mission.    That  was  the  decision  of  this  co 
SoUey,  95  N.  Y.  242,  where  Danforth,  J.,  co 
to  sustain  the  proposition  that  by  submissic 
€0  aetOf  the  discontinuance  of  the  pending  litij 
The  flaw  in  the  argument  of  appellants'  coi 
sumption  that  the  character  of  the  mandat 
uals  selected  to  determine  the  controversy 
can  be  changed  by  their  private  agreements,  < 
circumstances  which  were  its  producing  cat 
execution  of  the  agreement  induced. 

The  source  of  the  mandate  or  power,  by  vir 
arbitrators  act,  is  in  the  private  agreement  ^ 
have  entered  into,  for  reasons  satisfactory  t< 
order  to  have  an  end  to  dispute  and  to  legs 
force  of  the  mandate  to  them  is  in  the  conser 
that  they  shall  act.  But  in  the  execution  of 
the  thing  they  are  to  accomplish,  the  arbitra 
terest,  and  thus  the  case  is  altogether  different 
the  mandatory  has  an  interest  in  the  executi 
and  in  the  result  of  its  exercise.  In  such  a 
date,  which  goes  forth  with  the  execution  and 
agreement  to  the  mandatory,  becomes  irrevoca 
a  loss  to  understand  how  the  nature  of  the  agr 
the  parties,  or  any  resulting  incident  of  that  \ 
anything  to  the  power  of  the  arbitrators.  Tl 
submission  is  executory  until  the  controvers, 
ended  between  the  parties  by  the  submission  U 
of  the  controversial  facts  for  their  decision;  a 
can  it  be  said  that  the  agreement  has  been  e^ 
passed  beyond  the  power  of  the  parties  to  w 
to  break.  Until  that  ultimate  stage  has  beei 
article  of  the  agreement  which  relates  to  the  fi 
the  parties  lies  in  the  region  of  promise,  and  th 
be  and  are  broken,  regardless  of  their  weigl 
quences,  is  as  proverbial  as  it  is  certain. 

The  express  agreement  not  to  revoke  is  exec 
like  every  other  agreement  to  do  or  not  to  do  i 


Although  the  parties  agreed  not  to  revoke,  the  fact  is  that  one 
of  them  has  done  so,  notwithstanding  his  agreement,  and  the 
other  is  left  to  Buch  legal  remedies  aa  may  oSer  themselvea  to 
protect  or  compensate  him  for  the  breach.  The  agreement 
to  waive  any  right  to  revoke  does  not  help  the  erituation.  A 
waiver,  to  be  effectual  and  beyond  recall,  most  be  of  some 
present  existing  right,  conferred  by  statuto  or  otherwise. 
When  the  agreement  to  waive  relates  to  the  future  conduct 
of  the  party,  it  is  merely  executory,  and  amounts  to  nothing 
more  than  the  agreement  not  to  revoke.  The  difficulty  is, 
that  as  the  arbitrators  have  no  interest  in  th^ result  of  the  arbU 
tration,  and  derive  their  power  to  act  from  the  continuing 
consent  of  the  parties  to  the  agreement,  when  the  agreement, 
while  yet  executory,  is  broken  by  the  refusal  of  a  party  to  he 
bound  by  it  or  to  perform  it,  the  foundation  of  the  arbitrator'a 
power  is  gone,  and  they  have  no  more  authority  over  the  with- 
drawing party  to  bind  him  by  their  acta. 

The  legislatare  of  this  state,  in  enacting  section  2383  of  the 
Code  of  Civil  Procedure,  have  set  at  rest  any  existing  conflict 
in  the  decisionB,  and  have  enlarged  the  rule  as  recognised  ii> 
the  previous  statutory  enactment:  2  R.  S.,  p.  644,  sec.  23.  By 
its  provisions,  a  eubmisBion  to  arbitration,  whether  made  as 
prescribed  in  that  title  or  otherwise,  may  be  revoked  at  any 
time  before  the  closing  of  the  proofs  and  the  final  submiseion 
of  the  cause  for  decision.  The  revocation  must  be  in  writing, 
signed  by  the  parties,  and  delivered  to  the  arbitrators,  and  it 
is  competent  for  one  of  several  parties  on  a  side  to  effect  such 
a  revocation.  We  perceive  no  reason  for  qualifying  the  force 
of  this  Ecction  in  the  way  suggested  by  appellants'  counsel, 
who  say  that  it  is  only  available  to  a  party  when  revocation 
is  allowable;  and  as  by  express  agreements  in  this  submission 
the  right  of  revocation  was  stipulated  away,  the  provisiouu  of 
the  section  are  inapplicable.  We  think  the  language  of  this 
section  is  broad  enough  to  cover  all  cases  of  submission,  ami 
that  the  only  restriction  ie  as  to  the  time  and  the  mode  of  tlie 
act  of  revocation.  And  as  to  the  agreement  not  to  revoke,  as 
we  have  suggested,  like  any  other  agreement  relating  to  the 
future  conduct  of  parties,  it  was  executory,  and,  if  broken,  left 
the  other  party  helpleea  thereunder,  and  under  the  necetaity 
to  seek  redress  for  the  breach  elsewhere. 

We  have  preferred  to  express  our  views  upon  the  aiain  oon* 
flict  as  to  this  submission,  in  view  of  its  importaooe,  and  while 
doubting  the  power  of  the  court  to  compel  by  writ  of  fl)anda< 
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tnui  {he  performance  by  these  arbitrators  < 
we  do  not  now  express  any  opinion  upon  th( 

For  the  reasons  expressed,  we  think  the 
eral  term  afiQrming  the  order  of  the  specia 
motion  for  a  peremptory  mandamvs  should 
costs. 

Order  affirmed.  

Aom«MJMT8  TO  SuBMrr  10  Abbttration:  Qmmef 
Co.  ▼.  HorBug,  116  F^  St  407;  2  Am.  St  Rep.  662,  k 
■abject  566-^71.  A  notice  of  reyocation,  to  be  effectir 
fore  an  award  haa  been  agreed  upon,  and  the  fact  tha 
been  rednoed  to  writing  when  the  notice  waa  senred  is  i 
fer  T.  RmmM^  119  Pa.  St  406. 


Morris  v.  Brown. 

[lU  Nbw  York,  S1&] 

OoBTRAoroB  Who  has  Agrxxd  to  Furnish  FAOiLinxi 
OF  Inspictinq  a  Tunnel  on  Which  He  is  at  Wo; 
obligate  himself  to  farnish  transportation  to  the  per 
work  of  inspecting;  and  if  they,  without  his  invii 
connel  on  a  car  used  to  bring  out  stone  and  other  ma 
Bwerable  to  them  for  injuries  suffered  by  them  from  tl 
of  his  aarvants  in  not  controlling  the  velocity  of  a  des 

\r  Camm  abb  not  Fittei)  nor  Furnished  fob  Cabbtii 
is  nothing  in  their  appearance  or  otherwise  to  invii 
passage  therein,  one  who  undertakes  to  ride  thereii 
doty  to  carry  him,  and  no  invitation  given  him  to  rid 
consequent  on  the  condition  of  the  car  and  track,  or 
attention  of  the  servants  in  charge. 

NiOLioxNcx  is  the  Omission  op  Cabb  ob  Cauhon 
but  where  there  is  no  duty  to  be  cautions  and  vigOa 
negligence  in  the  legal  sense  of  the  term. 

Masteb  is  not  Answebable  fob  the  Act  ob  Nbolxc 
when  doing  something  which  the  master  has  not  ord( 
not  authorized  the  servant  to  exercise  a  discretion  i 
to  do. 

WsEBB  Sbbtant  is  Emfloted  to  Manage  a  Dump-caj 
other  material  out  of  a  tunnel,  he  has  no  authority 
person  riding  in  such  car,  and  his  permitting  such  ] 
not  equivalent  to  an  invitation  by  his  master,  and 
repeated,  if  without  the  knowledge  of  the  master,  i 
master  answeiable  for  acts  or  omissions  in  the  mai 
from  wfaioh  th«  person  so  riding  is  killed  or  suffers  si 

AcnoN  hj  the  administratrix  of  Robert  E.  ] 
gence  resulting  in  his  death.  Verdict  and  jud] 


general  term. 
Edward  T,  Lovett,  for  the  appellaots. 
C.  A.  Kellogg,  for  the  reapondeDt. 

Danforth,  J.  The  defendants,  under  a  contract  with  tb« 
aqueduct  oommissionerB  of  the  cil;  of  New  York,  were  en* 
gaged  at  Croton  dam  in  the  constructioa  of  a  tannel  by  excft* 
vation.  The  decedent  was  a  civU  engineer  in  the  employ  <rf 
the  conimiBsioDers,  and  it  was  his  duty  to  inspect  for  them 
the  work  of  the  defendants,  "  to  see  that  it  was  done  in  com- 
pliarico  with  their  contract,"  and  the  defendants  bound  them- 
selves  to  furnish  "  all  facilities  for  the  purpose  of  inspection." 
The  ebaft  had  heen  opened  about  350  feet  on  a  descending 
grade,  and  the  defendants  had  a  track  laid  therein,  over 
which,  by  the  aid  of  a  stationary  engine  and  a  cable  attached 
thereto,  and  to  open  boxes  or  dump-cars,  they  drew  oat  stone 
and  other  material  broken  off  by  blasting.  The  cars  retnmed 
by  gravitation  at  a  speed  intended  to  be  regulated  in  part  by 
a  brake  applied  to  a  drum  over  which  the  cable  ran.  On  the 
24th  of  September,  1885,  the  decedent  got  upon  the  outside  ol 
one  of  these  cars,  and  before  reaching  the  end  of  the  excava- 
tion was,  through  the  omission  of  defendant's  servant  to  attach 
llie  cable  to  the  car,  or  otherwise  control  its  velocity,  tbrowo 
off  and  killed.  At  the  close  of  the  case,  defendants'  couoael 
asked  for  a  dismissal  of  the  complaint,  upon  the  ground, 
among  others,  that  the  plaintiff  had  failed  to  show  any  duty 
or  obligation  on  the  part  of  the  defendants  to  so  manage  the 
cars  that  they  should  be  in  safe  condition,  and  run  with  care 
to  prevent  injury  to  the  intestate.  The  request  was  refused, 
and  tlie  case  submitted  to  the  jury  by  the  learned  trial  judge 
as  one  where,  for  negligence  on  the  part  of  the  defendant,  and 
freedom  from  negligence  on  the  part  of  the  intestate,  the 
plaintiff  might  recover.  The  plaintiff  had  a  verdict.  The 
important  question  upon  this  appeal  is  raised  by  the  exception 
taken  to  the  refusal  of  the  trial  Judge  to  dismiss  the  complain! 

At  the  request  of  the  defendants,  the  trial  court  charged  the 
Jury  that  "it  is  a  matter  of  uncontradicted  evidence  that  these 
cars  were  placed  in  this  tunnel  for  the  purpose  of  hanling  out 
the  dibris,  and  not  for  the  purpose  of  transporting  passen- 
gers," and  also,  "  in  the  absence  of  a  duty  on  the  part  of  the 
defendants  to  tnutflport  the  deceased  in  and  out  of  the  tunnel, 


Not.  1888.]  MoBBiB  v.  Bbowv. 

be  was  a  traepaflser  oq  the  car."    As  thoB  pi 
tion  of  contribatorj  negUgence  beoomes  Qnis 
were  otherwise,  and  that  question  fairly  in  t 
have  no  hesitation  in  saying  that,  nnder  the  i 
circumstances  and  the  conduct  of  the  into 
proper  tar  the  consideration  of  the  jury,  and 
upon  it  beyond  the  reach  of  this  courL    On 
there  is  no  suggestion  of  an  intentional  wrong 
plaintiffi  and  the  only  question  is,  whether  the 
on  the  part  of  the  defendants  to  transport  hi 
nely  for  it  was  while  going  in  that  he  recei 
course,  the  learned  judge  did  not  use  the  term 
including  only  those  who,  for  a  consideratio 
might  acquire  the  right  to  be  in  or  on  the  cars, 
sise  by  oontrasting  it  with  the  term  indicatint 
stances  or  matter  which  necessity  or  conveniei 
be  taken  from  the  tunnel.    We  may  start,  then 
osition  that  the  cars  were  not  intended  by  the 
transportation  of  human  beings. 

But  the  contention  of  the  plaintiff  is:  1.  Tk 
one  of  the  facilities  for  entering  the  tunnel,  and 
tract  the  plaintiff  entitled  to  its  use;  2.  That  f 
use  of  the  car  there  was  an  implied  license  tha 
upon  it,  and  therefore  he  was  rightfully  there, 
to  find  any  foundation  for  the  proposition. 

It  would  not,  I  suppose,  be  claimed  that,  b; 
the  defendants  were  under  any  obligation  to  c 
the  intestate  the  means  of  carriage  for  himseli 
where  his  office  or  that  of  the  commissioners  i 
tunnel,  whether  that  office  was  near  to  or  remc 

Nor  would  the  defendants  be  liable  if^  while 
ning  wagons  for  the  transportation  of  tools  or  ii 
their  warehouse,  the  intestate  had,  by  the  acqi 
driver,  often  gone  along,  until  finally,  on  the  } 
nel,  he  received  an  injury  by  the  overturning 
through  the  negligence  or  carelessness  of  tl 
would  they  be  liable  if  the  defendants  themsel 
tunnel  in  a  carriage  driven  by  their  servant,  t 
got  up  behind,  and  the  servant,  knowing  it,  h 
lessly  and  injured  him.  If,  in  either  case,  or 
hand,  the  mischief  had  resulted  from  the  pen 
defendants,  done  with  knowledge  of  the  into 
they  would  have  been  liable,  and  in  either  < 
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dafeDdttota  conld  be  charged,  in  the  absence  of  some  peTsonal 
aot,  or  Bome  antbority  hy  them  for  the  act  of  the  Berr&nt. 
Clearly  the  inapector  must  find  hia  way  as  best  he  oould,  and 
at  hia  OWQ  risk,  to  the  mouth  of  the  totinel.  Hia  dnty  of  in- 
spectioD  began  then.  It  was  to  continue  until  the  tunnel  waa 
fioiahed.  At  what  point  then,  if  at  all,  did  the  obligation  of 
carriage  fall  upon  the  defendants  ?  I  cannot  discover  it,  nor 
can  I  see  how  the  conveyance  of  the  engineer  has  any  relation 
whatever  to  the  defendants'  duty  to  famish  facilities  for  in- 
spection. If  the  abaft  had  beea  a  rising  one,  or  if  the  roof  of 
the  tunnel  was  so  high  that  ita  condition  conld  not  be  exam- 
ined  from  below,  it  might  be  Uie  duty  of  defendants  to  prepare 
a  acaffold,  or  famish  a  ladder  or  other  means  of  access,  for 
without  one  or  the  other,  or  some  artificial  means,  the  inapector 
could  not  approach  Uie  place  to  be  inspected.  But  however 
that  might  be,  the  defendanta  oould  not  be  called  on  to  carry 
him  ap  the  ladder  or  along  the  platform.  The  contract  does 
not  call  for  that  accommodation. 

So  in  the  case  before  us  it  ia  plain,  npon  the  testimony,  that 
there  was  no  obstruction  in  the  way  of  the  engineer's  entrance 
into  the  tunnel,  and  that  no  facility  was  lacking  to  enable  him 
to  complete  the  work  of  inspection'  from  the  beginning  to  the 
end  of  the  tunnel,  as  then  constructed.  At  the  mouth,  or 
opening,  the  entrance  waa  obvious,  and  step  by  atep  the  in- 
spection could  have  been  made,  precisely  aa  well  and  aa 
thoroughly  aa  if  the  inspector  had  gone  in  on  a  railroad. 

There  waa  no  impediment  The  duty  of  inspection  seems 
to  have  been  confided  to  the  engineera  Ridgway,  Lamed,  Gal- 
lery, and  the  decedent  From  the  testimony  of  the  aurvivora, 
it  appears  that  the  gauge  of  the  track  was  three  feet  and  a 
half,  the  theoretical  width  of  the  tunnel  twelve  feet,  and  ita 
actual  width  not  uniform.  The  distance  between  the  track 
and  the  sides  of  the  tunnel  also  varies;  on  the  right-hand 
aide  it  is  from  four  to  four  and  a  half  feet  and  aiz  feet  The 
space  on  the  left-hand  aide  ia  mainly  occupied  by  the  aii> 
shaft.  The  track  was  single,  cara  going  at  intervals  as  oooa- 
aion  required,  but  only  in  one  direction  at  any  one  time.  The 
track  and  the  epaoe  outside  of  the  track  was,  therefore,  avail- 
able for  the  inapeotors.  Moreover,  they  did,  in  &ct,  osnally 
and  habitually,  although  not  always,  avail  themaelvea  of  that 
spaoe,  and  travel  in  and  out  on  fixrt.  It  waa  comparatively 
■eldom  that  either  rode  nptm  a  oar.    Ridgway  sayt:  "We 
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could  walk  down  through  the  roadway.    I  w 
time  myself,  and  was  accustomed  to  see  the 
of  the  tunnel  and  walking  in.    One  could  « 
or  by  the  side.    It  is  only  a  question  of  ease 
one  end  of  the  incline  to  another  on  foot  and 
I  do  do  it,  and  have  been  doing  it  since  I  wen 
January,  1885.''     Lamed  walked  backward 
his  work;  in  doing  so,  used  the  track.    We 
gineer  employed  by  defendants,  and  of  twent; 
perience  in  such  work,  says:  ^'I  have  never 
cars.    I  have  gone  in  and  out  always  on  fool 
advil  engineer  employed  on  the  work  by  t 
and  called  by  the  plaintiff,  said:  ^'I  did  not  n 
as  facilities  or  means  for  taking  people  do^ 
them  up.    I  regard  them  particularly  for  bri 
and  lodcs  from  the  heading.''    There  was  no 
pearanoe  of  the  cars  to  serve  as  an  invitation 
were  unprovided  with  seats,  were  wet  from  thi 
and  dirty  from  the  loads  they  carried.    As  the 
nished  for  such  use,  so  there  was  no  permissioi 
fendants,  or  any  one  of  them,  that  they  migl 
But  it  is  said  tUs  permission  might  be  implie 
intestate  and  others  had  before  ridden  upon  th 
out  permission  from  or  duty  on  the  part  of  the 
give  it,  I  cannot  see  how  that  result  follows.    Oi 
a  person  so  using  the  car  at  each  time  took  up< 
risk,  and  must  abide  by  its  condition  and  the 
attendant  at  the  time  he  so  used  it,  and  was  en 
to  be  led  into  danger. 

Negligence  is  an  omission  of  care  and  cauti 
do.  But  the  duty  to  be  actively  cautious  and  i 
tive,  and  where  that  duty  has  no  existence  betv 
parties,  there  can  be  no  such  thing  as  negligem 
sense  of  the  term.  The  plaintiff  was  in  no  pc 
plain  of  the  defendants  or  their  servants.  T 
dump  the  intestate  got  upon  was  not  a  vehic 
riage,  but  an  instrument  of  labor,  a  mere  implei 
by  the  defendants  to  their  servants,  as  they  m 
vided  a  man  with  a  basket  or  barrow,  or  a  n 
niers,  to  take  out  the  refuse,  as  in  former  1 
custom  in  doing  such  work.  It  might  have 
or  diri-shovel,  or  stone-boat  or  dump-cart  dra 
In  either  case,  would  the  owner  be  liable  to  on 


B  IOC  conTQQience  id  personal  iriuiBporiaHOQ, 
leceived  an  injury?  Certainly  not.  Nor  can  he  make  oat  a 
bettor  case,  becanse,  by  the  combination  of  a  rail,  wheels,  and 
stationary  power,  the  eame  work  is  done,  bnt  more  easily. 

The  benefit  of  the  contract  between  the  defendants  and  the 
aqueduct  commiasioiiers  no  donbt  extended  to  the  plaintiff's 
intestate  and  the  other  agents  of  the  commisEionera;  bat  if  I 
am  right  in  it«  oonstraction,  no  liability  arose  &om  that  con- 
tract to  famish  the  track  or  car,  or  other  means  of  entering 
the  tunnel,  or  do  more  than  not  to  obstruct  the  entrance  of 
the  commissioners  or  their  agents,  and  I  find  nothing  else  to 
show  bow  any  liability  or  duty  to  the  plaintiff  coald  arise, 
^werer  imperfect  the  track  or  the  car,  or  however  negligent 
or  careless  its  manager  may  have  been,  they  were  not,  singly 
or  in  combination,  dangerouB;  not  would  the  plaintiff's  intes- 
tate have  been  harmed  if  he  had  kept  away  from  them.  K, 
in  going  out  of  or  entering  the  tunnel,  or  while  engaged  in  the 
duty  of  inspection,  he  had  been  run  over  by  the  cor,  either 
fVom  the  carelees  maoagement  of  the  eenrant  of  the  defendant 
having  it  in  charge,  or  from  its  leaving  the  track  by  reason  of 
the  imperfection  either  of  the  track  or  the  car,  a  different 
question  would  have  been  presented,  one  which  might  well  be 
answered  in  his  favor  upon  the  principles  applied  in  the  cases 
now  cit«d  in  his  behalf,  viz.:  Byrne  v.  New  York  Central  etc 
R.  R.  Co.,  104  N.  Y.  362;  68  Am.  Rep.  512;  WeirAdd  r.  Acker, 
49  N.  Y.  Sup.  Ct.  182;  Achirt  v.  Laneing,  59  N.  Y.  646;  and 
also  WendeU  v.  Baxter,  12  Gray,  494. 

The  actual  case  is  different.  The  plaintiff  had  a  right  to 
be  in  the  tunnel  for  its  inspection.  The  contract  put  the  de- 
fendants under  no  obligation  to  carry  him  into  the  tunnel,  nor 
by  it  did  he  acquire  any  right  to  be  upon  the  car.  Nor  did 
he  acquire  that  right  through  any  consent  or  act  or  acqules- 
cence  on  the  part  of  the  defendants.  All  the  witnesses  agree 
that  DO  permission  was  given  by  the  defendants;  no  evidence 
tends  to  show  that  they  even  knew  the  car  was  at  any  time 
BO  used.  The  brakeman  of  the  car  had  known  it,  but  neither 
his  knowledge  nor  assent  could  bind  the  defendants.  He  was 
Dot  their  agent  for  that  purpose.  It  is  a  general  proposition 
that  a  master  is  chargeable  with  the  conduct  of  his  servant 
only  when  he  acts  in  the  execution  of  the  authority  given  him. 
Here  the  servant  had  only  to  go  up  with  loads  of  stone  or  dirt 
and  return  with  the  empty  cars,  the  easiest  and  simplest  of 
duties,  with  little  responsibility,  and  engaged  in  an  employ- 
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ment  requiring  only  a  low  degree  of  intelllge 
at  any  rate  limited  to  the  care  and  proper  < 
loads  intrusted  to  him, — his  position  infer 
driver  of  the  wagon  or  carriage  in  the  cases 
There  is  nothing  whatever  in  the  record  to 
resisting  the  intestate's  entrance  upon  the  a 
ing  to  it,  he  was  acting  in  pursuance  of  a 
ferred  on  him.  He  had  nothing  to  do,  and  cc 
of  things,  have  nothing  to  do,  with  human  fin 

The  law,  for  reasons  of  convenience,  makei 
for  the  act  of  his  servant,  even  though  the  sei 
formance  of  his  duty,  is  {piilty  of  a  deviatio 
perform  it  in  the  safest  or  best  manner,  ^^h\ 
vant,  instead  of  doing  that  which  he  is  emp 
something  which  he  is  not  employed  to  do  ai 
cannot  be  said  to  do  it  by  his  servant,  and 
responsible  for  the  negligence  of  his  servai 
Mitchell  V.  CroMweUery  13  Com.  B.  247;  or,  at 
stated,  *^  where  the  master  has  neither  ordereo 
done,  nor  allowed  the  servant  any  discretion 
of  doing  it,  I  cannot  see  how  in  common  jui 
sense  the  master  can  be  held  responsible": 
Ltody  10  Bing.  885.    In  the  case  before  us,  th< 
never  told  or  authorized  to  carry  any  persoi 
quiesced  in,  or  by  silence  consented  to  the  int 
upon  the  cars,  there  is  no  evidence  that  in  • 
acting  in  the  line  of  his  duty,  or  within  the  f 
ployment.    The  deceased  had  in  fact  ridden  i 
had  done  so  under  no  other  permission,  a  i 
safety.    In  each  instance,  however,  he  mus 
have  assumed  the  risk,  and  this  last  time  he  ^ 
The  oonsequences  of  that  misfortune  should 
upon  the  defendants. 

In  Beeh  v.  GarUry  68  N.  Y.  288,  28  Am.  Ba 
end  proposition  is  maintained  that  ''where  tl 
expressly,  or  by  implication,  invites  others  to 
land,  if  he  permits  anything  in  the  nature  of 
thereon,  which  results  in  injury  to  one  availir 
invitation,  and  who  at  the  time  is  exercisin 
such  owner  is  answerable  for  the  consequei 
said,  however, ''  if  he  gives  but  a  bare  permis 
premises,  the  licensee  takes  the  risk  of  accid* 
premises  in  the  condition  in  which  they  are. 


cases  cited  Is  that  of  Eounaell  v.  Smyths  7  Com.  B.,  N.  S.,  731, 
in  which,  in  denying  a  recovery,  the  court  said:  "  No  right  is 
alibied;  it  is  merely  stated  that  the  owners  allowed  all  per- 
eons  who  chose  to  do  so,  for  recreation  or  for  business,  to  go 
upon  the  waste  without  complaint;  that  thej  were  not  churlish 
enough  to  interfere  with  any  person  who  went  there.  He 
must  take  the  permiseion  with  the  concomitant  conditious, 
and  it  may  be  perils." 

The  case  at  bar  lacks  even  the  elements  which  are  so  re- 
ferred to.  The  plaintiff  asserts  a  right,  hut  has  not  established 
it.  He  does  not  show  that  the  owners  aUowed  any  one  to  go 
upon  the  machine;  he  simply  shows  that  the  inferior  seirant 
employed  to  manage  a  dump-car  did  not  interfere  with  those 
persons  who  got  upon  it  In  the  principal  case,  Beck  v.  Carter, 
tupra,  a  recovery  was  allowed,  because,  by  use  long  continued, 
the  land  where  the  accident  occurred  had  been  made,  for  the 
time  being,  a  public  place,  and  part  of  the  highway. 

In  Sutton  V.  New  York  Central  etc,  R.  R.  Co.,  66  N.  Y.  243,  it 
is  held  that  although  a  railroad  company  has,  by  permitting 
people  repeatedly  to  cross  its  tracks  at  a  point  where  there  is 
no  public  right  of  passage,  given  an  implied  license  so  to  do,  it 
raises  no  duty  to  active  vigilance  to  those  crossing  to  guard 
them  &om  accident;  that  the  licensees  under  it  take  the  risk 
of  the  business.  Nothing  more  can  be  said  in  favor  of  the  in- 
testate than  that,  so  far  as  the  machine  is  concerned,  he  was 
upon  it  by  the  tacit  permissioa  of  the  defendants'  employee; 
and  as  between  himself  and  the  defendant  be  was  bound  to 
take  the  equip^je  as  he  found  it,  and  the  driver  or  servant 
with  such  skill  and  care  as  for  the  time  being  he  exercised. 
He  choee  between  the  machine  so  equipped  and  managed,  and 
going  in  on  his  own  fecL  The  defendants  are  in  no  view  to 
blame  either  for  his  choice  or  for  the  evil  reeults.  On  the  con- 
trary, the  intestate  was  in  the  attitude  of  one  consenting  to 
bear  a  risk  aa  a  volunteer,  a  guest,  a  servant,  or  bare  licensee, 
and  the  principle  on  which  cases  relating  to  those  claBaes  are 
determitud  apply  to  him.  In  OxUehaimon  v.  Railroad  Co.,  10 
Cneh.  228,  a  laborer  on  defendants'  road  while  riding  on  a 
gravel  train,  by  defendants'  consent  and  for  mutual  con- 
veaienoe,  to  his  place  of  labor,  was  injured  by  a  collision 
caused  by  the  negligence  of  the  company's  servants  in  charge 
of  the  train,  and  it  was  held  that  no  action  would  lie  against 
the  company,  although  both  servantJi  were  not  in  a  common 
•mploymeat     The  court  were  against  a  recovery,  upon  two 
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gnmnds: .  1.  The  immunity  of  the  master 
■eryant  for  injuries  caused  hj  the  negligei 
2.  Because  he  was  injured  while  enjoying 
permitted  to  him,.and  of  which  he  availed  1 
his  own  labor.    The  first  ground  has  no  ai 
the  plaintiff's  intestate  is  within  the  last  al' 
fendants'  business  did  not  concern  him,  no 
or  manager  provided  for  his  use,  and  it  wo 
tice  to  hold  the  defendants  liable  for  an  ix 
presence  at  the  place  of  danger  was  unsolici 
safety  there  was  no  reason  within  their  kno 
The  case  of  Eixlon  v.  Detawarcj  Lackawanna^ 
Co.,  57  N.  Y.  882, 15  Am.  Rep.  513,  is  an 
point  than  those  before  cited.    After  an  ela 
it  is  there  held  that  conductors  of  freight  tn 
any  liability  on  the  part  of  their  principals 
by  them  on  such  trains,  unless  the  principa 
sents  to  it,  and  that  a  duty  to  be  careful  t 
only  spring  up  on  the  part  of  the  principal 
conductor's  part,  coming  within  the  scope  of 
is  therefore  unnecessary  to  pursue  the  subje 
we  are  of  the  opinion  that  there  was  no  te 
either  that  the  defendants  permitted  the  in 
cars  as  a  means  of  entering  the  shaft,  or  of  ai 
them  in  that  respect,  but  on  the  contrary  th 
assumed  the  risk  from  which  he  suffered,  w< 
to  hold  that  the  learned  trial  judge  erred  i 
case  to  the  jury.  

Fauubi  to  PkBvoBii  DuTT  WmoH  IS  Will  Dm 
Armidr.  P«m.  B.  H.  Co.,  115 Ph.  St  135;  2  Am.  St  ] 

LuBnjfT  Of  Raujioad  Compart  iob  Ihjitbus 
muLE  Rmma  ab  PAaaxiioxa  oh  a  Hanihub  under 
ployee  of  feha  oompany:  See  Intemaikmal  ek.  B.  B.  Co. 
2  Am.  St  Bep.  521,  and  note  524. 

Whbbb  It  n  a  Pobubhid  Bulb  of  a  raihraj  oompai 
forbidden  to  ride  on  thnmgh  freight  trains,  the  fact  tl 
been  Tiolated  does  not  deprire  the  oompany  of  the  righ 
ment  whenerer  it  maj  deem  it  proper  to  do  loi  and  cm 
tnin,  whieh  has  no  appsaranoe  of  being  held  ont  for  1 
pasBsngars,  may  be  ejeeted  from  it  by  the  oondnetors 
Co.,  49  Ark.  SS7. 

JOAXUTT   or  MaSIBB  to  ThZBD    PBB80H8  BOB  Aci 

ssrrantsb  genandly:  See  ifKit  y.  Stem^  S2  Va.  33;  S  i 
throQgh  the  omission  of  a  sarrant  engagad  in  the  bv 
bone  of  his  mastor  to  be  watdhfnl  at  aU  plaoes^  he  < 


•roidtif  ftt  k  pabt  wb«a  tiNn  U  bo  ONM-walk,  or  It  M«tiig  Iiim  he  ftila  ta 
•top  the  hone  in  tima^  when  with  proper  oua  he  mi^t  hftr*  dmu  h^  Rsd 
the  letter  li  injured  vitho&t  fault  or  aagligonoe  on  his  part,  the  ouuter  la 
luble  for  the  danwge:  Modmt  r.  Herrmaim,  108  N.  Y.  349.  But  the  luhJUty 
«( the  mMter  does  ttot  reeoh  wrmge  txaati  by  cAMhanien  of  •erranta  la 
work  not  diraotad  by  the  master,  aa  fawineaa  of  a  third  party,  or  o(  the  ■«• 
Tant  hinueli,  v  of  the  matter  whieh  he  did  not  ezpreaaljr  or  im^iedly  dii«ot 
him  to  perf»m.  In  other  vorda,  the  naponaibility  of  the  maater  growa  out 
ti  and  ia  meaanred  I17  and  begina  and  endi  with  hii  oomtrol  of  the  aamati 
mikf  T.  £rl^  Cb.,  68  Hleh.  639. 


Dbobold  V,  OpramcAim. 

[Ul  IT>«  TOBi.  SBL1 

a  »  FsivrrT  Wire  Eix,  <us  ua  Borav 
ST  Akt  Iuwiul  Ouna  made  hy  Oia  anrrogata  to  iritioh  the  idminiatra- 
tor  ia  a  party,  nnleaa  obtained  by  ooUiuion  between  him  and  the  baira  or 
oreditcn  of  the  estate.  Their  bond  oontemplatea  that  they  shall  remaia 
anratJaa  at  long  aa  the  surrogate  rebaiiu  jnnsdietion  of  tba  prooeedin^ 
In  the  adminislntion  of  the  estate^  and  has  power  to  make  Talid  ordan 
thmein  aSading  Uie  property  adminiaterad  npon. 

Smanis  os  ah  ASKiii  utrtunoa  Boitd  asb  hot  EanrLHD  n>  KarvM  M 
PKOOxmiHOS  in  the  administration  of  tha  aetata. 

OmriBAor  KKrwsa  ak  AsimTDrBATOR  and  bib  BuaMrna,  that  thb  Lixi 
TKB  XAT  KiTAiH  PoasnaioN  or  thi  Pmnia  of  t&x  Erais  to  taoan 
Uiem  from  the  poadbility  of  loss  aa  aaeh  utreties,  ia  illagal  and  void. 

bnonOBT  bt  AsHnnRKATOB  ov  Fuxim  of  thb  Brah  in  bada,  or  •■ 
leant  to  penona  angagad  in  tnoh  bnaineaa,  or  in  the  proaeontion  of  mtc* 

tores,  it  illegal,  and  a  (fnottiniiC  o(  the  eatata. 
(oxuns  OF  AK  AiaonaraAxiw  BniAiK  Ijjmu^  marwauauMtama  Allm- 
fsan  adjattiiig  bis  aoooonta  aoddiaoharaing  him  and  thtm  from  lialHlity, 
it  sooh  dsoree  is  aftsrwards  vaoatad  for  fiaod  and  misrepraaentatk^ 
though  without  notiea  to  1ib»at,  and  though  tbey,  in  tha  mean  tinM^  aok 
Ing  in  good  tsiUi  and  in  relianoe  npon  snoh  deena^  have  paid  ortr  to  tiw 

ment  placed  in  tluaz  bands  to  aaonre  them  bom  liabiUty  aa  hia  aur^iea. 
A  Paxtt  is  xot  Dsfrauskd  whkh  InnroKD  xr  AmtFioa  so  Do  that 
wbioh  the  law  would  have  compelled  him  to  do> 

AanoH  kguost  ttw  ntratisB  of  Looisa  Dflobold,  adminiBtra* 
trir  of  Henry  Deobold.  Verdict  and  judgment  for  plainti^ 
and  order  denTing  oew  trial,  all  affirmed  by  the  general  totin. 

Aihba  p.  Fiteh,  for  the  aj^llaata. 

George  F.  Langbein,  for  the  respondent 

Bdoeb,  C.  J.  Tliis  actioa  was  brought  hy  the  plaintiff  aa 
•ZMQtor  of  ttw  estate  of  hia  mother,  Maris  Doobold,  to  recover 
ftom  the  delendanta  aa  floretiea  npon  the  bond  of  Locdaa  D09- 
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bold,  given  upon  her  appointment  as  admio 
estate  of  her  hnsband*  Henry  Deobold,  a  sum  oi 
by  the  Born^te  to  be  paid  to  Maria  Deobold, 
next  of  kin  to  the  intestate,  but  which  the  adi 
ftned  or  negleoted  to  pay.  The  trial  court  du 
for  the  plaintiff,  and  the  judgment  entered  there 
upon  appeal.  The  supreme  court  having  grantee 
to  this  court,  the  matter  comes  here  lor  review. 

The  record  presents  the  following  facts,  the 
practically  undisputed:  Prior  to  January  16 
Deobold,  a  resident  of  the  city  of  New  York,  di 
personal  property  of  the  value  of  about  three  1 
hundred  dollars,  and  leaving  him  surviving  hii 
Deobold,  his  mother,  Maria  Deobold,  and  brott 
bold,  next  of  kin.  On  that  day  the  surrogate 
issued  letters  of  administration  upon  the  estati 
Louisa  Deobold,  and  the  defendants  became  sui 
bond  for  the  foithful  performance  of  her  duties 
December  9, 1882,  upon  a  general  accounting  Ih 
gate  by  the  administratrix,  he  made  a  decree  fii 
her  accounts,  and  discharging  the  administri 
sureties  from  their  bond. 

This  decree  purported  to  have  been  based  ii 
waiver  of  notice  of  the  settlement  of  the  est  i 
Maria  and  Philip  Deobold,  and  a  written  assigx  i 
to  the  administratrix,  of  all  their  right,  title,  c ! 
the  estate  of  the  deceased.  Proceedings  were  ti  i 
by  Maria  and  Philip  in  surrogate's  court  on  Ji 
to  set  aside  the  decree  rendered  on  final  accoun  i 
ground  that  it  was  fintudulently  obtained,  and  i '. 
ment  and  waiver  of  dtation  were  procured  from 
administratrix  thiough  fraud  and  misreprese:: 
proceedings  were  thereupon  had  that  the  surro|; 
ary  20, 1883,  made  an  order  vacating  and  in  al 
ting  aside  the  decree,  and  the  defendants  wer ; 
thereafter  served  with  a  copy  of  such  order, 
upon  a  further  accounting,  the  surrogate  madi 
reeting  the  administratrix  to  pay  to  Maria  Den 
at  two  hundred  dollars,  and  she  refusing  to  pa; 
surrogate  made  a  further  order  directing  the 
the  defendant's  bond  for  the  recovery  of  the  ami  i 
to  be  paid.  This  suit  was  brought  in  pursuanci 
efder. 
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It  farther  appeared  that  before  consenting  to  act  as  sureties 
npon  the  bond  of  Looisa  Deobold,  the  defendants  required  her 
to  deposit  with  them  the  entire  proceeds  of  the  estate,  to  be 
retained  until  they  were  discharged  from  liability  upon  the 
bond,  and  an  agreement  to  that  effect  was  made  between  her 
and  the  defendants.  No  security  was  given  to  the  adminis- 
tratrix for  the  repayment  of  these  moneys  by  the  defendants; 
and  by  the  understanding  of  the  parties,  they  were  to  pay  in- 
terest thereon,  and  were  authorized  to  use  them  in  their  busi- 
ness as  brewers.  Under  this  arrangement,  the  administratrix, 
at  the  time  of  the  execution  of  the  bond,  in  January,  1880^ 
deposited  with  the  defendants  the  sum  of  three  thousand  three 
hundred  dollars,  the  funds  of  the  estate,  which  they  employed 
in  their  business  until  January  16, 1883,  when  it  was  repaid 
by  them,  together  with  a  loan  of  two  thousand  nine  hundred 
dollars,  and  interest,  to  Louisa  Deobold.  This  payment  was 
made  by  the  defendants  after  an  examination  of  the  decree  of 
the  surrogate  of  December  9,  1882,  discharging  them  from 
liability  on  the  bond,  and  after  an  inspection  of  the  papers 
upon  which  such  decree  was  founded.  It  did  not  appear  that 
the  defendants  had  actual  notice  of  the  proceedings  previously 
instituted  by  Philip  and  Maria  Deobold  to  set  aside  such  de- 
cree for  fraud,  or  that  they  were  made  parties  thereto. 

It  further  appeared  that  in  actions  instituted  on  behalf  of 
Philip  and  Maria  Deobold  against  the  administratrix  in  the 
court  of  common  pleas  of  New  York,  judgments  had  been 
obtained  by  the  plaintiff's,  respectively,  vacating  and  setting 
aside  the  assignments  before  referred  to  as  fraudulent  and 
void. 

Two  questions  are  presented  by  the  appellants  as  grounds 
for  the  reversal  of  the  judgment  below,  which  may  be  briefly 
stated  as  follows:  1.  That  the  surrogate  could  not  reinstate 
the  defendants  in  their  liability  as  sureties  upon  their  bond  in 
proceedings  to  which  they  were  not  parties;  and  2.  That  the 
agreement  by  which  they  were  made  the  custodians  of  the 
funds  of  the  estate  was  binding  and  lawful,  and  authorised 
them  to  retain  them  until  after  the  discharge  of  such  bond. 

As  the  corollary  of  the  latter  proposition,  it  is  urged  that 
having  the  right  to  retain  them,  and  having  paid  them  out, 
relying  upon  the  assignment  and  decree  of  the  surrogate  based 
thereon,  the  defendants  were  relieved  from  the  obligation  of 
repaying  the  same  moneys  to  the  plaintiff  in  this  action.  We 
are  of  the  oinnion  that  the  claims  of  the  defendants  axe  not 
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maintainable.  No  qnestion  is  made  but  tl 
had  ample  power  to  set  aside  his  decree  for  fi 
a  further  accounting  by  the  administratrix 
Laws  of  1870,  sec.  1,  c.  859;  but  the  claim  is, 
were  not  bound  bj  the  subsequent  adjudicati 
gate,  for  the  reason  that  they  did  not  hai 
proceeding. 

This  claim  is  clearly  untenable.    The  de< 
the  administratrix  and  her  sureties  was,  wh 
able  by  any  party  thereby  aggrieved,  either 
it  aside,  or  by  proceedings  on  appeal.    In  neii 
necessary  that  the  sureties  should  have  notice 
ing.    The  sureties  are  the  privies  of  the  adn 
are  precluded  from  questioning  any  lawful  ore 
surrogate  in  a  proceeding  wherein  she  is  a  pa 
without  collusion  between  such  administratri 
of  kin,  or  creditors  of  the  estate:  Scofidd  v.  Ch\ 
565;  Gerould  v.  WtUon,  81  Id.  683. 

Their  bond  contemplates  that  they  shall  ren 
long  as  the  surrogate  retains  jurisdiction  of  the 
administration  of  the  estate,  and  has  power 
orders  therein  afTecting  the  property  administei 

Of  course  the  sureties  would  not  be  boun« 
which  the  surrogate  had  no  jurisdiction  to  mal 
as  his  jurisdiction  continues  the  liability  o 
remains.    The  very  language  of  the  bond  prov 
made  in  proceedings  inter  aiioB^  and  for  the  1 
sureties  for  a  non*performance  by  the  adminisi 
decree  or  order  made  by  the  surrogate's  court 
of  the  bond  is,  that  liability  shall  follow  her  in 
trust,  or  disobedience  of  any  lawfiil  order  or  de« 
made  in  the  proceedings. 

It  was,  we  think,  never  heard  of  in  practice 
on  an  administratoj^s  bond  should  have  notice  o 
in  the  administration  of  an  intestate's  estate. 

It  could  not  be  claimed  that  these  sureties  we 
notice  of  an  appeal  from  the  surrogate's  decree, 
appeal  was  taken  from  a  decree  in  favor  of  an  f 
and  the  decree  should  be  reversed,  they  would  no 
liable  upon  their  bond.  Bach  bonds  are  similar  1 
in  civil  actions  upon  appeals  and  otherwise,  and 
been  held  to  abide  the  xesuli  of  the  action. 

The  real  question,  therefore,  is  as  to  the  lej 


arrangemeDt  made  wiUi  the  defendants  in  respect  to  the  ca» 
tody  and  nee  of  the  funds  of  the  estate  during  the  pendency  of 
proceedings  in  administration,  and  the  effisct  of  the  repayment 
of  auch  moneys  by  the  defendants  to  the  administratrix  under 
the  ciroamstanoes  disclosed  in  the  case.  We  are  of  the  opinion 
that  any  employment  of  tmst  fnods  for  the  individoal  benefit 
of  a  trustee  is  forbidden  by  the  roles  of  equity,  and  ooosti- 
tutes  a  devattavit  aothorizing  the  removal  of  the  trustee,  and 
the  reclamation  of  such  funds  &om  any  one  receiving  them 
with  knowledge  of  their  character.  The  employment  and  use 
of  such  moneys  by  executors,  administratorB,  and  other  tros- 
tees  during  the  continuance  of  the  trust,  has  been  from  the 
earliest  times  the  sutfject  of  freqaent  consideration  by  the 
courts,  and  their  decisions  hare  displayed  a  uniform  tendency 
towards  that  mode  of  use  which  should  afibrd  the  greatest 
security  to  the  fund.  Their  employment  by  the  trustees  in 
trade,  or  as  loans  to  persons  engaged  in  such  business,  or  in 
the  prosecution  of  mercautile,  commercial,  and  manufacturing 
enterprises  or  specnlative  adTCntures,  has  been  uniformly  con- 
demned as  illegal,  and  as  constituting  a  dmaattmt  of  the 
estate:  WUmerding  t.  MeKeuon,  103  N.  Y.  836;  Kingy.  Talbot, 
40  Id.  90;  Fellou*  v.  Longyor,  91  Id,  824;  Wetmon  v.  Porter, 
92  Id.  76. 

So,  too,  it  is  the  uniform  doctrine  of  the  cases  that  trust 
funds  so  invested  by  the  trustees  in  the  hands  of  third  per' 
SODS,  having  knowledge  of  their  tmst  character,  still  remain 
impressed  with  the  obligation  of  the  tmst  in  the  hands  of  the 
holder,  and  are  subject  to  be  reclaimed  by  suit  in  the  name  of 
their  trustees,  or  in  that  <^  the  beneficiaries  of  the  trust,  and 
restored  to  tiw  trust  fund:  WUmerding  v.  MeKetttm,  mtpra; 
Wetmon  v.  Porter,  Kupra;  Rogert  v.  Squirea,  98  N.  Y.  fiO; 
Clark  V.  Hougham,  2  Barn.  &  C.  149;  Perry  on  Trusts,  sees. 
828-832;  Williams  oa  Executors,  801;  FiOd  v.  SehieffeUn,  7 
Joboa.  Ch.  160;  11  Am.  Deo.  441. 

Neither  can  the  transferee  of  such  funds  from  an  executor 
or  trustee  protect  himself  fixim  an  aotion  brought  by  the 
trastee  to  reclaim  them,  by  showing  that  such  trustee  was  a 
legatee  under  the  will,  or  next  of  kin  to  the  intestate,  and  thai 
entitled  to  sa  interest  in  the  firnd:  Perry  on  Trusts,  sec  811. 
Such  interest  can  become  a  legal  right  in  any  part  of  such 
fond  only  after  administration  has  been  had,  and  the  decree 
of  the  court  has  provided  for  divisioa  and  distribotioa  aooord- 
iag  to  the  rules  regulating  such  pnoeediopk 
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We  conceive  it  to  be  beyond  the  power  ( 
ftd.tQini0trator  to  bind  the  estate  he  repreec 
its  fands,  by  contract  with  third  persons  1 
of  the  character  of  the  property  transfem 
ordinary  and  usual  course  of  administration 
in  furtherance  of  its  objects.    The  bond  in 
cuted  for  the  sole  purpose  of  securing  the  i 
in  the  property  the  administratrix  was  aboi 
any  loss  which  they  might  sustain  through  1 
dishonesty,  and  the  defendants  were  well  awai 
of  the  transaction.    The  defendants  thereby 
come  sureties  for  the  faithful  performance  by 
as  such  administratrix,  and  the  benefidari 
thereupon  becamei  under  the  theory  of  the  1 
only  to  the  security  afforded  by  the  bond,  bv 
the  funds  of  the  estate  remaining  in  the  han« 
istratrix.    If  this  transaction  is  sanctioned,  o 
ties  that  the  law  provides  to  such  persons  is  en 
and  the  funds  of  the  estate  are  merged  in  the 

f  sibility  of  the  sureties  alone,  subject  to  the  has 

ties  which  so  often  attend  persons  engaged  in 
in  the  hands  of  administrators  are  always 
under  the  immediate  control  of  the  surrogate'c 
ject  from  day  to  day  to  such  orders  as  it  may  i 
thereto.  It  would  be  contrary  to  tbe  policy  of 
an  administrator,  at  the  outset  of  his  adminit 
tract,  to  place  the  funds  of  the  estate  beyond  t 

)  court,  and  irreclaimable  until  after  all  the  dui 

tration  have  been  performed  by  the  administr 
certainly  be  no  excuse  to  an  administrator  for 
an  order  of  the  surrogate,  as  to  the  disposition 
of  the  estate,  to  allege  that  it  was  impossible  fc 
because  he  had  placed  its  funds  out  of  his  posse 
would  it  be  any  defense  to  a  third  person,  in  ai 
one  having  authority  to  recover  possession  of 

"*  plead  that  he  held  them  by  virtue  of  a  contract 

trustee,  entered  into  with  him  as  such  trustee. 

We  think  this  proposition  was  decided  in  P 
dott,  9  Bosw.  236.  There  the  general  guardiai 
sued  the  defendant  for  moneys  collected  by  si 

S  belonging  to  the  estate  of  the  infant,  under  a  ] 

ney  from  the  guardian.    The  defense  set  up  wa 
the  money,  by  virtue  of  a  contract  with  the  g 


and  that  the  guardian  was  insolvent.  The  court  held  that  the 
fitota  pleaded  constitTited  no  defenBe,  and  that  the  contract 
waH  vmd  upon  ooneiderationa  of  poblio  policy,  and  a  frand 
upon  the  Btatate  reqmrii  g  security  for  the  doe  performanoe  by 
the  gaardian  of  his  duties  as  SQch. 

We  can  see  no  material  distinoti<m  between  that  case  and 
the  case  at  bar,  and  approve  of  the  leasonB  therein  alleged  for 
the  decision.  The  oaae  of  Wilder  v.  BvUerfield,  fiO  How.  Pr. 
885,  is  to  a  similar  efifect. 

But  it  is  claimed  that  the  sorrender,  after  the  decree  can- 
oeling  the  administratrix's  bfuid,  of  the  funds  of  the  estate 
held  by  the  defendants,  to  the  adtniaistratrix,  operates  as  a 
defense  to  this  action.  The  principle  upon  which  the  appel- 
lants make  this  pcdnt  is  not  very  clearly  presented  in  their 
brief,  and  ve  are  unable  to  see  the  exact  theory  npon  which  it 
Is  based.  They  do  not  claim  that  the  plaintiff  is  estopped 
from  allying  Uie  invalidity  of  the  assignment  or  of  the  de- 
cree,  npon  the  faith  of  which  the  payment  was  made.  Tbey 
claim,  however,  that  "of  two  innocent  parties,  that  one  must 
suffer  who  puts  it  in  the  power  of  the  third  person  to  do  the 
act  which  caused  the  injury." 

This  contention  is  probably  based  upon  the  fiimiliar  maxim 
that  "when  one  of  two  innocent  parties  must  sustain  a  loss 
ttota  the  firaud  of  a  third,  such  loss  shall  fall  npon  the  tme,  if 
either,  whose  act  has  enabled  such  fraud  to  be  committed": 
Abbott's  Digest,  vol.  8,  maxim  84,  and  vol.  4,  maxim  882. 
This  maxim  has  been  applied  and  illustrated  in  numenms 
cases  in  this  state,  among  which  are  the  following:  SpmigkU 
V.  ffawlm/,  89  N.  Y.  441;  100  Am.  Dec.  462;  Moon  v.  Metro- 
politan Bank,  55  N.  Y.  41;  Oriewold  v.  Saven,  26  Id.  695;  82 
Am.  Dec.  380;  Exchange  Bant  v.  MonteaUi,  2d  N.  Y.  605; 
Sandford  v.  Sandy,  23  Wend.  268;  Boot  v.  French,  18  Id. 
672;  28  Am.  Dec.  482;  Voorhia  v.  Olnutood,  66  N.  Y.  116. 

These  cases  generally  relate  to  the  authority  of  agents  whose 
right  to  deal  with  the  property  of  their  principals  was  in  dis- 
pute, and  the  maxim  has  been  applied  by  reason  of  various 
peculiar  drcumatances,  wliich  were  deemed  sufficient  to  pie- 
dade  the  principal  trom  availing  himself  of  the  agent's  want 
of  actual  authority;  but  the  general  principle  involved  has 
been  applied  in  many  cases  where  a  loss  has  followed  trom 
the  negUgenoe  of  one  party  which  enabled  a  fraud  to  be  com- 
mitted upon  another.    We  are  of  the  q;iinion  that  the  t 
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has  no  application  to  the  case  in  hand,  for  th 
actionable  fraud  has  been  shown  to  have  been 
the  defendants  in  this  transaction,  nor  has  ai 
to  them  in  conseqnence  of  the  surrender  of  th 
to.  It  is  probably  true  that  the  defendants 
surrendered  to  the  administratrix  the  funds 
their  possession,  or  have  repaid  to  her  the  d 
owed  her,  except  for  the  decree  produced  for  t 
but  it  is  also  very  clear  that  they  had  no  righ 
funds  by  virtue  of  their  contract  with  the  adn 
there  was  no  intention  to  commit  a  fraud  upc 
administratrix,  in  obtaining  possession  of  pre 
she  was  legally  entitled.  She  was  entitled  to 
of  her  loan  as  a  matter  of  course;  for  she  heh 
note  therefor,  payable  on  demand,  and  no  p 
oould  be  made  to  its  collection.  Neither,  as 
oould  they  have  resisted  a  claim  made  by  her  o 
reclamation  of  the  money  of  the  estate. 

They  have  done  nothing,  therefore,  in  cons<      i 
decree,  except  what  they  were  under  legal  ob      i 
and  have  therefore  suflfered  no  legal  loss  or  ii     i 
transaction.    The  surrender  of  the  property  in  <     i 
not  even  have  furnished  a  good  consideration 
made  by  the  administratrix:  VanderbiU  v.  8eh 
892.    It  is  of  the  very  essence  of  an  action  of  fi 
that  the  same  should  be  accompanied  by  damaj     i 
damnum  absque  injuria  nor  injuria  absque  da,m\ 
selves,  constitute  a  good  cause  of  action:  HuXchM     \ 
7  Hill,  104;  Michigan  y.  Phcsnix  Banh^  33  N.  ^    I 
can  a  party  claim  to  have  been  defrauded  who    i 
duced  by  artifice  to  do  that  which  the  law  woul 
wise  compelled  him  to  perform:  Thomipson  v.  Mi    : 
82;  SUyry  v.  Ctrngerj  86  N.  Y.  673;  98  Am.  Dec.    I 
V.  Hazdtine,  12  Allen,  412. 

The  defendants  may  possibly  lose  the  mone]  \ 
pay  in  satisfEustion  of  their  bond,  but  this  will  resi  I 
contract,  and  the  confidence  reposed  by  them  in 
pal,  and  not  at  all  from  the  surrender  of  the  pro; 
them.  It  is  not  probabloi  however,  that  they  fi 
thing,  as  for  all  that  appears  their  principal  is 
sponsible,  and  liable  to  indemnify  them  for  an; 
may  be  obliged  to  pay  on  her  account. 

It  affirmatively  appears  that  in  January,  1888, 


additional  earn  of  upwards  of  three  thoueancl  dollan,  the  reaolt 
of  her  own  savings  during  the  preceding  two  or  three  years, 
and  bdng  an  amount  largely  exceeding  the  liability  of  the 
defendants  on  their  bond. 

The  main  question  in  the  cose  really  seems  to  be,  Who  shall 
pursue  the  administratrix  for  the  moneys  of  the  estate  improp- 
erly retained  by  her?  We  think  it  is  the  dnty  of  the  defend- 
ants, as  the  object  of  their  bond  was  to  relieve  the  next  of  kin 
&om  the  necessity  of  resorting  to  the  personal  liability  of  a 
dishonest,  negligent,  or  absconding  administrator.  We  are 
further  of  the  opinion  that  the  defendants  are  precluded  from 
the  benefit  of  the  principle  contained  in  the  maxim  by  reason 
of  the  obligations  of  their  bond.  They  are  the  privies  of  their 
principal,  and  the  guarantors  of  their  fidelity  in  the  adminis- 
tration of  her  trust 

The  decree  under  which  the  deGendaots  claim  discharge 
from  liability  was  procured  by  fraud  practiced  upon  the  sur- 
rogate through  the  presentation  of  papers  &audulent1y  ob- 
tained and  used  by  her.  It  was  against  the  perpetration  at 
such  frauds  that  the  defendants'  bond  was  intended  to  protect 
the  beneficiaries  of  the  estate.  The  defendants  had  covenanted 
that  the  adminiatratrix  should  faithfully  execute  the  trust 
reposed  in  her,  and  obey  all  lawful  deorees  and  orders  of  the 
surrogate's  court.  When  she  obtained  through  fraud  the  order 
of  the  surrogate  awarding  the  moneys  of  the  estate  to  her,  and 
canceling  her  lx>nd,  she  violated  the  obligations  of  her  trust, 
and  the  defendants  became  liable  for  the  damages  Sowing 
from  such  breach  of  duty.  That  the  defendants  were  deceived 
by  the  administratrix  constituted  no  protection  to  them;  for 
they  had  guaranteed  that  she  should  deceive  nobody  in  the 
administration  of  her  trust.  The  liability  of  the  sureties  is 
co-extensive  with  that  of  the  administratrix,  and  embraces 
the  performance  of  every  duty  she  is  called  upon  to  discharge 
in  the  course  of  administration. 

It  is  quite  absurd  to  say  that  the  very  fact  which  creates 
A  cause  of  acticm  gainst  the  sureties  should  also  cerate  as  a 
defense  to  them.  They  cannot  stand  as  Innocent  parties  in 
relation  to  an  act  which  they  have  covenanted  to  the  plaintiff, 
and  all  others  interested,  should  never  be  performed.  And 
they  have  sustained  no  legal  loss  when  subjected  to  a  liability 
which  they  agreed  to  assume  in  the  event  which  is  now  alleged 
as  the  cause  of  theit  misfortune. 
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We  are  therefore  of  the  opinion  that  the  jadgments  below 
should  be  affirmed,  with  coets. 
Judgment  affirmed. 

LzAsniirr  or  Exxoctob  or  AmcnnsTRAxoR  ior  Lobs  ov  Trust  PBOPBRTTt 
RuboUomr,  Morrmo^  24  Ind.  202;  87  Am.  Deo.  326,  827,  note;  Doow  v.  Chap' 
man,  83  Va.  67;  5  Am.  St.  Bep.  251;  Norwood  ▼.  Eamess,  98  Ind.  134;  49 
Am.  Bep.  739. 

How  Fab  Jodombnt  or  Digrbs  AOAawt  Exboutor  or  ADiciKiaTRATOR 
Concludes  the  soreties  on  his  bond:  See  Ltptoomb  r.  PotteU,  38  Miss.  476;  77 
Am.  Dec.  661;  Charlu  r.  Hoakin»,  14  Iowa,  471;  83  Am.  Deo.  378,  and  note 
383.  The  negligence  of  the  administrator  of  the  estate  of  a  decedent,  who 
has  succeeded  a  former  administrator,  to  collect  from  the  latter  a  balance 
found  to  be  due  from  him  to  the  estate  upon  the  settlement  of  his  accounts, 
does  not  release  the  soreties  on  the  bond  of  the  former  administrator  from 
liability  on  the  sama  for  saoih  balanoe:  In  re  EkUUe  qfComiolly,  73  GaL  423. 


Constant  v.  Unttebsity  of  Roohbsteb. 

rm  Naw  TOBK,  Ml] 

OsiB  18  EirrnxBD'TO  bb'  Bbqarded  as  ▲  Mortoaobb  ior  ▲  Valuabli 
Coir8U>BRATiON  who  surrenders  therefor  a  prior  mortgage  with  the  ac- 
crued interest  thereon. 

Principal  is  not  Ajtbotbd  by  tub  Knowlxdor  of  his  Agent,  obtained 
in  a  different  transaction,  and  while  acting  for  another  principal,  unless 
it  first  be  shown  that  such  knowledge  was  nresent  in  the  mind  of  the 
agent  at  the  rery  time  of  the  transaction  now  in  question. 

BURDBN  18  upon  PaRTT  SbBKING  TO  ChABOB  A  PbINOIPAL  WITH   KnOWL- 

XDOB  Obtainbd  bt  HIS  Agbkt  IN  Anothxb  Transaction,  while  act- 
ing for  a  different  principal,  to  prove  that  such  knowledge  remained 
present  in  the  mind  of  the  agent  at  the  time  of  the  transaction  in  rela- 
tion to  which  notice  is  sought  to  be  imputed  to  the  principaL 
KoncB  of  First  Mortoaos  is  not  IicpirrBD  to  a  Second  Mobtoagxr  be- 
cause his  agent,  who  negotiated  and  took  the  second  mortgage,  acted  in 
a  like  capacity  in  respect  to  the  first  mortgage,  unless  it  is  shown  that 
the  agent,  when  taking  the  second  mortgage,  had  the  first  mortgage 
present  in  his  mind,  and  did  not  proceed  in  the  belief  that  it  had  ceased 
to  be  an  existing  and  valid  lien  on  the  mortgaged  premises. 

Action  to  foreclose  a  mortgage  made  by  Elizabeth  Meehen 
and  husband.  The  defendant,  the  University  of  Rochester, 
claimed  title  to  the  mortgaged  premises,  under  the  foreclosure 
of  a  second  mortgage  made  to  it  by  the  same  mortgagors,  and 
that  it  had  no  notice  of  plaintiff's  mortgage.  Judgment  at 
special  term  for  plaintifif  was  affirmed  at  the  general  term. 

Martin  W.  Cooke^  for  the  appellant. 

Joh/a  E.  Pdrsana^  for  the  respondents. 
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think  the  luiiverEity  occnpied  the  poeition  of  a  mor^agee  for  a 
valoable  consideration.  It  Borrendered  a  prior  mortgage,  with 
the  accrued  interest  tbereoD,  and  took  the  mortgage  in  qaes- 
tion.  If  the  aniversitr  be  not  chargeable  with  notice  of  the 
prior  mortgage  to  Constant,  which  was  unrecorded,  then  ita 
own  nunlgage  is  the  prior  lien  as  between  the  two.  The  first 
important  question  arising  is,  Did  Deane,  who  acted  in  the 
transaction  as  the  attorney  and  agent  for  the  university  at  the 
time  of  the  execution  of  the  mortgage  to  the  university,  have 
knowledge  of  the  existence  of  the  prior  n^ortgage  to  Constant, 
executed  in  February,  1883,  and  which  he  then  took  as  agent 
for  Constant?  In  other  words,  is  there  any  proof  that  he,  in 
January,  1884,  had  that  fact  present  in  his  mind  and  recollec- 
tioQ,  BO  that  it  can  be  said  from  the  evidence  that  ho  then  had 
knowledge  of  its  existence  as  an  unpaid,  outstanding  obliga- 
tion?  The  transaction  out  of  which  the  mortgage  to  the 
university  arose  occurred  eleven  months  subsequent  to  the 
transaction  out  of  which  the  mortgage  in  suit  arose;  and 
the  former  mortgage  was  neither  a  part  of  the  same,  transnc- 
tion  as  the  latter,  nor  had  it  the  least  connection  therewith. 
Under  the  law  ae  decided  by  the  older  cases  in  England,  such 
fact  would  have  been  an  absolute  defense  to  the  claim  thut 
there  was  any  constructive  notice  to  the  defendant  arising  out 
of  notice  tn  itt*  a^ent,  because  such  notice  was  in  another  and 
entirely"  separate  transuction.  In  Warricl  v.  Warrick,  3  Alk. 
291,  294,  decided  by  Lord  Chancellor  Hardwioke  in  1745,  that 
able  Judge  assumed  it  as  unquestioned  law  that  notice  to  tlie 
agent,  in  order  to  bind  his  principal  by  constructive  notice, 
should  be  in  the  same  transaction.  He  said:  "This  rule 
ought  to  bo  adhered  to;  otherwise  it  would  make  purchasers' 
and  mortgagees'  title  depend  alk^ether  on  the  memory  of 
their  counselors  and  agents,  and  obUge  them  to  apply  to  per- 
sons of  less  eminence  as  counsel,  as  not  being  so  likely  to  have 
notice  of  former  transactions."  Cases  were  continually  arising 
subsequent  to  that  case,  wherein  the  principle  was  assumed  ns 
the  law  of  England,  although  the  cases  did  not  in  their  facts 
absolutely  call  for  a  decision  on  that  point. 

But  in  Mountford  v.  Scott,  1  Turn.  &  R.  274,  upon  an  ap- 
peal from  a  decision  of  the  vice-chancellor,  Lord  Chancellor 
Eldou  said  that  the  vice^hancellor  proceeded  upon  the  notion 
that  notice  to  a  man  in  one  transaction  ia  not  to  be  taken  as 
notice  to  him  in  another  transacticm.    The  lord  cbaoceUor 
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continued:  ''In  that  view  of  the  case,  it  migl  I 

sidered  whether  one  transaction  might  not  ' 

upon  the  other  as  to  render  it  impossible  to  gi  i 

for  having  forgotten  it."  He  further  said  tl 
unwilling  to  go  so  far  as  to  say  that  if  an  atU 
of  a  transaction  in  the  morning,  he  shall  be  h< 
equity,  to  have  forgotten  it  in  the  evening;  tha 
cases,  depend  upon  the  circumstances. 

In  Ilargreaves  v.  Rothwell,  1  Keen,  164,  1 
master  of  the  rolls,  held  that  where  one  transi 
followed  by  and  connected  with  another,  or  w 
that  a  previous  transaction  was  present  to  tl         i 
solicitor  when  engaged  in  another  transacti(         i 
ground  for  a  distinction  by  which  the  rule  thi         I 
solicitor  is  notice  to  the  client  should  be  rei         i 
same  transaction. 

In  Nixon  v.  Hamilton^  2  Dm.  &  Walsh,  864,  d 
Lord  Chancellor  Plunket  adverted  to  the  rule  i 
sity  of  notice  in  the  same  transaction,  and  sti 
notice  acquired  in  the  same  transaction,  necessi 
cipal  was  to  be  charged  with  the  knowledge  of  t       i 
if  it  were  notice  received  by  him  in  another  tra 
such  notice  was  not  to  affect  the  principal,  unle       < 
had  the  knowledge  at  the  time  of  the  second  tra 
also  the  case  of  Dresser  v.  Norwood^  17  Com.  B.,  ]       I 
cided  in  the  court  of  exchequer  chamber. 

This  modification  of  the  old  English  rule  is  rec<      i 
comparatively  late  case  ot  The  Distilled  Spirits^       ' 
Mr.  Justice  Bradley,  in  delivering  the  opinion  of      i 
court  of  the  United  States,  stated  that  the  doctrin 
seems  to  be  established  that,  if  the  agent  at  the  t 
ing  a  purchase  has  knowledge  of  any  prior  lien,  t     i 
affecting  the  property,  no  matter  when  he  ac     i 
knowledge,  his  principal  is  affected  thereby.    Il     i 
the  knowledge  when  he  effects  the  purchase,  no  < 
arise  as  to  his  having  it  at  that  time.    If  he  acqui    i 
ous  to  the  purchase,  the  presumption  that  he  sti 
and  has  it  present  to  his  mind,  will  depend  upo 
other  circumstances.    Clear  and  satisfactory  proof   I 
so  present  seems  to  be  the  only  restriction  requi   ; 
English  rule  as  now  understood.    And  the  lear  ; 
states  that  the  rule,  as  finally  settled  by  the  Englii  i 
in  his  judgment,  the  true  one,  and  is  deduced  fro  ; 
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oonsideration  of  the  reasons  on  which  it  is  founded.  In  this 
opinion  the  whole  court  concurred. 

Story,  in  his  work  on  agency,  section  140,  says:  "But  unless 
notice  of  the  fact  come  to  the  agent  while  he  is  concerned  for 
the  principal,  and  in  the  course  of  the  very  transaction,  or  so 
near  before  it  that  the  agent  must  be  presumed  to  recollect  it, 
it  is  not  notice  thereof  to  the  principal.  For  otherwise  the 
agent  might  have  forgotten  it,  and  then  the  principal  would 
be  affected  by  his  want  of  memory  at  the  time  of  undertaking 
the  agency.  Notice,  therefore,  to  the  agent  before  the  agency 
is  begun,  or  after  it  has  terminated,  will  not  ordinarily  affect 
the  principaL" 

In  Bank  of  the  United  Stales  v.  Dams^  2  Hill,  451,  it  was 
held  that  the  principal  is  deemed  to  have  notice  of  whatever 
is  communicated  to  his  agent  while  acting  as  such  in  a  trans* 
action  to  which  the  communication  relates.  And  it  was  held 
in  that  case  that  notice  to  a  bank  director  or  knowledge  ob- 
tained by  him  while  not  engaged  ofiScially  in  the  business  of 
the  bank  would  be  inoperative  as  notice  to  the  bank. 

In  Holden  v.  New  York  and  Erie  JJani,  72  N.  Y.  286,  the 
rule  was  explained,  and  it  was  therein  held  that  where  an 
agency  was  in  its  nature  continuous  and  made  up  of  a  long 
series  of  transactions  of  the  same  general  character,  the  kuowl- 
edge  acquired  by  the  agent  in  one  or  more  of  the  transactions 
is  to  be  charged  as  the  knowledge  of  the  principal,  and  will 
affect  the  principal  in  any  other  transaction  in  which  the 
agent  as  such  is  engaged,  and  in  which  the  knowledge  is 
material.  In  that  case  it  will  be  seen  upon  reading  the  very 
able  opinion  of  Folger,  C.  J.,  that  there  was  no  question  as  to 
the  knowledge  of  the  agent  of  the  various  facts,  and  the  only 
question  raised  was  whether  it  should  be  imputed  to  his  vari* 
ous  principals  in  the  transactions. 

In  Cragie  v.  Hadley^  99  N.  Y.  131,  the  doctrine  that  the 
knowledge  of  the  agent  should  come  to  him  in  the  identical 
transaction  was  alluded  to,  and  it  was  held  that  it  was  not 
necessary  in  all  cases  that  the  notice  should  be  thus  given, 
and  that  notice  to  an  agent  of  a  bank  intrusted  with  the  man- 
agement of  its  business  was  notice  to  the  corporations  in 
transactions  conducted  by  such  agent,  acting  for  the  corpora- 
tion in  the  scope  of  his  authority,  whether  the  knowledge  of 
the  agent  was  acquired  in  the  course  of  a  particular  dealing  or 
on  some  prior  occasion.  See  also  Welsh  v.  German  American 
Bank,  73  N.  Y.  434;  Ailantie  State  Bank  etc.  v.  Savery,  82  Id.  291. 
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From  all  these  variouB  cases  it  will  be  seen  that  the  furthest 
that  has  been  gone  in  the  way  of  holding  a  principal  charge- 
able with  knowledge  of  facts  communicated  to  his  agent, 
where  the  notice  was  not  received  or  the  knowledge  obtained 
in  the  very  transaction  in  question,  has  been  to  hold  the  prin- 
cipal chargeable  upon  clear  pioof  that  the  knowledge  which 
the  agent  once  had,  and  which  he  had  obtained  in  another 
transaction,  at  another  time  and  for  another  principal,  was 
present  to  his  mind  at  the  very  time  of  the  transaction  in 
question.  Upon  a  careful  review  of  the  testimony  in  this 
case,  we  have  been  unable  to  find  any  such  proof.  It  is  true, 
the  learned  trial  judge  finds  that,  contemporaneously  with 
the  execution  of  the  mortgage  to  the  university,  Deane  caused 
to  be  made  a  statement,  upon  the  basis  that  the  amount  was 
to  be  loaned  to  the  mortgagors,  and  that,  out  of  the  money 
coming  to  them  as  a  consideration  for  the  mortgage  to  the  uni- 
versity, the  amount  of  the  bond  and  mortgage  to  the  plaintifi''s 
decedent,  with  interest,  was  to  be  paid,  and  that  mortgage 
was  to  be  satisfied.  And  he  further  found  that  the  university, 
through  Deane,  had  notice  of  the  mortgage  of  the  plaintiff's 
decedent  in  connection  with  and  as  part  of  any  proposed 
transaction  by  which  there  was  to  be  loaned  to  the  mortgagor 
the  amount  of  the  bond  and  mortgage  to  the  university.  What 
is  meant  by  the  word  ''contemporaneously,"  as  used  in  this 
finding,  is,  perhaps,  not  absolutely  clear.  If  it  meant  that 
the  statement  mentioned  was  procured  to  be  made  by  Deane 
as  a  part  of  and  coincident  with  the  execution  of  the  mortgage 
to  the  university,  it  is  not,  as  we  think,  based  upon  any  evi- 
dence. There  is  no  proof  whatever  in  this  case  that  Deane 
procured  this  statement  to  be  made  by  anybody,  and  Deane 
himself  says  that  a  statement  of  this  nature  would,  by  the 
course  of  practice  in  his  o£Bce,  have  come  to  him  (made  by 
some  one  in  his  office)  the  day  after  the  loan  was  closed.  He 
does  not  pretend  to  recollect  this  particular  statement,  nor  is 
there  any  evidence  that  he  procured  it  to  be  made.  His  testi- 
mony shows  that  he  had  no  special  recollection  of  the  things 
which  took  place  upon  the  occasion  of  the  execution  of  the 
bond  and  mortgage  to  the  university  further  than  appeared  by 
his  books  and  other  memoranda  then  made  by  others;  and 
he  does  not  pretend  to  say  that  this  particular  statement  was 
presented  to  him,  or  that  he  had  the  least  knowledge  of  its 
existence,  or  of  the  facts  therein  stated,  until  the  day  after  the 
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closing  of  the  transaction,  and  the  execution  of  the  mortgage 
to  the  university. 

This  is  every  particle  of  evidence  that  there  is  upon  which 
a  finding  could  be  based,  such  as  the  learned  judge  made  of 
knowledge  or  notice  on  the  part  of  Deane  of  the  existence  of 
the  Constant  mortgage  at  the  time  of  the  transaction  with  the 
university,  and  the  execution  of  the  mortgage  to  it.  The 
other  facts  in  the  case  uncontradicted  are  that,  for  some  years 
prior  to  January,  1884,  Deane  and  the  plaintiffs'  decedent  were 
acting  together,  and  that  the  plaintiffs'  decedent  was,  weekly 
and  even  almost  daily,  in  the  habit  of  investing  large  amounts 
of  money  upon  mortgages  of  this  nature,  and  that  the  deal- 
ings of  plaintiffs'  decedent  in  these  various  building  mortgages, 
through  Deane's  office,  had  amounted,  at  the  time  of  the  mort- 
gage to  the  university,  in  the  aggregate,  to  three  millions  of 
dollars,  if  not  more;  that  the  mortgages  were  of  all  sizes,  from 
six  up  to  forty  thousand  dollars.  It  also  appears  that  this 
very  mortgage  in  suit  was  found  after  the  execution  of  the 
university  mortgage  in  a  pigeon-hole  in  which  satisfied  mort- 
gages were  kept,  and  was  found  by  the  assignee  of  Deane  after 
the  assignment  was  made. 

There  is  no  proof  in  the  case  showing  that  Doane  made  any 
pretense  of  remembering,  at  the  time  of  the  execution  of  the 
mortgage  to  the  university,  that  eleven  months  before  he  had 
taken  a  mortgage  on  the  same  property  for  the  plaintiffs' 
decedent,  which  was  not  recorded.  Taking  into  consideration 
the  enormous  amount  of  business  done  by  Deane  for  Constant 
of  this  same  general  nature,  and  the  length  of  time  that 
elapsed  since  the  taking  of  the  Constant  mortgage  by  him, 
and  the  fact  that  it  was  never  taken  &om  the  office  by  the 
mortgagee,  and  that  it  remained  there  and  was  found  in  a 
pigeon-hole  appropriated  to  satisfied  mortgages,  and  that  on 
the  very  statement  in  question  upon  which  the  learned  judge 
evidently  based  his  finding  it  is  alluded  to  as  satisfied, — all 
these  facts  would  tend  to  show  very  strongly  that  Deane  had 
no  recollection  whatever  of  the  existence  of  the  Constant 
mortgage  as  an  existing  lien  at  the  time  he  took  the  mortgage 
to  the  university. 

But  the  burden  is  upon  the  plaintiff  to  prove,  clearly  and 
beyond  question,  that  he  did,  and  it  is  not  upon  the  defendant 
to  show  that  he  did  not,  have  such  recollection.  And  we  think 
that  there  is  a  total  lack  of  evidence  in  the  case  which  would 
sustain  the  finding  that  Deane  had  the  least  recollection  on 


Jan.  1889.]    CoNffTAirr  v.  Univebbitt  of  Rochester.       775 

the  subject  at  the  time  of  the  execution  of  the  university  mort- 
gage. Under  such  circumstances,  we  think  it  impossible  to 
impute  notice  to  the  university,  or  knowledge  in  regard  to  a 
fact  which  is  not  proved  to  have  been  possessed  by  its  agent. 
If  such  knowledge  did  not  exist  in  Deane  at  the  time  of  his 

'  taking  the  mortgage  to  the  university,  then  the  latter  is  a 

bona  fide  mortgagee  for  value,  and  its  mortgage  should  be 
regarded  as  a  prior  lien  to  that  of  the  unrecorded  mortgage 
of  Constant  which  is  prior  in  point  of  date.  The  plaintiffs  are 
bound  to  show  by  clear  and  satisfactory  evidence  that  when 
this  mortgage  to  the  imiversity  was  taken  by  Deane,  he  then 
had  knowledge,  and  the  fact  was  then  present  to  his  mind, 
not  only  that  he  had  taken  a  mortgage  to  Constant  eleven 

f  months  prior  thereto  on  the  same  premises,  which  had  not 

been  recorded,  but  that  such  mortgage  was  an  existing  and 
valid  lien  upon  the  premises,  which  had  not  been  in  any  man- 
ner satisfied.  If  he  recollected  that  there  had  been  such  a 
mortgage,  but  honestly  believed  that  it  was  or  had  been  satis- 

t  fied,  then,  although  mistaken  upon  that  point,  the  university 

could  not  be  charged  with  knowledge  of  the  existence  of  such 
mortgage. 

Quite  a  strong  reason  for  not  imputing  knowledge  to  the 
agent  in  this  case,  unless  upon  evidence  clear  and  satisfactory, 
is,  that  if  he  had  such  knowledge,  and  thus  knowingly  took 
an  utterly  worthless  security  for  his  principal,  he  acted  in  the 
most  improper  and  dishonest  manner,  and  willfully  caused  a 
loss  to  his  principal  of  substantially  the  whole  amount  of  the 
money  represented  by  the  mortgage  which  he  took  as  a  second 
lien.  While  this  consideration  is  not  controlling,  if  the  evi- 
dence justified  the  assumption,  it  is  yet  of  considerable  weight, 
and  adds  to  the  propriety  of  the  rule  requiring  clear  proof  of 

.  such  knowledge  at  the  very  time  of  taking  the  mortgage  to 

the  university. 
One  other  question  has  been  argued  before  us  which  has 

I  been  the  subject  of  a  good  deal  of  thought.    It  is  this:  As- 

suming that  Deane  had  knowledge  of  the  existence  of  the 
Constant  mortgage  at  the  time  of  the  execution  of  the  mort- 
gage to  the  imiversity,  is  his  knowledge  to  be  imputed  to  the 
university,  considering  the  position  Deane  occupied  to  both 

^  mortgagees? 

While  acting  as  the  agent  of  Constant  in  taking  the  mort- 
gage in  question  as  security  for  the  funds  which  he  was  invest- 
ing for  him,  it  was  the  duty  of  Deane  to  see  that  the  moneys 
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were  safely  and  securely  invested.  The  value  of  the  property 
was  between  eleven  thousand  and  twelve  thousand  dollars; 
and  it  was  obviously  the  duty  of  Deane  to  see  to  it  that  the 
mortgage  which  he  took  upon  such  property  as  a  security  for  a 
loan  of  six  thousand  dollars  for  Constant  should  be  a  first  lien 
thereon:  Whitney  v.  Marline^  88  N.  Y.  535.  In  order  to  be- 
come such  first  lien,  it  was  the  duty  of  Deane  to  see  to  it  that 
the  Constant  mortgage  was  first  recorded.  In  January,  1884, 
when  acting  as  agent  for  the  imiversity  to  invest  its  moneys, 
he  owed  the  same  duty  to  the  university  that  he  did  to  Con- 
stant, and  it  was  his  business  to  see  to  it  that  the  security 
which  he  took  was  a  safe  and  secure  one.  Neither  mortgage 
was  safe  or  secure  if  it  were  a  subsequent  lien  to  the  other 
upon  this  property.  This  duty  he  continued  to  owe  to  Con- 
stant at  the  time  he  took  the  mortgage  to  the  university. 

At  the  time  of  the  execution  of  the  latter  mortgage,  therefore, 
be  owed  conflicting  duties  to  Constant  and  to  the  university, 
the  duty  in  each  case  being  to  make  the  mortgage  to  each 
principal  a  first  lien  on  the  property.  Owing  these  conflicting 
duties  to  two  diflerent  principals,  in  two  separate  transac- 
tions, can  it  be  properly  said  that  any  knowledge  coming  to 
him  in  the  course  of  either  transaction  should  be  imputed  to 
his  priixcipal?  Can  any  agent  occupying  such  a  position  bind 
either  principal  by  constructive  notice?  It  has  been  stated 
that  in  such  a  case,  where  an  agent  thus  owes  conflicting 
duties,  the  security  which  is  taken  or  the  act  which  is  per- 
formed by  the  agent  may  be  repudiated  by  his  principal  when 
he  becomes  aware  of  the  position  occupied  by  such  agent: 
Story  on  Agency,  sec.  210. 

The  reason  for  this  rule  is,  that  the  principal  has  the  right 
to  the  best  efibrts  of  his  agent  in  the  transaction  of  the  busi- 
ness connected  with  his  agency;  and  where  the  agent  owes 
conflicting  duties,  he  cannot  give  that  which  the  principal  has 
the  right  to  demand,  and  which  he  has  impliedly  contracted 
to  give.  Ought  the  university  to  be  charged  with  notice  of 
the  existence  of  this  prior  mortgage  when  it  was  the  duty  of 
its  agent  to  procure  for  it  a  first  lien,  while,  at  the  same  time, 
in  his  capacity  as  agent  for  Constant,  it  was  equally  his  duty 
to  give  to  him  the  prior  lien?  Which  principal  should  he 
serve?  There  have  been  cases  where,  in  the  sale  and  purchase 
of  the  same  real  estate,  both  parties  have  employed  the  same 
Agent,  and  it  has  been  held,  under  such  circumstances,  that 
the  knowledge  of  the  agent  was  to  be  imputed  to  both  ^f  his 
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principals.  If,  with  a  full  knowledge  of  the  facts  that  his  own 
agent  was  the  agent  of  the  other,  each  principal  retained  him 
in  his  employment,  we  can  see  that  there  would  be  propriety 
in  so  holding;  for  each,  then,  notes  the  position  which  the 
agent  has  with  regard  to  the  other,  and  each  takes  the  risk  of 
having  imputed  to  him  whatever  knowledge  the  agent  may 
have  on  the  subject:  See  Le  Neve  v.  Le  Neve^  1  Amb.  436, 
Hardwicke,  chancellor,  decided  in  1747;  Tovlmin  v.  Steerey  8 
Mer.  209,  decided  in  1817,  by  Sir  Walter  Grant,  master  of  the 
rolls.  The  case  of  Nixon  v.  Hamiltanj  already  referred  to,  de- 
cided by  Lord  Plunket,  lord  chancellor  in  the  Irish  court  of 
chancery,  in  1838  (2  Dru.  &  Walsh,  864),  is  a  case  in  many 
respects  somewhat  like  the  one  at  bar,  so  far  as  this  principle 
is  concerned,  if  it  be  assumed  that  Deane  really  had  the 
knowledge  of  the  prior  mortgage  as  an  existing  lien.  It  will 
be  observed,  however,  upon  examination  of  it,  that  the  ques* 
tion  whether  the  knowledge  of  the  common  agent  in  two  dif- 
ferent transactions,  with  two  different  principals,  was  notice 
to  the  second  principal,  was  not  raised  with  reference  to  this 
particular  ground.  The  whole  discussion  was  upon  the  sub- 
ject of  imputing  the  knowledge  of  the  agent  to  the  second 
mortgagee  of  the  existence  of  the  prior  mortgage,  which  knowl- 
edge was  not  obtained  in  the  last  transaction.  Whether  such 
knowledge  should  or  should  not  be  imputed  to  the  second 
mortgagee,  because  of  the  conflicting  duties  owed  by  the  com- 
mon agent,  was  not  raised.  The  only  defense  set  up  was,  that 
the  information  did  not  come  to  the  agent  of  the  second  mort- 
gagee in  the  course  of  transacting  the  business  of  the  second 
mortgagee,  and  the  question  was  simply  whether  such  knowl- 
edge could  be  imputed  to  the  second  mortgagee  because  of 
the  knowledge  acquired  by  his  agent  at  another  time,  in  an- 
other transaction  with  another  principal.  The  court  held  that 
where  it  appeared,  as  in  this  case  it  did  appear,  fully  and 
plainly  that  the  matter  was  fresh  in  the  recollection,  and 
fully  within  the  knowledge  of  the  agent,  and  under  such  cir- 
cumstances that  it  was  a  gross  fraud  on  the  part  of  the  agent, 
in  the  first  place,  in  keeping  a  prior  mortgage  off  the  record, 
and  in  the  second  place,  in  not  communicating  the  knowledge 
which  he  had  to  his  principal,  the  second  mortgagee,  that  in 
such  case  the  second  mortgagee  was  charged  with  the  knowl- 
edge of  his  agenjL 

Whether  the  same  result  would  have  been  reached  if  the 
other  ground  had  been  argued,  we  cannot,  of  course,  assume  to 
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decide.  I  have  found  no  case  precisely  in  point  where  the 
subject  has  been  discussed  and  decided  either  way.  I  have 
very  grave  doubts  as  to  the  propriety  of  holding  in  the  case  of 
an  agent,  situated  as  I  have  stated,  that  his  principal  in  the 
second  mortgage  should  be  charged  with  knowledge  which 
such  agent  acquired  in  another  transaction  at  a  different  time 
while  in  the  employment  of  a  different  principal,  and  where 
his  duties  to  such  principal  still  existed  and  conflicted  with 
his  duty  to  his  second  principal.  We  do  not  deem  it,  how- 
ever, necessary  to  decide  the  question  in  this  case. 

For  the  reasons  already  given,  the  judgment  should  be  re- 
versed, and  a  new  trial  onlered,  with  costs  to  abide  the  event. 


Kkowledoi  at  Fact  Aoquusd  bt  Aanrr  at  Tixx  whxh  wot  Acrnro 
A8  SucBf  if  Mtmlly  luid  in  mind  by  him  when  Af terwarda  mating  for  hia 
prinoipaly  will,  aa  raq^aola  that  tnmaaotiooy  ba  impntad  to  the  prinoipal:  WU- 
an  ▼.  Mintmotn  tie.  im,  Co.,  36  Minn.  112}  1  Am.  St  Rep.  669. 

OnnntAL  Bulb  that  Kotiob  to  Aanrr  n  Konci  to  Przkopal  b  aaU 
jeot  to  the  limitation  that  the  notioe  moat  be  to  the  agent  when  acting  within 
the  Mope  of  hia  agen^,  and  moat  relate  to  the  bnaineaa  in  which  he  ia  en- 
gaged by  antlMfity  of  hia  prlne^s  Oot^forr.OMeagoeicJL  it  Obw,  24  Wla 
167}  1  Am.  Bi&g.  164. 
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IBO  Kiw  JnUT  Law,  UL\ 

KwuiuiuM.— OKI's  Book  ov  Aocxxnmi  is  not  Bvisdiioi  nr  ms  Fai 
twiching  the  receipts  of  money  by  him. 

Suit  on  a  book  of  account.    Judgment  for  defendant. 
T.  C  Simontonj  «7r.,  for  the  plaintiffs  in  error. 
Robert  Williams^  for  the  defendant  in  error, 

Beaslet,  C.  J.  This  was  a  suit  on  a  book  of  account,  which 
was  admitted  to  be  barred  by  the  statute  of  limitations,  unless 
the  plaintiff's  book  of  account  was  evidence  of  payments  on 
such  claim  by  the  deceased.  The  last  item  on  the  debit  side 
of  the  account  was  of  the  date  of  August  8,  1877,  and  the  writ 
issued  on  the  28th  of  October,  1886.  To  bridge  over  this  long 
period,  the  book  contained  a  numerous  train  of  credits  of 
moneys  paid.  The  book  was  proved  as  a  book  of  original 
entries,  and  was  offered  to  prove  the  account  and  the  credits. 
It  was  rejected  at  the  trial  as  evidence  for  the  latter  purpose. 

This  decision,  in  my  opinion,  was  clearly  right.  A  man's 
book  is  not  testimony  in  his  own  favor  touching  the  receipts 
of  money  by  him.  By  immemorial  usage,  a  person's  own 
books  have,  for  certain  defined  purposes,  become  legal  evi* 
deuce,  recognized  by  repeated  decisions  of  the  courts  of  this 
state.  They  are  legitimate  prima  Jade  evidence  to  show  the 
sale  and  delivery,  in  the  usual  course  of  business,  of  personal 
property  and  its  price,  and  of  work  and  labor  performed,  and 
the  sums  due  for  such  services.    Thus  far  the  rale  that  a  man 
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cannot  pat  in  evidence  his  own  written  memoranda  has  been 
abrogated,  the  reason  of  such  infringement  of  the  common-law 
principle  being  that  it  was  a  necessity  in  the  transaction  of 
certain  classes  of  business.  It  has,  however,  never  been  au- 
thoritatively declared  in  this  state  that  these  entries  have  any 
evidential  force  beyond  these  functions.  It  is  true  that  it  was 
said  in  the  opinion  read  in  the  court  of  errors  in  the  case  of 
Intke  v.  PraUj  25  N.  J.  L.  665,  that  such  books,  when  there 
have  been  mutual  dealings  between  the  parties,  are  competent 
evidence  to  prove  the  payment  of  money,  when  such  money 
has  been  paid  on  account  of  claims  that  might  be  proved  by 
books  of  account,  but  this  was  an  expression  entirely  obiter^ 
for  no  such  question  was  present  in  the  record,  and  the  con- 
trary view  was  supported  in  the  supreme  court  by  a  weight 
of  argument  which  has  always  seemed  to  me  to  be  wellnigh 
irresistible. 

But  be  this  as  it  may,  it  has  never  been  judicially  indicated, 
80  far  as  it  is  remembered,  that  a  credit  given  by  a  trader  to 
his  customer  is  evidence  in  his  own  favor.  No  reason  is  per- 
ceived why  it  should  have  such  force.  As  a  mere  memoran- 
dum showing  the  state  of  the  account  and  being  devoid  of  all 
value  as  testimony  in  a  court  of  justice,  it  answers  aU  the 
purposes  of  the  merchant  keeping  the  books;  and  as  to  the 
customer,  the  entry  is  of  small  importance  to  him,  as,  if  a  man 
of  ordinary  prudence,  when  he  pays  money  he  does  the  act  by 
a  check  or  takes  a  receipt.  There  is  no  ground,  therefore,  for 
contending  that  entries  of  this  character  are  so  highly  conve- 
nient in  the  course  of  trade  in  this  department  as  to  be  a 
necessary  concomitant  to  it 

The  books  were  not  admissible  evidence  for  the  purpose  for 
which  they  were  offered. 

The  foregoing  conclusion  makes  it  unnecessary  to  consider 
the  alternative  question  discussed  in  the  briefs  of  counsel. 

The  judgment  should  be  affirmed. 


The  QussnoN  ov  thb  APMWSTBnjrr  or  Books  or  Acooukt  m  eyidsoM 
la  oooBidered  in  the  note  to  Union  BmA  r.  Knapp,  16  Am.  Deo.  191-196| 
■ee alio i9tolf  y.  iSMii&om,  46 N.  H.  497|  9S  An.  V^c  92it  Bcm^UUi^.  WMf^ 
fk.  10  Allen,  S7;  87  Am.  Deo.  61& 
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Av  Exioirnov  Salb  mat,  on  Motion,  bs  Set  Aszds,  Toosthxb  wttb 
THB  Lbvt  on  Which  It  is  Based,  by  the  court  out  of  which  the  writ 
iamed,  when  all  the  parties  are  before  the  ooiirt»  and  the  process  has 
been  used  for,  and  the  sale  under  it  acoomplishes»  fraud,  injnstioe,  or 
oppression. 

Undbb  a  Writ  or  Ebbor,  thb  Coxntr  will  not  Dbou>b  QuasnoNS  or 
Fact,  and  will  look  into  the  evidence  only  to  discover  whether  it  affords, 
on  any  permissible  interpretation  of  it^  a  rational  support  of  the  findings 
made  by  the  trial  court. 

A  Lett  on  Stock  in  Ck>RPOBATioN  and  a  Salb  thbbbundkb  will  be 
Vaoated  on  Motion,  if  the  statute  prescribing  the  mode  of  the  levy  is 
not  followed,  as  where  no  notice  of  the  levy  is  given  to  any  officer  of  the 
oorporation  which  issued  the  stock. 

John  W.  Taylor  J  for  the  plaintiff  in  enor. 
John  Linn^  for  the  defendant  in  error. 

Knapp,  J.  Under  this  writ  of  error  the  plaintiff  attacks  the 
validity  of  an  order  made  by  the  supreme  court  setting  aside 
a  sale  of  shares  of  stock  in  the  Midland  Railroad  Company 
of  New  Jersey,  belonging  to  Terhune.  The  sale  was  made  by 
the  sheriff  of  Essex  County,  under  an  execution  issued  out  of 
the  supreme  court,  on  a  judgment  recovered  by  the  plaintiff 
in  error  against  the  defendant  in  error,  in  the  Bergen  circuit 
court,  and  afterwards  docketed  in  the  supreme  court. 

The  chief  legal  question  involved  in  the  case  is,  whether  the 
supreme  court  of  this  state  has  adequate  power  of  control  over 
its  own  process  of  execution  to  annul  and  set  aside  a  sale  made 
by  the  law  officer  having  the  writ  to  execute,  when  such  pro- 
cess has  been  used  for,  and  the  sale  under  it  accomplishes, 
fraud,  injustice,  or  oppression,  and  when  all  the  parties  are 
before  the  court. 

This  power  is  denied  by  the  plaintiffs  in  error,  who  contend 
that  remedy  can  be  had  only  by  resort  to  a  court  of  equity. 

That  courts  of  equity  have  jurisdiction  to  determine  the 
validity  of  sales  made  by  sheriffs  and  other  law  officers  in 
the  execution  of  final  process  of  the  law  courts,  is  undoubt* 
edly  true.  That  the  exercise  of  Bueb  a  power  in  the  law  court 
is  of  an  equitable  nature,  may  be  fully  conceded.  But  this  is 
no  new  thing,  for  the  determination  of  questions  frequently 
adjudged  in  the  law  courts  rests  upon  equitable  principles,  and 
upon  the  exercise  of  equitable  powers. 

There  are  cases  which,  in  the  adjustment  of  &11  the  righta 
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of  interested  parties,  are  beyond  the  grasp  of  courts  of  law, 
and  the  broader  range  of  equity  jurisdiction  is  by  the  circum- 
stances required  to  administer  complete  justice.  But  where 
the  parties  in  interest  are  all  before  the  court  whose  process 
has  been  irregularly  used  or  abused,  and  full  justice  can  be 
done  by  the  methods  and  practice  of  such  court,  it  would  be 
admitting  a  fatal  weakness  in  the  constitution  of  such  court 
to  concede  that  it  is  powerless  to  do  what  indisputable  justice 
may  demand  to  be  done.  Such  power  would  seem  to  be  neces- 
sarily inherent  in  a  court  of  as  broad  jurisdiction  as  that  of 
our  supreme  court,  and  strong  reasons  should  be  found  to  bar 
the  way  to  its  exercise  in  proper  cases,  while  in  truth  no  valid 
reason  is,  or,  as  I  think,  can  be,  urged  against  it. 

It  is  true,  generally,  that  in  sales  under  execution  the  duties 
of  the  officer  executing  the  writ  are  directed  by  statute,  and 
title  passes  to  a  purchaser  without  further  confirmation  by  the 
court  out  of  which  the  process  issued,  but  it  may  be  asserted 
that  according  to  the  prevalent  practice  of  the  courts  in  the 
American  states  the  negative  power  of  setting  aside  such  sales 
for  cause  is  claimed  and  exercised. 

In  Borer  on  Judicial  Sales,  as  the  result  of  a  quite  full  ex- 
amination of  the  cases,  the  rule  is  stated  to  be  that  the  court 
upon  whose  judgment  execution  issues  has  full  power  to  set 
aside  an  execution  sale  whenever  the  ends  of  justice  and  &ir 
dealing  require  it,  and  to  order  a  resale,  or  award  a  new  execu- 
tion at  discretion.  The  following  language  of  the  court,  in 
McLean  County  Bank  v.  Flaggj  31  111.  290,  is  noted  as  a  correct 
statement  of  the  general  rule:  — 

"  The  power  over  its  own  process  is  possessed  by  all  courts. 
Such  power  is  a  species  of  equitable  jurisdiction  that  is  inher- 
ent in  courts  of  law  as  well  as  courts  of  equity.  This  court 
has  repeatedly  held,  as  between  a  purchaser  and  the  original 
parties  to  the  suit,  that  a  court  of  law  will  not  hesitate  to  ex- 
ercise the  power  of  setting  a  sale  aside  on  account  of  fraud  or 
irregularity":  Rorer  on  Judicial  Sales,  sec.  1081. 

In  Herman  on  Executions  the  cases  are  fully  collected  in 
support  of  the  power  of  the  court  to  siet  aside  sales  made  on 
its  own  process.  Th#  writer  says:  *'  It  is  the  duty  of  all  courts, 
when  satisfied  that  sales  made  under  their  process  is  affected 
with  fraud,  irregularity,  or  error,  willful  disregard  of  the  stat- 
utory regulations  by  the  officer,  whereby  the  rights  of  either 
of  the  parties  interested  are  seriously  affected,  to  set  aside  such 
sale  upon  a  proper  showing  to  the  court  under  whose  process 
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Che  sale  was  made,  and  order  a  resale  of  the  property'':  Her- 
man on  Executions,  p.  406,  see.  249,  and  cases. 

Freeman  on  Executions  fully  recognizes  this  authority  in 
all  courts. 

In  this  case  all  the  parties  were  before  the  court  below,  and 
the  action  of  the  court  was  the  exercise  of  no  unusual  or  doubt- 
ful power.  It  had  jurisdiction,  not  only  to  set  aside  the  levy, 
but  to  order  a  rescission  of  the  sale  made  by  the  sheriff,  if  suf- 
ficient ground  was  laid  before  it  to  call  for  such  action. 

Was  there  legal  ground  for  the  judgment  of  the  court  below? 
This  depends  upon  its  finding  of  fact  upon  evidence. 

This  is  a  writ  of  error,  and  its  sole  office  is  to  present  legal 
questions  for  decision.  Under  it  the  court  will  not  decide 
questions  of  fact,  and  will  look  into  the  evidence  only  to  dis- 
cover whether  it  affords,  on  any  permissible  interpretation  of 
it,  a  rational  support  for  such  finding.  If  it  be  found  to  be  of 
this  degree  of  strength,  the  determination  of  fact  must  be  ac- 
cepted as  conclusive:  Harrisan  v.  AUen^  40  N.  J.  L.  566; 
Johnson  V.  Amwine^  42  Id.  451,  and  cases  cited. 

In  Johnson  v.  Amwine^  supra^  one  among  the  errors  as- 
signed was,  that  the  proof  of  loss  of  a  paper  was  insufficient 
to  let  in  secondary  evidence  of  its  contents.  This  being  a  pre- 
liminary question  to  be  solved  by  the  court  upon  the  evidence, 
Justice  Depue  says:  ''If  the  decision  of  the  judge  upon  the 
testimony  offered  on  that  subject  is  liable  to  review  on  writs 
of  error,  the  onus  is  on  the  plaintiff  in  error  of  showing  that 
the  result  reached  was  erroneous,  and  there  should  be  no  re- 
versal, unless  it  clearly  appears  that  the  court  below  was  in 
error,  and  that  injustice  was  done  by  the  erroneous  decision." 
This  branch  of  the  case  exemplifies  in  one  of  its  phases  the 
rule  of  this  court  that  it  reverses  only  for  errors  in  law  in- 
jurious to  the  party  assigning  them. 

That  the  testimony  taken  under  the  rule  in  the  court  be- 
low was  legally  sufficient  to  support  a  state  of  facts,  such  as 
justified  the  court  in  its  determination,  admits  of  no  serious 
doubt. 

The  levy  made  by  the  sheriff  was,  as  to  this  species  of  prop- 
erty, of  too  doubtful  a  character,  under  our  statute,  to  demand 
that  it  be  sustained. 

Shares  in  corporations  were  not  in  this  state  the  subject  of 
sale  under  execution  before  the  passage  of  the  act  of  March  9, 
?842,  entitled  ''An  act  to  abolish  imprisonment  for  debt."  The 
fifth  section  provided  that  any  share  or  interest  in  any  joint- 
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stock  company  incorporated  in  this  state,  belonging  to  a  de- 
fendant in  execution,  may  be  taken  and  sold  by  virtue  of  such 
execution,  in  the  same  manner  as  goods  and  chattels.  The 
sixth  section  required  the  clerk,  cashier,  or  other  officer  of  the 
company  having  custody  of  itis  books,  to  certify  to  the  sheriff, 
on  his  presenting  the  execution,  the  number  of  shares  or 
amount  of  interest  held  by  the  defendant  in  the  company. 

In  the  Revision  of  1846  these  sections  passed  into  the  act 
respecting  execution,  as  the  seventh  and  eighth  sections  of  that 
act. 

It  was  held  under  this  legislation  that  the  delivery  of  exe- 
cution to  the  sheriff  did  not  bind  this  kind  of  property;  that 
a  levy  made  by  the  sheriff  by  mere  inventory  without  apply- 
ing to  the  company,  whose  shares  the  defendant  held,  was  not 
sufficient  to  defeat  the  rights  of  one  purchasing  such  shares  of 
the  defendant.  It  was  also  strongly  urged  that  actual  notice 
to  the  defendant,  if  within  the  sheriff's  jurisdiction,  that  his 
stock  was  levied  upon,  was  required  by  considerations  of  pub- 
lic policy  and  commercial  convenience.  And  this  where  the 
office  of  the  corporation  was  within  the  sheriff's  bailiwick: 
Prin4Xi(m  Bank  v.  CrozeVy  22  N.  J.  L.  383. 

The  law  prescribing  the  present  mode  of  levy  upon  such 
property  is  embodied  in  the  fourth,  fifth,  sixth,  and  seventh 
sections  of  the  act  relating  to  executions:  Revision,  p.  390« 

The  earlier  provisions  referred  to  are  retained  substantially 
as  first  enacted,  and  in  addition  a  mode  is  prescribed  in  the 
sixth  section  for  effecting  a  levy  where  the  custodian  of  the 
books,  being  the  clerk,  cashier,  or  other  officer  of  the  company, 
is  not  resident  in  the  state.  In  such  case,  the  notice  and  re- 
quirement of  certificate  of  the  defendant's  interest  may  be 
mailed  to  such  officer  of  the  company  having  the  books.  In 
addition  to  notice  by  mail,  it  is  made  the  duty  of  such  sheriff, 
^'on  the  day  of  mailing  such  notice,  to  affix  and  set  up,  upon 
any  office  or  place  of  business  of  such  company  within  his 
county,  a  like  notice  in  writing,  and  upon  .the  same  day  to 
serve  like  notice  in  writing  upon  the  president  and  directors  of 
said  company,  or  upon  such  of  them  as  reside  in  his  county, 
either  personally,  or  by  leaving  the  same  at  their  respective 
places  of  abode;  and  the  sending,  setting  up,  and  serving  of 
such  notices,  in  the  manner  aforesaid,  shall  constitute  such 
levy  taken  a  valid  levy  of  such  writ  upon  all  shares  of  stock 
in  such  company  held  by  the  defendant  in  execution." 

The  mode  thus  prescribed  for  effecting  a  levy  on  stock  WRi 
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designed  to  and  can  scarcely  £eu1  of  brinj^g  notice  to  a  defend- 
ant of  the  fact  of  levy,  mthout  direct  communication  with 
faim.  Notice  directly  to  the  defendant  is  not  required  to  be 
given  by  the^present  law,  nor  was  it  by  the  act*  of  1842. 

In  the  seizure  and  sale  of  this  species  of  right,  notice  in 
some  form  to  the  defendant  would  seem  indispensable  to 
avoid  loss  or  frand,  and  in  the  majority  of  instances  a  faithful 
pursuit  of  the  statutory  mode  must  inform  him  in  time  to 
protect  himself.    The  statutes  contemplate  full  publicity. 

All  that  was  done  in  this  case,  in  the  attempt  to  make  a 
levy,  was  notice  sent  to  the  secretary  of  the  New  York,  Sus- 
quehanna, and  Western  Railroad  Company.  He  was  not  an 
officer  of  the  Midland  company,  in  which  the  defendant  held 
the  stock  which  was  intended  to  be  taken  under  execution, 
and  the  inference  is  fairly  to  be  drawn  from  the  testimonyi 
that  the  officer  applied  to  was  more  likely  to  conceal  from  the 
defendant  the  proceeding  than  to  inform  him  of  it. 

As  to  the  sale,  I  deem  it  to  be  established  in  the  case  that 
the  process  of  execution  was  misused  to  the  detriment  of  the 
defendant.  It  was  not  illegal  to  issue  execution  to  the  sheriff 
of  Essex,  but  there  was  nothing  that  legitimately  called  for 
that  course.  The  defendant  had  no  property  there.  The 
shares  of  stock  were  insignificant  in  value,  and  if  the  design 
was  simply  to  reach  them  towards  satisfaction  of  judgment, 
they  were  as  well  within  the  reach  of  the  sheriff  of  Bergen 
County,  where  all  the  parties  resided,  and  where  the  defendant 
would  have  been  quite  certain  of  notice.  But  the  court  below 
were  justified  in  concluding  satisfaction  of  the  debt  was  not  the 
motive  that  caused  this  writ  to  be  issued.  The  defendant  and 
the  New  York,  Susquehanna,  and  Western  Railroad  Company 
were  opposing  litigants,  and  the  ownership  of  this  stock  gave 
the  defendant  an  advantage  in  the  litigation  which  the  loss  of 
the  stock  would  deprive  him  of.  The  evidence  justified  the 
belief  that  the  plaintiffs  permitted  their  process  to  be  used  by 
or  in  behalf  of  that  company  to  get  this  stock  from  the  defend- 
ant without  his  knowledge,  and  to  put  him  at  a  disadvantage 
in  their  contest. 

It  was  a  use  of  the  writ  wholly  foreign  to  its  design.  It  was 
granted  to  the  plaintiffb  for  just  and  legitimate  purposes.  Its 
oontrol  and  use  was  placed  at  the  disposal  of  a  stranger  in 
interest  to  the  suit,  whereby  indirect,  unjust,  and  oppressivo 
«nds  might  be  effected  against  the  defendant. 

Am.  St.  Bip.,  vol  VIL  -  fiO 
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This  was  ground  Ibr  settiiig  aside  the  sale,  and  the  order  of 
the  oonrt  bdoir  ahoald  be  aflbmed,  with  ooeta. 


Thb  VACiAnoH  or  BbiaumiiMi  Salu  is  a  funfliar  prooeeding;  and  i» 
mooompUiliad  lomrtiiim  hy  aa  iadflpandant  mit  in  equity,  bat  more  fre- 
qaently  hj  a  motioii  to  the  oonrt  out  of  which  the  writ  iMned.  In  eome 
statee,  the  remediee  are  oooeaireiit^  or  nearly  eow  In  others,  the  remedy  i» 
eqnity  oannot  be  soooessfally  pforsoed  while  an  adequate  remedy  still  exists  i» 
the  original  aetbn:  WOmm  r.  MOer,  30  Md.  82;  96  Am.  Deo.  568.  "As  a 
general  mle,  the  aid  of  equity  oannot  be  invoked  by  any  person  having  a 
speedy  and  adequate  remedy  at  law.  No  donbt  an  exeention  sale  may  ba 
Taeated  by  motion  made  to  the  ooort^  and  in  the  case  whenoe  the  writ  issned. 
This  remedy  is  always  more  speedy,  and  is  nsoaUy  as  adequate  as  any  whkb 
can  be  pursoed  by  an  independent  ppnoeeding  in  equity.  Where  a  sale  ia 
sought  to  be  Taeated  for  any  iiregulsrity  in  the  writ»  or  in  the  prooiwidinga 
of  the  oAoer  in  ezeeuting  the  writ^  application  ooght  to  be  made  to  the  court 
Issning  the  writ^  and  if  made  daewhera^  ought  not  to  be  entertained.  Tlia 
same  rule  prerails  in  ohanoeiy.  'If  the  master  ssUs  at  an  improper  time^  cr 
in  such  a  manner  as  to  prevent  a  fsir  competition,  or  if  for  any  other  caasa 
it  would  be  inequitable  to  permit  the  sale  to  stand,  the  proper  remedy  is  by 
a  summary  application  to  the  courts  in  the  suit  in  whidi  the  decree  wa» 
msde^  for  a  ressle  of  the  premises  upon  such  terms  and  conditions  as  may  be 
Just^  so  aa  to  protect  the  rights  of  the  pnrdiaser  as  well  as  the  ri^ts  of  tha 
parties  interested  in  the  sale.  And  it  would  seriously  affsct  the  interests  of 
those  whose  property  is  sold  by  masters  under  decrees  of  tlus  courts  if  it  waa 
understood  that  questions  of  this  kind  were  to  be  litigated  and  determined 
in  a  collateral  suit.  For  no  man  of  ordinary  prudence  would  bid  uiiat  be- 
bdiered  to  be  the  hit  cash  value  of  the  property  at  a  master's  sala^  if  ha 
would  be  sul^ected  to  the  expense  and  delay  of  a  protracted  ohanoery  suit  to> 
determine  whether  the  proceedings  of  the  master  had  been  strictly  regular.* 
The  jurisdiction  of  courts  of  equity  has  always  been  considered  as  specially 
adapted  to  the  investigation  of  fraudulent  devicee  of  every  character,  and  to> 
extending  appropriate  relief  when  the  existence  of  thoee  devices  has  been 
discovered.  8c^  too^  it  haa  long  been  sought  for  the  purpoee  of  obtaining' 
redress  in  eases  of  accident^  surprise,  or  nustake.  Theee  courts  have  not^ 
however,  exclusive  control  over  cases  of  fraud  or  accidenL  Their  Juriadio- 
tion  is  often  concurrent  with  tiiat  of  courts  of  law.  Hence  where  grounda 
exist  for  vacating  a  ssle^  which  rest  not  in  irregularity  of  prooeeding,  but 
in  fraudulent  devices  practiced  upon  the  complainant,  or  in  accident  or  mia- 
take  for  which  he  haa  suffered,  and  from  which  he  is  entitled  to  relief^  ha 
may,  before  conveyance  is  made  to  the  purchaser,  proceed  either  by  motioa 
in  the  original  case,  or  by  bill  in  equity;  but  he  will  generslly  find  that  tha 
latter  ought  to  be  preferred.  If  a  conveyance  haa  been  executed,  and  tha 
purchaser  thereby  vested  with  the  legsl  titla^  it  is  doubtful  ^Hiether  he  can 
be  divested  of  it  by  motion.  If  the  charge  is  that  the  sale  ought  to  be 
vacated  for  matters  not  apparent  from  an  inspection  of  the  prooeedingi^  sndi 
as  combination  to  depress  the  bidding  or  any  other  species  of  fraud,  or  for 
any  misconduct  on  the  pert  of  the  oiiloer  oonduoting  the  sale^  the  better 
opinion  is,  that  the  purchaser's  title  cannot  be  divested  otherwise  than  hj 
an  independent  suit  in  equity  against  him  ":  Freeman  on  Execution^  2d  ed.» 
sec.  810.  The  grounds  for  vacating  execution  sales,  and  the  procedure  best 
adapted  to  accomplish  the  object,  are  considered  in  chapter  21  of  the 
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^ook.  A  lery,  uXo,  and  latfifactian  of  Jndgme&t  will  all  bo  VMated  on 
BMtioii,  if  tha  deicriptkm  of  the  lands  add  is  sooh  tiutt  thqr  oaanol  bo 
looaied:  Hmgkm  r.  Sirmier,  24 IIL  647;  76  Am.  Dea  777. 

ViOATnio  LiTiis  1Cai«  umnR  Szrootiohs  Soe  IVooman  on  Biooation^ 
MO.  S71. 

It  n  HOT  THB  BuauRM  or  am  ArPSLLam  Court  to  deoida  queationa  of 
iaet^  bat  a  nriov  of  tho  eridanoo  la  propor  when  inoidantally  neoeaaary  to 
tfao  determination  of  aome  qneatioa  of  law:  Ooihran  r.  BOkf  125  IIL  407. 
If  there  waa  not  wanting  eridenoe  tending  to  aopport  the  finding  of  the  trial 
oonrt^  the  appellate  ooort  will  not  interfere  on  the  ground  that  aaoh  finding 
waa  not  anpporfeed  by  aoffieient  eridenoe:  M<me8  t.  Ptmquiip  72  Iowa,  611; 
Johmm  Y.  Jchmatm^  126  DL  611;  and  nnleaa  the  oontrary  ia  made  to  appear 
aflirmatiTely,  the  oonrt,  on  i^peal,  ia  bound  to  preanme  there  waa  eridenoe 
aoffieient  to  aathoriaa  the  verdict  of  the  jnry:  YToodlf  ▼.  Oomine^,  16  Or.  121; 
and  aee  DrkeoO  t.  Trmi(^Utm,  22  Neb.  260;  Oowger  r.  Ltmi,  112  Ind.  268; 
8l  Lomh  €ie.  B.  B.  Oa.  w.  WJ^  48  Ark.  425;  PemberUm  y.  /oAMom  US 
Ind.  588;  Shiemanr.  TkomaaM/g.  Co.,  60  Wit.  400;  SekrMeY.  Oumai,  60 
Id.  476;  Atate  ▼.  maMd^eard,  74  Iowa,  628;  3%ompeM  y.  MameUt  74  Id.  416. 


MUBBAY   V.   AlBBBTSON. 

[to  Kiw  Janaar  Law,  187.  j 

Or  Lun  or  Hdun  or  LaRi^THinR  n  No  Implhd  Ooyburt  imar  tmr 
PERMmi  srall  rb  Fit  or  Surabu  for  the  nae  for  wfaidi  the  laaaee 
reqnirea  them,  whether  for  habitation,  ooonpatioo,  or  onltiYation. 

Lrmbi  ov  a  Furnibhrd  Hom  n  not  JvaimsD  nc  ABAniMniiNO  thr 
PRRifiCTBy  OB  RBrasiHO  TO  Pat  Rrrt  thbbrpob,  by  the  feet  that 
they  were  known  to  be  intended  for  hia  oooapation,  and  were  in  a  damp 
and  unhealthy  oondition,  and  unfit  for  aaoh  oooopanoy,  there  haYing  been 
no  miarepreaentation  or  oonoeelment  of  the  atate  of  the  prmnlaaa,  nor 
any  aot  or  default  of  the  leaaor  aubeequent  to  the  leaaing,  oraatiag,  or 
inereaaing  their  unfitneaa  for  ooonpancy. 

Frederick  Parker^  for  the  plaintiff  in  error. 

JZ.  T.  and  W.  B.  8UnU^  for  the  defendant  in  error. 

DspuBy  J.  This  suit  is  an  action  upon  a  covenant  Ibr  the 
payment  of  rent.  The  lease  is  dated  June  1,  1886.  The 
premises  demised  were  a  house,  with  the  furniture  therein, 
situate  at  Spring  Lake,  a  seaside  resort  The  letting  was  for 
the  term  of  five  months,  beginning  June  Ist,  and  for  the  rent  of 
$325,  payable  in  advance. 

The  \lefendant  took  possession  June  8, 1886,  and  after  ten 
days'  occupation  quit  possession,  giving  notice  thereof  in  writ- 
ing. He  justified  the  abandonment  of  the  premises,  and 
made  defense  against  the  recovery  of  the  rent,  on  the  g;cound 
that  the  cellar  was  in  a  damp  and  unhealtby  cou^^^^^  W 
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reason  of  water  that  was  in  it.  The  water  was  admitted  into 
tbA  cellar  through  a  hole  in  the  cement  on  the  cellar  floor, 
which  had  been  made  by  a  former  tenant  chopping  wood. 

The  agreement  for  the  lease  was  made  by  the  defendant 
with  one  Potter,  the  agent  of  the  plaintiff.  There  was  no 
proof  that  either  the  plaintiff  or  his  agent  had  knowledge  of 
the  condition  of  the  cellar  when  the  lease  was  made.  Before 
the  lease  was  signed,  the  defendant  inq)ected  the  house,  but 
did  not  examine  the  cellar,  although  he  might  have  examined 
it  if  be  had  chosen.  There  is  no  pretense  that  there  was  a 
false  representation  or  fraudulent  concealment  with  respect 
to  the  condition  of  the  cellar.  The  only  ground  on  which  the 
defense  can  be  maintained  is,  that  on  the  letting  of  a  furnished 
house  there  is  a  condition  implied  that  the  premises  shall  be 
reasonably  fit  for  habitation. 

The  trial  judge  overruled  the  defense,  and  directed  a  verdict 
for  the  plaintiff. 

The  general  doctrine  of  the  law  is,  that  on  the  demise  of  a 
house  or  lands  there  is  no  contract  or  condition  implied  that 
the  premises  shall  be  fit  and  suitable  for  the  use  for  which  the 
lessee  requires  them,  whether  for  habitation,  occupation,  or 
cultivation,  and  consequently  their  unfitness  for  such  a  pur- 
pose will  not  justify  the  tenant  in  abandoning  the  premises, 
and  on  such  grounds  making  defense  to  an  action  for  rent: 
Sutton  V.  Temple^  12  Mees.  &  W.  52;  HaH  v.Windsor,  12  Id.  68; 
Manchester  Bonded  Warehouse  v.  Oarr,  L.  R.  6  C.  P.  D.  507, 
510;  Foster  v.  Peyser,  9  Gush.  242;  Naumberg  v.  Young,  44  N. 
J.  L.  331,  344;  1  Addison  on  Contracts,  8th  ed.,  228. 

In  all  cases  where  a  tenant  has  been  allowed  upon  sugges- 
tions of  this  kind  to  withdraw  from  the  tenancy  and  refuse 
the  payment  of  rent,  there  will  be  found  to  have  been  a  fraud- 
ulent misrepresentation  or  concealment  as  to  the  state  of  the 
premises  which  were  the  subject  of  the  letting,  or  else  the 
premises  proved  to  be  uninhabitable  by  some  wrongful  act  or 
default  of  the  landlord  himself:  1  Taylor's  Landlord  and 
Tenant,  sec.  382.  The  contention  is,  that  where  the  premises 
let  are  a  furnished  house,  there  is  an  exception  to  the  general 
rule.  Smith  v.  Marrable,  11  Mees.  &  W.  5,  and  WiUon  v.  Finch, 
L.  R.  2  Bx.  D.  336,  are  relied  upon  in  support  of  this  con- 
tention. 

Smith  V.  Marrable,  supra,  was  an  action  for  the  use  and  oo* 
oupation  of  a  furnished  house.  At  the  trial,  it  appeared  that 
when  the  tenant  took  possession,  the  beds  in  the  house  wen 
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infested  with  bugs*  He  quit  the  premises,  and  sent  the  kej 
to  the  plaintiflfs.  Lord  Abinger  admitted  the  defense,  and  the 
defendant  had  a  verdict.  On  motion  for  a  new  trial  in  the 
court  of  exchequer,  the  verdict  was  sustained.  Baron  Parke, 
in  delivering  the  opinion  of  the  court,  stated  the  question  to 
be,  whether,  in  point  of  law,  a  person  who  lets  a  house  must 
be  taken  to  let  it  in  a  state  fit  for  decent  and  comfortable 
habitation,  and  whether  the  tenant  is  at  liberty  1o  throw  it  up 
when  he  makes  the  discovery  that  it  is  not  so;  and  on  the 
authority  of  two  niH  prius  cases, — Edwards  v.  EiheringUmj 
Ryan  &  M.  268,  and  CMvm  v.  Banvw^  1  Moody  &  R.  112,— 
held  that  where  the  demised  premises  are  encumbered  with  a 
nuisance  of  so  serious  a  nature  that  a  person  could  not  rea- 
sonably be  expected  to  live  in  them,  the  tenant  is  at  liberty  to 
abandon  them.  The  learned  judge  put  his  conclusion,  not  on 
the  ground  of  a  contract  on  the  part  of  the  landlord  that  the 
premises  were  free  from  a  nuisance:  he  expressly  disclaimed 
the  idea  that  there  was  such  a  contract,  and  rested  his  opinion 
upon  the  implied  condition  of  law  that  there  was  an  under- 
taking to  let  them  in  a  habitable  condition. 

Smith  V.  MarrabUy  «fpra,  was  decide  in  January,  1843.  In 
November  of  the  same  year  the  question  was  again  in  the 
same  court  in  Button  v.  TempU^  12  Mees.  &  W.  62.  The  de- 
mise was  of  the  use  of  certain  pasture  land,  and  the  eatage  of 
grass  thereon  growing.  The  tenant  took  possession,  and  put 
his  cattle  on  the  premises.  In  consequence  of  the  spread  of 
manure  in  the  preceding  spring,  in  which  there  was  a  quantity 
of  refuse  paint,  particles  of  the  paint  had  been  deposited 
amcmg  the  grass,  from  the  effects  of  which  some  of  the  ten- 
ant's cattle  died.  He  refused  to  stock  the  pasture  any  longer, 
and  gave  the  landlord  notice.  In  an  action  for  the  rent,  the 
defendant  contended  that  he  was  not  liable,  inasmuch  as  the 
eatage  was  wholly  unfit  for  the  purpose  for  which  it  was 
taken, — the  food  of  beasts.  The  defense  was  overruled. 
Smith  V.  MarrdUe^  9upra^  was  distinguished.  Lord  Abin- 
ger, C.  B.,  speaking  of  that  case,  said  that  it  was  "  the  case  of 
a  contract  of  a  mixed  nature, — for  the  letting  of  a  house  and 
furniture  at  Brighton;  and  every  one  knows  that  the  furniture 
upon  such  occasions  forms  the  greater  part  of  the  value  which 
the  party  renting  it  gives  for  the  house  and  its  contents.  In 
such  a  case,  the  contract  is  for  a  house  and  furniture  fit  for 
immediate  occupation;  and  can  there  be  any  doubt  that  if  a 
party  lets  a  house,  and  the  goods  and  chattels,  or  the  fumituie 
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it  oontains,  to  another,  that  must  be  such  fdmiture  as  is  fit  for 
the  use  of  the  party  who  is  to  occapy  the  house?"  The  chief 
baron  then  cited  the  instances  of  warranties  of  fitness  or  qual- 
ity implied  on  the  hiring  of  goods  and  chattels,  and  in  the 
sale  of  medicines  to  be  administered  to  a  patient  He  con- 
cluded that,  '^  on  the  same  principle,  if  a  party  contract  for 
the  lease  of  a  house  ready  furnished,  it  is  to  be  furnished  in  a 
proper  manner,  and  so  as  to  be  fit  for  immediate  occupation. 
....  The  letting  of  the  goods  and  chattels,  as  well  as  the 
house,  implies  that  the  party  who  lets  it  so  furnished  is  under 
an  obligation  to  supply  the  other  contracting  party  with 
whatever  goods  and  chattels  may  be  fit  for  the  use  and  occu- 
pation of  such  a  house  according  to  its  particular  description, 

and  suitable  in  every  respect  for  his  use I  regard  that 

case  [Smith  v.  MarrabU]  as  being  the  case  of  a  mixed  con- 
tract for  the  letting  of  goods  and  chattels,  Involved  with  the 
letting  of  a  house,  and  in  which  the  goods  and  chattels  so 
supplied  are  intended  for  a  specific  purpose."  Baron  Parke, 
in  his  opinion,  adopted  th0  distinction  made  by  the  chief 
baron  between  Smith  v.  Marrable^  ^praj  and  the  case  in  hand, 
and  likened  the  former  to  the  case  of  a  ready-furnished  room 
in  a  hotel,  which  is  hired  on  the  understanding  that  it  shall 
be  reasonably  fit  for  immediate  habitation.  He  added  that 
*'  in  such  a  case,  the  bargain  is  not  so  much  for  the  house  as 
the  furniture,  and  it  is  well  understood  that  the  house  a  to 
be  supplied  with  fit  and  proper  furniture,  and  that  if  it  be  de- 
fective, the  landlord  is  bound  to  replace  iV*  Oumey  and 
Rolfe,  barons,  expressed  doubts  whether  this  distinction  could 
be  sustained,  and  the  latter  declared  his  preference  to  overrule 
Smith  v.  Marrable^  aupm,  rather  than  to  follow  it  in  the  pres- 
ent case. 

In  February,  1844,  Smiih  v.  JfarroUe,  stipm,  was  again  under 
discussion  in  the  court  of  exchequer,  in  HaH  v.  IRncbor,  12 
Mees.  &  W.  68.  That  was  an  action  for  rent  upon  a  lease 
under  seal.  The  premises  demised  were  '*  a  messuage  or  tene- 
ment,  or  garden  ground."  In  fact,  the  messuage  demised  was 
an  unfurnished  dwelling-house  which  the  defendant  leased 
for  the  purpose  of  habitation.  The  plea,  which  was  fully 
proved,  was,  that  the  said  messuage  or  tenement  was  not  in  a 
proper  state  for  habitation  or  dwelling  therein;  that  the  same 
was,  at  the  time  of  the  demise,  in  that  state  and  condition 
that  the  defendant  could  not  reasonably  inhabit  or  dwell 
therein,  and  so  continued,  etc.,  by  reason  of  the  same  being 
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^eatly  infested,  swarmed,  and  overran  with  bug8»  by  reasoa 
whereof  the  defendant  quitted  the  premises,  and  gave  notioOi 
<etc.  The  defendant  on  this  plea  had  a  verdict,  but  the  court 
in  bank  ordered  judgment  for  the  plaintiff  non  obstante  vere^ 
-dicto^  on  the  ground  that  the  facts  stated  in  the  plea  were  no 
defense  to  the  action.  The  opinion  of  the  court  was  delivered 
by  Baron  Parke,  and  of  course  brought  under  consideration 
his  judgment  in  Smith  v.  Mcurrable^  supra.  On  this  subject 
ihe  learned  judge  declared  that  the  decision  in  that  case  could 
not  be  supported  on  the  ground  on  which  he  had  rested  his 
judgment,  ^o  said  that  it  was  not  necessary  to  decide  in  the 
case  in  hand  whether  Smith  v.  MarrabUj  supra^  be  law  or  not; 
that  it  was  distinguishable  from  the  present  case  on  the  ground 
it  was  put  by  Lord  Abinger  in  Sutton  v.  TempUy  supra.  But 
he  declared  it  to  bo  the  unanimous  opinion  of  the  court  that 
there  is  no  contract,  still  less  a  condition,  implied  by  law  on 
the  demise  of  real  property,  only  that  it  is  fit  for  the  purpose 
for  which  it  is  let.  He  added  that  'Hhe  principles  of  the 
common  law  do  not  warrant  such  a  position;  and  though  in 
the  case  of  a  dwelling-house  taken  for  habitation  there  is  no 
Apparent  injustice  in  inferring  a  contract  of  this  nature,  the 
lame  rule  must  apply  to  land  taken  for  other  purposes, — for 
building  upon  or  for  cultivation;  and  there  would  be  no  limit 
k>  the  inconvenience  which  would  ensue.  It  is  much  better 
k>  leave  the  parties,  in  every  case,  to  protect  their  interests 
ihemselves  by  proper  stipulations;  and  if  they  really  mean  a 
lease  to  be  void  by  reason  of  any  unfitness  in  the  subject  for 
the  purpose  intended,  they  should  express  that  meaning." 

Mr.  Addison,  commenting  on  Smith  v.  Marrable^  supra^  says 
that  contracts  for  the  lotting  and  hiring  of  ready-furnished 
houses  and  apartments  are  contracts  of  a  mixed  nature,  par- 
taking partly  of  the  nature  of  a  demise  of  realty,  and  partly 
of  a  contract  for  the  letting  and  hiring  of  movable  chattels, 
and  that  the  lessor  is  therefore,  in  contracts  of  this  descrip- 
tion, clothed  with  the  duties  and  responsibilities  resulting 
from  contracts  for  the  letting  and  hiring  of  chattels  as  well  as 
those  flowing  from  demises  of  realty  simply:  1  Addison  on 
Contracts,  8th  ed.,  293.  If  the  dual  nature  of  the  duties  of  the 
lessor  under  such  a  letting  be  conceded,  it  is  clear  that  upon 
principle  the  liability  of  the  lessor  in  the  transaction  must  be 
restricted  to  breaches  in  respect  to  such  of  the  property  let 
whereof  the  law  implies  the  warranty.  On  a  sale  of  chattels 
in  possession,  a  warranty  of  title  is  implied.    ^  &  ^^  of 
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realty,  the  law  raises  no  such  undertaking.  If  the  transaction 
be  a  sale  of  realty  and  personalty  combined,  and  for  a  grosa 
sum,  if  title  to  the  personalty  should  fail,  the  party  might 
rescind  the  sale  on  the  ground  that  the  contract  of  purchase 
was  entire.  But  it  is  inconceivable  that  by  the  association  of 
personal  property  with  realty,  a  warranty  would  be  implied 
for  title  to  the  realty,  which  the  law  never  implies  with  respect 
to  property  of  that  description.  Suppose  a  lease  of  a  farm^ 
with  the  implements  of  husbandry  upon  it,  or  of  a  factory 
with  the  tools  and  implements  used  in  it,  it  could  not  ration- 
ally be  contended  that  because,  on  the  letting  of  chattels,  a 
warranty  of  fitness  was  implied,  there  would  therefore  arise  a 
warranty  that  the  farm  was  reasonably  fit  for  cultivation,  or 
the  factory  suitable  for  the  uses  for  which  it  was  demised. 

The  ground  on  which  SmUh  v.  Marrable;  supraj  was  sustained 
by  Lord  Abinger  in  Sutton  v.  Temple^  mpra^ — the  contract  im- 
plied that  the  furniture  let  with  the  house  shall  be  fit  for  the 
use  and  occupation  of  such  a  house,  and  suitable  in  every  re- 
spect for  use, — makes  the  decision  inapplicable  to  the  present 
case.  The  defect  complained  of  in  this  instance  was  not  in  the 
furniture,  but  in  the  condition  of  the  house  itself. 

WUson  v.  Finch,  L.  R.  2  Ex.  D.  836,  is  more  directly  in 
point  with  the  circumstances  of  this  case.  The  demise  was 
of  a  furnished  house  in  town,  from  May  7  to  July  81,  1875. 
When  the  tenant  was  about  to  take  possession,  it  was  dis- 
covered that  the  drains  and  cesspools  were  out  of  repair,  firom 
which  noxious  odors  were  emitted  into  the  house.  The  tenant 
refused  to  occupy,  and  made  the  condition  of  the  premises  a 
defense  to  an  action  for  rent.  The  court  of  exchequer  sus- 
tained the  defense.  There  was  evidence  in  the  case  that, 
pending  the  negotiations  for  the  lease,  the  tenant  wrote  to  the 
landlord's  agent  making  inquiries  as  to  the  state  of  the  drains, 
and  that  the  agent  replied  that  the  landlord  believed  the 
drainage  to  be  in  perfect  order.  This  circumstance  was  ad- 
verted to  in  the  opinions  of  Kelly,  C.  B.,  and  Pollock,  B.;  and 
Pollock,  B.,  seemed  inclined  to  rest  his  judgment  on  the  ground 
that  the  defect  was  latent,  and  that  the  tenant  might  be  held 
to  have  relied  with  reason  on  the  assurance  of  the  lessor  aa 
to  the  condition  of  the  house.  But  all  the  judges  placed  tho 
judgment  actually  given  on  the  ground  that,  where  the  letting 
was  of  a  furnished  house,  the  law  implied  that  the  house 
should,  in  every  respect;,  be  fit  for  habitation. 

The  judgment  in  WiUan  v.  Finchj  nupra^  has  no  support  firom 
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Smith  V.  MarrcMej  BUpra^  as  explained  by  Lord  Abinger  in  Sut^ 
ton  V.  Templej  9upra,  Its  valae  as  a  precedent  in  exposition  of 
the  common  law  will  depend  upon  the  reasoning  on  which  the 
judgment  was  rested.  Chief  Baron  Kelly  placed  his  judgment 
on  the  ground  that  both  parties  contemplated  that  the  house 
should  be  ready  for  the  tenant's  occupation;  that  both  parties 
intended  that  the  house  should  be  fit  for  occupation;  that  is, 
that  it  should  be  reasonably  healthy,  and  not  dangerous  to 
the  lives  of  those  inhabiting  it  Baron  Pollock  assigned  as 
the  ground  of  his  judgment  that  the  lessor  had  not  supplied 
to  the  tenant  that  which  both  parties  intended  he  should 
supply.  Lord  Justice  Bramhall,  in  a  more  recent  case,  com- 
menting on  the  opinion  of  Chief  Baron  Kelly,  remarked  that 
even  if  both  parties  had  contemplated  that  which  was  imputed 
to  them,  it  did  not  follow  that  they  so  '^  agreed  ":  Bobertaan  v. 
Amazon  Tag  Co.^  L.  R.  7  Q.  B.  Div.  598, 604.  Indeed,  this  rea- 
soning would  raise  an  implied  contract  of  that  character  on 
every  letting  where  the  parties  acted  in  good  fidth.  In  Sutton 
V.  Temple^  mfpra,  the  lessee  expected  to  have  the  eatage  of  the 
grass  he  bargained  for;  and  in  Hart  v.  Wi^ndsorj  supraj  the 
tenant  expected  to  have  the  use  of  the  house  he  rented  for 
comfortable  occupation  as  a  dwelling.-  In  each  case,  the  lessor 
was  aware  of  such  expectation,  and  contemplated  that  it 
should  be  realized.  And  yet  the  court  refused  to  create  out 
of  these  expectations  and  the  contemplations  of  the  parties  a 
oontract  by  the  lessor  that  the  premises  should  be  fit  for  such 
use  or  occupation.  In  Hart  v.  Windsor^  supra^  Baron  Parke 
held  that  the  same  rule  must  apply  to  dwelling-houses  taken 
for  habitation  as  to  land  taken  for  other  purposes.  In  this 
respect,  there  is  no  distinction  between  the  letting  of  a  farm 
stocked  with  cattle  for  dairy  purposes,  or  supplied  with  the 
implements  of  husbandry  for  cultivation,  and  the  letting  of  a 
dwelling-house  furnished  for  habitation.  The  principles  of 
the  common  law  which  do  not  warrant  the  implication  of  a 
contract  for  the  fitness  of  the  land  or  tenement  demised  from 
the  act  of  letting  apply  with  equal  force  in  both  instances. 

The  defbnse  was  properly  overruled,  and  the  judgment 
should  be  affirmed.  ^_^^_^ 

liAinxLOBp  Ldotino  tbb  Usi  of  a  BciuaxQ  TO  A  SPMinBD  Puxross 
thareby  moommencU  the  bailding  to  be  Kiitable  f er  mioh  porpoees  in  iti  then 
eondition:  Young  r.  OoOeU,  63  Mioh.  831. 

LuBiUTT  ov  IiAVDLOBD  VOB  Detiots  IS  PRKidsiai  and  of  tenant  above 
lor  »  negligent  nee  of  the  premisee:  Bruiuwiek  etc  Co.  y.  22tfes,  fA  "Wle.  448. 
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Bbown  V.  Db  Gbopp. 

TM  Nsw  JimssT  Law,  4O0iJ 

BaoBT  TO  Takx  Shbll-fish  from  Katdbal  Eidb  or  Tn>i-WATKB8  of  thte 
state  is  a  part  of  the  poblio  right  of  fishery  oommoa  to  all  the  ettuena 
of  the  state,  whieh  may  he  exercised  by  them  at  will,  exoept  so  far  as 
it  is  restrained  by  positiTe  law,  or  by  grants  from  the  state  to  individ- 
uals. And.  they  cannot  be  deprired  of  this  right  by  the  "PW1t^5^ri^f1^ 
attempt  of  a  person  to  appropriate  the  bed  of  the  waters  to  his  own  pri* 
▼ate  use. 

FuTATB  CmzEM  CAN  oiTLT  Abatb  Pubuo  NuiBANcni  WHBir  It  Bboomis 
OBSTBUonoN  to  the  ezardse  ol  his  private  right.  Bat  when,  by  inter- 
fering  with  and  causing  a  deprivatioii  of  the  enjoyment  of  his  private 
right,  it  becomes  as  to  him  a  private  nuisance,  he  may  abate  it. 

Cmmr  Who,  in  TAKDia  Clams  from  Natural  Bkds,  Injurxb  OTsrsBg 
planted  thereon  withoat  anthority,  is  not  liable  to  the  owner  cl  the 
oysters  for  each  injary,  provided  he  acta  with  reaaonabis  oaie^  aad  does 
BO  nnnecessary  damage  to  the  oysters. 

Action  of  tort    The  opinion  states  the  case. 

MeDermott  and  ThroctmarUmf  and  W.  T.  Hoffman^  tot  the 
plaintiflb  in  error. 

E.  W.  Arrowrnniih  and  R.  V.  Lindaburyy  for  the  defendant 
in  error. 

Van  Stoebl,  J.  De  Oroff,  the  defendant  in  error,  who  was 
plaintiff  below,  before  the  alleged  tort  was  committed,  had 
planted  oysters  in  Baritan  Bay,  beyond  low-water  mark.  The 
evidence  shows  that  the  grounds  upon  which  these  oysters 
were  planted  were  natural  clam-beds.  In  April,  1886,  the 
plaintiffs  in  error,  in  pursuit  of  their  occupation,  went  upon 
these  grounds  to  fish  for  clams,  and  in  doing  so,  brought  up 
with  their  rakes  some  of  the  planted  oysters.  The  oysters 
were  not  appropriated  by  the  fishermen  to  their  own  use,  but 
were  returned  by  them  to  the  water,  and  were  subsequently 
found  to  be  dead.  This  suit  was  brought  for  the  disturbance 
of  and  injury  to  the  oysters,  and  judgment  was  recovered  for 
damages  by  the  plaintiff  in  the  court  below.  The  fishermen 
insisted  that  the  plaintiff's  oysters  were  planted  on  natural 
damming-ground;  that  the  presenoe  of  the  oysters  on  such 
ground  did  not  deprive  them  of  their  right  to  take  clams  there; 
and  that  if,  in  taking  clams,  they  did  no  unnecessary  and 
avoidable  injury  to  the  oysters,  they  could  not  be  held  liable 
for  the  injury  done  to  De  Groff. 

The  trial  court  rejected  this  view  of  the  law,  and  instructed 
the  jury,  in  substance,  that  even  if  the  plaintiff's  oysters  were 


March,  1888.]  Bbown  v.  Db  Gboff.  796 

upon  natural  clamming-grotindB,  so  as  to  amount  to  a  public 
nuisance,  still  the  defendants  had  no  right  to  interfere  with  or 
injure  them,  for  the  reason  that  a  private  person  had  no  right 
to  abate  a  nuisance  which  is  purely  public. 

The  error  assigned  challenges  the  correctness  of  this  charge* 

The  right  to  take  shell-fish  below  high-water  mark,  from 
natural  beds  in  the  tide-waters  of  this  state,  is  a  part  of  the 
public  right  of  fishery,  which  has  been  fully  recognized,  and 
cannot  now  be  controverted. 

It  is  a  right  common  to  all  the  dtisens  of  the  state,  which 
may  be  exercised  by  them  at  will,  except  so  for  as  it  is  re- 
strained by  positive  law,  or  by  grants  from  the  state  to  indi- 
viduals. 

In  Paid  v.  HazUtonj  87  N.  J.  L.  106,  and  Wooley  v.  CampbOl^ 
87  Id.  163,  the  cases  upon  which  the  doctrine  rests  are  cited 
and  discussed. 

The  defendants  below  had  an  undoubted  right  to  go  upon 
these  natural  beds  to  take  clams,  and  could  not  be  deprived 
of  that  right  by  the  unauthorized  attempt  of  De  Oroff  to  ap* 
propriate  the  bed  of  the  waters  to  his  own  private  use.  The 
planting  of  these  oysters  constituted  a  public  nuisance,  and 
unless  it  could  be  abated  by  the  defendants  so  far  as  was 
necessary  to  enable  them  to  enjoy  their  right  of  fishing,  that 
right  will  be  subordinated  to  and  swept  away  by  a  claim 
which  has  its  fimndation  in  a  trespass  upon  the  public  do- 
main. 

Loose  expveurions  have  crept  into  some  of  the  decisions  upon 
the  subject  of  abating  nuisances,  to  the  effect  that  a  public 
nuisance  may  be  abated  by  any  one. 

No  authority  for  so  broad  a  statement  can  be  found  in  the 
law  of  England  or  of  this  country.  No  one  has  a  right  to 
abate  a  purely  public  nuisance. 

Where  the  common  law  prevails,  I  think  search  will  be 
made  in  vain  for  a  well-considered  case  which  would  justify  a 
private  person  in  abating  a  disorderly  house,  or  a  gaming- 
house, or  a  house  where  liquor  is  habitually  sold  contrary  to 
law.  The  cases  on  this  subject  are  collected  in  the  twenty- 
first  chapter  of  Wood  on  Nuisances.  The  individual  citizen 
may  not  lawfully  abate  every  public  nuisance;  his  right  to 
abate  arises  only  when  the  nuisance  becomes  an  obstruction 
to  the  exercise  of  his  private  right.  It  makes  no  difference 
that  the  right  is  one  which  all  other  citizens  may  enjoy  in 
common  with  himself,  otherwise  the  traveler  on  the  pubUo 
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highway  oonld  not  remore  the  barrier  which  hindered  his  fur- 
ther progrees. 

The  rule  is  well  stated  by  Chief  Justice  Shaw,  in  Brown  t. 
PerUnSj  12  Oray,  100:  ^Mlie  true  theory  of  abatement  of  nui- 
sances is,  that  an  indiyidual  citixen  may  abate  a  private  nui- 
sance injurious  to  him  when  he  could  also  bring  an  action; 
and  also  when  a  common  nuisance  obstructs  his  indiyidual 
right,  he  may  remove  it  to  enable  him  to  enjoy  that  right; 
and  he  cannot  be  called  in  question  for  so  doing."  This  case 
was  cited  and  approved  in  MiUer  v.  Forman^  87  N.  J.  L.  55. 

Mayor  of  Colchester  v.  Brooke^  7  Q.  B.  889,  is  relied  upon  to 
support  the  judgment  below.  In  that  case,  the  plaintiff's 
oyster-bed  was  injured  by  the  negligence  of  the  defendant  in 
navigating  his  vessel  over  it,  and  upon  that  ground  the  right 
to  maintain  the  action  is  rested.  If  there  had  been  an  absence 
of  negligence,  the  defendant's  right  to  pass  over  the  waters  of 
the  river  with  his  vessel  would  have  presented  a  complete  de- 
fense to  the  action.  If  a  carriage  is  left  in  a  highway,  so  as 
to  constitute  a  public  nuisance,  an  injury  unnecessarily  done 
to  it  by  the  carelessness  of  one  in  driving  along  the  publio 
way  would  be  actionable;  but  if  the  injury  is  unavoidably 
done  in  the  reasonable  use  of  the  right  of  pass^^e,  there  could 
be  no  recovery. 

The  cases  of  Dimee  v.  Petley,  15  Q.  B.  276,  and  Baieman  ▼. 
Bluckf  18  Id.  870,  go  only  to  the  extent  of  maintaining  what  I 
conceive  to  be  the  law,  that  a  private  individual  may  not  law- 
fully abate  a  public  nuisance,  with  no  purpose  or  object  other 
than  to  have  it  removed.  It  is  in  this  view  of  the  law  that  tho 
supreme  court  of  New  York,  in  Narrower  v.  Ritson^  87  Barb. 
801,  and  in  Oriffiih  v.  MeOuUum,  46  Id.  561,  held  that  every 
encroachment  by  fencing  upon  a  public  road  is  not  a  public 
nuisance  per  «e,  so  as  to  authorise  an  individual  to  abate  it^ 
unless  it  interferes  with  the  use  of  the  road  by  the  public; 
that  the  justification  of  one  removing  the  fence  will  be  limited 
by  the  necessity  of  the  case,  and  if  the  use  of  the  road  is  not 
interfered  with  by  the  fence,  he  will  be  a  trespasser  in  remov- 
ing  it  Whether  the  rule  is  too  broadly  stated  in  these  cases 
it  is  not  necessary  to  determine. 

If,  in  the  case  under  review,  the  plaintifb  in  error  had  gone 
upon  the  bay  merely  to  abate  the  public  nuisance  created  by 
the  planted  oysters,  and  not  to  exercise  their  legal  right  of 
taking  clams,  the  English  cases  which  have  been  cited  would 
be  applicable  in  denial  of  their  immunity  from  liability.    Tho 
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private  citizen  may  not,  in  such  case,  volunteer,  in  behalf  of 
the  public,  to  remove  that  which  is  an  invasion  of  the  pablio 
rigbt,  and  thus  summarily  punish  the  offender. 

It  is  not  until  the  public  nuisance  becomes,  as  to  him,  a 
private  one,  by  interfering  with  and  causing  a  deprivation  of 
the  enjoyment  of  his  private  rights,  that  he  can  put  it  aside 
without  appealing  for  relief  to  the  legal  tribunals. 

When  the  injury  thus  becomes  a  private  one,  he  may  abate 
it,  and  need  not  wait  for  the  slower  process  of  removal  by  an 
appeal  to  the  law. 

It  was  competent,  therefore,  for  the  defendants  below  to 
ehow  in  their  defense,  as  a  complete  justification,  that  they 
went  upon  the  clam-beds  in  good  faith,  for  the  purpose  of 
taking  clams,  and  that  in  the  exercise  of  that  privilege  they 
acted  with  reasonable  care,  and  did  no  unnecessary  damage 
to  the  plaintiff's  property.  They  had  a  right  to  go  upon  all 
parts  of  the  natural  clam-beds,  and  remove  the  clams  there 
found,  and  in  that  right  they  could  not  be  restricted  by  the 
unlawful  act  of  the  plaintiff.  The  argument  of  the  plaintiff 
below  is,  that  every  one  has  a  right  to  travel  on  every  part  of 
the  public  road,  but  that  one  cannot,  for  that  reason,  drive 
against  a  carriage  which  is  left  as  a  nuisance  in  the  highway, 
if  he  can,  with  reasonable  care,  by  using  another  part  of  the 
roadway,  avoid  it,  and  that  applying  this  rule,  the  fishermen 
were  under  a  duty  to  take  clams  on  the  part  of  the  natural 
beds  not  covered  by  the  planted  oysters. 

The  cases  would  be  parallel  if  the  fishermen  had  unneoe»> 
sarily  done  the  injury  in  merely  traveling  over  the  water- 
way. 

If  the  traveler  in  the  public  highway  found  it  necessary,  in 
the  pursuit  of  property  which  he  might  lawfully  take  and  re- 
move, to  drive  where  the  carriage  was  unlawfully  left,  he 
would  not  be  responsible  for  damage  unavoidably  done. 

If  it  could  be  shown  to  the  satisfaction  of  the  jury  that  the 
fishermen,  under  mere  pretense  of  pursuing  their  vocation,  had 
availed  themselves  of  the  opportunity  to  destroy  the  plaintiff's 
property,  the  law  would  charge  them  with  a  willful  trespass, 
and  compel  them  to  make  restitution. 

Clark  V.  Ice  Company^  24  Mich.  609,  and  State  v.  Keercm^  6 
B.  I.  510,  fully  recognise  the  doctrine  that  all  willful  or  un- 
necessary injury  to  wrong-doers  or  to  their  property  is  itself  a 
wrong,  and  tiiat  no  man  can  set  up  a  public  or  &  private  wrong 
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oommitted  by  another  as  an  ezcnse  for  an  nnneoeesary  injorj 
to  him  or  hiB  propertj. 
The  judgment  below  should  be  reversed. 


FiSHntT.  —  RiOBT  ov  PuBUO  Tsi  UmncaxMiD  Flaxs  betwMn  higli  and 
low  water  mark  of  tlia  tea:  Padbard  v,  R^der^  144  Man.  440;  09  Am.  Bap. 
101;  in  great  Ukea,  remote  from  land,  all  are  permitted  to  fish:  Lbteoin  r. 
Ikukf  SS  Mich.  S75;  51  Am.  Bep.  US.  Right  of  fishery  ia  oommoa  to  all  in 
BaTJgahlo  rivers  and  arms  of  the  sea:  CkmmumwtaUk  r.  Chopin^  5  Pick.  199; 
16  Am.  Deo.  386;  Carton  r.  Blazer^  2 Binn.  475;  4  Am.  Deo.  463;  Lamtk^Y. 
BmUkt  4  Wend.  9;  21  Am.  Deo.  99;  Jtoffen  v.  Jones,  1  Wend.  237;  19  Am. 
Dea  493;  CM  ▼.  DoMnport,  83  N.  J.  L.  223;  97  Am.  Dec.  718;  notea  to  4St 
Am.  Deo.  160^  and  54  Id.  769;  hut  right  ol  fishery  in  non-naTigable  stieams 
is  in  the  owners  of  the  adjacent  soil,  to  the  exdasion  of  the  paUie:  Wakn 
▼.  Liti^,  4  Pick.  145;  16  Am.  Deo.  833;  OomnumweaUh  ▼.  Chapm,  5  Pick.  I99| 
16  Am.  Deo.  886;  JSTooisr  r.  Cummkifft,  20  Johns.  290;  11  Am.  Dec  2i9;  Fntr^ 
for  y.  Fotier,  20  Me.  891;  87  Am.  Deo.  09;  and  note  to  ThAcmm  FiM^  Cbb 
w.Omier,  100  Id.  608. 

Pbiyatb  Aonov  wm.  Lm  ur  ths  Oiax  or  a  Pubuo  Nuiaairoi  in  favor 
of  one  who  soffers  special  damage  therel^:  Bwrrowt  ▼.  iHaafqf,  1  Rooti  8021 
1  Am.  Deo.  56;  Oatea  v.  BUnam,  2  Dana»  158;  26  Am.  Dec  44Q»  note  448- 
445;  Zammi^  ▼.  iSfRiM,  4  Wend.  9;  21  Am.  Dec  89;  Low  v.  Knovoikm.  fA  Ub. 
128;  45  Am.  Dec  100;  CoU  ▼.  Sprowl,  85  Mc  161;  56  Am.  Dec  696;  Tkoffer 
▼.  Botkm,  19 Pick.  511;  31  Am.  Dec  157;  Stetmmr.  Faxom,  19 Pick.  147;  81 
Am.  Dec  123;  Brown  Y.Wai§on,  41  Ub.  161;  74  Am.  Dec  482;  notetoiHtoclois 
▼.  Bmiford  Bridge  Co.,  86  Id.  510. 
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Quuiiuii  ov  OoimiBtrroBT  Naouosircs  n  to  bs  DsmtMUiaD  bt  Jvkw^ 
and  not  by  the  oonrti  when  the  testimony  leaves  theqnestieB in  donbtb 

It  is  mot  OoMTiusinoRT  Nbougencx  ior  PAsaiifoKR  TO  BzFon  Unmu; 
at  the  invitation  of  a  carrier,  to  risk  of  danger  created  by  the  carrisr. 
which  the  passenger  did  not  know,  and  of  which  no  warning  waa  givoB 
to  him.  Thns  in  this  oase^  the  pUhitiff  was  invited  by  the  defendant  to 
take  passage  on  one  of  its  can  at  a  time  when  the  only  place  left  for  him 
to  take  was  on  the  foot-board  ronning  along  the  outside  of  the  car,  ithkk 
waa  an  open  one  At  the  place  where  he  got  on  the  car  the  traek  waa 
single,  and  he  did  not  know  that  it  was  different  elwwherc  On  another 
part  of  the  line  there  was  a  doabis  track,  and  the  spaee  between  the 
tracks  waa  not  sufficient  to  allow  two  can  going  in  diflfaront  dirsotioo% 
each  canying  passengers  en  the  foot-boards,  to  pass  with  safety  to  snch 
passengers.  At  this  part  of  the  line  the  plaintiff  was  knocked  off  his 
car,  and  injured  by  colliding  with  a  passenger  standing  on  the  foot- 
board of  a  similar  car  of  the  company  passing  in  sa  opposite  direotion  on 
the  other  track.  It  was  held  that,  if  the  question  of  contributory  nsg- 
ligenoe  waa  raised  by  the  case^  it  waa  one  for  the  jury,  and  there  waa  no 
error  in  refusing  to  nonsuit  and  submitting  that  queation  to  them. 

AcnoH  to  recover  damages  for  personal  iiyurieB.     Tho 
Opinion  states  the  case. 
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H.  N.  Barton  and  B.  Oummere^  for  the  plaintiff  in  error. 

CarrM  Robbina  and  James  BueJianan^  for  the  defendant  in 
error. 

Knapp,  J.  The  bill  of  ezceptions  sealed  and  Bent  with  the 
record  in  this  eaae  presents  the  question  whether  the  trial 
court  erred  in  law  in  refiising  to  nonsuit  the  plaintiff  at  the 
close  of  his  case,  in  response  to  the  request  of  the  defendant. 
The  suit  was  for  negligent  injury  to  the  plaintiff  below,  the  de- 
fendant here,  received  by  the  defendant  while  a  passenger  on  a 
car  of  the  plaintiff  being  transported  over  its  line.  It  is  not 
contended  seriously  that  at  the  close  of  the  defendant's  case 
there  was  no  evidence  to  go  to  the  jury  in  support  of  the  averred 
negligence  of  the  company.  The  ground  jrelied  upon  in  the 
defendant's  defeat  was  that  he  by  his  own  carelessness  ma- 
terially contributed  to  his  own  injury,  and  that  this  appeared 
in  the  evidence  in  his  own  behalf.  There  is  no  doubt  as  to  the 
legal  rule  that  negligence  on  the  part  of  a  plaintiff,  such  as 
contributes  to  the  injury  of  which  he  complains,  when  die* 
covered  through  his  own  testimony,  will  preclude  his  right  of 
recovery:  Cent.  R.  R.  Co.  v.  Aoore^  24  N.  J.  L.  268,  824;  Run- 
yon  V.  Cent.  R.  R.  Co.,  26  Id.  566;  Drale  v.  Ifotm^,  88  Id.  441; 
Penn.  R.  R.  Co.  v.  MatthewSj  36  Id.  681;  Delaware,  £.,  A  W. 
R.  R.  Co.  V.  Toffey,  88  Id.  626. 

And  it  is  also  settled  that  a  refusal  of  the  court  to  nonsuit 
on  request  where  such  ground  exists  for  the  motion  is  legal 
error:  Orange  A  N.  H.  R.  R.  Co.  v.  Ward,  47  N.  J.  L.  560. 

Whether,  then,  the  court  was  wrong  in  its  refusal  to  non- 
suit must  depend  upon  the  existence  in  the  testimony  of  such 
proof  of  fault  and  imprudence  on  the  part  of  defendant,  expos- 
ing him  to  injury,  as  in  the  eye  of  the  law  is  culpable.  If  the 
testimony  left  that  question  in  doubt,  it  was  for  the  jury,  and 
not  the  court,  to  determine.  To  determine  this,  the  facts  which 
are  not  in  dispute  must  be  adverted  to. 

The  defendant  was  riding  on  an  open  car  drawn  by  two 
horses.  When  he  was  invited  to  enter,  the  seats  and  platforms 
of  the  car  were  filled,  and  he  was  obliged  to  take  his  place, 
with  others,  on  the  foot-board  running  longitudinally  with  the 
car.  The  roof  of  the  car  was  supported  by  stanchions  or  poets, 
(^poeite  to  one  of  which  the  defendant  placed  himself.  At 
the  point  where  he  entered  this  car  the  company  had  but  a 
■ingle  track;  farther  on,  the  track  was  double,  with  a  space  of 
two  feet  eleven  inches  between  the  nearest  taUs  of  the  two 
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traoks.  Two  can  of  the  sort  the  defendant  was  riding  on,  pass- 
ing each  other  on  this  double  track,  would  be  separated  by  about 
ten  inches  along  the  edges  of  the  two  nearest  foot^boards, 
which  foot-boards  were  about  nine  inches  wide  each.  A  per- 
son might  stand  on  one  foot-board  and  pass  a  car  on  the  other 
track  without  injury,  if  the  foot>board  of  the  car  on  such  other 
track  were  free  from  passengers.  There  was  not  room  for  per- 
sons standing  on  these  foot-boards  to  pass  each  other  in  safety 
if  both  foot-boards  were  occupied  by  passengers.  The  plain- 
tiff below  was  knocked  off  his  car,  and  injured  by  colliding 
with  a  passenger  standing  on  the  £M>t-board  of  a  like  car  of 
the  company,  passing  in  an  opposite  direction  along  the  double 
track.  The  plaintiff  in  error  contends  that  the  position  of  the 
defendant  was  obviously  so  dangerous  a  one  that  to  take  it 
was,  in  M,  negligent. 

The  plaintiff  below  was  a  stranger  to  this  rood,  nnfiiniiliar 
with  its  construction,  equipment,  and  management  Where 
he  entered  the  company's  car  the  track  was  single,  and  there 
is  nothing  shown  to  indicate  knowledge  on  his  part  that  it  was 
different  elsewhere.  He  was  invited  by  the  agent  of  the  com- 
pany to  take  a  position  on  the  car,  and  when  so  invited,  the 
only  position  left  for  him  was  that  which  he  assumed.  It  was 
therefore  taken  with  the  assent  of  the  company's  agent  It 
appears  to  be  the  practice  of  the  company  to  carry  passengers 
there;  not  only  on  the  car  which  he  boarded,  but  on  the  car 
with  which  he  collided,  passengers  were  being  carried  in  the 
same  way.  The  mere  fact  of  riding  on  a  platform  of  a  street- 
car is  not  conclusive  proof  of  negligence:  Nclan  v.  BraoByn 
R.  R.  Co.^  87  N.  Y.  63;  41  Am.  Rep.  845;  Meesel  v.  Lynn  R  R. 
Co.,  8  Allen,  234;  Fleeh  v.  Union  Ry  Co.,  134  Mass.  481. 

In  Meesel  v.  Lynn  R.  R.  Co.,  «upra,  it  is  truly  said  **  thai 
the  seats  inside  the  car  are  not  the  only  places  where  the  man* 
agers  expect  passengers  to  remain,  but  it  is  notorious  that  they 
stop  habitually  to  receive  passengers  to  stand  inside  the  car 
until  the  car  is  full,  then  to  stand  upon  the  platforms  until 
they  are  full,  and  continue  to  stop  and  receive  them  even  after 
there  is  no  place  to  stand,  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  this  corporation  or  the  managers  of  the 
cars,  nor  the  traveling  public,  seem  to  regard  this  practice  as 
hazardous,  nor  does  experience  thus  far  seem  to  require  that 
it  should  be  restrained  upon  the  ground  of  its  danger.  There 
is  therefore  no  basis  upon  which  the  court  can  decide  on  tbe 
evidence  that  the  plaintiff  did  not  use  ordinary  care.'' 
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In  that  case,  the  plaintiff  was  injured  by  being  thrown  from 
the  platform  of  a  moving  car. 

It  has  been  asserted  as  a  rule  of  law  that  a  carrier  who 
assigns  a  passenger  in  his  charge  to  a  position  of  danger  may 
not,  in  case  of  injury,  set  up  the  passenger's  acceptance  of 
«uch  a  position  as  contributory  negligence,  but  is  estopped 
from  so  doing.  A  rule  so  broadly  stated  must  admit  of  many 
exceptions.  The  duty  of  a  carrier  in  transporting  passengers 
is  one  which  calls  for  a  high  degree  of  care,  but  it  is  not  one 
amounting  to  absolute  insurance  of  safety.  He  has  not  con- 
trol of  the  person  of  the  passenger.  He  has  the  right  to  adopt 
and  enforce  reasonable  rules  for  the  safety  of  his  passengers, 
and  to  these,  when  made  known  to  him,  the  passenger  is 
bound  to  conform.  The  passenger  is  at  liberty  to  conclude 
that  rules  or  directions  of  the  carrier  assigning  him  to  place 
or  position  are  subservient  to  the  duty  which  the  carrier  owes 
him,  and  that  he  may  take  such  position  in  safety,  unless  to 
do  BO  would  be  a  blind  surrender  of  care  and  judgment  for 
his  own  safety,  or  an  inexcusable  failure  to  use  his  senses  to 
that  end.  It  certainly  cannot  be  contributory  negligence  that 
he,  at  the  invitation  of  the  defendant,  exposed  himself  to  risk 
of  danger  created  by  the  defendant,  and  which  he  did  not 
know,  and  of  which  no  warning  was  given. 

The  position  on  this  outside  platform  undoubtedly  was  at- 
tended with  some  risks  and  exposures.  One  riding  in  that 
manner  is  chargeable  with  the  knowledge  that  the  public 
highway  on  which  the  track  lies  is  used  in  all  its  parts  by  the 
ordinary  vehicles  of  travel;  that  there  is  a  liability  of  collis- 
ion with  such  vehicles  in  passing.  And  had  the  plaintiff 
received  his  injury  from  such  cause,  it  may  be  that  negligence 
contributing  to  his  injury  would  be  imputed  to  him.  But  he 
was  not  presumed  to  know  that  the  company^s  road  was  so 
constructed  or  its  cars  so  run  as  to  render  a  position  in  which 
it  invited  him  to  ride  a  dangerous  one. 

If  the  question  of  contributory  negligence  was  raised  by  the 
case,  it  was  one  for  the  jury,  and  there  was  no  error  in  refus- 
ing to  nonsuit  and  submitting  that  question  to  them. 

The  judgment  should  be  affirmed. 


Naouonrai^  wbki  a  Qamsnos  or  Fior:  Ddawan  tic  B.  JLOxTm 
Cadow,  120  Plu  St.  559;  6  Am.  St.  Rep.  730^  and  iiot6  7S2;  (Meem  YWaqt 
y.  Perry,  24  Neb.  831;  when  a  queetion  of  law:  DdoMnrt  tie,  S,  B,  Oa.  v. 
Cadow,  mipra;  JndkmapoBt  «fc.  J^'y  Ox  v.  YToImms  114  Ind.  20;  5  Am.  St. 
Rep.  578;  Witt^  ▼.  O.  O.  S  8.  W.  B.  B.  Oo..  ^  Ky.  SL  NegUgnoa  is 
▲x.  Bf.  &».,  Vol  vn.— si 
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oAm  »  nixed  qnaslioii  of  Uw  and  fact^  sad  should  tban  always  be  deter> 
mined  by  the  Jury:  Na^  ▼.  R,  S  F.  S'y  Co..  82  Va.  06;  8wUk  v.  B.  S  D, 
B,  B,  Co.,  99  K.  C.  241.  Whether  one  has  been  guilty  of  negjUgenee  is 
a  question,  not  only  of  law,  bat  also  of  fact^  and  it  is  partionlariy  the  pio* 
▼ince  of  the  jury  to  find  the  degree  of  negligenoe:  Needham  v.  L,  4  ilT.  HV 
Co..  85  Ey.  423. 

OoKTBDUTORT  NaouQiHGi,  WHSi  A  QoaBixoH  ov  Faot:  Nfigad  ▼.  Bo** 
ion^U.  R.  B.,  80  Me.  62;  6  Am.  St.  Bep.  151,  and  note  102;  Sdbua  t.  V»^ 
moid  etc  Soc,  60  Vt.  249;  6  Am.  St  Rep.  114,  and  note  117;  Betfeid  T. 
Chieoffo  etc  B,  B.  Co.,  70  Wis.  216;  5  Am.  St.  Rep.  168,  and  note  174;  A.  Q. 
8.B.B.C0.V.  Arnold,  84  Ala.  159;  0  Am.  St  Rep.  354^  and  note  SOSf 
Wallace  v.  Wedem  N.  C.  B.  B.  Co.,  98  N.  a  494;  2  Am.  St  Rep.  3461,  aoA 
note  849.  When  oontribntory  negligenoe  is  a  question  of  law:  Botfdd  t* 
CkioagoeU.  B.B.C0.,  mtpra;  Smiihr.  B.  4  2>.  i?.  iK.  Ox, 09 K. a  241| 
to  WaOacB  r.  Wmkrwll.  O.B,B.Co^2  Am.  St  Rep.  349. 


LiNDLBY   V.   (yRsiLLT. 


ISO  Nsw  JnoT  Law,  688.J 

Obal  TBimoinr  to  Pbots  Absoluti  Dbd  was  nr  RaiLirr  MauoAom 
is  not  admissible  in  an  action  at  law  in  New  Joraey.  In  the  fndieial 
system  of  that  state,  the  jurisdiction  to  oonrert  an  absolute  deed  into  m 
mortgage  by  parol  evidence  is  exdnsiTely  in  the  equity  oourts. 

llOBiOAOB  IS,  IN  New  Jxrsbt,  Mbui  SBOUBirr  ioe  Dkbt  or  liability  for 
which  it  is  given,  and  payment  or  satisfaction  of  tho  debtor  liability  dis* 
eharges  the  mortgage,  and  revests  the  mortgaged  premises  in  the  mort- 
gagor without  a  reconveyance. 

Bum  Amomro  Lanm  in  Ahothib  Stat%  JuBODionoir  ov  Bquirr  ni.  — 
Ih  Casbs  ov  Contract,  Tbust,  or  Fraus^  thi  EQuirr  CovmrB  of  one 
state  or  country  having  jurisdiction  of  the  parties  are  competent  to  en- 
tertain a  suit  for  specific  performance^  or  to  establish  a  trusty  or  for  a 
conveyance,  although  the  contract,  trusty  or  fraudulent  title  pertains  to 
lands  in  another  state  or  country.  But  this  jurisdiction  is  strictly  lim« 
ited  to  those  cases  in  which  the  relief  decreed  can  be  obtained  tfarongh 
the  party's  personal  obedience^  and  the  decree  in  such  suit  i^ipifttif  a 
mere  personsl  obligation,  enforoeable  by  injunction,  attachment^  or  liko 
process  against  the  person,  and  cannot  operate  ex  propHo  vigore  vpon 
lands  in  another  jurisdiction,  to  create,  transfer,  or  vest  a  title. 

OovBTs  ov  OmB  Statr  havr  No  JuBisDionoN  ovxr  Titli  to  Lamob  in 
Aroihbb  state  or  country.  And  the  danse  of  the  federal  oonstitatioa 
requiring  fnU  faith  and  credit  to  be  given  in  each  state  to  the  record* 
and  judicial  proceedings  of  every  other  state  is  subordinate  to  this  rule^ 
and  applies  to  the  records  aad  proceedings  cl  the  courts  only  so  far  a* 
they  have  jurisdiction. 

FirnxB  ov  EzBOim)R  to  Sbll  Labdb  ARnn  sr  iMruaisioR^  wuxb.  — 
Where  a  testator  imposes  upon  his  executor  trusts  to  be  eocecnted  or  du- 
ties to  be  performed  which  cannot  be  executed  or  performed  without  an 
•state  in  his  lands  or  a  power  of  sale,  althoo|^  no  estate  or  power  bo 
expressly  given  by  the  wiU*  the  executor  will  take  by  implication  aa 
estate  in  the  laad%  or  at  least  a  power  of  sale,  sufficisnt  to  enable  him 
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to  ezeonte  fhe  trastt  or  perforai  the  dnties  imposed  npoa  ]uiii»  and  in 
either  erent  hit  deed  will  oonvey  the  legal  title.  And  if  suoh  a  oottvey- 
anoe  be  prematarely  made,  or  for  an  inadequate  oonaideration  in  hreaoh 
of  tmat*  the  title  will  neverthelesa  be  good  at  law,  and  the  relief  will  be 
in  equity,  and  at  the  instanoe  only  of  the  eesAii  9110  inui  whoee  intereste 
have  been  prejudiced  thereby. 

liMlSLATUBS  HAS  POWXB  TO  VaLXDiATI  DbIDS  ZmPSBVIOT  VBOM  'UmBM  Ih« 

fOBMALtnn. 
Fbobatb  of  Will  nr  FoRnoR  JimiBixionoN  is  OoinnnoN  Pbsoidsht  to 
Maxino  RiooBD  THXBBOF  in  Now  Jersey,  and  the  fact  of  such  probate 
most  appear  by  the  certificate  transmitted  with  the  exemplified  copy  of 
the  wilL  If  the  sorrogate  record  a  will  without  such  certificate,  his 
leoord  is  a  nullity,  and  he  can  make  no  transcript  of  such  arecord  which 
will  be  competent  evidence.  An  affidavit  of  an  attorney  at  law  that  the 
will  has  been  aiilmitted  to  probate  in  the  state  from  which  the  copy  is 
exem^ified  is  not  sufficient. 

PBOOVS  UF09  FSOBATB  OF  FoBHOH  WiLL,   WHEV  MUST  BS  EzilCPLIfnED. 

— When  the  object  of  making  a  will  admitted  to  probata  in  another 
state  a  record  in  New  Jersey  is  to  use  it  in  making  title  to  land%  the 
leoord  exemplified  from  suoh  other  state  must  contain  the  proofs  taken 
on  the  probate  there,  that  it  may  appear  therefrom  that  the  will  was 
made  and  executed  in  the  manner  and  with  the  formalities  presoribed  by 
the  statute  of  New  Jmwoy  for  devises  of  land. 

Bjsgtmbmt.    The  opinion  states  the  case. 

Thomas  B.  Homed  and  D.  /.  PaneotM^  for  the  pUintiff  in 
•nor. 

PeUr  L.  Vwrhees  ami  James  H.  O'JZMUy,  for  the  defondant 
in  error. 

DsFUE,  J.  Patrick  O'ReiUy  died  in  1881.  In  his  lifetime 
he  was  seised  of  a  tract  of  land  in  the  county  of  Atlantic,  in 
this  state,  the  sabject  of  controyersy  in  this  salt.  By  his  will, 
dated  December  5, 1877,  proved  before  the  surrogate  of  Atlan- 
tic  County  July  5,  1881,  and  letters  testamentary  granted 
thereon,  he  devised  his  entire  estate  to  the  plaintiff,  his  wife, 
for  life.  Exception  was  taken  to  the  admission  of  a  certified 
copy  of  this  will,  but  the  printed  case  does  not  contain  a  full 
copy  of  the  will,  nor  does  any  assignment  of  error  touch  the 
competency  of  this  evidence.  It  must  be  assumed  that  this 
will  was  duly  executed  to  devise  lands  under  the  laws  of  this 
state,  and  that  the  same  was  duly  probated  to  make  a  certified 
copy  competent  evidence.  On  this  presentation  of  titie  the 
plaintiff  would  have  been  entitled  to  a  verdict. 

The  obstacle  in  the  way  of  the  plaintiff's  recovering,  in 
virtue  of  her  title  under  her  husband's  will,  arose  from  a  deed 
made,  by  O'Reilly  and  wife  to  one  Henry  Francis  Felix,  on 
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the  14th  of  Janaaiy,  1861.  This  deed  purported  to  be  an 
absolute  conveyance,  in  fee-simple,  for  the  consideration  of 
eighteen  thousand  dollars.  To  sustain  title  under  her  hus- 
band's will,  it  was  necessary  for  the  plaintiff  to  overcome  or 
extinguish  the  legal  title  thus  conveyed^ 

The  plaintiff  contended,  at  the  trial,  that  the  deed  to  Felix 
was  in  fact  a  mortgage,  and  that  the  debt  or  liability  for  which 
it  was  given  was  paid  and  satisfied,  and  that  on  the  discharge 
of  the  obligation  for  which  the  conveyance  was  made,  the 
estate  of  the  mortgagee  was  extinguished.  In  a  trial  at  law, 
it  is  not  competent  to  show,  by  oral  testimony,  that  an  abso- 
lute deed  was  in  reality  a  mortgage.  In  our  judicial  system, 
the  jurisdiction  to  convert  an  absolute  deed  into  a  mortgage 
by  parol  evidence  is  exclusively  in  the  equity  courts.  The 
competency  and  effect  of  the  evidence  produced  by  the  plain- 
tiff for  this  purpose  are  the  issues  raised  by  the  bill  of  excep- 
tions and  assignments  of  error. 

Felix  died  in  1866.  By  his  will,  he  gave  all  his  property 
for  the  benefit  of  his  wife,  Alicia  Kate,  and  a  charitable  society 
known  as  the  Sisters  of  the  Immaculate  Heart  of  Mary,  and 
made  the  Right  Reverend  James  F.  Wood,  Roman  Catholic 
bishop  of  Philadelphia,  executor. 

Felix,  at  the  time  of  his  death,  resided  at  Reading,  in  the 
county  of  Berks,  Pennsylvania.  On  the  4th  of  December, 
1867,  O'Reilly  filed  a  bill  of  equity  in  the  court  of  common 
pleas  of  the  county  of  Berks  against  the  Right  Reverend 
James  F.  Wood,  executor  of  the  last  will  and  testament  of 
Henry  F.  Felix,  Alicia  Kate  Felix,  widow  of  said  Henry  F. 
Felix,  and  the  religious  order  of  the  Sisters  of  the  Immaculate 
Heart  of  Mary. 

The  bill  set  out  that  the  Right  Reverend  James  F.  Wood 
was  a  resident  of  Philadelphia,  that  Alicia  Kate  Felix  resided 
in  Reading,  and  that  the  religious  order  of  the  Sisters  of  the 
Immaculate  Heart  of  Mary  was  a  society  eBta1)lished  in  Read- 
ing. It  charged  that  the  deed  of  conveyance  made  by  O'Reilly 
to  Felix  was,  in  legal  effect,  a  mortgage;  that  the  same  was 
made  as  security  to  indemnify  Felix  against  his  liability  on 
certain  promissory  notes  made  by  O'Reilly  and  indorsed  by 
Felix,  and  discounted  by  the  Farmers'  Bai^L  of  Reading,  and 
under  protest,  and  that  subsequently  the  said  notes  were  fully 
paid  and  satisfied  by  the  said  O'Reilly;  that  the  said  Felix 
sustained  no  loss  or  damage  in  consequence  of  the  said  in- 
dorsements, and  prayed  a  reconveyance  of  the  legal  title.   The 
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defendants  named  in  the  bill  appeared  and  filed  an  answer. 
By  consent  of  parties,  an  examiner  was  appointed  January 
27, 1868,  who  filed  his  report  November  1, 1869,  and  in  Sep- 
tember, 1880,  the  case  was  brought  on  for  hearing,  by  consent, 
on  the  bill,  answer,  and  report  of  the  examiner;  and  on  the 
20th  of  September,  1880,  a  decree  was  signed,  in  which,  after 
reciting  that  the  court  being  satisfied  that  the  allegations  of 
the  plaintiflTs  bill  were  correct  and  true,  and  that  all  the  notes 
indorsed  by  Felix  and  liabilities  incurred  by  him  for  O'Reilly 
had  been  by  O'Reilly  fully  paid,  discharged,  and  satisfied,  it 
was  ordered  and  decreed  that  the  Right  Reverend  James  F. 
Wood,  executor  of  the  last  will  and  testament  of  deceased, 
should  execute  and  deliver  to  Patrick  O'Reilly  a  deed  of  re- 
conveyance of  the  premises  in  fee-simple. 

All  the  parties  to  the  suit  resided  in  Pennsylvania.  The 
Pennsylvania  court  had  jurisdiction  of  the  parties,  and  also  of 
the  subject-matter  of  the  suit  The  contested  problem  is  the 
effect  of  its  decree  upon  the  title  to  lands  in  this  state.  If 
the  decree  can  affect  the  title  to  lands  in  this  state,  it  extin- 
guished the  Felix  title  without  a  reconveyance;  for  in  this 
state  a  mortgage  is  regarded  as  a  mere  security  for  the  debt  or 
liability  for  which  it  is  given,  and  payment  or  satisfaction  of 
the  debt  or  liability  discharges  the  mortgage,  and  revests  the 
mortgaged  premises  in  the  mortgagor  without  a  reconveyance: 
8htdd8  V.  Lozear,  84  N.  J.  L.  496;  8  Am.  Rep.  266;  Kloepping 
V.  SteUmaeher,  36  N.  J.  L.  176;  Jaekaon  v.  TurreU,  89  Id.  829; 
Schalk  V.  KingsUy,  42  Id.  82. 

Bver  since  Penn  v.  Lord  BaUimare^  1  Ves.  Sr.  444,  it  has 
been  established  law  that  in  cases  of  contract,  trust,  or  fraud, 
the  equity  courts  of  one  state  or  country  having  jurisdiction  of 
the  parties  are  competent  to  entertain  a  suit  for  specific  per- 
formance, or  to  establish  a  trust,  or  for  a  conveyance,  although 
the  contract,  trust,  or  fraudulent  title  pertains  to  lands  in  an- 
other state  or  country.  The  principle  upon  which  this  juris- 
diction rests  is,  that  chancery,  acting  in  personam^  and  not  in 
renij  holds  the  conscience  of  the  parties  bound  without  regard 
to  the  ritus  of  the  property.  It  is  a  jurisdiction  which  arises 
when  a  special  equity  can  be  shown  which  forms  a  ground  for 
compelling  a  party  to  convey  or  re-lease,  or  for  restraining  him 
from  asserting  a  title  or  right  in  lands  so  situated,  and  is 
strictly  limited  to  those  cases  in  which  the  relief  decreed  can 
be  obtained  through  the  party's  personal  obedience.  If  it 
went  beyond  that,  the  assumption  of  jurisdiction  would  not 
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only  be  presumptuous,  but  ineffectual:  Westlake  on  Intemar 
tional  Law,  57,  58.  The  decree  in  a  suit  of  this  aspect  im- 
poses a  mere  personal  obligation,  enforceable  by  injunction, 
attachment,  or  like  process,  against  the  person,  and  cannot 
operate  ex  proprio  vigore  upon  lands  in  another  jurisdiction  to 
create,  transfer,  or  vest  a  title.  The  cases  on  this  subject  are 
numerous.  They  are  collected  in  the  note  to  Penn  v.  Lord 
Baltimore^  2  Lead.  Cas.  £q.  1806  (923);  Brett's  Lead.  Cas. 
Eq.  254;  Ewing  v.  Orr  Emng^  L.  R.  9  App.  C.  34;  Norria  v. 
Chambresj  29  Beav.  246;  MasHe  v.  WcUta^  6  Cranch,  148;  Wood 
V.  Warner^  15  N.  J.  Eq.  81;  Vaughan  v.  Barclay^  6  Whart.  392. 

In  Davis  v.  HeadUy^  22  N.  J.  Eq.  115,  the  complainant  ob- 
tained a  decree  in  the  circuit  court  of  Kentucky  against  Head- 
ley  that  a  conveyance  of  lands  in  New  Jersey,  made  by  the 
complainant,  should  be  rescinded  and  set  aside,  the  possession 
restored,  and  the  defendant  enjoined  from  setting  up  the  con- 
veyance. He  then  filed  a  bill  in  the  court  of  chancery  of  this 
state  to  enforce  the  decree.  The  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  that  suit  was  undisputed.  The 
bill  to  enforce  the  decree  was,  nevertheless,  dismissed.  Chan- 
cellor Zabriskie,  in  dismissing  the  bill,  declared  that  it  was  a 
well-settled  principle  of  law  in  the  decisions  of  England  and 
of  this  country,  and  acquiesced  in  by  the  jurists  of  all  civilized 
nations,  that  immovable  property  is  exclusively  subject  to  the 
laws  and  jurisdiction  of  the  courts  of  the  state  or  nation  in 
which  it  is  located,  and  that  no  other  laws  or  courts  could 
affect  it.  He  added:  ''I  find  no  case  in  which  a  statute,  judg- 
ment, or  proceeding  in  one  country  has  been  held  to  affect 
such  property  in  another  country,  or  beyond  the  jurisdiction 
of  the  sovereign  or  court  making  the  statute  or  decree."  After 
referring  to  Penn  v.  Lord  Baltimore^  mpra^  and  the  cases  in 
which  decrees  for  specific  performance  of  contracts  relating  to 
lands  without  their  jurisdiction  were  made,  the  learned  chan- 
cellor said:  "But  in  these  cases  it  is  admitted,  as  it  was  by 
Lord  Hardwicke,  that  these  decrees  could  not  affect  the  land, 
but  could  only  be  enforced  where  the  court  had  jurisdiction  of 
the  person  of  the  defendant,  and  thus  compel  him  to  execute 
the  conveyance.  In  such  cases,  it  is  the  conveyance,  and 
not  the  decree,  that  has  the  effect." 

A  similar  precedent  in  the  federal  courts  enforced  the  same 
view:  WaiU  v.  Waddle,  1  McLean,  200;  6  Pet  389.  Lands 
situate  in  Ohio  were  covered  by  two  patents,  one  issued  to 
Powell  and  the  other  to  Watts.    To  remove  this  cloud  upon 
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his  title,  Watts  commenced  a  suit  against  Poweirs  heirs  in 
the  circnit  court  for  the  district  of  Kentucky,  and  obtained  a 
decree  sustaining  his  title.  The  court  had  jurisdiction  of  the 
parties.  By  the  decree,  the  defendants  were  required  to  con- 
vey  the  premises  to  the  complainant.  A  statute  of  Kentucky 
authorized  the  court,  in  case  the  defendant  in  such  a  suit 
failed  to  convey,  to  appoint  a  commissioner  to  make  convey* 
ance.  By  the  decree,  a  commissioner  was  appointed,  and  no 
conveyance  having  been  made  by  the  parties,  a  deed  was  exe- 
cuted by  the  commissioner.  A  suit  afterwards  brought  in  the 
federal  circuit  court  of  Ohio  brought  in  question  the  effect  of 
the  decree  of  the  Kentucky  court,  and  of  the  commissioner's 
deed  in  execution  of  it,  upon  the  title  to  the  lands.  The  court 
held  that  neither  the  decree  nor  the  commissioner's  deed 
vested  the  legal  title  in  the  complainant  In  the  opinion  in 
the  supreme  court,  Mr.  Justice  McLean  said:  '^The  most  de- 
cisive objection  to  the  decree  against  Powell's  heirs  is,  that  it 
does  not  vest  the  legal  title  in  Watts.  A  decree  cannot  operate 
beyond  the  state  in  which  the  jurisdiction  is  exercised.  It  is 
not  in  the  powdr  of  one  state  to  prescribe  the  mode  by  which 
real  property  shall  be  conveyed  in  another.  This  principle  is 
too  clear  to  admit  of  doubt." 

These  cases  rest  upon  the  rule,  which  is  firmly  established, 
that  the  courts  of  one  state  or  country  are  without  jurisdiction 
over  title  to  lands  in  another  state  or  country.  The  clause  of 
the  federal  constitution  which  requires  full  faith  and  credit  to 
be  given  in  each  state  to  the  records  and  judicial  proceedings 
of  every  other  state  is  subordinate  to  this  rule,  and  applies  to 
the  records  and  proceedings  of  the  courts  only  so  far  as  they 
have  jurisdiction:  Public  Works  v.  Columbia  College,  17  Wall. 
\521;  WatU  v.  Waddle^  6  Pet.  389;  Brine  v.  Inauranee  Co.,  96 
XT.  S.  627, 635;  Dama  v.  Headley,  22  N.  J.  Bq.  115, 121;  Nelson 
v.  PotUr,  50  N.  J.  L.  824. 

The  Pennsylvania  court  having  no  jurisdiction  over  title  to 
lands  in  this  state,  its  decree,  though  conclusive  within  the 
jurisdiction  which  pronounced  it,  cannot  be  allowed  to  affect 
the  title  to  these  lands.  It  could  not,  therefore,  operate  to 
convert  the  deed  to  Felix  into  a  mortgage,  and  then  decree  it 
a  satisfied  encumbrance.  For  this  reason,  as  well  as  another 
which  will  be  presently  stated,  the  decree  did  not  extinguish 
the  Felix  title. 

The  plaintiff  also  offered  in  evidence  a  deed  made  by  Wood 
to  Patrick  O'Reilly,  dated  October  16,  1869,  whereby  the 
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premiseB  in  salt  were  reconveyed  to  O'Reilly.  This  deed  wa» 
made  pending  the  equity  suit,  after  the  evidence  in  that  suit 
was  taken,  and  before  final  decree.  It  sets  out  the  substance- 
of  O'Reilly's  bill  as  to  the  nature  and  purpose  of  his  deed 
to  Felix,  and  the  payment  and  discharge  by  O'Reilly  of  the- 
debt  or  liability  to  secure  which  the  deed  was  given,  and  reciter 
that  the  grantor  is  satisfied  that  the  allegations  in  the  bill  are^ 
true,  and  in  formal  words  it  reconvey  s  the  premises  to  O'Reilly 
in  fee. 

The  competency  and  effect  of  this  deed  depend  upon  the- 
question  whether  Wood  had  an  estate  in  or  power  over  the- 
lands  whereof  Felix  died  seised,  to  enable  him  to  make  a  con-^ 
veyance  therefor.  I  will  examine  this  subject  on  the  assump* 
tion  that  the  will  of  Felix  was  properly  admitted  in  evidence. 

By  his  will  Felix  disposed  of  all  his  estate,  real,  personali- 
and  mixed.  His  testamentary  disposition  was  upon  certain 
trusts  for  the  benefit  of  his  wife  during  her  lifetime,  and  after 
her  death,  for  the  establishment  of  a  charitable  institution.  H» 
constituted  and  appointed  the  Right  Reverend  James  F.  Wood, 
Roman  Catholic  bishop  of  Philadelphia,  and  his  successors  in 
office,  executors,  so  long  as  this  property  shall  remain  situated 
in  the  said  diocese,  and  provided  that  ^'should  this  property 
at  any  time  become  situated  in  any  other  diocese,  then  and  in 
that  case  the  Roman  Catholic  bishop  of  said  diocese,  and  hi» 
successors  in  office,  shall  be  the  executors  of  the  trust,  with  all 
the  powers  hereby  given  to  the  said  Right  Reverend  Jame» 
F.  Wood,  and  his  successors  in  office." 

The  testator's  will  created  three  distinct  classes  of  trusts: 
1.  For  the  benefit  of  his  wife  during  her  lifetime;  2.  The- 
appropriation  of  his  estate  to  the  purchase  of  a  farm  on  which 
to  erect  the  charitable  institution,  and  the  erection  of  suitable- 
buildings  thereon;  and  8.  For  control  over  the  institution 
when  established.  In  connection  with  each  of  these  trusts, 
and  especially  those  mentioned  in  the  first  and  second  classetic 
with  which  we  are  concerned  at  this  time,  the  will  devolved 
upon  the  executor  active  duties.  It  provided  that  the  testa* 
tor's  widow  should,  during  her  lifetime,  have  the  interest  (i.  e., 
the  interest  and  income)  of  all  his  estate,  real,  personal,  and 
mixed.  It  also  directed  that  if  the  interest  arising  annually 
should  not  be  sufficient  to  maintain  her  in  her  widowhood, 
*^my  executor  or  his  successors  shall  give  her  annually  a  suf- 
ficient amount  of  the  principal  to  maintain  her  according  ta 
her  state  of  life^  the  same  as  she  is  now  leading";  and  "should 


June,  1888.]  Ldidlbt  v.  O'Rexllt.  809 

she  marry  again,  she  shall  only  have  the  faiterest  of  all  my 
estate,  real,  personal,  or  mixed,  of  whatever  nature  it  may  be, 
until  her  death;  but  she  shall  not  be  permitted,  by  my  execu- 
tor or  his  successors,  to  receive  any  part  of  the  principal  to 
maintain  herself  and  family."  The  testator's  wife  survived 
him,  and  was  living  and  unmarried  in  February,  1868,  when 
her  testimony  was  given  in  the  equity  suit,  and  there  is  no 
proof  of  her  death  or  marriage  since  that  time. 

With  respect  to  the  charitable  institution,  the  testator  did 
not  set  apart  any  lands  whereof  he  died  seised  on  which  the 
buildings  should  be  erected.  He  directed  the  executor,  or  his 
successors  in  office,  to  purchase  a  suitable  farm  in  the  vicinity 
of  the  dty  of  Reading  for  that  purpose.  For  the  erection 
of  buildings  the  testator  provided  as  follows:  ''The balance  of 
the  money  arising  out  of  my  estate,  if  any,  after  the  death  of 
my  beloved  wife,  Alicia  Kate,  and  the  purchase  of  the  afore- 
mentioned farm,  shall  be  appropriated  for  the  erection  of  suit- 
able buildings  for  a  sisterhood  and  a  seminary  of  learning  for 
young  ladies,  under  the  direction  of  the  bishop  of  the  diocese 
in  which  these  lands  are  situated.  Should  there  be  a  surplus 
after  the  above  directions  are  faithfully  carried  out,  then  the 
balance  shall  be  put  out  at  interest  and  applied  for  improve- 
ments in  buildings,  as  necessity  requires."  He  also  directed 
that  the  lands  purchased  should,  at  no  time,  be  encumbered 
by  judgment,  bond,  or  mortgage,  and  should  forever  remain 
free  and  unencumbered,  and  that  any  improvements  made 
thereon  should  be  paid  for  in  cash,  or  its  equivalent,  at  the 
time  the  improvements  were  made. 

In  a  subsequent  clause  the  testator  provided  for  the  event 
of  the  death  of  his  wife  in  his  lifetime,  and  in  that  case  he 
directed  that  all  his  estate,  of  whatever  nature  it  might  be  at 
the  time  of  his  death,  should  at  once  be  appropriated  towards 
the  fulfillment  of  the  aforementioned  objects,  namely,  the  pur- 
chase of  the  said  mentioned  farm  and  the  erection  of  suitable 
buildings,  as  aforementioned. 

In  the  clause  of  his  will  in  which  the  testator  designated 
his  executor  he  had  in  view  the  visitorial  powers  to  be  exer- 
cised over  the  institution  after  it  had  been  established.  That 
is  apparent  from  the  phrase,  *'as  long  as  the  said  property 
shall  remain  situated  in  said  diocese;  but  should  this  property 
at  any  time  become  situated  in  any  other  diocese,  then,"  etc. 
But  no  such  qualification  or  limitation  was  imposed  with  re- 
spect to  the  property  or  estates  out  of  which  the  interest  or 
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income  or  the  principal  was  to  be  derived  for  bis  wife's  sup- 
port, or  out  of  the  proceeds  of  which  the  farm  for  the  instita- 
tion  was  to  be  purchased  and  the  buildings  erected.  To  these 
purposes  the  testator's  entire  estate,  real,  personal,  and  mixed, 
wherever  situated,  of  whatever  nature  it  might  be,  at  his  death, 
was  devoted,  to  be  applied  hy  his  executor  or  his  successors  in 
office. 

The  will  contains  no  devise  to  the  executor  in  express  words, 
nor  is  there  any  express  grant  of  power  to  make  sale  or  dispo- 
sition of  any  lands  of  which  the  testator  died  seised.  In 
consequence  of  a  doubt  whether  such  estate  or  power  might 
be  implied,  an  act  was  obtained  from  the  legislature  of  Penn* 
sylvania  authorizing  the  executor  to  sell  and  convey  lands. 
For  reasons  already  given,  this  statute  is  of  no  avaiL  To 
support  the  conveyance  by  Wood,  an  estate  or  a  power  of  sale 
vested  in  him  must  be  deduced  from  the  will  itsel£ 

The  instances  are  numerous  in  which  courts  of  law,  as  well 
as  courts  of  equity,  in  the  constructions  of  wills,  have  implied 
an  estate  or  power  of  sale  in  an  executor  or  trustee  firom  the 
nature,  character,  and  extent  of  the  trusts  or  duties  imposed 
on  him.  Mr.  Lewin  states  these  propositions  as  rules  of  con- 
struction adopted  by  the  courts:  1.  Whenever  a  trust  is  ere* 
ated,  a  legal  estate  sufficient  for  the  execution  of  a  trust  will, 
if  possible,  be  implied;  2.  The  legal  estate  limited  to  the 
trustee  will  not  be  carried  further  than  the  complete  execution 
of  the  trust  requires.  And,  in  exposition  of  the  first  rule,  he 
adds  that  the  court  has,  in  some  instances,  supplied  the  estate 
in  toto;  as  where  a  testator  devised  to  a  feme  covert  the  issues 
and  profit  of  certain  lands  to  be  paid  by  his  executors,  it  was 
held  that  the  land  itself  was  devised  to  the  executors,  in  trust, 
to  receive  the  rents  and  profits  and  apply  them  to  the  use  of 
the  wife:  1  Lewin  on  Trusts,  8th  ed.,  212, 213.  In  further  illus- 
tration of  the  rule,  the  author  says:  *'  Thus  a  trust  to  sell, 
even  on  a  contingency,  conveys  a  fee-simple,  as  indispensable 
to  the  execution  of  the  trust,  and  the  construction  is  the  same 
in  a  sale  implied  as  where  the  devise  is  upon  a  trust  out  of  the 
rents  and  profits  of  an  estate  to  discharge  certain  legacies 
made  payable  at  a  day  inconsistent  with  the  application  of 
the  annual  profits  only":  1  Id.  213.  Another  illustration  is 
given  in  these  words:  *'  If  a  testator  simply  appoints  his  exeo- 
utor  and  trustee,  it  seems  the  latter  word  is  not  so  exclusively 
applied  to  real  estate  as  to  carry  by  implication  a  devise  of  the 
testator's  fireehold;  but  if  the  testator  directs  certain  acts  to  bo 
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done  by  the  tnurtee  or  by  tbe  executor,  wbich  belong  to  the 
owner  of  the  fieehold,  or  wbich  require  that  the  trustee  or 
exeeutor  ehould  have  dominion  over  the  real  estate,  such  a 
devise  wiU  be  impUed'':  1  Id.  214 

A  devise  of  the  rents  and  profits  of  certain  lands  to  J.  S.,  the 
wife  of  J.  S.|  ^to  be  paid  by  my  executors  to  her,"  the  execu- 
tors shall  thereby  ti^e  the  lands  in  trust  to  receive  the  rents, 
issues,  and  profits  to  the  use  of  the  wife:  Bush  v.  AUen^  5  Mod. 
63.  A  gave  an  annuity  to  B  for  her  life,  to  be  paid  out  of  cer- 
tain lands  by  his  executor;  held,  that  the  executor  took  an 
estate  for  the  lifetime  of  the  annuitant:  Jenkins  v.  Jenkins^ 
Willes,  650.  In  that  case  Lord  Chief  Justice  Willes  laid  down 
these  rules:  '^  1.  That  an  heir  at  law  shall  not  be  disinherited 
but  by  express  words,  necessary  implication,  or  manifest  intent; 
2.  That  every  devise  must  be  considered  as  intended  to  be 
beneficial  to  the  devisee;  8.  That  every  devisee  who  is  to  pay 
anything  out  of  an  estate  must  have  such  an  interest  in  it  as 
will  enable  him  to  pay  it,  otherwise  the  intention  of  the  de- 
visor will  be  frustrated."  He  added:  ''As  the  annuity  is  to  be 
paid  by  the  executor,  the  intent  of  the  devisor  cannot  take 
place  unless  the  executor  has  at  least  such  an  estate  in  the 
lands  devised  as  will  last  as  long  as  the  annuity  is  payable." 
In  Doe  V.  WoodJiousSj  4  Term  Rep.  89,  A  devised  his  real  and 
personal  estate  to  his  wife  for  life,  and  directed  part  of  his 
personalty  to  be  sold  after  his  wife's  death.  He  gave  two  an- 
nuities to  A  and  B,  to  be  paid  by  his  executor  out  of  his  whole 
estate,  to  commence  after  his  wife's  death.  He  then  devised 
''  the  remainder  of  the  profits  after  his  wife's  death,  and  after 
the  yearly  payments  to  the  annuitants  out  of  his  whole  estate," 
to  G,  D,  and  E.  It  was  held  that  without  any  express  devise 
to  the  executor  he  took  a  fee.  Lord  Kenyon  said:  "As  these 
annuitants  were  to  take  a  beneficial  interest  out  of  the  real 
estate,  and  the  payments  were  to  be  made  by  the  executor, 
the  latter  must  of  necessity  take  a  fee  in  order  to  an- 
swer the  charges  upon  them It  is  clear  that  in  this 

case  the  whole  estate  vested  in  the  executor  by  the  way  of 
a  use  executed,  because  that  which  he  was  required  to  do 
oould  not  be  answered  by  a  less  quantum  of  estate." 

In  Oates  v.  Cooke^  3  Burr.  1684,  the  testator  gave  several  an- 
nuities, some  for  Ufe,  some  in  fee.  One  of  the  annuities  for 
life  he  directed  to  be  paid  by  his  trustee  or  executor,  and 
added:  ''These  legacies  to  be  faithfully  paid  by  my  trusteOi 
John  Cooke,  every  year  and  yearly,  a  month  after  Martinmas.'* 
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After  BeToral  small  legacies  and  directions,  he  added:  ''And 
I  do  hereby  conBtitate  John  Cooke,  before  mentioned,  sole 
executor  and  trustee  of  this  my  last  will  and  testament,  he 
paying  all  my  just  debts,  legacies,  and  funeral  charges.''  It 
was  held  that  all  the  testator's  freehold  and  copyhold  estate 
passed  to  Cooke  in  fee.  Mr.  Justice  Wilmot  said:  '^Cooke, 
the  trustee,  took  the  legal  estate  by  this  devise.  The  intention 
of  the  testator  is  to  be  collected  from  all  parts  of  the  will  taken 
together;  and  if  it  be  thereupon  necessary  to  imply  it,  it  is  the 
same  thing  as  if  it  was  particularly  expressed.  Now,  here  are 
trusts  to  be  executed  which  the  trustee  could  not  execute 
without  haying  an  estate  in  fee  devised  to  him.  No  particular 
technical  terms  are  requisite;  it  is  sufficient  if  the  implication 
be  strong,  violent,  and  necessary. 

In  Anthony  v.  ReeSj  2  Cromp.  &  J.  75,  the  testator  gave  to 
his  wife  ''the  sum  of  twenty  pounds,  yearly  and  every  year,  to 
to  be  paid  out  of  the  freehold  estates  and  the  lease  of  Penlan 
by  trustees  hereinafter  named."  He  then  appointed  B.  and  G. 
^'as  trustees  to  look  in  that  justice  should  be  duly  admin-* 
istered  between  the  said  parties."  It  was  held  that  the  l^al 
estate  vested  in  the  trustees.  Bailey,  B.,  said:  ^'When  trus- 
tees are  directed  to  do  anything  for  the  performance  of  which 
the  legal  estate  is  requisite,  then  they  are  to  have  the  l^gal  es- 
tate. Now,  here  they  are  to  pay  out  of  the  legal  estate.  How 
can  they  do  so  except  by  taking  the  rents  and  profits,  and  pay- 

ing  the  annuity  out  of  them If  trustees  are  to  pay  out 

of  lands,  there  are  many  cases  which  show  that  they  most 
take  the  legal  estate.  On  the  whole,  I  entertain  no  doubt  that 
the  legal  estate  vested  in  the  trustees,  it  being  necessary  for 
the  performance  of  their  duties."  Doe  v.  Hadewood^  6  Ad.  &  E. 
167;  Doe  v.  PraU,  6  Id.  180;  Doe  v.  OiUard,  5  Bam.  &  Aid. 
785;  Stevenson  v.  Mayor  of  Liverpool^  L.;R.  10  Q.  B.  81;  Sham 
V.  Weighy  2  Strange,  798;  Daviee  to  Jonee^  L.  R.  24  Ch.  Div. 
190;  Oibeon  v.  Lord  MorUfort^  1  Ves.  Sr.  489, — are  precedents  in 
the  same  line  of  decision.    See  also  Hill  on  Trustees,  232. 

A  power  in  the  executor  to  sell  lands  of  the  testator,  where 
a  power  of  sale  is  not  expressly  given,  will  arise  by  implica- 
tion under  similar  circumstances,  the  only  distinction  between 
the  implication  of  an  estate  and  that  of  a  power  being  that 
where  the  purposes  of  a  trust  can  be  fully  accomplished  by  a 
sale  without  an  actual  estate,  the  executor  will  take  a  power 
to  sell,  instead  of  an  estate:  Vanneas  v.  Jaeobw^  17  N.  J.  Eq. 
163;  Dewej^a  Ex^re  v.  RuggleSj  25  Id.  85,  37;  Haggeriy  v.  La/n^ 
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terman,  80  Id.  87;  Bdeker  v.  Bdeher,  38  Id.  126;  Craig  v.  Craigj 
8  Barb.  Ch.  77,  94;  Tucker  v.  Tucker,  6  N.  Y.  408.  Chief  Jus- 
tice Shaw  stated  the  rule  in  these  words:  ^'If  a  testator,  hav- 
ing a  right  to  dispose  of  his  real  estate,  directs  that  should  be 
done  by  his  executor  which  necessarily  implies  that  the  estate 
is  first  to  be  sold,  a  power  is  given  by  this  implication  to  the 
executor  to  make  such  sale  and  execute  the  requisite  deed  of 
conveyance";  Ooing  v.  Emery^  16  Pick.  107, 112;  26  Am.  Dec. 
645. 

The  testator  blended  together  his  real  and  personal  property, 
and  disposed  of  it  as  a  common  fund,  under  the  designation  of 
*'his  estate."  In  the  provision  fcr  his  wife,  he  contemplated 
that  his  estate,  real,  personal,  or  mixed,  might  be  converted 
into  money,  in  the  event  of  the  principal  being  at  any  time 
needed  for  her  maintenance,  and  the  principal  money  so  re- 
quired he  directed  to  be  given  to  her  annually  by  his  execu- 
tor. He  intended,  likewise,  that  his  entire  estate  should  be 
converted  into  money  after  his  wife's  death,  to  purchase  lands 
and  erect  buildings  for  the  charitable  institution.  In  the 
clause  providing  for  the  building,  he  designated  the  fund  to 
be  so  applied  as  ^' money  arising  out  of  my  estate,"  and  di- 
rected that  if  any  surplus  remained,  "the  balance  shall  be 
put  out  at  interest."  In  making  provision,  in  the  event  of  the 
death  of  his  wife  in  his  lifetime,  he  directed  that  all  his  estate, 
of  whatever  nature  it  might  be  at  the  time  of  his  death,  should 
be  appropriated  to  the  purchase  of  the  farm  and  the  erection 
of  suitable  buildings. 

The  objects  the  testator  had  in  view  in  the  testamentary 
disposition  of  his  property  could  not  be  effectuated  unless  his 
estate  were  convertible  into  money.  Nor  could  his  executor 
perform  the  duties  of  his  trust  to  appropriate  the  testator's 
property  to  those  objects  without  an  estate  in  his  lands,  or 
power  to  convert  them  into  money.  Under  the  rule  above 
stated,  the  executor  took  a  fee  by  implication  in  the  testator's 
lands,  or  at  least  a  power  of  sale.  In  either  event,  his  deed 
would  convey  the  legal  title.  If  conveyance  was  prematurely 
made,  or  for  an  inadequate  consideration,  in  breach  of  trust, 
the  titie  would,  nevertheless,  be  good  at  law.  The  relief  would 
be  in  equity,  and  at  the  instance  only  of  the  eeituU  que  trust 
whose  interests  were  prejudiced  thereby:  Hill  on  Trustees, 
278-282,  283;  2  Lewin  on  Trusts,  672.  The  defendant  does 
not  hold  under  the  Felix  title.  He  could  not  defeat  title  under 
the  executor's  deed  upon  the  equitable  rights  of  the  cestuis  qys 
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irusL    He  is  simply  in  poesessiooy  without  any  title  disclosed 
except  mere  possession. 

The  deed  from  Wood  contains  a  recital  of  the  act  of  the 
legislature  of  Pennsylvania  empowering  him  to  make  sale  of 
the  testator's  lands,  and  of  the  circumstances  under  which  the 
deed  to  Felix  was  made,  and  was  executed  hy  the  grantor  as 
executor.  In  a  deed  under  a  power,  the  intention  to  execute 
the  power  must  appear  on  the  face  of  the  deed;  hut  it  is  suf- 
ficient that  it  appears  inferentially:  Mwison  v.  Berdan^  35 
N.  J.  Bq.  376,  378;  WatTier  v.  Connecticut  Mutual  Int.  Co.y  109 
U.  8.  357,  865.  If  there  be  any  informality  in  the  deed  in 
this  respect,  it  was  cured  by  the  validating  act  passed  by  the 
legislature  of  the  state:  Pamph.  Laws  1872,  p.  357.  The 
power  of  the  legislature  to  validate  deeds  imperfect  for  mere 
informalities  is  undoubted. 

To  complete  the  chain  of  title  from  Felix,  it  was  necessary 
for  the  plaintiff  to  show  title  in  Wood,  and  this  could  be  done 
only  by  proof  of  the  Felix  wilL  A  copy  of  this  will,  certified 
by  the  register  of  probate  of  the  county  of  Berks,  authentic 
cated  in  the  manner  prescribed  by  the  act  of  Congress,  was 
filed  and  recorded  in  the  office  of  the  surrogate  of  Atlantio 
County,  April  11, 1882,  and  a  transcript  of  that  record,  certi* 
fied  by  the  surrogate,  was  produced  and  received  m  evidence 
as  proof  of  the  will. 

The  common-law  method  of  proving  a  devise  of  lands  was 
the  production  of  the  original  will  and  proof  of  its  executioa 
by  the  subscribing  witnesses.  At  an  early  day,  provision  was 
made  for  the  admission  of  a  certified  transcript  of  a*  will  rega* 
larly  proved  and  recorded  in  the  prerogative  office,  or  the 
office  of  the  surrogate  of  any  county  in  this  state,  as  prima 
facie  evidence  of  the  title  to  land:  Revision,  756«  sees.  21,  22; 
Allaire  v.  Allaire,  37  N.  J.  L.  312;  39  Id.  113.  The  fourth  sec- 
tion of  the  act  of  March  17, 1713-14,  made  provision  for  the 
admission  in  evidence,  as  proof  of  title  to  lands,  of  a  copy  of 
a  will  made  in  another  colony,  being  duly  proved  according  to 
the  custom  of  such  colony,  and  certified  under  the  great  seal: 
Revision,  1250,  sec.  37.  By  the  act  of  March  28,  1866,  it  was 
provided  that  when  any  will  shall  have  been  admitted  to  pro- 
bate in  any  state  or  territory  of  the  United  States,  and  any 
person  shall  desire  to  have  the  same  recorded  in  this  state  for 
the  purpose  of  making  title  to  lands  in  this  state,  it  should  be 
lawful  for  any  surrogate  of  any  county  in  this  state,  upon  an 
exemplified  copy  of  such  will  being  filed  in  his  office,  exem* 
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plified  and  attested  as  a  true  copy  in  the  manner  required  by 
the  laws  of  the  state  or  territory  in  which  such  will  shall  have 
been  admitted  to  probate,  to  make  it  legal  evidence  in  such 
state,  to  record  such  will,  and  file  the  said  copy  in  his  o£Sce; 
and  any  such  will,  upon  being  so  recorded,  should  have  the 
same  force  and  eflTect,  with  respect  to  all  lands  and  real  estate 
therein  devised,  as  if  the  same  had  been  admitted  to  probate 
in  this  state;  and  such  record,  or  certified  copies  thereof, 
should  be  received  in  evidence  in  all  courts  of  this  state:  Re- 
vision, 757,  sec.  26.  This  act  was  repealed  in  1872  (Pamph. 
Laws,  58),  and  restored  in  1873  (Id.  168),  and  re-enacted 
March  17,  1882,  with  the  addition  that  all  conveyances  of 
such  real  estate  theretofore  or  thereafter  made  by  any  execu- 
tor, or  by  any  devisee,  should  be  as  valid  as  if  the  said  will 
had  been  admitted  to  probate  in  this  state:  Pamph.  Laws 
1882, 112.  The  legislation  on  this  subject  is  stated,  and  the 
force  and  effect  of  transcripts  of  the  records  of  wills,  when  in 
evidence  as  proof  of  title  to  lands,  are  considered  in  AUaire  v. 
Allaire^  87  N.  J.  L.  812,  and  Nehon  v.  PotUrj  60  Id.  324. 

The  statutes  which  substitute  transcripts  in  place  of  the 
production  of  the  will  and  proof  by  subscribing  witnesses  as 
evidence  of  title  to  lands  apply  only  to  wills  that  have  been 
admitted  to  pitobate.  The  surrogate  is  not  authorized  to 
record  any  foreign  will  that  may  be  exemplified  and  attested 
in  the  manner  designated  in  the  statute.  He  has  no  jurisdic- 
tion to  make  such  a  record,  unless  it  be  of  a  will  that  has  been 
admitted  to  probate  in  the  state  firom  which  the  copy  has  been 
exemplified.  His  official  act  in  recording  and  filing  the  copy 
of  the  will  is  like  the  official  act  of  the  county  clerk  in  record- 
ing deeds.  The  clerk  is  authorized  to  make  a  record  of  deeds 
which  have  been  acknowledged  and  certified  according  to  law; 
and  his  entry  on  the  record  of  a  deed  not  so  acknowledged 
does  not  make  his  record,  or  a  certified  copy  thereof,  compe- 
tent evidence:  Fox  v.  Lambaon^  8  N.  J.  L.  275,  280;  Harker 
V.  Oustifij  12  Id.  42,  43.  The  legislature  did  not  intend  to 
make  a  foreign  will  evidence  without  any  proof,  except  that 
the  paper  purported  to  be  a  wilL  Probate  in  the  foreign 
jurisdiction,  as  evidence  of  the  factum  of  the  will,  is  a  con- 
dition precedent  to  making  a  record  in  this  state.  The  surro- 
gate's jurisdiction  to  make  the  record  being  dependent  upon 
the  £Etct  that  the  will  had  been  admitted  to  probate  in  the 
state  from  which  the  copy  was  exemplified,  that  jurisdictional 
Uct  must  appear  by  the  certificate  transmitted  with  the  copy 
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of  the  will.  If  the  Borrogate  record  a  will  without  such  cer- 
tificate, his  record  is  a  nullity,  and  he  can  make  no  transcript 
of  Buch  a  record  which  will  be  competent  evidence. 

In  the  certificate  attached  to  the  copy  of  this  will,  the  regis- 
ter of  probate  certified  ''  the  foregoing  to  be  a  true  and  correct 
copy  of  the  original  last  will  and  testament  of  Henry  Francis 
Felix,  deceased,  as  filed  in  the  register's  office  in  and  for  the 
county  of  Berks."  It  did  not  in  any  way  appear  before  the 
surrogate  that  the  will  had  been  admitted  to  probate  in  Penn- 
sylvania,  except  by  the  affidavit  of  an  attorney  at  law  prac- 
ticing in  that  state,  that  the  said  will  had  been  duly  proved 
and  admitted  to  probate,  as  well  as  recorded  in  the  office  of 
the  register  of  wills  of  Berks  CSounly.  This  affidavit  was  not 
competent  to  establish  that  fact. 

The  probate  of  a  will  is  a  judicial  act,  to  be  proven  by  a 
sworn  or  duly  certified  copy  of  the  record,  or  at  least  by  the 
certificate  of  the  officer  before  whom  the  probate  is  made. 
And  where  the  object  of  making  such  a  will  a  record  in  this 
state  is  for  the  purpose  of  making  title  to  lands,  the  record 
exemplified  from  another  state  must  contain  the  proofe  taken 
upon  the  probate,  that  it  may  appear  by  such  proofs  that  the 
will  was  made  and  executed  in  the  mannbr  and  with  the 
formalities  prescribed  by  the  statute  of  this  state  for  devises 
of  lands.  Without  such  proofs,  the  record,  however  authenti- 
cated, is  not  even  prima  facie  evidence  of  title  to  lands:  AUain 
V.  Allaire,  87  N.  J.  L.  812;  89  Id.  113;  Nelson  v.  Potter,  60  Id. 
324. 

The  court  erred  in  admitting  the  transcript  of  the  will  in 
evidence,  and  in  directing  a  verdict  for  the  plaintifil 

For  these  reasons,  the  judgment  should  be  reversed. 

Oral  IByjdwuce,  wtaax  ADinasniLB  to  Bxpladt  WBxnBr  IrniBuimrESi 
McFarkmd  ▼.  Sibu,  64  Ooon.  260;  1  Am.  St.  Rep.  111»  and  note  114;  or  to 
establish  a  fact  ooUateral  to  written  instraments:  Id.  In  case  of  eqnivooal 
written  instraments,  the  oiraamstanoee  nnder  which  they  were  made,  or  facta 
collateral  thereto^  may  be  admitted  to  show  the  intention  of  the  parties: 
French  v,  WUSamM^  82  Va.  402.  Oral  testimony  may,  in  some  states,  be  ad* 
mitted  to  show  warranty,  or  other  agreement  relating  to  land,  oatside  of  th» 
written  statements  in  the  deed:  Chttemr,  Bataonp  71  Wis.  64;  6  Am.  St.  Rep. 
194,  and  note  197;  and  in  case  the  writing  shows  an  admission,  either  di> 
rectly  or  by  fair  inference^  the  jniy  should  be  instmoted  to  find,  in  referenoe 
to  the  matter  omitted,  what  the  parties  intended  to  have  inserted  thersint 
Lwnte^  ▼.  Sankht,  16  Or.  617. 

No  Statb  oah  bt  its  Laws,  anb  No  Ooubt  gah  bt  lis  Juoaonm 
OB  Dnmsn^  directly  bind  or  aflfoct  property  beyond  the  limits  cl  thai  states 
Wkmar  ▼.  IFtmer,  82  Va.  880;  8  Am.  St.  Rep.  126^  and  m>*  n«»^  IS!8.    Id^  as 
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to  equitable  Jurisdiction  to  deal  with  land  beyond  the  state.  The  eonrts  of 
ime  state  have  no  Jurisdiction  of  an  action  for  trespass  npon  lands  situated 
in  another  state:  Dodge  r.  CoSfff,  108  N.  T.  446. 

Power  or  Salb  Convbrbxd  bt  Ihplioation  upoir  Exbodtobs.  —  Power 
to  sell  is  incident  to  the  office  of  executor,  without  direotions  to  that  effect 
in  the  will:  Bond  ▼.  Zeigler,  I  Ga.  324;  44  Am.  Deo.  656.  An  executor  takes 
a  power  of  sale  by  implication,  where  a  testator  devises  an  estate  with  direo- 
-tions  to  be  sold,  bat  does  not  say  by  whom  to  be  sold,  provided  the  probeeds 
are  distributable  by  the  executor:  RoMh  v.  RanMn,  86  HL  293;  87  Am.  Dec 
1205;  DavU  v.  Hoover,  112  Ind.  423.  For  power  of  sale  by  impUoation  to 
executors,  see  note  to  BanBn  ▼.  Rankin,  87  Am.  Dec.  200-214.  But  where 
mo  express  power  is  given  to  exeentors  to  sell  realty,  a  power  will  not  be 
implied  from  the  mere  charge  of  debts  upon  the  lands:  WUl  qfFox,  62  N.  T. 
«30;  11  Am.  Rep.  761. 

FoRBioir  Wills  may  be  recorded  in  the  oboidt  court  of  Kentucky  with* 
«ut  farther  probate  there,  when  the  foreign  probate  is  properly  anthentioated, 
and  when  so  recorded,  are  of  the  same  effect  as  if  originally  probated  in  Ken- 
tucky in  the  proper  countyt  Stueed  ▼.  JBwing,  6  J.  J.  l£arsh.  460;  22  Am.  Dec. 
4L  But  in  Rhode  Island  a  will  made  in  another  state  1^  one  domiciled 
there  must  be  properly  probated  in  Rhode  Island  before  it  can  operate  on 
land  in  that  state:  Ofme^  v.  Am^  6  R.  L  108;  73  Am.  Dea  63.  For  con* 
flici  of  laws  on  the  probate  of  wills,  see  note  to  (Mmt^M  Mtum  v.  JTorrk,  65 
Am.  Deo.  647;  and  as  to  statutes  in  regard  to  probate  of  wills  in  oftsrslrteiW 
MS  Mte  to  Bowm  v.  Jokmm,  7S  Am.  Deo.  66-42. 
JUL  as.  Bar..  Yob  YIL— II 
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Stbbling  v.  Syan. 
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HovAinm.  •»  Whore  oontnefcara^  with  the  cooMnt  ef  all  the  porfeie^ 

out  of  the  wagos  of  laboren  employed  hj  them  an  amoont  ef  menej  dae 
from  the  I&boren  to  boofding-hoiifle  keepen^  to  be  paid  by  the  eootne* 
toia  to  the  boarding-houae  ke^en»  the  bborera  diMshavging  their  daima 
fM  labor,  and  the  boofding-hoiue  keepers  diiwhargmg  the  laboraE%  tiiis 
ja  A  oaae  of  novatioiiy  and  the  boofding*hoiue  keepers  may  raoof^ar  tern 
the  oontraetora  in  an  action  of  OMniiqiatf  foi  money  had  and  leceivad  te 
and  for  their  nae. 

Appeal.    The  opinion  states  the  case. 

Wtnans  and  Hyter^  for  the  appellants. 

BiiU  and  QraveSj  and  Ogden  H.  FetherSj  for  the  respondent. 

Obton,  J.  The  facts  of  this  case  appear  to  be  eobstantially 
as  follows:  D.  G.  Shepard  &  Co.  of  6t  Paul,  Minnesota,  were  the 
original  contractors  to  build  sections  136  to  140,  and  sectiona 
146  to  148,  of  the  railroad  of  the  Chicago,  Burlington,  and 
Northern  Railway  Company, near  the  village  of  Victory,  Vernon 
County,  in  this  state,  and  in  September,  1885,  subcontracted 
said  sections  to  the  defendants;  and  said  defendants  subcon- 
tracted said  sections  146  to  148  to  one  John  A.  Peterson  in 
October,  1885,  but  he  commenced  upon  his  work  in  Septem- 
ber. The  contracts  were  all  substantially  alike,  except  in  the 
price  to  be  paid,  and  each  one  contained  such  a  provision  thai 
the  railway  company,  D.  C.  Shepard  &  Ca,  and  the  defend- 
ants reserved  the  right  to  pay  the  laborers  on  said  works,  in 
order  to  prevent  any  liens  therefor  being  placed  upon  the  road* 
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The  work  upon  the  last-named  sectionfi  oontinned  firom  the 
l8t  of  September,  1885,  to  the  let  of  January,  1886.  The 
laborers  were  chiefly  transient  people,  and  many  of  them  for- 
eigners, who  followed  railroad  grading  as  a  business,  and  a 
large  force  of  them  and  many  teams  were  employed  in  and 
about  the  grading  and  construction  of  the  road-bed  on  said 
sections;  and  these  laborers  were  boarded  by  different  persons, 
residents  of  said  village  of  Victory,  and  among  whom  was  the 
plaintiff,  by  contract  with  the  laborers  themselves  who  were 
directly  liable  to  pay  therefor.  It  was  the  customary  manner 
of  doing  business  on  these  sections  between  the  defendants 
Peterson,  the  laborers,  and  the  boarding-house  keepers,  that 
the  pay-rolls  were  made  out,  under  the  direction  of  Peterson, 
for  the  work,  board,  and  supplies  of  the  previous  month;  and 
they  contained  the  names  of  the  laborers,  the  number  of  days 
they  had  worked,  the  rate  per  day,  the  total  amount  earned, 
deductions  for  board  furnished,  and  the  balance  due  them. 
The  defendants  then  paid  the  laborers,  or  caused  them  to  be 
paid,  deducting  their  board  bills  so  furnished,  and  they  were 
paid  to  the  boarding-house  keepers.  For  the  months  of  No- 
vember and  December,  1885,  the  laborers  were  paid  in  this 
way,  and  their  board  bills  deducted,  and  the  amount  thereof 
was  retained  by  the  defendants  to  be  paid  directly  to  the 
several  boarding-house  keepers,  at  the  instance  of  and  by  an 
arrangement  with  such  laborers,  in  accordance  with  the  usage 
and  custom  of  the  previous  months.  These  are  the  bills  of 
the  said  several  boarding-house  keepers  which  the  plaintiff 
holds  by  assignment,  together  with  his  own,  which  constitute 
his  cause  of  action  in  this  case. 

It  is  claimed  on  behalf  of  the  plaintiff:  1.  That  by  virtue 
of  such  usage  and  custom  the  defendants  impliedly  promised 
and  agreed  to  pay  said  bills,  and  thereby  induced  said  board- 
ing-house  keepers  to  board  said  laborers,  and  became  liable  to 
pay  the  same;  and  2.  That  said  laborers  paid  to  said  defend- 
ants, or  left  in  their  hands,  the  amount  of  said  board  bills,  to 
and  for  the  use  of  the  said  boarding-house  keepers.  The  jury 
found  "that  there  was  no  express  agreement  or  promise  made 
by  the  defendants  to  the  boarding-house  keepers  to  pay  them 
for  the  board  of  the  men  for  whose  board  this  action  was 
brought  But  they  also  found  that  the  defendants  promised 
to  pay  the  board  bills  of  some  of  the  men  ''when  they  made 
payments  according  to  the  pay-rolls."  This  probably  means 
that  there  was  an  implied  promise  on  the  part  of  the  defend- 
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ants  to  pay  to  the  boarding-boase  keepers  their  board  bills 
against  the  laborers,  which  they  had  deducted  and  retained 
from  what  was  due  the  laborers  for  that  purpose.  The  jury 
found,  also,  that  when  portions  of  the  laborers'  bills  for  the 
months  of  November  and  December  were  paid  by  the  defend- 
ants, the  balance  unpaid  was  to  be  paid  to  the  respective  per- 
sons with  whom  they  had  boarded,  in  satisfaction  of  their 
board;  and  that  such  was  the  understanding  between  the 
defendants  and  said  laborers,  and  this  was  done  with  the  ap- 
proval of  the  several  persons  with  whom  they  had  boarded, 
and  with  their  understanding  that  they  should  receive  the 
same  from  the  defendants.  To  support  these  findings  the 
time-checks  made  out  of  the  laborers'  work,  with  board  billfl 
deducted,  and  the  balance  receipted  by  the  laborers,  were  in 
evidence,  and  in  all  cases  the  board  bills  were  deducted  to  be 
paid  directly  to  the  boarding-house  keepers.  It  appears,  also, 
that  this  manner  of  doing  business  was  assented  to  by  Peter- 
son and  by  the  defendants,  as  well  as  the  laborers  and  board- 
ing-house keepers. 

This  appears  to  us  to  be  a  very  plain  case.  The  defendants 
undertook  to  pay  the  laborers,  as  they  had  a  right  to  do  under 
their  contract  with  Peterson,  to  prevent  liens  on  the  road. 
They  did  pay  the  laborers  in  full,  but  only  by  paying  them 
the  balance  after  deducting  their  board  bUIs,  and  by  agreeing 
to  pay  their  board  bills  to  the  several  boarding-house  keepers 
who  had  boarded  them.  They  have  paid  the  laborers  in  full, 
or  they  have  not  If  they  have  not,  then  they  ought  to  pay 
them  as  they  have  undertaken  to  do.  They  hold  reoeipta 
from  the  laborers  which  answer  for  full  payment.  But  they 
have  not  retained  them  in  full.  They  retained  what  the  labor- 
ers owed  to  the  boarding-house  keepers,  and  agreed  with  the 
laborers  to  pay  that  part  of  their  wages  directly  to  the  board- 
ing-house keepers,  and  with  their  assent  also.  Do  they  not 
withhold  moneys  that  justly  belong  to  the  boarding-house 
keepers?  They  certainly  withhold  money  that  was  virtually 
paid  to  them  by  the  laborers  to  and  for  the  use  of  the  board- 
ing-house keepers.  We  see  no  reason  why  such  money  cannot 
be  recovered  in  asBumprit^  which  is  an  equitable  action  in  its 
nature,  as  for  money  had  and  received,  or  for  money  paid  to 
the  use  of  the  plaintiff.  The  jury  found  that  there  was  aa 
implied  promise  on  the  part  of  the  defendants  to  pay  these 
boarding-house  bills  when  they  made  payments  according  to 
the  pay-rolls.    There  was  really  no  finding  that  any  promise 
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was  implied  by  the  manner  of  making  snch  payments  for  the 
montha  of  September  and  October,  for  their  making  payments 
according  to  the  pay-rolls  may  as  well  mean  the  payments  to 
the  laborers  for  the  months  of  November  and  December,  de- 
dacting  the  board  bills. 

This  is  oar  understanding  of  the  hciB  of  this  case.  It  is 
quite  different  from  the  understanding  of  the  facts  by  the 
learned  counsel  of  the  appellants,  as  appears  by  their  briefr, 
but  we  are  compelled  to  differ  with  the  learned  counsel  both 
as  to  the  fitcts  and  the  law.  The  charge  of  the  court  to  the 
jury  in  respect  to  any  contract,  express,  or  implied  by  the 
manner  in  which  the  defendants  had  before  paid  the  board 
bills,  and  excepted  to  by  the  appellants'  counsel,  was  certainly 
sufficiently  guarded  by  making  such  liability  depend  upon  the 
fact  that  the  boarding-house  keepers  refused  to  board  the  la- 
borers without  such  undertaking  on  the  part  of  the  defendants, 
and  assented  to  do  so  only  upon  such  an  understanding.  The 
gravamen  of  the  instructions  relates  to  the  implied  promise  of 
the  defendants  to  pay  the  boarding-house  keepers  by  deduct- 
ing the  money  due  them  from  the  bills  of  the  laborers  and  re- 
taining the  same.  To  dispose  of  all  possible  exceptions  to  the 
charge  of  the  court,  we  may  say  that  if  the  court  had  in- 
structed the  jury  that  the  plaintiff,  if  the  owner  of  the  cause 
of  action  as  stated  in  the  complaint,  was  entitled  to  recover 
on  proof  of  the  above  facts,  it  would  have  been  a  correct  state- 
ment of  the  law  of  the  case.  As  we  have  stated  it,  and  it  is 
believed  correctly,  it  is  a  clear  case  of  novation.  The  defend- 
ants owed  the  laborers  more  than  they  had  paid  them.  The 
laborers  owed  their  boarding-house  keepers  just  that  amount. 
The  defendants,  by  the  assent  of  all  parties  concerned,  re- 
tained said  amount  to  be  paid  to  the  boarding-house  keepers, 
and  the  laborers  virtually  discharged  their  claims  for  labor, 
and  receipted  them  to  the  defendants,  and  the  boarding- 
house  keepers  discharged  the  laborers  on  such  understanding. 
This  is  a  valid  arrangement.  The  defendants  withhold  moneys 
that  by  this  arrangement  belong  to  the  boarding-house  keepers, 
or  to  this  plaintiff  as  their  assignee.  This  is  a  very  common 
business  transaction. 

In  8harple88  v.  Wehh^  4  Dall.  279,  A  placed  in  the  hands  of 
B  a  bill  of  exchange,  and  ordered  6  to  negotiate  it,  and  pay 
the  proceeds  to  certain  creditors  of  A;  and  B  promised  to  do 
BO,  and  notified  the  creditors  of  the  order.  This  was  held  to 
be  a  valid  novation.    Similar  transactions  were  held  valid 
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and  binding  npon  all  the  parties  in  Palmer  ▼.  MoBOthj  42  Mich* 
146,  and  StaU  Bank  y.  ChapeUe,  40  Id.  447;  and  in  Little  Wolf 
R.  Imp.  Co.  y.  Jackeofiy  66  Wis.  42;  Drake  v.  Harrieortj  69  Id. 
99;  Murphy  ▼.  Hanrahan,  50  Id.  485;  York  ▼.  Orton^  65  Id. 
6.  The  case  of  BtM  y.  Broekway^  48  Mich.  523,  is  almost  ex- 
actly in  point,  and  the  recoyerj  was  in  oMumpeit.  The  case 
of  Schuster  y.  Kansas  City  etc.  R.  R.  Co.^  60  Mo.  290,  is  nearly 
a  parallel  case  to  this.  The  only  difference  is,  that  the  bills 
deducted  from  the  laborers'  pay-rolls  were  merchant  bills. 
''An  agent  to  collect  a  debt,  who,  with  the  consent  of  the 
debtor,  credits  it  to  his  principal,  and  charges  himself  with  it, 
may  collect  the  same  from  such  debtor":  Emerson  y.  BayUes^ 
19  Pick.  66.  "  One  in  whose  hands  money  is  placed  by  a 
debtor  for  the  payment  of  a  debt  is  liable  in  an  action  for 
money  had  and  receiyed  at  the  salt  of  the  creditor  to  whom 
the  money  was  to  haye  been  paid,  and  there  need  not  be  any 
priyity  between  the  parties,  or  any  promise  to  pay  other  than 
that  which  is  implied  or  results  from  one  man's  haying  an- 
other's money  which  he  has  no  right  to  retain":  Stoudt  y. 
Hine,  45  Pa.  St.  80;  Brand  y.  WUliamSy  29  Minn.  238;  Caiais 
y.  Whidden,  64  Me.  249;  Levris  y.  Sawyer,  44  Id.  832. 

But  this  is  yery  familiar  doctrine,  and  authorities  need  not 
be  further  cited.  On  the  merits  of  the  case,  the  yerdict  seems 
to  be  warranted,  and  there  are  no  errors  in  the  record  which 
affect  the  substantial  justice  of  the  judgment.  On  the  facta 
as  we  understand  them,  there  could  be  no  other  and  just 
result. 

By  the  Coxtbt.  The  judgment  of  the  drouit  court  is 
affirmed* 


KoyAiiov.  ddlnitloa  ofi  Koto  to  Av&mii  y.  i^spidfoii't  4^mB^  18  Aak  I>Mb 
B6|  MoalM  Aatoay.  Angier.lV.  H.  907;  S8  Am.  Doo.  161. 
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Hekmingway  V.  CmoAGo,  Milwaukee,  and   St. 

Paul  Eailwat  Company- 

[72  Wuooiinir,  H,] 

Dorr  or  Railwat  Ooanworoa  to  IztTAiiT  PAaanroxR.  ~  Where  an  ordi* 
Buy  oomntty  boy,  aboat  eleren  years  old,  is  sent  on  a  freight  train  to  a 
city  seven  miles  from  home  by  his  mother,  who  previously  warns  him 
Dot  to  attempt  to  get  off  the  train  while  it  is  moving,  and  on  his  arrival 
at  the  station,  fearing  that  the  train  will  oarry  him  off,  and  that  he 
win  not  be  aUe  to  get  back,  and  seeing  an  adult  feUow-passeoger, 
who  tells  him  that  he  guesses  the  train  will  not  stop  at  the  station,  get 
off  while  the  train  is  slowly  moving  past  the  station,  attempts  to  get  off 
while  the  train  is  thus  moving,  and  hXia  and  is  injured,  the  jnry  are 
Jutified  in  finding  that  the  condnotor  was  n^ligent  in  not  telling  him 
fHisn  he  odieoted  his  faro  and  asked  his  name  and  destination  that  the 
train. wonld  first  mn  by  the  station,  and  afterwards  back  down  to  the 
platform  to  allow  the  passengers  to  alight,  or  in  not  being  himself  pres- 
ent, or  having  some  one  else  present,  to  prevent  the  boy  from  leaving 
the  train  at  the  station. 

IviAirr  ov  Tbndxb  Aoi;  waa  xor  Qunjnr  ov  Oohtbibeutort  Kigu* 
GKNOB.  — Where  an  infant  of  tender  age,  nnder  great  fear  and  ezdte* 
ment,  and  apprehensive  of  being  carried  away  and  beyond  his  destina- 
tion, attempts  to  get  off  at  a  railway  stetion  while  the  train  is  slowly 
moving  past  it^  and  in  doing  so  faUs  nnder  the  train  and  is  injured,  Im 
is  not  gnilty  of  contribatory  n^Ugenoe. 

fABBMT  VOT  Otjiutt  ov  Coi>tbibdtobt  NiaUGiHOB,  WH3EN.  — Where  dan- 
ger to  an  infant  railway  passenger,  arises  from  an  nnaocnstomed  irregu- 
larity in  the  movement  of  the  train,  his  parents  are  not  gnilty  of 
negligence  in  not  warning  him  as  to  such  danger,  the  irregularity  being 
unknown  to  them  when  they  send  him  on  the  journey,  especially  where 
they  do  warn  him  against  ordinaiy  dsngers,  to  the  extent  of  their  knowl- 
edge of  them. 

Bn  GiSTJL  —  Evidence  of  what  a  fellow-passenger  said  to  the  plaintiff  as 
to  whether  or  not  a  railway  train  upon  which  they  were  riding  was 
going  to  stop  at  a  station,  in  immediate  oonneotion  with  the  plaintiff's 
act  in  attempting  to  get  off  the  train,  is  admissible  as  part  of  the  re» 
gatOf  not  to  diaige  the  defendant  with  liability,  but  as  ezplaoatory  of 
the  plaintiff's  motives  and  mental  condition  at  the  time. 

Vaot  that  Train  did  sot  Stop  at  Station  may  be  alluded  to  in  charging 
the  jury,  for  the  purpose  of  showing  that  in  view  of  it  it  might  be  the 
dn^  of  the  company  to  instruct  the  plaintiff  that  the  train  wonld  «not 
stop  at  the  stetion  in  the  first  instance,  but  would  return  to  it,  so  as  to 
put  him  on  his  guard  against  an  attempt  to  leave  the  train  while  in 
motion,  although  the  company  was  not  bound  to  stop  the  train  at  the 
station. 

IkODOH  Ghabiqb  Abstraotlt  Considbbxd  bb  not  Stbiotlt  Ck>BB»R; 
yet  iSf  taken  in  connection  with  the  circumstances  of  the  case  end  othsf 
instructions  given,  it  cannot  have  done  any  injury  to  the  party»  or  mis* 
led  the  jury,  it  wUl  not  be  ground  for  rererssL 

AcnoN  for  personal  injuries.    The  opinion  states  the  ease. 
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John  W.  Gary,  H.  H.  FiM^  and  John  T.  FUh^  for  the  appel* 

John  Winan$  and  Ogden  H.  PetkBrSf  for  the  respondent. 

ObtoNi  J.  This  action  is  to  recover  damages  for  persooat 
injories  to  the  plaintiff,  cansed  by  the  alleged  negligence  of 
the  defendant  It  has  been  twice  tried,  and  in  both  instances' 
the  plaintiff  recovered,  and  this  is  its  second  appearance  in 
this  court  The  evidence  was  substantially  the  same  on  both, 
trials,  and  the  facts  are  very  fully  stated  in  the  report  of  th» 
case  on  the  former  appeal  (67  Wis.  668),  and  therefore  need 
not  be  repeated.  The  negligence  charged  upon  the  defendant 
in  the  oomplaint  is:  1.  The  failure  of  its  servants  in  chai^ 
of  the  freight  train  on  v^ich  the  plaintiff  was  a  passenger  to- 
stop  the  train  at  the  depot  or  depot  platform  when  it  first  ar- 
rived there;  and  2.  Their  failure  to  explain  to  the  plaintiff 
why  said  train  passed  said  station  without  stopping,  or  to  pve 
him  any  information  or  notice  of  such  fact,  or  in  relatioa 
thereto.  On  the  first  trial,  the  court  substantially  instructed 
the  jury  that  the  defendant  owed  the  plaintiff  the  first  of  said 
duties,  but  not  the  second.  On  the  first  appeal,  this  court 
held  that  the  company  did  not  owe  the  plaintiff  the  duty  to 
stop  the  freight  train  at  the  platform.  As  to  the  second  of 
said  duties,  and  now  the  only  one  to  be  considered,  Mr. 
Justice  Lyon  said,  in  the  opinion:  '' Whether  the  court  ruled 
eonectly  or  otherwise  in  holding  that  the  defendant  was  un- 
der  no  obligation  to  anticipate  that  the  plaintiff  would  at* 
tempt  to  leave  the  train  when  he  did,  which  we  have  seea 
was  equivalent  to  ruling  that  it  was  not  bound  to  notify  the- 
plaintiff  that  the  train  would  pass  the  depot  without  stopping^ 
is  a  question  not  properly  before  us  on  this  appeal.  Henca 
we  do  not  determine  if  On  the  last  trial,  therefore,  the 
neglect  to  so  inform  the  plaintiff  was  the  sole  ground  of  ro» 
covery.  The  negligence  of  the  defendant  in  this  one  respect 
was  submitted  to  the  jury  as  a  question  of  fact,  with  the  in- 
struction that  the  defendant's  servants  ^'were  required  to  give 
the  plaintiff  such  care  and  attention  as  his  safety  reasonably 
required  or  demanded,  in  view  of  his  tender  years  and  pre-^ 
sumable  lack  of  experience,''  and  much  greater  care  than  t^ 
an  adult  passenger.  All  the  general  instructions  excepted  U> 
relate  to  this  duty  of  the  defendant  to  the  plaintiff  only  indi- 
rectiy,  as  a  statement  of  the  general  principles  of  law  applioar 
ble  to  the  age  and  condition  of  the  plaintiff,  and  the  relation* 
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of  the  defendant  towards  bim  as  a  passenger,  to  aid  the  jury 
in  determining  the  question  whether  the  defendant  was  negli- 
gent in  the  respect  above  stated.  Conceding  that  these  in- 
structions were  correct,  the  contention  of  the  learned  counsel 
of  the  appellant  is  that  the  verdict  is  unsupported  by  the  evi- 
dence. 

On  the  first  trial,  the  jury  were  instructed,  as  a  matter  of 
law,  that  the  defendant  was  not  guilty  of  negligence  in  not 
causing  the  plaintiff  to  be  informed  that  the  train  would  not 
stop  at  the  platform  in  the  first  instance,  or  to  be  warned 
not  to  attempt  getting  off  at  the  platform  while  the  train  was 
moving,  or  to  be  instructed  as  to  the  movements  of  the  train 
on  its  arrival  at  Janesville;  for  all  this  was  implied  in  the  in- 
Btructioa  that  the  employees  of  the  company  were  not  bound 
to  anticipate  that  the  plaintiff  would  or  might  attempt  to  get 
off  at  the  platform  while  the  train  was  moving.  On  the  last 
trial,  the  court  did  not  instruct  the  jury,  as  matter  of  law, 
that  the  defendant  was  negligent  in  this  respect,  but  left  that 
question  to  the  jury  as  a  question  of  fact.  The  facts  being 
given  or  stated,  negligence  may  be  a  question  of  law;  but  in 
this  case,  we  choose  to  treat  the  question  as  the  court  below 
treated  it,  as  one  of  fact  for  the  jury;  and  if,  in  our  view,  the 
evidence  warranted  the  verdict  based  upon  the  finding  of  such 
negligence,  it  ought  not  to  be  disturbed. 

1.  We  ihink  that  the  facts  justified  such  a  finding  and 
verdict.  The  plaintiff  was  a  boy  ten  years  and  ten  months 
old, — an  ordinary  country  boy.  He  resided  at  Hanover, 
about  seven  miles  west  from  Janesville.  He  was  sent  to 
Janesville  by  his  mother  on  some  errand,  with  the  cautioa 
that  he  must  not  attempt  to  get  off  the  train  while  in  motion. 
He  went  to  the  caboose,  and  got  on  without  paying  his  fare  or 
obtaining  a  ticket.  There  were  two  other  passengers,  a  gentle- 
man and  lady.  Soon  after  the  train  had  started,  the  conductor 
came  into  the  caboose,  and  found  the  boy  sitting  in  a  seat, 
and  asked  him  his  name  and  where  he  was  going.  The  boy 
told  him,  and  gave  him  ten  cents  as  his  fare.  The  conductor 
remained  in  one  apartment  of  the  caboose,  without  saying 
anything  more  to  the  boy,  until  the  train  came  near  the 
round-bouse,  about  a  mile  west  of  the  station.  He  then  left 
the  caboose  and  passed  over  the  train  to  the  engine;  aud  when 
the  engine  came  opposite  the  depot,  he  stepped  off  and  went 
into  the  o£Qce  to  register  his  train.  When  the  caboose  came 
to  the  platform,  the  gentleman  who  was  in  the  caboose  mib 
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the  boy  went  out  of  the  car  and  stood  on  the  lower  step  a 
moment,  and  then  stepped  off  the  car  to  the  platform.  The 
plaintiff  also  left  his  seat  and  went  out  of  the  caboose  and 
stood  on  the  upper  step;  and  as  the  train  was  about  to  pass 
the  platform  he  jumped  off,  or  attempted  to  do  so,  but  struck 
against  the  gentleman  who  got  off  before  him,  and  fell  under 
the  wheels  and  was  injured.  It  was  customary  for  this  freight 
train  to  so  pass  the  platform  without  stopping,  and  to  go  on  a 
distance  beyond  a  switch,  to  allow  the  passenger  train  there 
waiting  to  pass  on  westwardly  on  the  main  track.  Then  the 
freight  train  is  backed  up  to  the  platform  to^  allow  passengers 
to  get  off.  There  is  no  evidence  that  either  the  plaintiff  or 
his  parents  knew  of  this  customary  movement  of  the  freight 
train.  The  plaintiff  testified  that  the  gentleman  with  him 
said  that  he  guessed  the  train  would  not  stop;  but  that  he 
should  have  attempted  to  get  off  there  any  way,  as  he  was 
frightened  and  excited,  and  thought  that  the  train  would  carry 
him  off,  and  he  would  not  be  able  to  get  back.  None  of  the 
employees  of  the  defendant  paid  any  attention  to  the  plaintiff 
after  he  had  told  his  name  and  destination  and  paid  his  fare 
in  the  caboose.  The  plaintiff  evidently  supposed  that  the 
train  would  stop  at  the  platform  in  the  first  place,  so  that  he 
might  get  off.  When  it  did  not  stop,  he  did  not  know  when 
or  where  it  might  stop,  and  he  feared  that  he  would  be  carried 
away  he  knew  not  where;  and  he  evidently  supposed  that  it 
was  necessary  for  him  to  jump  off  as  he  did,  as  his  last  chance 
of  stopping  at  Janesville.  All  this  seems  perfectly  natural 
and  consistent  with  the  age  and  experience  of  the  infant  plain- 
tiff. He  had  been  to  Janesville  three  times  before,  but  twice 
with  others;  and  once,  when  alone«  the  caboose  stopped  at  the 
platform  and  he  got  off  there.  To  this  boy  plaintiff,  it  was 
unaccountable  that  the  train  did  not  stop  at  the  platform.  He 
knew  no  reason  why  it  should  not,  and  he  knew  of  no  other 
chance  of  getting  off  the  train.  It  was  running  slowly  at  the 
time;  and  if  he  had  time  to  think,  he  evidently  thought  that 
be  could  get  off  safely. 

Wherein  did  the  conductor  £eu1  in  his  duty  to  the  plaintiff 
under  these  peculiar  circumstances?  is  the  question  tiiat  was 
left  to  the  jury;  and  the  question  on  this  appeal  is.  Wherein 
were  the  jury  warranted  in  finding  that  he  failed  in  his  duty? 
It  seems  to  us  that  he  so  failed  at  the  time  he  asked  the  plain- 
tiff his  name  and  where  he  was  going,  and  received  his  fieure. 
He  had  no  reason  to  suppose  that  the  boy  had  ever  been  to 
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Janesyille  before  on  this  freight  train,  or  that  he  knew  )f  this 
unusual  movement  of  the  train  past  the  depot,  and  he  might 
Tvell  have  supposed  that  the  boy  would  be  frightened  when 
they  passed  the  depot  without  stopping,  and  fear  that  he  was 
being  carried  past  his  destination,  and  he  might  also  have 
supposed  and  anticipated  that  he  would  attempt  the  danger- 
ous expedient  of  trying  to  jump  off  at  the  depot  from  the 
moving  train.  It  would  seem  that  if  the  conductor  had  ordi- 
nary judgment  and  discretion,  or  had  been  ordinarily  thought- 
ful and  prudent,  he  would  have  so  supposed  and  anticipated. 
The  questions  he  put  to  the  plaintiff  might  well  have  suggested 
to  him  to  ask  him  still  further  if  he  knew  that  the  train  did 
not  stop  at  the  depot,  but  would  pass  by  some  distance,  and 
then  back  up  so  that  be  might  get  off  with  safety.  The  con- 
ductor might  have  cured  or  supplied  this  failure  of  his  duty 
to  the'  plaintiff  by  being  present,  or  by  having  some  one  present 
when  the  plaintiff  attempted  to  leave  the  train,  and  preventing 
him  from  doing  so  to  his  injury.  He  evidently  thought  noth- 
ing about  it,  and  cared  nothing  about  it.  The  boy  plaintiff 
was  under  his  care  and  protection,  and  his  inexperience  and 
helplessness  appealed  most  strongly  to  that  care  and  protec- 
tion, and  yet  he  left  him  without  instruction  or  caution  in  such 
a  dangerous  emergency.  Herein  we  think  the  jury  were  justi- 
fied in  finding  such  a  want  of  ordinary  care  and  prudence  as 
to  make  the  defendant  liable.  This  disposes  of  the  main 
question  as  to  the  liability  of  the  defendant  for  negligence  in 
not  sufficiently  caring  for  the  plaintiff. 

2.  But  it  is  contended  that  the  negligence  of  the  plaintiff  in 
attempting  to  jump  from  the  moving  train  contributed  to  his 
injury.  It  was  the  peculiar  province  of  the  jury  to  determine 
that  question:  Parish  v.  EdeUj  62  Wis.  272;  Langhoffy.  M.  & 
P.  du  C.  R'y  Co.,  19  Id.  489;  Curry  v.  C.  &  N.  W.  R'y  Co.,  43 
Id.  685;  Leavitt  v.  C.  &  N.  W.  R'y  Co.,  64  Id.  228.  As  a  gen- 
eral rule,  it  is  negligence  for  an  adult  person  to  jump  from  a 
train  of  cars  in  motion.  But  this  is  not  an  invariable  rule. 
A.  passenger  may  be  exonerated  from  blame  by  being  suddenly 
put  into  a  condition  of  nervous  excitement  and  alarm  by  the 
fault  of  the  company,  and  who  jumps  from  a  moving  train 
under  a  sudden  impulse  to  save  himself  from  serious  incon- 
venience. Whether  a  justification  exists  may  depend  upon 
the  speed  of  the  train  and  other  circumstances,  or  upon  whether 
he  did  what  carefal  and  experienced  persons  generally  would 
be  likely  to  do  under  similar  circumstances:  Wharton  on  Neg- 
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ligenoe,  seo.  877;  Bobson  v.  N.  E.  Ry  Co.,  L.  B.  10  Q.  B.  271; 
FOer  ▼•  N.  Y.  C.  Ry  Co.,  49  N.  Y.  47;  10  Am.  Bep.  827;  Johnr 
$on  V.  W.  C.  &  P.  Ry  Co.,  70  Pa.  St.  865;  Ddamatyr  v.  M.  & 
P.  du  C.Ry  Co.,  24  Wis.  686;  Shannm  v.  B.  &  A.  Ry  Co.,  78 
Me.  52.  In  view  of  this  exception  to  the  general  principle,  the 
plaintiff  here,  being  of  such  tender  age  and  under  such  great 
fear  and  excitement,  and  with  the  apprehension  that  he  would 
be  carried  away  and  beyond  his  destination  if  he  did  not  get 
off  at  the  platform,  may  well  be  exonerated  from  all  blame. 
The  age  and  infancy  of  the  plaintiff  must  be  considered  in 
such  a  case,  even  if  he  is  of  such  age  as  to  be  mm  juris  in  re- 
spect to  many  other  things:  2  Thompson  on  Negligence,  1180. 
What  might  appear  to  be  reasonable  to  a  person  of  such  tender 
age  might  be  most  unreasonable  to  an  adult  person  of  more 
discretion,  and  it  was  for  the  jury  to  take  such  difference  into 
consideration  in  determining  the  question  of  contributory  Di- 
ligence of  the  plaintiff:  Barry  y.  N.  Y.  C.  etc.  R.  R.  Co.,  92 
N.  Y.  289;  44  Am.  Bep.  377;  Byrw  v.  N.  Y.  C.  etc.  R.  R.  Co.^ 
83  N.  Y.  620;  Birge  v.  Gardiner,  19  Conn.  507;  Swoboda  v. 
Ward,  40  Mich.  420;  Lynch  v.  Smith,  104  Mass.  57;  6  Am. 
Bep.  188;  Plumley  v.  Birge,  124  Mass.  57;  26  Am.  Bep.  645; 
Jfeibu8  V.  Dodge,  38  Wis.  300;  20  Am.  Bep.  6.  But  these  ocm- 
siderations  are  self-evident,  and  appeal  to  the  common  reason 
and  understanding.  The  plaintiff  acted  in  the  emergency  as 
a  boy  of  his  age  would  be  most  likely  to  act. 

3.  It  is  contended,  also,  that  the  parents  of  the  plaintiff 
ought  to  have  instructed  their  son  as  to  the  dangers  of  the 
route  and  how  to  avoid  them.  The  mother  did  do  so  to  the 
extent  of  her  knowledge,  by  cautioning  him  generally  not  to 
leave  the  train  when  it  was  in  motion.  Had  she  known  that 
it  was  customary  for  the  train  not  to  stop  at  the  depot  on  its 
first  arrival  there,  and  of  its  other  movements,  it  might  have 
been  her  duty  to  have  informed  him  of  it,  as  it  was  the  duty 
of  the  conductor  to  have  done.  But  she  did  not  know  of  such 
an  unaccustomed  irregularity  in  the  movement  of  the  train,  or 
she  would  most  probably  have  informed  him  of  it. 

4.  It  is  also  alleged  as  error  that  the  court  allowed  proof  of 
what  the  gentleman  who  preceded  the  plaintiff  in  getting  off 
the  train  said  to  him  as  to  whether  the  train  would  stop  there. 
This  was  said  in  immediate  connection  with  the  plaintiff'b 
act  in  attempting  to  get  off  the  train,  and  was  explanatory  of 
his  motives  and  mental  condition  at  the  time,  and  by  all  au- 
thority a  part  of  the  res  geetm:  TSoomley  v.  C.  P.,  N.,  d:  E.  RR 
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Co.^  69  N.  T.  158;  Shawium  r.  B.  A  A.  R.  Co.,  78  Me.  52; 
Oreenl.  Et.,  sec.  108,  note  h;  Stewart  y.  Hansony  85  Me.  607; 
Church  V.  RoweU,  49  Id.  871;  Norwich  Tranap.  Co.  ▼.  Flint,  18 
Wall.  8;  Camda  v.  Oregon  R.  &  Nav.  Co.,  14  Or.  661.  This 
evidence  was  not  admitted  for  the  purpose  of  charging  the  de- 
fendant with  liability  for  what  this  stranger  said  at  the  timCi 
but  was  admitted  only  as  a  part  of  the  res  gesta,  and  was 
therefore  proper.  The  authorities  cited  by  the  appellant's 
counsel  to  this  point  disapprove  of  such  evidence  only  because 
it  ought  not  to  charge  the  company  with  liability.  The  court 
in  instructing  the  jury  said  to  them  that  the  company  was 
not  responsible  for  the  statements  of  this  stranger,  and  that 
they  were  admitted  only  ''  as  tending  to  throw  light  on  the 
condition  of  the  boy^s  mind  at  the  time,  and  to  show  all  the 
circumstances  which  influenced  his  action." 

6.  Those  parts  of  the  charge  of  the  court  to  the  jury  relating 
to  the  general  care  and  protection  which  infant  passengers 
ought  to  receive  from  the  servants  of  the  company  as  the 
ground  of  the  above  duty  to  inform  this  plaintiff  of  the  pecu- 
liar and  unusual  movements  of  the  freight  train  on  its  arrival 
at  Janesville,  and  which  were  excepted  to,  appear  to  have 
been  fair  and  strictly  correct  in  the  light  of  all  authorities 
upon  the  subject. 

6.  That  part  of  the  charge  that  called  the  attention  of  the 
jury  to  the  fact  that  the  train  did  not  stop  and  was  not  in- 
tended to  stop  at  the  platform,  and  excepted  to  because  it  was 
again  submitting  such  fact  to  the  jury  as  a  failure  of  duty  on 
the  part  of  the  company,  which  for  such  purpose  had  already 
been  disapproved  by  this  court,  was  evidently  given  for  no 
such  purpose.  The  jury  were  distinctly  charged  that  such 
fact  was  not  admissible  to  show  the  negligence  of  the  company 
or  its  failure  of  duty.  Such  {Aci  was  alluded  to  only  to  show 
that  in  view  of  it,  it  might  be  the  duty  of  the  company  to  in- 
struct the  plaintiff  how  to  act  in  such  case,  and  to  inform  him 
Chat  the  train  would  not  stop  at  the  depot,  and  its  subsequent 
movements,  so  as  to  put  him  on  his  guard  against  an  attempt 
to  leave  the  train  while  thus  in  motion.  For  such  purpose  it 
was  clearly  proper. 

7.  That  part  of  the  charge  which  made  it  incumbent  upon 
the  employees  of  the  company  "to  exercise  the  utmost  care, 
diligence,  and  foresight  for  the  safety"  of  the  plaintiff  while 
under  their  charge,  is  excepted  to  on  the  ground  that  such  a 
degree  of  care  was  not  the  rule  in  such  a  case.    Abstractly 
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conAdered,  it  may  be  that  this  part  of  the  charge  was  not 
strictly  correct  The  court,  however,  had  just  instnicted  the 
jury  that  the  negligence  of  the  company  must  be  shown  by  a 
preponderance  of  the  evidence,  and  accompanied  the  objec- 
tionable language  with  the  explanation  that  the  care  of  an  in- 
fant  passenger,  so  unattended,  should  be  greater  than  that  re> 
quired  to  be  used  towards  an  adult  passenger.  The  language 
used  and  the  rule  stated  could  have  no  other  application  than 
to  the  failure  of  the  company  to  so  instruct,  inform,  and  pro- 
tect  the  plaintiff  under  the  peculiar  circumstances  of  the  case. 
That  duty  performed,  would  have  been  the  utmost  care,  dili- 
gence, and  foresight  required  under  the  circumstances.  In 
this  view,  the  rule,  even  if  too  stringent  as  a  rule  of  law,  could 
have  done  no  harm  to  the  defendant.  The  degree  of  care  was 
sufficiently  and  correctly  measured  by  the  discharge  of  this 
one  duty  to  the  plaintiff,  so  that  the  jury  could  not  have  been 
misled  by  the  abstract  rule.  It  is  very  difficult,  if  not  impos- 
sible, to  find  that  the  company  or  its  employees  neglected  any 
other  duty  towards  the  plaintiff  than  such  instruction,  in- 
formation, and  warning  by  the  conductor,  or  by  his  being 
present,  or  having  some  one  present  to  prevent  the  plaintiff 
from  so  attempting  to  leave  the  train  at  the  platform,  and  to 
protect  him  from  from  such  hazard.  The  jury  must  have  un- 
derstood that  this  was  the  true  measure  of  the  defendant's 
care  and  responsibility,  and  must  have  so  found,  and  we  think 
that  they  were  justified  in  so  finding. 

The  oaoe  seems  to  have  been  most  ably  tried,  and  the  rul- 
ings of  the  court  seem  to  have  been  carefully  considered  and 
correctly  and  judiciously  made.  We  can  find  no  error  in  the 
rulings  of  the  court,  and  on  the  merits  of  the  case  we  would 
not  be  warranted  in  disturbing  the  verdict. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

DUTT   or   OaBBIEB   to   InIORX   PaSBIHOIB,    WHSBX    TBI    iHlOBMAnOV 

woiTLD  Tknd  to  pRivBfT  BIB  ExFosuro  HnfliSi.T  TO  Dahgkb  avd  Ih« 
JUKT.  — While  carrien  of  paasengen  are  reqtiired  by  law  to  ezereiaa  the 
highest  degree  of  oare,  skill,  and  diligenoe  to  provide  for  the  aaf ety  of  their 
passengers,  it  is  equally  incambent  upon  passengers  to  exercise  reaeonablo 
care  to  avoid  injury.  A  carrier  has  the  right  to  assume  that  his  passengers 
possess  the  ordinary  intelligenoe  and  prudence  necessary  to  enable  them  to 
take  care  of  themselves  under  the  ordinary  eireumstanoes  and  usual  exigen- 
eiee  attendant  upon  or  arising  out  of  the  particular  mode  of  travel  adopted 
by  them:  Iwiiamapolk  etc  B.  B.  Co.  v.  Rutherford,  29  Ind.  S2;  il2  Am.  Deo. 
836;  nrtOffV.  Lynn  ticILILCo..  129  Mass.  351;  MUMUy.  Ckkago  efd^  JTy 
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On,  51  Mich.  236;  47  Am.  Bop.  566;  DeiroU  eie.  S.  R.  Co.  ▼.  OmUa,  23  Wiz. 
152;  99  Am.  Dea  141.  In  deliveriiig  the  opinion  of  the  oonrt  In  /ndtofKqpo- 
Saeic  R.  R,  Co.  ▼.  Ruther/ord^  ntpra,  Fraser,  0.  J.,  said:  "A  passenger  is  as 
mnch  bound  to  use  reasonable  care  to  avoid  injory  as  the  carrier  ib  to  use  the 
highest  degree  of  skill  and  care  to  save  the  passenger  from  harm.  Kor  does 
the  duty  of  the  carrier  extend  to  the  imprisonment  of  the  passenger,  so  as  to 
prevent  the  latter,  by  his  recklessness  or  folly,  from  voluntarily  exposing 
himself  to  needless  periL  Though  a  passenger,  he  is  neverth^ess  a  free 
man.**  And  Campbell,  J.,  in  delivering  the  opinion  of  the  ooort  in  MUeheU 
T.  Chieago  etc  R^y  Co.,  wprOf  said:  "The  company,  as  held  in  some  of  the 
cases  above  cited,  cannot  be  expected  to  treat  its  passengers  as  children,  or 
to  pnt  them  nnder  restraint.  Ftasengers  most  take  the  responsibility  of  in- 
forming themselves  concerning  the  eveiy-day  incidents  of  railway  traveling, 
and  the  company  could  not  do  business  on  any  other  basis."  And  in  Detroit 
etc  R.  R.  Co.  y,  Curtia,  euprOp  it  was  held  that  railroad  companies  are  not 
required  to  have  special  agents,  wearing  badges,  to  prevent  passengers  from 
injuring  themselves  by  negligent  acts  in  getting  on  or  ofif  railroad  trains;  but 
that  they  have  a  right  to  assume  that  travelers  can  take  care  of  themselvefl 
in  view  of  the  ordinary  incidents  of  traveling  upon  railroads  that  are  oon* 
■truoted  with  proper  care  and  skilL 

But  the  carrier  is  bound  to  warn  his  passengers  of  dangers  that  arise  from 
extraordinary  or  unusual  conditions,  brought  about  by  his  acts,  especially 
where  such  dangers  are  not  known  to  the  passengers,  but  are  known  to  the 
earner  or  to  his  agents  or  servants:  Moeee  v.  Lomemlle  etc  R.  R,  Co.^  89  La» 
Ann.  649;  4  Am.  8t.  Hep.  231;  SuUivan  v.  Vkkdmrg  etc  R.  R.  Cc^  29  1a, 
Ann.  800;  4  Am.  St  Bep.  239;  Summen r.Creaeent  City  R.R.Co./UIa.  Aim. 
139;  44  Am.  Rep.  419. 

Where  a  railroad  train  is  removed  from  one  track  to  another  while  the 
passengers  who  came  in  on  it  are  in  the  eating-house  taking  their  supper,  it 
is  the  duty  of  the  company  to  have  employees  to  inform  the  passengers,  on 
their  egress  from  the  dining-room,  of  the  exact  location  of  their  train,  and 
of  a  safe  way  to  reach  it:  Peniston  v.  Chieago  etc  R.  R.  Co,,  34  La.  Ann.  777; 
44  Am.  Rep.  444*  Where  a  railroad  company  stops  its  train  at  a  station  so 
that  one  or  more  of  its  passenger-cars  are  left  outside  the  station-grounds  in 
such  a  position  as  to  obstruct  the  light,  and  a  passenger,  finding  no  one  to 
inform  him  how  to  safely  reach  the  sleeper  at  the  rear  end  of  the  train,  en- 
deavors to  reach  the  sleeper  by  passing  along  the  insu£Sciently  lighted  way, 
and  falls  and  is  injured,  the  company  will  be  liable.  Under  such  cireum- 
stances,  it  is  the  duty  of  the  company  to  have  neoessary  employees  and  ser- 
vants present  to  inform  and  direct  passengers  as  to  the  correct  location  of 
their  trains,  and  the  usual  and  safest  way  of  reaching  or  leaving  them:  Moeee 
V.  LommriUe  etc  R.  R,  Co.,  39  La.  Ann.  649;  4  Am.  St.  Rep.  231.  If  a  railroad 
car  in  which  there  are  passengers  is  brought  to  a  standstill  at  a  place  where  it 
is  unsafe  for  them  to  alight,  under  circumstances  which  warrant  the  passengers 
in  believing  that  it  is  intended  that  they  shall  get  out,  and  that  they  may  do 
so  with  safety,  it  is  the  duty  of  the  company  to  provide  assistance^  or  to  give 
warning,  or  to  move  the  car  to  a  more  suitable  place;  and  its  failure  to  do  so 
amounts  to  negligence  on  its  part:  Cockle  v.  London  etc  By  Co.,  L.  R.  7  C.  P. 
S21;  Praeger  v.  Brietol  etc  ffy  Co.,  24  L.  T.,  N.  &,  106}  Terre  HatOe  etc 
JL  R.  Co.  V.  Buck,  96  Ind.  346;  49  Am.  Rep.  168;  Oartwright  v.  Chicago  etc 
By  Co.,  52  Mich.  606;  50  Am.  Rep.  274. 

Li  Carpenter  v.  Boston  etc  R.  R.  Co.,  97  N.  Y.  494^  49  Am.  Rep.  540,  the 
p^»in<afl^  while  waiting  on  the  platform  of  the  defendant's  station  for  the 
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of  the  train  for  which  he  had  pnrohaaed  a  tieket^  was  injured  by  being 
■traok  by  a  loaded  mail-bag  thrown  from  the  postal  car  in  the  approaobtng 
train.  It  appeared  that  the  defendant  knew  of  the  onatom  of  throwing  oflP 
mail-bags  when  passengers  were  on  the  platform^  and  it  did  not  appear  that 
it  had  taken  any  precautions  to  prevent  injury  therefrom.  It  was  held  that 
the  plaintiff  was  improperly  nonsoitecL  Danforth,  J.,  in  delivering  the  opin* 
ion  of  the  oonrt,  said:  "Theact  was  itself  dangeroos.  There  was,  under  the 
circumstances  of  which  the  defendant  had  notice,  a  natural  and  probable 
connection  between  the  act  of  throwing  out  a  mail-bag  with  its  contents  and 
the  injury  which  actually  happened.  It  could  have  been  foreseen,  and  the 
defendant  owed  a  duty  to  thoae  who  might  probably  be  on  the  platform, 
either  to  prohibit  the  practice  which  made  the  place  dangerous,  or  exclude 
the  passenger  untQ  train-time,  or  provide  some  other  way  for  ingress  to  the 
cars,  or  at  least  give  notice  to  him  that  he  must  take  care  and  avoid  the  dan- 
ger, or  in  some  other  way  use  reasonable  caution  to  prevent  damage  from  the 
danger  which  it  knew  or  ou^t  to  have  known.  Whether  such  reasonable 
care  was  taken  by  notice,  guarding  the  way,  or  otherwise^  must  be  deter* 
mined  as  a  matter  of  faof* 

Where  a  railway  train  overshoots  the  station,  or  stops  short  ef  it^  <<«— ^^g 
to  a  standstill  after  the  name  of  the  station  has  been  oalled  ont^  but  before  it 
has  been  brought  to  the  place  where  the  passengers  are  expected  to  alight^  it 
would  seem  to  be  the  duty  of  the  company  to  give  warning  to  the  passengers 
uov  vo  get  off  until  the  train  has  been  brought  to  a  place  where  they  can 
safely  do  so.  At  leasts  its  failure  to  give  such  warning  is  evidence  from 
which  the  jury  may  infer  negligence  on  its  part,  especially  in  cases  where 
the  train  is  thus  stopped  in  the  night-time:  Praeger  v.  London  etc  J?'jf  Ool, 
24  L.  T.,  N.  S.,  105;  WeOer  v.  London  etc  S^yCkK^UR,  9  Com.  P.  126;  8 
Mcak,  441;  JHempMi  eic  S'yOo.y.  StrinafeUow^  44  Ark.  922;  61  Am.  Rep. 
598;  Torre  HaiOe  etc  R.  R.  Co.  v.  Bwk,  96  Ind.  846;  49  Am.  Rep.  168;  Cen- 
tral R.  R.  Co.  V.  Van  Horn,  38  N.  J.  L.  183;  Tober  v.  Delaware  etc  R.  R.  Co,, 
71  N.  Y.  489;  Boea  v.  Providenee  etc  R.  R,  Co.^  18  R.  L  149.  Brett,  J.,  in 
WeUer  v.  London  etc  R'f  Co.,  enpra,  said:  **  1  agree  that  to  call  out  the  name 
of  the  station  before -the  train  has  come  to  a  standstill  is  no  evidence  of  neg- 
ligence on  the  part  of  the  company.  I  also  agree  that  merely  overshooting  the 
platform  is  not  negligence.  But  if  the  porter  has  called  out  the  name  of  the 
station,  and  the  engine-driver  has  overshot  the  station,  and  the  train  ha« 
eome  to  a  standstill,  the  company's  servants  are  guilty  of  nsgUgenoe  if  they 
do  not  warn  paasengers  not  to  aUght.  At  aU  events,  the  jury  may  from  th« 
facts  infer  negligence.**  And  Honyman,  J.,  in  the  same  case  said:  **  Bat 
the  train  having  overshot  the  platform,  and  the  station  having  been  eallsd 
out^  the  omission  of  the  company's  servants  to  cantion  the  passengers  not  to 
alight  until  the  train  had  been  Inrou^t  up  at  the  proper  place  was  evideooa 
of  negligence.  Speaking  for  myself,  I  should  say  it  was  not  only  evidence  of 
negligence,  but  negligence  itself.**  And  CkMkbum,  O.  J.,  in  Praeger  v.  Lon* 
don  etc  R'y  Co.,  20^  T.,  N.  8.,  106^  said:  'at  was  incumbent  on  the  guard* 
if  he  intended  passengers  to  get  out,  to  warn  them  of  the  position  of  Urn 
platform.  He  gave  no  sneh  warning,  and  the  omission  seems  to  me  to  amonnt 
to  negligence.**  In  Taber  v.  Delaware  etc  R.  R.  Co.,  71  K.  7.  489,  the  plain* 
tiff  was  a  passenger  on  the  defendant's  road,  having  a  ticket  for  W.  She 
was  not  familiar  with  that  station,  but  knew  it  was  the  next  station  to  O.  F., 
and  about  three  foortfasof  a  mile  therefrom.  The  night  was  dark;  tiiSM  waa 
no  depot  at  W.,  nor  station-light^  nor  anything  to  indicate  the  stopping* 
place  to  a  penon  not  familiar  with  it.    She  knew  when  the  train  paswd  OL 


April,  1888.]    Hemminqway  v.  Chicago  etc.  R'y  Co.         888 

F.,  and  as  her  eridence  tended  to  show,  after  the  proper  interval  to  mn  the 
distaaoe  to  Wj,  the  train  came  to  a  full  stop;  it  had  in  fact  run  hy  the  sta- 
tion. Before  reaching  it  the  brakeman  announced  the  station;  several  pas- 
sengers arose  to  leave;  the  plaintiff  then  rose  from  her  seat  near  the  center 
'Of  the  oar,  walked  out  upon  the  platform,  took  hold  of  the  rail,  stepped 
^own  one  step,  and  was  in  the  act  of  stepping  to  the  second,  when  the  train 
with  a  violent  jerk  started  back,  throwing  her  down  and  ofl^  and  she  was 
injured.  It  was  held,  in  an  action  to  recover  damages,  that  it  was  a  ques- 
tion for  the  jury,  whether,  in  the  exercise  of  reasonable  care  and  prudence, 
the  defendant  should  not  have  given  notice  to  passengers  desiring  to  alight 
at  the  station  that  the  train  had  not  come  to  a  final  stop,  but  would  back  up; 
and  that  the  plaintiff  was  justified,  under  the  circumstances,  in  supposing 
ahe  had  reached  her  destination,  and  in  attempting  to  leave  the  car;  at  least, 
that  the  qnesticm  of  contributory  negligence  on  her  part  was  proper  for  the 
jury.  Andrews,  J.,  who  delivered  the  opinion  of  the  court  in  that  case, 
eaid:  "But  the  fact  that  the  train  overshot  the  station,  rendering  it  neces- 
sary, after  it  came  to  a  standstill,  to  start  it  back  to  the  usual  stopping- 
place,  in  oonnection  with  the  other  circumstances,  made  it  a  question  for  the 
jury,  whether,  in  the  exercise  of  reasonable  care  and  prudence^  the  defend- 
ant should  not  have  given  notice  to  passengers  desiring  to  alight  at  the  sta- 
tion tliat^he  train  had  not  come  to  a  final  stop,  and  that  it  would  back  up." 
But  in  MUtkdl  v.  Chieago  efc.  B^y  Co.,  61  Mich.  236,  47  Am.  Rep.  566,  the 
plaintiff  was  traveling  on  the  defendant's  road  with  a  ticket  from  Chicago  to 
Lansing,  having  attached  a  coupon  from  TAnsing  to  Fowlerville.  As  she 
would  have  to  cross  over  a  considerable  distance  from  the  defendant's  depot 
at  Lansing  to  the  station  on  the  road  from  Lansing  to  Fowlerville,  the  oon- 
ductor  of  the  train  offered  to  take  her  to  the  junction  where  the  two  roads 
met.  Just  before  arriving  at  the  junction,  the  name  of  the  station  was 
called  out  by  the  proper  person,  and  the  cars  came  to  a  full  stop,  as  required 
by  law  before  reaching  crossings.  The  plaintiff  at  once  left  her  seat,  and 
hurried  to  leave  the  car.  It  did  not  appear  that  any  person  employed  on 
the  train  noticed  her.  She  went  down  the  steps  where  there  was  no  plat- 
form or  other  convenience  for  landing,  and  just  as  she  stepped  off,  the  train 
started  again  to  go  forward  to  the  depot,  and  she  fell  and  broke  her  ankle. 
When  the  train  stopped,  the  conductor  came  in  to  help  her  out,  and  finding 
ahe  was  not  in  the  car,  backed  down  and  picked  her  up,  and  took  her  to 
Irfinsing  for  surgical  treatment.  It  was  daylight  when  the  accident  hap- 
pened. The  company  was  held  not  to  be  liable.  Campbell,  J.,  delivering 
the  opinion,  said:  "The  only  cause  of  the  mischief,  leaving  defendant's  care- 
fulness or  negligence  out  of  view,  was  her  mistaken  supposition  that  the  cars 
had  stopped  for  the  station,  and  that  she  should,  therefore,  get  out.  There 
was  nothing  at  the  spot  to  indioate  a  landing-place,  and  there  was,  at  the 
proper  place,  a  short  distance  farther  on,  a  building  and  platform  appropri- 
ate and  used  for  that  purpose.  The  stoppage  of  the  cars  was  required  by 
statute,  as  weU  as  by  usage,  as  a  precaution  against  collisions.  The  calling 
of  the  station  was  not  shown  to  have  been  out  of  the  usual  oonrse,  and,  from 
the  distance  mentioned,  we  can  hardly  conceive  it  should  have  been  delayed. 
No  one  representing  the  company,  whether  conductor  or  brakeman,  is  shown 
to  have  known  or  suspected  that  plaintiff  had  put  herself  in  peril,  or  left  her 
plaoe.  Nothing  is  shown  which  put  them  in  fault  for  not  knowing  this.** 
In  the  case  of  MemjpUt  etcItyCkk^.  StrkigfdUnp,  44  Ark.  822,  51  Am.  Bep^ 
508,  this  oase  is  distinguished  from  the  one  under  consideration  l^  reason  of 
the  facts  that  the  accident  happened  in  daylight^  that  no  invitation  was  gii 
Ax.  8r.  Bar.,  Vol.  VIL  •  tt 
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to  alight,  and  that  the  conduotcxr,  before  Teaching  the  place,  notified  the 
aenger  that  he  would  escort  her  to  the  depot  of  the  cooneoting  line. 

In  lUmoii  C.  R.  R.  Co.  ▼.  Oreen^  81  IlL  19,  26  Am.  Rep.  W^  the  plaintiff 
below  was  a  paaaenger  on  the  train  of  the  defendant  below,  and  being  aalaep 
at  the  time,  was  carried  past  his  station.  When  the  train  stopped  over  a 
bridge  to  take  water,  he  got  np,  and  without  any  direction  from  any  on* 
connected  with  the  company,  stepped  off  the  car,  and  was  injured.  It  was 
held  that  he  conld  not  reoorer.  Sheldon,  J.,  who  delivered  the  opinion  of 
the  court,  said:  "  It  is  then  insisted  that  the  stoppage  of  a  passenger  train 
at  such  a  place  as  the  one  in  question,  without  some  precaution  to  noti^ 
passengers  of  danger,  was  an  act  of  gross  negligence.  But  why  notify  pas- 
sengers of  danger?  It  was  a  stopping-place  for  getting  water,  not  for  pas- 
sengers. The  bridge  was  intended  solely  for  the  passage  of  cars,  not  for  the 
alighting  of  passengers  upon  it.  The  place  for  the  passenger  here  was  inside^ 
not  outside,  of  the  car.  The  train  and  the  appellee  in  his  prefer  place  inside 
the  car  were  as  safe  upon  the  bridge  as  they  would  have  been  anywhere 
away  from  it.  The  fact  that  the  cars  were  upon  the  bridge  involved  no 
danger  or  risk  to  the  passenger  so  long  as  he  remained  in  his  right  place 
within  the  car."  So  where  a  railroad  train  is  stopped  on  a  dark  nighty 
merely  waiting  for  a  train  from  the  opposite  direction  to  pass,  at  a  place 
several  rods  from  a  passenger  station,  and  no  notice  is  given  by  tli^servants 
of  the  company  to  passengers  that  they  may  leave  the  cars,  one  who  leaves 
the  cars  and  receives  a  personal  injury  by  walking  into  an  open  cattle-guard 
eannot  recover  damages  of  the  company  therefor:  FnBt  v.  Qramd  Tnaik 
R,  R,  Co.,  10  Allen,  887;  87  Am.  Dec  668. 

If  trains  are  running  out  of  time,  the  employees  of  the  company  are  bound 
to  be  on  the  lookouti  and  give  seasonable  notice  of  any  meeting  c^  trains  out 
of  time  or  place,  so  as  to  guard  against  accidents  and  injury  to  passengers: 
GonsuOu  V.  New  York  etc  R.  R.  Co.,  39  How.  Pr.  407.  Foster,  J.,  in  deliv- 
ering  the  opinion  of  the  court  in  this  case,  said:  "It  was  the  duty  of  the 
conductor  of  the  accommodation  train  and  of  the  engineer  to  know  whether 
that  train  was  out  of  time,  and  whether  it  was  probable  that  the  express 
train  would  pass  the  station  while  their  train  was  there;  and  it  was  their 
duty,  under  the  circumstances,  to  look  out  for  the  express  train,  and  te 
signal  it  if  it  was  near;  and  it  was  also  their  duty  to  see  that  the  passengers 
should  be  prevented  from  leaving  the  train  on  the  west  side,  or  at  least  te 
give  them  notice  of  the  approaching  train,  and  to  request  them  either  to  sife 
still  until  that  train  had  passed,  or  to  leave  the  train  on  the  east  side^  and 
the  omission  to  do  so,  of  which  there  is  no  dispute,  was  negligence."  And 
if  a  person  is  put  in  a  place  of  peril  by  invitation  of  the  servants  of  a  rail- 
way company,  the  law  requires  them  to  exercise  a  degree  of  care  oorrespond* 
ing  to  the  dagger  to  which  they  have  exposed  him.  If  they  are  about  to  make 
a  "running  switch,**  or  do -any  other  act  fraught  with  special  peril  to  him* 
they  must  advise  him  of  the  impending  danger,  and  give  him  an  opportunity 
to  guard  against  or  escape  from  it:  Lake  Shore  etc  R.  R.  Co.  v.  BrowH,  V& 
111.  162;  b  Am.  St.  Bep.  61C.  Shope^  J.,  in  delivering  the  opinion  of  the 
court  in  this  case,  said:  "If  the  deceased*  at  the  time  of  the  aoddent*  was 
in  a  place  of  peril,  that  fact  was  known  to  iq^llant's  servants.  If  he  was 
there  by  their  invitation  or  direction,  the  law  would  require  of  them  the 
exercise  of  a  degree  of  care  corresponding  to  the  danger  to  which  they  had 
thus  exposed  him.  The  care  ordinarily  required  of  a  carrier  of  passengers  is 
to  be  measured  by  the  known  peril  to  the  party  it  undertakes  to  cany.  The 
proof  shows  that  the  making  of  a  running  switch  is  usually  attended  with 
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dangar,  and  would  be  especially  so  to  persons  standing  npon  the  foot-board 
of  the  engme.  This  was  known  to  appellant's  senrants,  bat  it  is  not  shown 
to  haTo  been  known  by  deceased.  Nor  is  it  shown  that  he  knew  or  was  told 
a  numing  switch  was  to  be  made.  It  became  the  dnty»  then,  of  the  servants 
of  appellant  to  advise  deceased  of  the  facts  before  attempting  the  running 
switch,  so  that  he  might  have  taken  extra  precaution,  or  have  gotten  off  the 
engine  before  the  switch  was  attempted." 

Bnt  if  a  passenger  voluntarily  takes  an  exposed  position  on  the  oars  of  a 
railway  company,  with  no  occasion  therefor  nor  inducement  thereto^  caused 
by  the  managers  of  the  road,  except  a  bare  license  by  non-interference,  or 
express  permission  of  the  conductor,  he  takes  the  special  risks  of  that  po^ 
sition  npon  himself:  JTZdbey  v.  Boi$on  etc  R  JR.  Co.,  14  Allen,  429.  And  in 
the  case  of  Kentucky  O.  i?.  B.  Co.  r.  I%oma$t  79  Ky.  leo.  Gofer,  O.  J.,  delir- 
ering  the  opinion  of  the  court,  said:  "Qrdxnanly  it  is  the  duty  of  a  oon- 
duotor  to  warn  a  passenger  known  to  be  occupying  a  dangerous  position  on 
the  train,  and  to  request  him  to  take  a  seat  in  the  passenger-car,  and  his 
failure  to  do  so  may  sometimes  be  equivalent  to  the  consent  of  the  company 
that  the  passenger  may  occupy  that  position.  But  he  is  not  bound,  at  the 
peril  of  the  company,  to  know  that  a  passenger  is  in  an  exposed  position,  and 
nnlsas  he  does  know  it»  the  passenger  has  no  right  to  complain  that  he  was 
not  warned."  And  of  course^  where  a  passenger  is  warned  that  the  place 
he  takes  on  a  car  is  dangerous,  and  that  it  is  against  the  rules  of  the  com- 
pany to  be  in  it^  and  he  nevertheless  persists  in  remaining  there,  if  he  is  in* 
Jured  the  oompany  will  not  be  liable:  WUU  r.  Lfffm  tie.  S.  B.  Co,,  129  VLua. 
S61. 

It  is  the  duty  of  a  railroad  oompany,  through  its  agents  and  servants,  to 
giva  reasonable  signals  of  the  departure  of  its  trains  from  its  stations  and 
■topping-places,  and  the  signals  given  should  be  such  as  would  ordinarily 
•tteact  the  attention  of  passengers  and  those  interested  in  the  movements  of 
the  trains:  2  Wood's  BaUway  Law,  1134,  1166;  AndrUi  ▼.  Unkm  Pacf/le  Rf 
Cb.,  aO  Fed.  Bep.  345;  8UxU  v.  Qrwud  Trunk  Ry,  58  Me.  176;  4  Am.  Bep. 
258;  Do88  v.  Miasomiete.  R.  R.  Co.,  59  Mo.  27;  21  Am.  Bep.  371;  Imhqf  v. 
Chkagoete.  R,  RCo.f22WiB,eSl,  In  ^e  cuae  ot  StaUy,  Cfrand  Trunk  Ry, 
Mfpro,  a  train  of  the  defendant  stopped  on  a  side-track  to  wait  for  another 
train  to  pass,  and  the  passengers  got  off  the  train  without  objection  on  the 
part  of  the  the  railroad  employees.  Eent^  J.,  who  delivered  the  opinion  of 
the  courts  said:  "  We  think  it  bnt  reasonable  in  such  cases  to  require  that 
the  pn^er  offioer  or  servant  of  the  corporation  should  give  reasonable  no- 
tice in  time  for  such  passengers  to  return  to  the  oars,  which  they  left,  safely, 
by  using  due  and  pn^er  diligence^  caution,  and  care.  But  they  are  not 
bound  or  required  to  go  after  those  who  have  gone  away  and  out  of  sights  and 
out  of  reach  of  the  voice^  which  gives  the  usual  loud  and  distinct  notice  for 
all  to  repair  on  board.  If  there  be  an  established  signal  by  blowing  the 
whistle  for  passengers  to  take  their  places  in  the  cars,  that  idionld  also  be 
sounded."  In  Doaa  r.  Mlatouri  eic  R,  R  Co.,  mpra^  the  plaintiff  went  on  board 
the  defendant's  train  to  find  seats  for  his  siiter-in-law,  who  was  a  passenger 
on  the  train,  and  was  injured  in  attempting  to  get  off  the  train  after  it  had 
started.  Napton,  J.,  in  delivering  the  opinion  of  the  court,  said:  "If  the 
time  was  not  enough,  or  if  the  defendant's  agents  failed  to  give  notice  of  tha 
starting  of  the  train,  by  the  usual  signals,  of  an  oral  cry  of  'All  aboard," 
from  the  oondnotor,  and  the  ringing  of  the  bell  by  the  engineer,  it  was  not 
cueh  ordinary  oare  as  the  defendant  was  bound  to  exercise^  both  towards 
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paaaengen  and  persona  in  the  sitafttioo  of  plamtiit  And  thew  qnettiou  «l 
fact  were,  therefore,  properly  robmitted  to  the  Jnzy  by  the  eoDit.'' 

In  AndriH  v.  (Tnhn  Padjie  iTy  Co.,  30  Fed.  Rep.  346^  an  emignat  tnfai 
on  which  the  plaintiff  was  a  paesenger  stopped  all  night  at  a  station,  and  in 
the  morning  started  without  giving  notice  to  the  passengers,  some  of  whoo^ 
indnding  the  plaintiff,  had  got  off  to  take  the  freeh  air.  Before  all  the  pas- 
sengers had  got  to  their  places  in  their  respective  oars,  the  company's  em« 
ployees  in  charge  of  the  train  b^gsn  to  break  it  np^  and  while  the  plaintiil 
was  stepping  from  one  car  to  another,  with  a  brakeman  near  by  him,  who 
gave  him  no  warning,  the  cars  were  separated,  and  he  fell  and  was  injnied. 
It  was  held  that  the  company  was  negligent.  Brewer,  J.,  who  delivered  the 
opinion,  said:  **  I  do  not  hesitate  to  affirm  that  before  a  railroad  company 
can  be  excused  from  culpable  negligence  in  thus  bresking  up  a  psssnngw 
train  which  has  been  kept  for  hoars  at  a  station,  it  must  have  given  ampls 
notice,  by  whistle  or  ringing  of  bells,  or  otherwiss^  to  all  pissengers  of  the 
intention  to  starts  or  in  some  other  way  seen  that  they  had  secured  tlieir  re> 
spective  places  in  the  cars." 

It  is  not  the  duty  of  a  raflway  conductor  to  wake  passengers  on  tlieir  airi- 
val  at  their  destination,  and  the  company  is  not  liable  for  his  fsilnre  to  wake 
a  passenger,  although  he  promised  to  do  it:  Kwm  v.  Cfeorgia  R.  S.,  71  Ga. 
710;  51  Am.  Rep.  284;  SeoSer  v.  VidbAmy  etcILM.  Co.,  61  Miss.  8;  48  Am. 
Rep.  74:  nor  is  he  bound,  when  his  train  stops  at  a  station,  to  go  through 
it  and  see  that  every  person  has  passed  safely  out  of  the  car,  or  to  personally 
notify  each  passenger:  SoMem  B.  B,  Cfo.  r.  Kmdrkk,  40  Miss.  874;  90  Am. 
Dec  332;  BvH  v.  SL  LauU  etc  Ry  Co,,  M  Mo.  266;  4  Am.  St  Rep.  874; 
Pemu^hania  R.  R.  0>,  v.  KOgort,  32  Pa.  St.  282;  72  Am.  Dec.  787.  Where 
a  person  enters  a  railroad-car,  not  as  a  passenger,  but  to  assist  to  a  ssat  an 
aged  and  infirm  relative,  the  company  is  not  bound  to  give  him  any  special 
notice  of  the  time  of  the  departure  of  the  train:  Imoom  v.  Ntw  Record  €k. 
RR.Co.,6  Gray,  64;  66  Am.  Dec.  406.  In  Eaiomr.  Boitom  c«&  J?.  JL  Gx, 
11  Allen,  600,  87  Am.  Dec  730,  it  was  held  to  be  a  question  for  the  jury  ts 
determine  whether  or  not  it  was  the  duty  of  the  defendant  to  notii|y  paassB* 
gers  on  board  of  a  train,  stopped  by  an  obstruction  on  its  track,  of  the  ezpe< 
diency  of  their  leaving  the  oars  to  avoid  the  impending  danger  from  tiis 
approach  of  another  train  from  the  opposite  direction,  on  the  same  track. 

If  a  passenger  is  sick,  unable  to  walk,  and  requires  assistanoe  to  get  frasi 
the  car,  and  longer  delay  than  usual  is  necessary  at  the  station  to  enable  hiai 
to  be  safely  removed,  he  should  give  timely  notice  to  the  oondneter:  Mm 
Ort§amHe.B,B,<h.r.8kABmh  42  Wm.  mi  97  Aa.  Dec  47a 
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J.  S.  Ebatob  Lumbeb  Company  v.  St.  Gbodt 

Boom  Gobpobation. 

[72  WnoOHBIN,  92,] 

VtfWMKL  OF  Wdoohbdi  ahd  MxmnBsoTA  to  AinnoBm  OoBffrKuuriov  ov 
Boom  or  St.  Obodc  Bitbb.  — Tlio  proviiion  of  fha  ordinMioe  of  1787» 
which  WM  inbetaatially  inoorporated  into  the  wmWing  aots  for  the  ad« 
miauon  of  the  states  of  WuooDsin  and  Minnesota^  and  into  the  oonsti« 
tations  of  those  states^  that  "the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrenoe,  and  the  carrying  places  between  the 
samei  shall  be  oommon  highways,  and  forever  free,  •  •  •  .  without  any 
tax,  imposti  or  dnty  therefor,"  was  not  intended  to  prevent  obstmetions 
to  the  navigation  of  soch  waters,  bat  to  prohibit  the  levying  of  any  tax 
on  snch  navigation;  and  until  Congress  sees  fit  to  legislate  on  the  snb- 
Jeet^  those  states  may  authorise  the  constmctioD  in  such  waters  of  booms 
for  intecoepting^  storing,  and  handling  logs,  although  such  booms  may 
materially  interfere  with  navigation  by  steamboats  and  other  water- 
craft. 

OomoDBBBrr  Jubibdiotzox  of  Statib  ovxr  Bivkb  Fobmino  Boundabt 
BirwAEH  Thmk.  — Wisconsin  and  Minnesota  having,  by  their  constitu- 
tions, concurrent  jurisdiction  over  the  St  Oroiz  Biver,  forming  the 
boundary  between  them,  either  state^  acting  independently  of  the  other, 
may,  in  the  absence  of  l^Blation  by  Congress  to  regulate  commerce  on 
said  river,  anthoriae  the  construction  of  booms  for  the  interception, 
storage,  and  handling  of  li^  in  said  river,  within  its  own  territory;  but 
it  cannot^  as  sgainst  the  other,  rightfully  assume^  or  authorise  tiie  as- 
samption  of,  permanent  and  exclusive  occupancy,  possession,  and  con* 
trbl  of  the  entire  navigable  portions  of  the  river.    Orton,  J.,  dinenting. 

Qnmox  whbthxb  Oai  Statb  has  Ihfbovgid  JumsDionoir  of  Avotbui 

OVBB  BOUVBABT  BlVKB,  KOT  AVAILABIJI  TO  MXRS  PBIVATI  PaRTT.  — 

If  Minnesota  attempts  to  grant  a  corporation  authority  to  construct 
booms  in  the  boundary  river  between  it  and  Wisconsin,  within  the  ter* 
ritory  of  the  latter  state,  or  if  snch  corporation,  under  its  charter, 
assumes  such  authority,  mere  private  parties,  claiming  to  be  damaged 
by  the  obstruction  thereby  caused  to  navigation,  cannot^  in  an  action 
against  such  corporation,  be  heard  upon  the  question  as  to  whether  Min- 
nesota has  infrii^ged  upon  the  rightful  jurisdiction  of  Wisoonsin. 

Boom  Cobfobatzox  not  Liasli  fob  not  Qonvo  Outbidb  of  its  Cbabisb 
^OWKBS.  —  A  boom  corporation,  bound  by  its  charter  to  use  all  possible 
means  for  the  speedy  removal  of  logs,  is  not  liable  for  the  obstruction 
to  navigation  caused  by  an  unusual  jam  of  logs  in  its  boom  merely  be- 
cause it  fails  to  go  outside  of  its  charter  powers  and  invade  the  territory 
of  an  adjoining  state  by  taking  possession  of  a  lake  there,  for  the  pur^ 
pose  of  keeping  its  booms  dear. 

KoxsuiT  Imfbopeb  wbsk.  — Where  the  liability  of  a  defendant  corpora- 
tion, if  any,  must  arise  out  of  its  &ilure  to  perform  duties  imposed  by 
its  charter,  or  out  of  the  negligent  manner  in  which  it  performed  those 
duties,  and  the  facts  and  the  inferences  are  in  dispute^  a  nonsuit  should 
not  be  grsnted. 

Action  brought  to  recover  damages  alleged  to  have  been 
by  Walker,  Judd,  and  Veazie,  in  the  summer  of 
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1883,  by  reason  of  a  jam  of  saw-IogB  in  the  St.  Croix  River, 
caused  by  the  acts  and  negligence  of  the  defendant  and  its 
booming  works,  and  which  damages  were  transferred  to  the 
plaintiffs.  It  is  alleged  in  the  complaint,  among  other  things, 
in  effect,  that  Walker,  Judd,  and  Veazie  had  for  many  years 
been  engaged  in  cutting,  hauling,  banking,  and  driving  down 
said  river  large  quantities  of  saw-logs  each  year  for  the  pur- 
pose of  manufacturing  the  same  into  lumber  at  their  mills  at 
Marine,  on  the  Minnesota  side  of  the  river,  and  shipping  such 
lumber  therefrom,  by  steamboats,  or  barges  in  tow  of  steam- 
boats, and  in  rafts  and  floats,  to  St  Paul,  and  various  places 
along  the  St.  Croix  and  Mississippi  rivers;  that  they  were 
merchants  at  Marine,  and  transported  their  goods  to  and  from 
that  place  in  steamboats;  that  they  had  no  other  means  of 
transportation;  that  they  owned  the  steamboat  G.  B.  Knapp; 
that  in  June,  July,  and  August,  1883,  the  defendant,  under 
its  charter  from  Minnesota,  granted  February  27,  1856,  and 
February  28, 1870,  at  a  point  below  Marine,  and  about  three 
miles  above  Stillwater,  on  the  Minnesota  side  of  said  river, 
erected  and  maintained  a  boom  and  other  obstructions  in  and 
entirely  across  the  river,  with  full  knowledge  that  the  river 
would  thereby  be  wholly  obstructed,  and  would  entirely  cut 
off  the  navigation  of  boats  thereon,  contrary  to  the  provisions 
of  its  charter;  that  the  defendant  had  so  obstructed  the  river 
in  1880,  1881,  and  1882;  that  for  the  five  years  previous,  the 
usual  quantity  of  logs  cut  and  put  into  said  river  above  said 
boom  had  been  from  two  hundred  and  fifty  million  to  three 
hundred  million  feet  per  year;  that  in  the  spring  of  1883,  the 
defendant  had  reasonable  cause  to  believe,  and  knew,  that 
the  quantity  of  logs  to  be  received  in  its  booms  that  season 
would  be  about  three  hundred  million  feet;  that,  June  13, 
1883,  the  defendant's  boom  became  crowded  and  jaiamed 
with  logs;  that  the  same  was  caused  by  the  careless  and  n^* 
ligent  handling  of  said  boom  and  the  logs  therein  by  the  de- 
fendant, for  the  reason  that  the  defendant  had  neglected,  and 
purposely  fEuled  and  refused,  to  make  proper  preparations  for 
the  receiving  of  said  logs  and  the  assorting  of  the  same  in 
such  a  manner  as  to  prevent  the  obstruction  of  the  naviga- 
tion of  the  river  and  the  channel  thereof;  that  at  that  time 
the  boom  became  filled  with  logs,  and  so  jammed  and  crowded 
together  that,  commencing  at  a  point  on  the  Wisoonsin  side 
about  three  miles  above  Stillwater,  and  extending  northward 
Ko  a  point  not  less  than  five  miles  above  Marine,  being  a  die* 
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tance  of  about  fifteen  miles,  the  river  and  the  channel  thereof 
were  filled  and  obstructed  the  entire  distance  mentioned,  so 
that  no  part  of  the  river  between  those  points  could  be  navi- 
gated by  steamboats,  barges,  or  other  vessels;  that  the  river 
between  those  points  remained  so  obstructed,  and  in  such  a 
oondition,  that  no  part  of  it  could  be  navigated,  until  August 
7, 1883,  being  a  period  of  fifty-five  days;  that  said  jam  caused 
the  water  to  set  back,  and  damage  the  premises  of  Walker, 
Judd,  and  Veazie;  that  said  claims  for  damages  were  sold 
and  assigned  to  the  plaintiffs.  Numerous  items  of  specific 
damages  are  alleged,  and  judgment  demanded  for  one  hun- 
dred and  forty-eight  thousand  five  hundred  dollars.  The 
answer  consists  largely  of  admissions  and  denials,  and  a 
justification  of  all  it  did  or  neglected  under  acts  of  the  terri- 
tory and  state  of  Minnesota,  constituting  its  charter  and  au- 
thority, to  wit,  the  act  of  May  17, 1851,  incorporating  the  St. 
Croix  Boom  Company,  an  act  to  organize  the  St.  Croix  Boom 
of  February  27, 1856,  and  the  several  amendments  and  re- 
enactments  thereof,  including  that  of  February  28,  1870, 
whereby  the  defendant  was  incorporated  and  organized;  and 
then,  among  other  things,  the  answer  alleges,  in  effect,  that 
the  St.  Croix  Biver  is  two  hundred  mUes  in  length;  that  from 
its  junction  with  the  Mississippi,  at  its  mouth,  for  a  distance 
of  one  hundred  and  fifty  miles  northerly,  it  constitutes  the 
boundary  line  between  the  states  of  Minnesota  and  Wisconsin; 
that  said  river  has  numerous  tributaries  flowing  into  it  from 
the  east  and  the  west, — the  most  notable  of  which  are  named, 
— ^being  twenty-three  in  number,  all  of  which  are  lumbering 
streams,  navigable  for  the  transportation  of  logs,  timber,  and 
lumber,  some  of  them  being  more  than  one  hundred  miles 
in  length,  and  many  having  tributaries  which  are  lumbering 
streams,  and  navigable  for  logs;  that  said  river  and  its  tribu- 
taries drain  an  area  of  country  of  more  than  twenty  thousand 
square  miles  in  extent;  that  the  same  is  rich  in  pine  and  other 
timber;  that  the  annual  cut  of  such  logs  had  for  the  past  few 
years  exceeded  four  hundred  million  feet,  the  separate  owners, 
grades,  and  lots  of  which  are  distinguished  by  some  seventeen 
hundred  different  marks;  that  such  logs  are  floated  down  the 
rivers  in  the  spring  floods,  and  become  intermingled  in  one 
common  mass;  that  the  St.  Croix  River  is  only  navigable  for 
Mississippi  steamboats  up  to  the  city  of  Stillwater;  that  Ma- 
rine is  twelve  miles  above  Stillwater;  that  from  Stillwater  to 
Taylor's  Falls,  a  distance  of  thirty  miles,  the  same  is  naviga- 
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ble  only  for  boats  <St  the  smallest  class  used  in  navigablo^ 
streams;  that  even  for  sach  boats,  save  in  periods  of  high 
water,  navigation  is  at  all  times  precarious  and  uncertain, 
and  at  times  substantially  impracticable  with  any  sort  o^ 
boat;  that  between  Stillwater  and  Taylor's  Falls  the  river  ir 
narrow,  shallow,  abounds  in  sloughs,  islands,  sand-banks,  anc 
is  tortuous,  intricate,  and  hard  to  navigate;  that  the  naviga^ 
tion  thereon  is  very  inconsiderable,  and  for  the  last  five  yearr 
had  been  almost  entirely  confined  to  a  single  boat,  running; 
regularly  between  those  points;  that,  under  its  charter,  it  wat^ 
the  duty  of  the  defendant  to  collect,  take  charge  of,  sort,  sepa 
rate,  and  raft,  at  its  boom,  all  logs,  timber,  and  lumber  com- 
ing down  the  river  to  that  pdnt;  that  the  foot  of  its  boozr 
was  about  one  mile  above  Stillwater,  and  extended  up  to  Titr 
comb's  Landing,  which  is  about  five  miles  above  Stillwater 
and  six  miles  below  Marine;  that  in  the  construction  and 
maintenance  of  said  boom,  the  defendant  had  employed  the^ 
highest  degree  of  skill  and  labor,  and  adopted  the  most  ap- 
proved plan  for  a  boom  at  that  point,  and  operated  the  same 
with  the  highest  skill  and  diligence,  and  as  required  by  it» 
charter;  that  it  nowhere  extended  entirely  across  the  river,  or 
interfered  with  the  navigation  thereof;  that  the  upper  boonk 
mentioned  in  the  charter  had,  many  years  before,  been  aban- 
doned; that  from  the  head  of  the  lake  down  for  about  three- 
miles  were  fixed  a  large  number  of  booms  owned  by  private- 
parties,  for  the  holding  of  logs;  that  the  log-jam  of  June,  1883, 
resulted  from  an  unusual  rise  in  the  St.  Croix  and  all  it» 
tributaries,  occurring  nearly  simultaneously,  whereby  nearly 
all  the  logs  therein  were  driven  down  said  several  streams  by 
the  owners  thereof  including  Walker,  Judd,  and  Veazie,  with 
the  greatest  rapidity,  and  without  any  fault  or  agency  of  tho 
defendant,  and  the  same  resulted  in  filling  the  river  from  the^ 
head  of  the  defendant's  boom  upwards  for  a  distance  of  sev- 
eral miles  above  Marine;  that  there  was  no  other  closing  up- 
of  said  river  during  that  year;  that,  during  the  time,  the  river 
was  so  full  of  logs  from  the  head  of  the  defendant's  boom  up- 
the  stream  that  the  same  could  not  be  navigated  by  steam- 
boats, but  that,  during  all  of  that  period  and  that  season,  a 
convenient  and  feasible  channel  was  kept  open  for  steamboats,, 
barges,  and  general  purposes  from  the  foot  of  the  defendant'^ 
boom  to  the  head  thereof. 

The  following  portions  of  the  defendant's  charter  are  neces- 
sary to  an  understanding  of  the  opinion: — 
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''Sec.  11.  The  said  St.  Croix  Boom  Corporation  are  hereby 
authorized  and  empowered  to  construct,  and  shall  constructi 
maintain,  and  keep  in  good  order  and  repair,  as  provided 
herein,  two  good,  substantial  booms  upon  the  River  St  Croix: 
one  at  such  points  between  the  head  of  Cedar  Bend,  so  called, 
and  Rock  Island,  as  they  may  select,  to  be  known  and  desig- 
nated as  the  upper  boom;  the  other  at  such  points  between 
the  head  of  Lake  St.  Croix  and  Titcomb's  Landing,  so  caUed, 
as  they  may  select,  to  be  known  and  designated  as  the  lower 
boom.  And  said  corporation  may  further  construct,  main- 
tain, and  keep,  between  Titcomb's  Landing  and  the  Iknding  at 
Marine  Mills,  such  additional  booms  as  they  may  deem  neces- 
sary or  convenient  for  the  purpose  of  holding,  controlling,  or 
securing  any  logs  or  timber  that  may  float  or  be  driven  down 
the  St.  Croix  River  and  its  tributaries,  and  may  intercept, 
stop,  and  take  exclusive  possession  of  any  such  logs  or  timber, 
and  secure  the  same  within  any  of  their  said  booms,  whenever 
said  corporation  shall  deem  it  prudent  or  necessary  so  to  do, 
in  which  case  it  shall  be  the  duty  of  said  corporation  to  drive 
said  logs  or  timber  fix>m  said  last-named  additional  booms 
to  and  within  the  limits  of  said  lower  boom  as  soon  as  practi- 
cable, at  their  own  expense.  All  logs  or  timber  floating  or 
driven  down  the  said  River  St  Croix  shall  be  collected  by  said 
corporation  in  said  boom,  and  shall  be  assorted  according  to 
their  several  marks,  and  well  rafted  in  good  rigging,  and  de- 
livered at  or  near  the  foot  of  said  lower  boom  to  the  owner  of 
such  logs  or  timber,  or  to  auch  person  as  such  owner  may 
designate;  provided,  that  hereafter  said  corporation  may,  at 
their  option,  omit  to  maintain  or  keep  up,  or  raft  logs  or  tim- 
ber at,  their  said  upper  boom;  and  in  case  and  so  long  as  said 
upper  boom  ia  not  kept  up,  except  for  the  purpose  of  rafting 
logs  or  timber  for  mill-owners  to  be  manufactured  here  be- 
tween said  booms,  as  hereinafter  provided,  it  shall  be  the  duty 
of  log-owners  to  drive  all  of  their  logs  or  timber  within  the 
limits  of  said  lower  boom,  which  said  corporation  do  not  inter- 
cept and  boom  before  the  same  reach  the  said  lower  boom,  as 
provided  aforesaid 

''Sec.  12.  All  logs  or  timber  floating  or  driven  down  the 
said  St  Croix  River  shall,  for  the  purposes  contemplated  in 
this  act,  be  deemed  to  be  in  possession  and  subject  to  the  con- 
trol and  direction  of  said  corporation  whenever  the  said  logs  or 
timber  pass  below  the  landing  at  Marine  Mills,  and  said  cor- 
poration shall  collect  and  careftdly  sort  and  raft  in  rigging 


842      J.  S.  EsATOB  Lumber  Co.  v.  Boom  Cobp.    [Wisconsin^ 

aooording  to  (heir  eeveral  marks,  raftiDg  each  mark  sepa- 
rately, all  logs  or  timber  which  may  come  within  the  limits  of 
said  lower  boom,  and  safely  secure  the  same  at  or  near  the 
foot  of  said  boom,  in  such  mamier  that  said  rafts  may  be  taken 
possession  of  and  removed  by  the  owners  thereof  without  hin* 
drance  or  inconvenience 

"Sec.  13 They  shall  employ  all  the  men  and  furnish 

all  the  material  necessary  to  raft  and  deliver  logs,  and  use  all 
reasonable  exertion  to  effect  such  delivery  as  soon  as  possible, 
and  shall,  when  practicable,  notify  the  owner  of  any  logs  ready 
for  delivery,  or  his  agent,  of  the  time  when  such  logs  must  be 
removed.  The  owner  of  logs  or  timber  rafted  and  ready  for 
delivery  as  provided  herein  shall  receive  and  take  away  the 
same  within  thirtynsix  hours  from  the  time  such  logs  or  tim- 
ber is  so  made  ready  for  delivery.  Whenever  any  unrea- 
sonable  delay  in  delivering  logs  or  timber,  as  provided  herein, 
shall  be  caused  by  the  neglect  of  said  corporation  to  employ 
sufficient  men,  or  to  furnish  necessary  material,  or  tools  to 
raft  and  deliver  such  logs  or  timber,  or  if  such  delay  shall  be 
caused  by  any  defect  in  the  construction  of  said  boom,  or  by 
any  failure  to  keep  the  same  in  good  repair,  or  from  any  cause 
within  the  power  of  said  corporation  to  prevent  or  remove, 
then,  in  such  case,  said  corporation  shall  be  liable  to  the 
owner  of  such  logs  or  timber  so  detained  or  delayed  for  the 
damages  caused  by  such  delay;  provided,  said  corporation 
shall  not  be  liable  for  any  delay  in  rafting  or  delivering  logs 
or  timber  caused  by  low  water,  or  by  an  unusual  or  extraordi- 
naiy  press  or  jam  of  logs  or  timber  within  the  limits  of  their 
said  boom,  if  such  corporation  shall  use  all  reasonable  and 
timely  efforts  to  prevent  or  shorten  the  period  of  such  delay; 
and  for  the  damage  caused  by  any  failure  or  neglect  to  com* 
ply  with  any  of  the  provisions  of  this  act,  the  said  corporatioa 
shall  be  liable  to  any  person  sustaining  damage  thereby,  and 
such  damage  may  be  collected  by  action  in  any  court  of  com- 
potent  jurisdiction 

"Sec.  16.  Whenever,  in  the  due  and  vigilant  exercise  of 
all  the  powers  and  privileges  conferred  by  its  charter,  logs  or 
other  timber  shall  enter  its  booms  faster  than  the  same  can 
reasonably  be  rafted  by  the  said  corporation  without  obstruc- 
tion to  the  channel  as  herein  provided,  or  shall  without  fault 
or  negligence  of  the  corporation,  using  due  and  proper  care 
and  diligence,  pass  through  or  out  of  the  said  boom,  the  coirpo* 
ration  is  hereby  authorized  and  required  to  pick  up  and  odl- 
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lect  all  each  logs  in  booms  of  convenient  size,  substantially 
constructed 

'^  Sec.  18.  The  said  corporation  shall  always  and  at  all  times 
give  free  passage  to  all  rafts,  steamboats,  keel-boats,  or  other 
water-craft  navigating  the  said  River  St.  Croix,  without  any 
hindrance  or  delay  by  reason  of  said  booms,  or  the  logs  therein 
confined;  and  shall,  whenever  from  unusual  press  or  jam  of 
logs  or  other  cause  the  channel  of  said  river  shall  become  so 
obstructed  that  the  craft  aforesaid  cannot  pass  through,  use 
all  possible  efforts,  and  the  most  efficient  and  speediest  means, 
to  remove  such  obstruction  and  allow  such  water-craft  to  pass 
through  without  unnecessary  delay;  and  should  any  rafts  or 
parts  of  rafts  of  logs  or  other  timber  or  lumber  float  into  said 
booms,  the  corporation  shall  deliver  the  same  without  delay, 
for  such  reasonable  compensation  as  shall  indemnify  the  said 
corporation  for  so  delivering  the  same. 

^'Sec.  19.  Said  corporation  or  its  agents  shall  have  the  right 
at  any  time  to  enter  any  boom  or  slough  between  said  upper 
and  lower  booms,  for  the  purpose  of  taking  therefirom  any  logs 
or  timber  that  by  this  act  the  said  corporation  are  reqtdred  to 
drive  to  the  said^  lower  boom 

"  Sec.  21.  The  said  corporation  shall  have  the  right  to  enter 
upon  and  occupy  any  land  that  may  be  necessary  for  properly 
conducting  their  business  as  herein  required;  and  in  case  of 
60  entering  upon  or  occupying  lands,  if  any  person  or  persons 
shall  suffer  loss  or  damage  thereby,  the  corporation  shall  make 
just  compensation  therefor,"  as  therein  provided. 

At  the  conclusion  of  the  testimony,  the  court  granted  the  de- 
fendant's motion  for  a  nonsuit,  and  the  plaintiffs  appealed. 

Fayette  Marsh  and  John  W.  Baahfardj  for  the  appellants. 
R.  H.  Start  and  J.  N.  CaMe^  for  the  respondent. 

Cassodat,  J.  The  general  description  of  the  St  Cioix 
River,  as  given  in  the  answer  and  above  stated,  seems  to  be 
verified  to  some  extent  by  the  map.  The  lower  end  or  widened 
part  of  the  river  is  known  as  Lake  St.  Croix.  The  city  of 
Stillwater  is  situated  near  the  upper  end  of  this  lake,  on  the 
Minnesota  side,  and  is  some  thirty  miles  above  where  the  lake 
empties  into  the  Mississippi.  It  is  conceded  that  no  part  of 
the  upper  boom  mentioned  in  the  eleventh  section  of  the  charter 
printed  above,  located  between  the  head  of  Cedar  Bend,  eigh* 
teen  miles  above  Stillwater,  and  a  place  called  Rock  Island, 
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about  ten  miles  farther  up  the  river,  and  near  Tajlor's  FallSi 
was  maintained  at  the  time  of  this  log-jam,  in  1883,  but  that 
the  same  had  long  before  been  wholly  abandoned,  as  author- 
ized by  that  section  of  the  charter.  The  defendant  concedes, 
however,  that  the  lower  boom  therein  mentioned  had  long 
previoosly  been  constmoted,  and  was  maintained  at  the  time 
of  the  jam;  that  the  foot  of  it  was  about  one  mile  above  Still- 
water, and  extended  up  to  Titcomb's  Landing,  about  five 
miles  above  Stillwater.  It  is,  moreover,  conceded  that  the 
defendant  had  previously,  as  authorised  by  the  section,  con- 
structed, and  at  the  time  of  the  jam  was  maintaining,  certain 
additional  booms  between  Titcomb's  Landing  and  Marine 
Mills,  about  twelve  miles  above  Stillwater,  for  the  purpose  of 
holding,  controlling,  and  securing  such  logs  and  timber  as 
might  float  or  be  driven  down  the  St  Croix  and  its  tributaries. 
The  foot  of  such  lower  boom  started  near  the  Minnesota  shore. 
Then,  after  proceeding  up  the  river  about  half  a  mile,  it  came 
to  the  foot  of  a  line  of  bars  or  islands  in  the  river,  one  above 
another,  along  which  it  followed,  gradually  nearing  the  Wis* 
cousin  shore,  with  an  outside  boom,  so  called,  in  the  Wiscon- 
sin channel,  until  it  struck  Four  Mile  Island,  and  from  thence 
it  continued  a  mile  or  more  fiEurther  up  to  the  upper  *'trip"  at 
Titcomb's  Landing.  For  the  most  of  that  distwce  such  pil* 
ing  and  booms  were  near  the  Wisconsin  shore,  with  an  occa- 
sional ''trip,''  or  ''gap,"  through  which  logs  or  boats  might 
pass  to  and  from  the  main  channel,  which  was  mostly  on  the 
Minnesota  side  of  the  river,  to  what  was  called  the  "canal," 
on  the  Wisconsin  side  of  the  river.  On  the  Minnesota  side  of 
the  river,  and  opposite  the  head  of  Four  Mile  Island,  was  a 
short  boom  at  the  head  of  Lyman's  Slough,  which  had  a  cor^ 
responding  bar  or  island  running  down  the  river  about  a  mile* 
Between  Four  Mile  Island  and  Titcomb's  Landing  was  Bevior's 
Island,  about  half  a  mile  in  length,  with  a  narrow  slough  of 
the  same  name  between  it  and  the  Minnesota  shore.  About 
half  a  mile  above  Titcomb's  Landing  was  a  "cutK>ff,"  on  the 
Wisconsin  shore,  leading  around  into  one  of  the  outlets  of 
Apple  River  and  Rice  Lake,  and  thence  into  the  canal  men- 
tioned at  the  upper  "trip."  This  cut-off,  however,  was  only 
used  in  extremely  high  water.  From  the  head  of  this  cut-off 
there  ran  along  up  the  Wisconsin  shore  the  defendant's  piling 
and  booms  to  the  entrance  of  Kelley's  Slough,  opposite  the 
foot  of  Areola  Island,  being  a  distance  of  about  a  mile.  That 
slough  ran  into  one  of  the  outlets  of  Rice  Lake  and  Apple 
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Biver,  and  thence  into  the  main  channel.  Just  above  the 
head  of  the  cat-off,  and  in  about  the  middle  of  the  river,  was 
Trask's  Islandi  about  half  a  mile  in  length,  with  the  defend- 
ant's  piling  and  booms  on  the  lower  east  half  of  it  and  the 
upper  west  half  of  it.  From  the  head  of  Trask's  Island  there 
was  a  line  of  the  defendant's  piling  and  booms  running  up 
near  the  middle  of  the  river,  a  distance  of  nearly  half  a  mile, 
to  the  foot  of  Areola  Island,  and  thence  for  a  short  distance 
along  the  east  side  of  it.  That  island  was  narrow,  about  a 
quarter  of  a  mile  in  length,  and  divided  the  main  channel  of 
the  river.  Opposite  the  head  of  that  island,  and  on  the  Min- 
nesota shore,  was  the  mouth  of  Page's  Slough, — a  crooked 
channel  of  variable  width,  and  about  three  or  three  and  a  half 
miles  in  length,  and  fed  from  the  main  channel.  From  the 
head  of  Areola  Island,  up  the  main  channel,  to  the  head  of 
Page's  Slough,  was  about  two  and  a  half  or  three  miles.  On 
the  east  of  that  section  of  the  river,  and  from  six  to  ten  hun- 
dred feet  from  it,  was  Rice  Lake,  fed  from  the  river  near 
Marine  Mills  by  a  narrow  and  shallow  slough.  At  some 
places  the  distance  between  Page's  Slough  and  the  main  chan- 
nel was  over  half  a  mile.  In  the  spaces  between  them  were 
Mud  Lake  and  Butler  Lake.  From  the  head  of  P^e's  Slough 
to  Marine  Mills  was  about  a  mile.  There  is  evidence  tending 
to  show  that  the  drfendant's  pUing  extended  from  the  head  of 
Areola  Island  to  the  land  between  the  main  channel  and 
Page's  Slough;  also  at  the  head  of  Page's  Slough. 

It  is  manifest  from  the  charter  that  the  defendant's  booms 
below  Titoomb's  Landing  were  for  the  purposes  of  storing,  as- 
sortingf  and  delivering  logs  and  timber  to  the  respective 
owners,  designated  by  marks,  of  which  there  appear  to  have 
been  several  hundred;  while  the  several  additional  booms 
above  Titcomb's  Landing  were  for  the  purpose  of  holding,  con« 
trolling,  securing,  and  guiding  such  logs  into  such  lower  booms. 
It  appears  from  the  evidence  that,  during  the  season  of  1882, 
commencing  May  10, 1882,  and  finishing  September  7, 1882, 
the  defendant  ran  through  and  turned  out  of  its  booms,  near 
the  foot  thereof,  logs  sufficient  to  make  272,418,460  feet;  that 
of  that  amount  only  about  27,600,000  were  so  turned  out 
prior  to  June;  that  on  some  days  it  so  turned  out  over  6,000,- 
000  feet.  During  the  season  of  1883,  commencing  April  25, 
1883,  and  ending  August  22,  1883,  it  ran  through  and  turned 
out  of  its  booms,  near  the  foot  thereof,  logs  sufficient  to  make 
271,374,690  feet,  of  which  over  44,000,000  were  so  turned  out 
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prior  to  June;  that  on  some  days  it  turned  out  nearly  5,000,000 
feet. 

It  appears  fix>m  the  evidence  that  some  time  in  the  early 
part  of  June,  1883,  the  defendant's  booms  below  Titcomb's 
Landing  became  filled  with  logs,  containing  some  seventy  or 
eighty  million  feet;  that  the  logs  continued  to  come  down  the 
river  faster  than  they  were  sorted  and  turned  out  at  the  foot 
of  the  booms;  that  in  the  fore  part  of  June  the  boom  fix>m  the 
head  of  Trask's  Island  to  the  foot  of  Areola  Island  was  sub- 
stantiaUy  closed;  that  when  the  logs  had  filled  the  channel 
east  of  Areola  Island  to  the  head  thereof,  and  about  June  11, 
1883,  a  rope  boom  was  put  across  to  the  western  shore  of  the 
main  channel  from  the  head  of  that  island,  and  thus  very 
largely  stopping  the  passage  of  logs  below;  that  thereupon  the 
steamboat  and  barges  of  Walker,  Judd,  and  Veazie,  and  other 
water-craft,  which  had  previously  passed  up  and  down  the 
main  channel  above  Areola  Island,  continued  their  naviga^ 
tion,  through  Page's  Slough,  to  about  June  16, 1S83,  and  until 
the  head  of  the  jam  in  the  main  channel  above  Areola  Island 
had  reached  a  point  above  the  head  of  Page's  Slough,  when 
all  navigation  ceased  until  on  or  about  August  7, 1883.  Dur* 
that  time,  Walker,  Judd,  and  Veazie  transferred  firom  their 
mills  at  Marine  to  their  boats  at  Page's  Slough  eight  hundred 
and  forty  thousand  feet  of  their  lumber.  The  head  of  the  jam 
continued  to  move  up  the  river  until  it  reached  a  point  some 
distance  above  Vassa,  which  is  four  miles  above  Marine  Mills. 
It  is  estimated  that  there  were  in  the  jam  from  one  hun- 
dred and  twenty-five  to  one  hundred  and  eighty  million  feet. 
Walker,  Judd,  and  Veazie  had  about  seventeen  million  feet  in 
the  jam,  of  which  a  drive  of  about  seven  million  reached  the 
head  of  the  jam  when  it  was  at  Marine  Mills,  and  the  other  ten 
million  when  the  head  of  the  jam  was  near  Vassa,  about  ten 
days  afterwards.  From  June  Ist  to  the  10th  the  average  out- 
put from  the  defendant's  booms,  at  the  foot  thereof,  was 
2,608,250  feet  per  day,  and  for  tho  balance  of  that  month 
3,260,800  feet  per  day;  and  such  daily  output  was  greatly  in- 
creased for  the  month  of  July.  The  average  daily  output  from 
the  defendant's  booms  in  May  and  June,  1884,  was  consider- 
ably larger  than  in  1883.  There  was  evidence  tending  to  show 
that  Mud  and  Butler  lakes,  connected  with  Page's  Slough, 
could  be  improved  so  as  to  store  several  million  feet  of  logs, 
especially  during  a  high  stage  of  water,  and  that  the  same 
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was  true  respecting  Rice  Lake.    Such  is  the  general  nature  of 
fbe  evidence  upon  which  the  court  granted  a  nonsuit 

The  gravamen  of  the  complaint  is,  that  the  defendant,  as- 
suming to  proceed  under  its  charter,  had  wholly  obstructed 
the  navigation  of  the  river,  without  authority  of  law,  and  in 
violation  of  the  provisions  of  its  charter,  and  for  its  failure 
and  refusal  to  make  proper  preparations  for  receiving  and 
assorting  logs,  and  its  careless  and  negligent  handling  of  such 
logs  and  its  booms.  The  use  of  rivers  and  smaller  streams  for 
the  floatage  of  logs  is  essential  to  the  continued  prosperity  of 
the  immense  lumber  and  industrial  interests  of  Northern  Wis- 
consin. The  regulation  and  preservation  of  such  use,  in  con- 
nection with  and  as  facilitating  navigation  by  reasonable  and 
proper  booms  and  other  structures,  has  long  been  the  legisla- 
tive policy  of  this  state,  as  frequently  sanctioned  by  this  court 
It  is  true  the  constitution  of  the  state  declares  that  ^'  the  River 
Mississippi,  and  the  navigable  waters  leading  into  the  Missis- 
sippi and  St  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  as  well  to  the 
inhabitants  of  the  state  as  to  the  citizens  of  the  United  States, 
without  any  tax,  impost,  or  duty  therefor":  Sec.  1,  art  9. 
This  provision  is  taken  almost  literally  from  the  fourth  of  the 
^'articles  of  compact"  contained  in  the  ordinance  of  1787,  and 
section  3  of  the  enabling  act  for  the  admission  of  the  state. 
In  speaking  of  it  in  Wisconsin  R,  Imp.  Co.  v.  Manaonj  43  Wis. 
261  et  seq.,  the  present  chief  justice  said:  *^  Though  the  lan- 
guage of  the  constitution  is  general,  it  must  receive  a  reason- 
able construction.  It  would  be  most  unreasonable  to  say  that 
it  prohibited  the  state  from  granting  power  to  a  corporation  or 
individual  to  make  a  canal  or  railroad  through  or  across  the 
*  carrying  places,'  or  to  construct  works  in  a  stream,  at  a  point 
where  its  waters  were  unnavigable,  for  improving  the  naviga- 
tion, and  to  charge  a  reasonable  toll  as  a  compensation  for  the 
benefit  of  such  improvements."  It  is  then  said  that  the  object 
of  this  provision  ''  was  to  prevent  the  imposition  of  any  tax, 
impost,  or  duty  for  the  use  of  the  streams  and  carrying  places 
in  their  natural  state.  The  constitution  relates  to  navigable 
waters  only.  It  does  not  deprive  the  legislature  of  the  power, 
through  the  instrumentality  of  corporations  or  individuals,  to 
connect  unnavigable  waters  by  canals  or  other  means,  or  to 
render  navigable  places  in  them  not  navigable  by  nature,  and 
to  charge  tolls  in  such  cases  for  the  use  of  the  waters  made 
navigable  by  such  improvements.    It  is  evident  that  watem 
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may  be  partially  navigable  only,  either  as  to  time  or  mode  of 
navigation;  and  the  constitntion  does  not  deprive  the  legisla* 
ture  of  the  power  of  making  such  improvements  as  increaso 
the  navigability  of  partially  navigable  waters,  either  in  point 
of  time  or  mode  of  navigation,  and  to  charge  tolls  for  the  use 
of  waters  whose  navigability  is  so  increased  by  such  improve- 
ments. This,  we  think,  is  the  true  construction  of  the  consti- 
tution." The  objection  to  such  improvement  company  taking 
possession  of  *'the  entire  channel  of  the  river"  is  then  an* 
Bwered  in  these  words:  '^  It  is  said  that  any  improvement  au- 
thorized  should  require  the  river  to  be  left  in  substantially 
its  former  state,  so  as  to  give  the  public  the  option  to  use  the 
improvement  and  pay  the  toll,  or  the  free  natural  channeL 
We  do  not  feel  the  force  of  this  position.  •  •  •  •  The  legisla* 
ture  is,  primarily  at  least,  the  judge  of  tiie  necessity  of  the 
improvement;  and  when  it  delegates  the  power  to  a  corpora- 
tion, and  the  state  does  not  question  that  the  improvement 
made  by  the  corporation  is  in  conformity  with  the  delegated 
power,  it  seems  to  us  that  neither  the  necessity  nor  usefulness 
of  the  improvement,  nor  the  manner  in  which  it  is  made,  can 
be  called  in  question  by  private  parties.  Large  .discretion  was 
given  the  plaintiff  as  to  the  mode  of  executing  the  work,  and 
presumably  it  has  exercised  the  power  conferred  wisely.  The 
case  involves  no  question  of  foreign  or  interstate  commerce,  or 
of  the  paramount  authority  of  Congress  over  the  public  navi- 
gable waters  of  the  United  States Until  Congress  exer- 
cises its  power  over  the  subject,  the  improvement  legalized  by 
the  state  cannot  be  called  in  question  by  private  parties."  In 
support  of  these  propositions,  the  opinion  cites  Pound  v.  Twrcl^ 
95  U.  S.  469. 

These  several  propositions  are  in  harmony  with  subsequent 
adjudications  in  this  court:  Stevens  Paint  Boom  Co.  v.  ReiUy, 
44  Wis.  295;  46  Id.  237;  Cohn  v.  Waueau  Boom  Co.,  47  Id. 
814;  Borchardt  v.  Wdusau  Boom  Co.,  54  Id.  107;  41  Am.  Bep. 
12;  Black  River  F.  D.  Aetfn  v.  Ketchumj  54  Wis.  813;  Black 
River  Imp.  Co.  v.  La  Crosse  B.  &  T.  Co.,  54  Id.  659;  Edwitds 
V.  Wausau  Boom  Co.,  67  Id.  463.  The  same  propositions  are 
also  sanctioned  by  numerous  cases  in  the  supreme  court  of 
the  United  States  in  addition  to  Pcwnd  v.  Twrck,  Mfpm:  See 
Withers  v.  BwUey,  20  How.  84;  Escanaba  Co.  v.  Chicago,  107 
U.  S.  678;  Ruse  v.  Glover,  119  Id.  543;  OuaehUa  Packet  Co.  v. 
Aiken,  121  Id.  444;  Sands  v.  Manistee  R.  Imp.  Co.,  123  Id. 
288.    In  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  322,  it  was  said  bj 
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Ryan,  C.  J.,  that  '4t  is  settled  in  this  state  that  a  riparian 
owner  on  navigable  water  may  construct,  in  front  of  his  land« 
in  shoal  water,  proper  wharves,  piers,  and  booms,  in  aid  of 
navigation,  at  his  peril  of  obetmcting  it,  far  enough  to  reach 
actually  navigable  water.  This  is  properly  a  riparian  right, 
resting  on  title  to  the  bank,  and  not  upon  title  to  the  soil 
onder  the  water.  It  is  a  private  right,  however,  resting,  in 
the  absence  of  prohibition,  upon  a  passive  or  implied  license 
by  the  public,  is  subordinate  to  the  public  use,  and  may  be 
regulated  or  prohibited  by  law.''  Then,  after  construing  the 
company's  charter  as  giving  the  exclusive  right  of  constructing 
booms  for  holding,  storing,  and  assorting  logs  for  a  certain 
distance  up  and  down  the  river,  and  works  in  the  water  in 
aid  thereof,  but  without  authorizing  the  use  of  any  of  the 
river's  banks  owned  by  other  parties,  it  was,  in  effect,  held 
that,  as  the  chief  value  of  the  river  was  for  the  floatage  of  logs 
to  market,  and  such  booms  were  necessary  therefor,  and  as 
the  company's  charter  gave  an  equal  right  in  the  use  of  such 
works  to  all  the  world,  the  defendant  should  be  held  to  be  a 
quari  public  corporation,  with  franchises  for  a  public  use,  and 
that  the  prohibition  of  other  riparian  owners  on  the  same  river, 
within  such  limits,  from  constructing  other  booms  therein,  was 
a  valid  exercise  of  a  paramount  public  right:  Id. 

Among  the  authorities  cited  in  the  opinion  in  support  of  such 
exclusive  right  is  Potmd  v.  Turck^  mpra.  That  was  an  action 
in  the  circuit  court  of  the  United  States  for  damages  in  the 
delay  of  a  raft  of  lumber,  etc.,  by  reason  of  booms,  piers,  and 
dams  constructed  entirely  across  the  Chippewa  River  by  legis- 
lative authority  from  this  state,  and  in  such  a  manner  as  to 
constitute  material  obstructions  to  the  navigation  of  the  same 
by  any  species  of  water-craft.  The  judgment  of  the  trial 
court  was  reversed  because  that  court  had  charged  the  jury, 
in  effect,  "  that  if  the  structures  of  the  defendants  were  a  ma- 
terial obstruction  to  the  general  navigation  of  the  river,  the 
statute  of  the  state  afforded  them  no  defense,  though  they 
were  built  in  strict  conformity  to  its  provisions ":  Pound  v. 
Turckf  supra.  This  was,  in  effect,  put  upon  the  ground  that 
conceding  that  the  Chippewa,  though  small,  was  a  navigable 
river  and  protected  by  the  commercial  clause  of  the  constitu- 
tion of  the  United  States,  yet  that  it  was  not  of  such  a  nature 
as  to  give  Congress  exclusive  jurisdiction,  and,  until  Congress 
should  intervene  by  appropriate  legislation,  the  matter  of 
navigation  was  subject  to  the  control  of  the  legislature  of  the 
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state.  In  support  of  this  positioDy  the  opinion  cites  adjudica* 
tions  of  that  court  sanctioning  the  validity  of  state  l^slatioa 
authorizing  dams  and  bridges  across  navigable  streams  in  a 
manner  to  wholly  or  partially  obstruct  navigation:  WUliony. 
Black  Bird  C.  M.  Co.,  2  Pet  245;  Oilman  v.  PhOaddpkia,  S 
WaU.  718. 

The  decision  of  Potind  v.  Twrek,  Bupra,  has  frequently  been 
approved  by  the  supreme  court  of  the  United  States:  Escanaba 
Co.  V.  Chieagoj  107  U.  S.  886;  CardweU  v.  American  Bridge 
Co.,  118  Id.  210, 211;  WtOameUe  Iron  Bridge  Co.  v.  Haieh,  12& 
Id.  8.  In  CardweU  v.  American  Bridge  Co.,  euproj  Mr.  Justice 
Fieldy  construing  the  act  admitting  California  into  the  Union^ 
and  guaranteeing  the  free  navigation  of  its  waters  as  public 
highways  substantially  in  the  language  of  our  state  constitu- 
tion above  quoted,  said:  ^*  The  act  enabling  the  people  of  Wis- 
consin territory  to  form  a  constitution^  and  for  admission  into 
{he  Union,  contains  a  similar  clause.  And  yet  in  Pound  v; 
Turckj  .  •  •  •  it  was  held  that  a  statute  of  that  state  which 
authorised  the  erection  of  a  dam  across  a  navigable  river 
within  her  limits  was  not  unconstitutional^  in  the  absence  of 
other  legislation  by  Congress  bearing  on  the  case.  The  court 
does  not  seem  to  have  considered  the  question  as  affected  by 
the  clause  in  the  enabling  act.  That  clause  is  not,  it  is  true* 
commented  on  in  the  opinion;  but  the  section  containing  it  i» 
referred  to,  and  the  declaration  that  navigable  streams  within 
the  state  are  to  be  common  highways  must  have  been  in  the 
mind  of  the  court  •  •  •  •  The  clause,  therefore,  in  the  act 
admitting  CaUfomia,  •  •  •  •  must  be  considered,  according  to 
these  decisions,  as  in  no  way  impairing  the  power  which  the 
state  could  exercise  over  the  subject  if  the  clause  had  no  ex* 
istence."  He  then,  in  effect,  construes  the  clause  as  insuring 
*^  a  highway  equally  open  to  all,  without  preference  to  any, 
and  unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use 
of  the  navigable  streams  by  private  parties  to  the  exclusion  of 
the  public,  and  the  exaction  of  any  toll  for  their  navigation." 

In  the  more  recent  case  of  Hamilton  v.  Viektburg  etc. 
R.  R.  Co. J 119  U.  S.  280,  the  company  was  chartered  by  the 
state  of  Louisiana  to  build  its  railroad  from  a  point  opposite 
Vicksburg  to  the  Texas  line.  In  doing  so,  it  constructed  a 
bridge,  with  a  draw,  over  the  Bouff  River,  which  was  navi- 
gated by  the  plaintiff's  steamer,  for  about  six  months  each 
year,  from  a  point  several  miles  above  to  the  Mississippi 
Biver.    The  decay  of  the  bridge  necessitated  a  reconstructi<m. 
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which  was  done  at  a  time  least  likely  to  interfere  with  such 
navigation.  Bj  reason  of  unexpected  rains,  the  river  became 
navigable  for  such  steamer  earlier  than  usual;  but  by  reason 
of  temporary  obstruction,  necessitated  by  building  the  bridge, 
the  same  was  wholly  prevented  for  six  weeks,  and  the  action 
was  brought  to  recover  damages  therefor.  The  company  jus- 
tified under  such  state  legislation,  and  on  the  ground  that  its 
action  was  necessary,  and  performed  with  reasonable  care. 
The  plaintiff  claimed  that  such  state  legislation  was  void  by 
reason  of  the  clause  in  the  enabling  act  and  act  for  the  ad- 
mission of  Louisiana,  guaranteeing  the  free  navigation  of  such 
river  substantially  like  that  quoted  from  our  state  constitu- 
tion. The  state  court  held  that  the  obstruction,  under  the 
circumstances,  was  darwnum  absque  injuria^  and,  following  the 
cases  cited,  such  judgment  was  affirmed  by  the  supreme  court 
of  the  United  States  on  writ  of  error.  Among  other  things, 
Mr.  Justice  Field,  speaking  for  the  whole  court,  said:  ^^  Until 
Congress  intervenes  in  such  cases,  and  exercises  its  authority, 
the  power  of  the  states  is  plenary."  Then,  after  stating  that 
no  specific  directions  as  to  the  form  and  character  of  such 
bridges  were  prescribed  in  the  charter,  he  said:  ''  The  author- 
ity of  the  company  to  construct  them  was  only  an  implied 
one,  from  the  &ct  that  such  structures  were  essential  to  the 
continuous  connection  of  the  line.  Two  conditions,  however, 
must  be  deemed  to  be  embraced  within  this  implied  power; 
one,  that  the  bridges  should  be  so  constructed  as  to  insure 
safety  to  the  crossing  of  the  trains,  and  be  so  kept  at  all 
times;  and  the  other,  that  they  should  not  interfere  unneces- 
sarily with  the  navigation  of  the  streams." 

In  the  very  recent  case  of  Willamette  Iran  Bridge  Co.  v. 
Hatch  J 125  U.  S.  9  et  seq.,  Mr.  Justice  Bradley,  speaking  for 
the  whole  court  as  to  the  construction  to  be  given  to  substan- 
tially the  same  clause  here  involved,  said:  ''In  admitting 
some  of  the  new  states,  however,  the  clause  in  question  has 
been  inserted  in  the  law,  as  it  was  in  the  case  of  Oregon, 
whether  the  state  was  carved  out  of  the  territory  northwest  of 
the  Ohio  or  not;  and  it  has  been  supposed  that,  in  this  new 
form  of  enactment,  it  might  be  regarded  as  a  regulation  of 

commerce  which  Congress  has  the  right  to  impose 

Conceding  this  to  be  the  correct  view,  the  question  then 
arises,  What  is  its  fair  construction?  What  regulation  of 
commerce  does  it  affect?  Does  it  prohibit  physical  obstruc- 
tions and  impediments  to  the  navigation  of  the  streams,  or 
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does  it  prohibit  only  the  imposition  of  duties  for  the  use  of 
the  navigation,  and  any  discrimination  denjring  to  citisens  of 
other  states  the  equal  right  to  such  use?  This  question  has 
been  before  this  court,  and  has  been  decided  in  favor  of  the 
latter  construction.  It  is  obvious  that,  if  the  clause  in  ques- 
tion does  prohibit  physical  obstructions  and  impediments  in 
navigable  waters,  the  state  legislature  itself,  in  a  state  where 
the  clause  is  in  force,  would  not  have  the  power  to  cause  o^ 
authorize  such  obstructions  to  be  made  without  the  consent  of 
Congress.  But  it  is  well  settled  that  the  legislatures  of  such 
states  do  have  the  same  power  to  authorize  the  erection  of 
bridges,  dams,  etc.,  in  and  upon  the  navigable  waters  wholly 
within  their  limits,  as  have  the  original  states,  in  reference  to 
which  no  such  clause  exists.''  In  support  of  such  positions 
he  cites  the  cases  above  mentioned,  and  adds:  ''It  is  clear, 
therefore,  that,  according  to  the  construction  given  by  this 
court  to  the  clause  in  the  act  of  Congress  relied  upon  by  the 
court  below,  it  does  not  refer  to  physical  obstructions,  but  to 
political  regulations  which  would  hamper  the  freedom  of  com- 
merce. It  is  to  be  remembered  that,  in  its  original  form  [as 
in  our  state  constitution],  the  clause  embraced  carrying  places 
between  the  rivers,  as  well  as  the  rivers  themselves;  and  it  can- 
not be  supposed  that  those  carrying  places  were  intended  to 
be  always  kept  up  as  such."  He  then  indicates  that  some  of 
those  places  are  now  covered  by  populous  towns  or  otherwise 
occupied,  and  that  the  clause  there  in  question  did  not  estab- 
lish the  police  power  of  the  United  States  over  the  rivers  of 
Oregon. 

The  supreme  court  of  Minnesota,  under  a  constitutional 
provision  like  our  own,  hieui  reached  the  same  conclusion;  and, 
in  support  of  it,  cites  Povmd  v.  Twrch^  eupra^  the  decisions 
from  this  state  above  mentioned,  and  also  cases  from  Michi- 
gan: Odbome  v.  Knife  FaUs  Boom  Corp.^  82  Minn.  412.  Tho 
same  was  held  in  Craig  v.  Kline^  65  Pa.  St.  S99,  8  Am.  Bep. 
636,  notwithstanding  the  existing  agreement  between  Mary- 
land and  Pennsylvania  for  the  preservation  of  the  free  and 
public  navigation  of  the  Susquehanna  River:  Dtdvih  Lumber 
Co.  V.  St.  Louis  Boom  &  Imp.  Co.,  17  Fed.  Rep.  419. 

Obviously,  the  conclusions  thus  reached  are  in  conflict  with 
some  things  said  by  my  brother  Taylor,  in  Sweeney  v.  C.  M.  A 
Si.  P.  R.  Co.y  60  Wis.  67  et  seq.,  as  to  obstructions  in  navigablo 
rivers  which  the  legislature  could  not  authorise,  should  they 
make  the  attempt;  but  the  question  thus  suggested  was  noi 
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there  involyed,  and  the  absolute  right  of  anthoriziDg  the  per* 
manent  obstruclioD  of  such  rivers  is  not  here  involved.  The 
right  to  authorize  booms  for  the  interception,  storage,  and 
handling  of  logs  in  a  manner  to  materially  interfere  with  the 
navigation  by  steamboats  and  other  water-craft,  however,  is 
involved,  and  such  right  is  not  only  sanctioned  by  the  supreme 
court  of  the  United  States,  but  by  numerous  adjudications  of 
this  court. 

2.  The  obstructions  here  complained  of  were  in  that  part 
of  the  St.  Croix  River  constituting  the  boundary  line  between 
this  state  and  Minnesota.  The  defendant  justifies  under  cor- 
porate authority  derived  solely  from  Minnesota.  We  are  here 
confronted  with  the  question  whether  such  authority,  so 
granted  by  that  state  alone  and  without  the  concurrence  of 
this,  is  of  any  validity.  Our  constitution  declares  that  ^Hhe 
state  shall  have  concurrent  jurisdiction  on  all  rivers  and 
lakes  bordering  on  this  state,  so  far  as  such  rivers  or  lakes 
shall  form  a  common  boundary  to  the  state  and  any  other 
state  or  territory  now  or  hereafter  to  be  formed  and  bounded 
by  the  same":  Const.  Wis.,  sec.  1,  art.  9.  This  provision  is 
substantially  the  same  as  the  third  section  of  the  act  of  Con- 
gress of  August  6, 1846,  enabling  the  organization  of  this  state 
preparatory  to  its  admission  into  the  Union.  Substantially 
the  same  provision,  as  applied  to  Minnesota,  is  found  in  sec- 
tion 2  of  article  2  of  the  constitution  of  that  state,  which 
is  in  substance  the  same  as  section  2  of  the  enabling  act  for 
the  organization  of  that  state,  passed  by  Congress  in  1857. 
Such  "concurrent  jurisdiction,"  therefore,  is  fairly  established 
by  the  combined  action  of  the  general  government  and  each 
of  these  two  states.  Its  significance  is  the  important  inquiry 
presented.  No  one  will  deny  that  the  one  state  has  as  much 
jurisdiction  over  the  commerce  of  the  river  as  the  other,  nor 
that  the  jurisdiction  of  each  and  both  must  be  and  remain 
subordinate  to  any  action  of  Congress,  under  the  commercial 
clause  of  our  national  constitution.  The  question  recurs, 
whether  one  of  these  states,  without  the  concurrence  of  the 
other,  can  legally  grant  the  booming  privileges  and  rights 
authorized  by  the  defendant's  charter. 

The  gravity  of  the  question  cannot  well  be  overestimated. 
The  commerce  of  the  Northwest  is  rapidly  increasing.  Per- 
haps over  five  hundred  miles  of  the  boundary  line  of  this 
state  is  made  up  of  navigable  rivers.  Jurisdiction  claimed 
under  the  authority  of  the  one  state  to-day  may  be  asserted 
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under  the  authority  of  the  other  to-morrow.  Jurisdiction  de- 
nied in  the  one  state  this  year  may  be  assumed  by  the  same 
state  next  year.  It  is  important  to  the  people  of  this  state,  as 
well  as  such  adjoining  states,  therefore,  that  the  question  sug- 
gested should  be  carefully  considered,  and  then  determined  in 
strict  accordance  with  the  established  law,  and,  as  far  as  may 
be,  in  harmony  with  the  decisions  of  the  supreme  court  of  the 
United  States,  which  are,  of  course,  binding  on  all  questions 
of  interstate  commerce.  But  we  are  referred  to  no  case  in 
that  court,  and  we  find  none,  covering  the  precise  question 
here  presented.  We  do  find,  however,  numerous  adjudica- 
tions in  that  court  involving  the  right  of  one  state  to  interfere 
with  the  navigation  of  the  waters  of  a  river  constituting  the 
boundary  line  between  it  and  another  state.  Some  of  these 
cases  may  be  instructive  here. 

It  seems  to  be  well  settled  in  that  court,  as  well  as  others, 
that  the  shores  of  navigable  waters,  and  the  soils  under  them, 
were  not  granted  to  the  United  States,  but  were,  with  the  rig^t 
of  eminent  domain  over  them  for  all  municipal  purposes,  re- 
served to  the  states,  respectively;  and  this  applies  to  the  new 
states  as  well  as  the  original  states:  PoUard^s  Lessee  v.  Hagan^ 
8  How.  230;  Oilman  v.  Philadelphia^  3  Wall.  726;  Stockton  r. 
B.  &  N.  Y.  R.  Co.y  32  Fed.  Rep.  9. 

Among  the  cases  demanding  consideration  is  Pennsylvania 
V.  Wheeling  &  B.  Bridge  Co.,  9  How.  647, 13  Id.  518,  and  18 
Id.  421.  The  free  navigation  of  the  Ohio  River  had  been 
secured  to  all  by  the  compact  in  the  ordinance  of  1787,  and 
the  action  of  Virginia,  from  which  the  Northwest  Territory  was 
acquired.  The  same  was  reaffirmed,  upon  the  admission  of 
Kentucky,  by  compact  between  that  state,  Virginia,  and  the 
United  States.  It  appears  that  Virginia  and  Ohio  favored 
the  construction  of  such  bridge,  while  Pennsylvania  opposed 
it,  in  consequence  of  its  then  prospective  interference  with  the 
interstate  commerce  of  that  state  upon  the  river,  in  connection 
with  its  canals  and  railroads.  For  a  time.  Congress  refused 
to  take  any  direct  action  in  the  matter.  In  1847  the  state  of 
Virginia  authorized  its  construction.  A  state  being  complain- 
ant, the  supreme  court  of  the  United  States  took  original  juris- 
diction of  the  suit  to  restrain  the  construction  of  the  bridge, 
and  to  abate  the  same.  Upon  the  hearing,  the  majority  of 
the  court  concluded  that  the  construction  of  the  bridge  on  the 
plan  proposed  would  interfere  with  such  commerce,  and  it 
was  therefore  decreed  that  the  complainant  be  entitled  to  such 
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iDJUDctioQ  and  abatemeDt,  unless  the  plans  should  be  changed 
as  indicated  therein,  so  as  to  obviate  such  interference,  in 
which  event  the  company  were  at  liberty  to  complete  the 
bridge:  State  v.  Wheeling  etc.  B.  Co.,  13  How.  678,  612,  622- 
627.  This  was  necessarily  on  the  theory  that  Virginia  had 
power  and  jurisdiction  to  authorize  such  structure,  provided 
it  did  so  in  a  way  not  to  intrude  upon  the  power  exclusively 
vested  in  Congress  by  the  commercial  clause  of  the  constitu- 
tion. After  that  decree  had  been  entered,  and  August  81, 
1852,  Congress  passed  an  act  declaring  the  bridge  to  be  a  law- 
ful structure  as  then  constructed,  and  requiring  all  vessels 
and  boats  navigating  the  river  to  regulate  their  height  accord- 
ingly: State  V.  Wheeling  etc.  B.  Co.,  18  How.  421,  429.  That 
act  was  held  to  be  constitutional,  and  not  invalid  by  reason  of 
fiuch  compact:  Id.  In  that  case  it  was  said,  in  the  prevailing 
opinion  of  the  court  on  the  last  hearing,  that  ^Hhe  bridge  had 
been  constructed  under  an  act  of  the  legislature  of  the  state  of 
Virginia;  and  it  was  admitted  that  act  conferred  full  author- 
ity upon  the  defendants  for  the  erection,  subject  only  to  the 
power  of  Congress  in  the  regulation  of  commerce":  Id.  430* 
This  language  has  received  recent  sanction  from  the  same 
court:  Bridge  Co.  v.  United  States,  106  U.  S.  480,  493,  494, 
497;  WiUamepe  Iron  Bridge  Co.  v.  Hatch,  125  Id.  15.  It  must 
be  conceded,  however,  that  the  power  and  jurisdiction  of  Vir- 
ginia over  the  half  of  the  river  most  distant  from  it  was  greater 
than  it  otherwise  would  have  been,  by  reason  of  the  terms  and 
conditions  upon  which  it  parted  with  its  title  to  the  territory 
northwest  of  the  Ohio:  Handly^s  Lessee  v.  Anthony,  6  Wheat 
874;  Howard  v.  IngersoU,  13  How.  381;  Alabama  v.  Oeorgia^ 
23  Id.  505. 

In  Bridge  Co.  v.  United  States,  supra,  Kentucky  and  Ohio 
each  chartered  and  authorized  a  company  to  build  a  bridge  over 
the  river  at  Cincinnati,  and  the  same  was  built  by  a  consolida- 
tion of  the  two  companies. 

In  Mississippi  and  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  485, 
Ward,  as  owner  and  navigator  of  steamboats  from  St.  Paul  to 
St.  Louis,  filed  a  bill  in  equity  in  the  United  States  court  for 
Iowa,  for  the  abatement  of  the  company's  bridge  across  the 
Mississippi  at  Rock  Island.  The  river  at  that  point  was  1,410 
feet  wide,  and  the  bridge  1,670  feet  long,  with  six  piers,  three 
of  which  were  on  the  Iowa  side.  The  draw-pier  was  the  fourth 
from  the  Iowa  shore,  and  was  386  feet  long  and  45  feet  wide. 
The  draw-space  on  the  Iowa  side  was  111  feet,  and  on  the  Uli* 
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nois  side  116  feet  in  the  clear.  The  Illinoifl  draw-passage  was 
directly  over  the  deepest  channel  of  the  river,  and  directly 
over  the  usual  track  of  steamboats  before  the  building  of  the 
bridge.  That  draw-passage  of  116  feet,  the  45  feet  of  the 
draw-pier,  and  80  feet  between  it  and  the  eastern  line  of  lowa^ 
which  was  the  middle  of  the  river,  covered  a  space  of  241  feet 
of  water-way,  and  embraced  the  main  channel  where  steam- 
boats  had  at  all  times  navigated  prior  to  the  bridge.  It  was  at 
the  draw-pier,  and  in  the  Illinois  draw-space,  that  the  com- 
plainanVs  boats  sustained  the  injury  which  was  the  founda- 
tion of  the  action.  The  trial  court  ordered  the  removal  of  the 
three  spans  and  piers  on  the  Iowa  side.  That  decree  was  re- 
versed on  appeal,  and  the  complaint  dismissed.  In  doing  so, 
it  was  held  in  effect  that  the  piers  and  the  portions  of  the 
bridge  on  the  Illinois  side  were,  at  most,  an  offense  against  the 
laws  of  Illinois,  of  which  neither  the  trial  court  nor  the  state 
court  of  Iowa  had  jurisdiction;  that  inasmuch  as  the  removal 
of  the  three  spans  and  piers  on  the  Iowa  side  would  destroy 
the  bridge  without  materially  improving  the  navigation  of  the 
river,  it  did  not  call  for  equitable  interference,  and  hence  was 
improperly  ordered;  that  the  public  were  not  entitled  to  the 
free  navigation  of  the  whole  river  from  bank  to  bank,  as  that 
would  prevent  the  building  of  any  lawful  bridge  whatever,  but 
only  a  free  and  unobstructed  navigable  channel  of  the  river. 
The  bridge  appears  to  have  been  built  under  corporate  au- 
thority granted  by  Illinois,  with  the  sanction  or  permission  of 
Iowa.  It  should  be  observed  that  section  2  of  the  enabling 
act  for  Illinois  conferred  upon  that  state  ^^ concurrent  jurisdic- 
tion on  the  Mississippi  River  with  any  state  or  states  to  be 
formed  west  thereof,  so  far  as  said  river"  should  ^'form  a  com- 
mon boundary  to  both";  but  we  find  no  similar  clause  relating 
to  Iowa  in  its  constitution  or  otherwise. 

The  supreme  court  of  the  United  States  has,  in  effect,  fre- 
quently held  that  where  two  states  are  divided  by  a  navigable 
river,  one  of  them  alone  may,  in  the  absence  of  congressional 
regulation,  legally  authorise  the  construction  of  wharves,  piers^ 
and  other  structures  on  its  side  of  the  river  in  aid  of  naviga- 
tion, and  the  exaction  of  pay  for  the  use  of  the  same  from 
those  navigating  such  river:  Packet  Co.  v.  Keokuk^  95  U.  8. 80;. 
Packst  Co.  V.  St.  Louis,  100  Id.  423;  Vickaburg  v.  Tobin,  100  Id. 
430;  Packet  Co.  v.  CaHetttburg,  105  Id.  559;  TranepcTtaiitm 
Co.  V.  Parkersburgj  107  Id.  698-701.  Such  exaction,  however, 
must  be  confined  to  a  reasonable  compensation  for  such  use. 
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bat  cannot  be  legally  imposed  as  a  tax  or  burden  upon  inter* 
Btate  commerce:  Id.;  Ouy  v.  Baltimore^  100  Id.  434;  2Vanf- 
pariation  Co.  v.  Parkersburgj  9upra.  The  dlBtinction  was,  per- 
haps, first  aptly  stated  by  Mr.  Justice  Curtis  in  these  words: 
^'The  grant  of  commercial  power  to  Congress  does  not  contain 
any  terms  which  expressly  exclude  the  states  from  exercising 
an  authority  over  its  subject-matter.  If  they  are  excluded,  it 
must  be  because  the  nature  of  the  power  thus  granted  to  Con* 
gress  requires  that  a  similar  authority  should  not  exist  in  the 

states Now,  the  power  to  regulate  commerce  embraces 

a  vast  field,  containing  not  only  many  but  exceedingly  various 
subjects,  quite  unlike  in  their  nature;  some  imperatively  de- 
manding a  single  uniform  rule,  operating  equally  on  the  com* 
meroe  of  the  United  States  in  every  part,  and  some  like  the 
subject  now  in  question  [pilotage],  as  imperatively  demanding 
that  diversity  which  alone  can  meet  the  local  necessities  of 

navigation Whatever  subjects  of  this  power  are  in  their 

nature  national  may  justly  be  said  to  be  of  such  a  nature  as 
to  require  exclusive  legislation  by  Congress.  That  this  can- 
not be  affirmed  of  laws  for  the  regulation  of  pilots  and  pilot- 
age, is  plain":  CooUy  v.  Board  of  Wardens^  12  How.  818,  819. 
This  distinction  has  since  been  frequently  sanctioned,  and  has 
been  applied  to  wharfage  on  such  dividing  rivers:  TransportU' 
lion  Co.  V.  Parkersburg,  107  U.  S.  701-704;  County  of  Mobile  v. 
KimbaU,  102  Id.  701.  In  Atlee  v.  Packet  Co.,  21  Wall.  889, 
the  pier  against  which  the  company's  barge  struck  constituted 
a  part  of  the  riparian  owner's  boom  to  retain  logs  for  his  mill, 
and  the  same  was  located  140  feet  from  the  shore,  and  in 
water  of  the  average  depth  of  twelve  feet,  and  was  constructed 
without  any  legislative  authority  whatever;  and  hence  the 
case  is  distinguishable. 

So  it  has  been  settled  by  the  same  court  that  one  of  two 
states  separated  by  a  navigable  river  may,  in  the  exercise  of 
its  police  power,  grant  exclusive  authority  to  one  of  its  citi* 
sens,  as  against  others,  to  run  a  ferry  across  such  river,  and 
the  exaction  of  fare  for  its  use,  without  infringing  the  com- 
mercial clause  of  the  federal  constitution,  and  without  the 
sanction  of  such  other  state:  Conway  v.  Taylor^e  E^r,  1  Black, 
603;  Fanning  v.  Qregoire^  16  How.  624;  Wiggine  Ferry  Co.  v. 
Eoit  St.  Lauia,  107  U.  S.  865;  OUmceeter  Ferry  Co.  v.  Pennejfi- 
winia^  114  Id.  196;  Gould  on  Waters,  sec.  35.  Of  course,  this 
would  be  subject  to  the  exercise  of  a  similar  power  by  such 
other  state:  Id.     In  Conway  v.  Taylot^e  E7?r,  it  was  said 
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by  the  court:  '^It  is  insisted  that  such  a  franchise,  when 
confined  to  one  shore,  is  a  nullity,  and  that  the  concurrent  ac- 
tion of  both  states  is  necessary  to  give  it  validity The 

concurrent  action  of  the  two  states  was  not  necessary'':  1 
Black,  629.  ^^The  franchise  is  confined  to  the  transit  from 
the  shore  of  the  state.  The  same  rights  which  she  [Ken- 
tucky] claims  for  herself,  she  concedes  to  others.  She  has 
thrown  no  obstacle  in  the  way  of  the  transit  from  the  states 
lying  upon  the  other  side  of  the  Ohio  and  Mississippi.  She 
has  left  that  to  be  wholly  regulated  by  their  ferry  laws.  We 
have  heard  olf  no  hostile  legislation,  and  of  no  complaints  by 
any  of  those  states.  It  was  shown  in  the  argument  at  bar  that 
similar  laws  exist  in  most,  if  not  all,  the  states  bordering  upon 
those  streams.  They  exist  in  other  states  of  the  Union  bounded 
by  navigable  waters":  Id.  631. 

The  defendant  was  authorized,  by  its  charter,  to  construct 
its  booms  upon  the  St.  Croix  River,  and  for  that  purpose,  to 
enter  upon  and  occupy  any  land  necessary  for  properly  con- 
ducting its  business:  Sees.  11, 21,  supra.  It  does  not  in  terms 
give  such  authority  upon  the  lands  or  waters  of  Wisconsin. 
Since  the  charter  was  granted  by  Minnesota  alone,  the  defend- 
ant's authority  to  so  enter  upon  and  occupy  would  seem  to  be 
confined  to  the  territory  of  Minnesota,  and  in  no  event  to  reach 
beyond  its  jurisdiction.  The  line  between  the  two  states,  at 
the  points  in  question,  is  ^'the  main  channel  of"  the  St.  Croix: 
Wis.  Const.,  sec.  1,  art.  2;  Minn.  Const,  sec.  1,  art.  2.  The 
defendant  was  required  by  its  charter  at  all  times  to  ^'  give 
free  passage  to  all  rafts,  steamboats,  keel-boats,  or  other  water- 
craft  navigating  the  said  River  St.  Croix,  without  any  hin- 
drance or  delay  by  reason  of  said  booms  or  the  logs  tiierein 
confined,"  unless  it  was  impossible  to  prevent  such  obstruction 
by  reason  of  an  unusual  press  or  jam  of  logs:  Sec.  18.  The 
authority  of  Minnesota  alone  to  grant  such  a  charter  seems  to 
be  fiEurly  deducible  from  the  several  adjudications  cited,  unless 
she  is  deprived  of  doing  so  by  that  clause  of  her  constitution 
and  ours,  and  the  enabling  acts  mentioned,  securing  to  each 
state  "  concurrent  jurisdiction  "  on  that  river. 

3.  Are  the  words  '^concurrent  jurisdiction,"  as  thus  used,  to 
be  construed  as  requiring  the  joint  action  of  both  states  to  give 
validity  to  such  a  charter,  or  could  Minnesota  do  so  alone,  with 
the  corresponding  right  in  Wisconsin  to  grant  a  similar  char- 
ter? If  such  joint  action  was  necessary  to  give  such  validity, 
then  the  refusal  or  mere  failure  of  the  one  state  to  so  act  would 
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wholly  prevent  the  exercise  of  anj  jnriBdiction  by  either  state. 
'^  Ck>ncurrent  jurisdiction ''  are  words  usually  applied  to  two  or 
more  courts.  When  so  applied,  no  one  has  ever  pretended  that 
the  exercise  of  such  jurisdiction  by  the  one  court  was  depen- 
dent upon  its  concurrent  exercise  by  any  other  court.  On  the 
contrary,  all  recognize  the  authority  of  each  such  tribunal  to 
deal  with  the  same  subject-matter,  at  the  choice  of  the  suitor. 
This  is  illustrated  by  the  jurisdiction  of  state  and  federal 
courts  in  the  same  territory,  as  to  controversies  between  citizens 
of  different  states  and  also  as  to  other  matters.  They  never 
concur  in  each  other's  actions,  but  each  proceeds  separately 
and  independently  of  the  other.  The  same  is  true  respecting 
offenses  and  torts  committed  upon  a  river  dividing  two  states, 
where  the  courts  of  each  have  jurisdiction  of  the  same;  for 
in  such  case  each  court  must  necessarily  act  separately  and 
independently  of  the  other.  Such  jurisdiction  of  the  courts 
of  the  respective  states,  when  concurrent,  extends  to  the  whole 
of  that  portion  of  the  river  dividing  them:  State  v.  Plants^  25 
W.  Va.  119;  52  Am.  Rep.  211;  Carlisle  v.  State,  32  Ind.  55. 
Although  the  words  *' concurrent  jurisdiction ''  and  "jurisdic- 
tion" are  usually  applied  to  the  rightful  authority  of  courts. 
yet  they  are  not  limited  to  such  use.  On  the  contrary,  they 
are  broad  enough  to  embrace  also  the  exercise  of  both  legisla- 
tive and  executive  powers:  Kendall  v.  United  States,  12  Pet. 
623;  Sherioek  v.  AUing,  44  Ind.  184.  Thus  it  is  said  in  the 
case  last  cited  **  that  this  state  [Indiana]  possesses  concurrent 
jurisdiction  with  the  state  of  Kentucky  on  the  river  at  the 
place  where  the  cause  of  action,  if  any,  arose.  The  jurisdic- 
tion may  be  exercised  in  such  manner  as  the  state  shall  elect. 
It  was  exercised  in  unmistakable  language  in  the  constitution, 
by  declaring  that  the  state  possesses  such  concurrent  jurisdic* 
tion,  in  civil  and  criminal  cases,  with  the  state  of  Kentucky. 
The  jurisdiction  which  the  state  possesses  is  not  limited  to  the 
service  of  process.  It  is  general,  and  includes  the  right  of 
legislation  touching  all  civil  and  criminal  cases  on  the  river. 
•  .  •  •  The  jurisdiction  asserted  by  the  constitution  is  not  lim- 
ited to  judicial  proceedings  in  civil  and  criminal  cases.  It  is 
such  as  the  state  may  choose  to  exercise  touching  such  actions, 
and  legislation  is  included."  The  three  co-ordinate  branches 
of  the  state  government  must  necessarily,  in  their  respective 
spheres,  possess  powers  which  are  co-extensive  with  each  other: 
Worcester  v.  Georgia,  6  Pet.  570. 
The  words  "  concurrent  jurisdiction  "  must  have  been  used, 
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in  the  compact  between  the  federal  government,  WiBconsin, 
and  Minnesota,  in  the  sense  in  which  they  had  previously 
been  nsed  and  were  generally  understood.  When,  therefore, 
by  such  compact  it  was  in  effect  provided  that  each  such  state 
shall  have  ''  concurrent  jurisdiction  "  on  that  portion  of  the 
River  St.  Croix  constituting  the  boundary  line  between  them,  it 
included  the  exercise  of  such  legislative  powers  by  each  state 
over  the  whole  river  as  were  consistent  with  the  exercise  of 
similar  powers  over  the  same  portions  of  the  river  by  the  other 
state.  In  other  words,  by  such  compact  each  state  secured  to 
itself  such  '^  concurrent  jurisdiction  "  upon  the  half  of  the 
river  within  the  territorial  limits  of  the  other  state,  by  reducing 
what  would  otherwise  have  been  its  exclusive  jurisdiction  upon 
its  own  half  to  mere  ''  concurrent  jurisdiction."  The  result  is, 
that  neither  of  these  states  could,  as  against  the  other,  rightfully 
assume,  or  authorize  the  assumption  of,  permanent  and  exclu* 
sive  occupancy,  possession,  and  control  of  the  entire  navigable 
portions  of  the  river:  Prerident  etc.  v.  TrenJton  City  Bridge  Co., 
18  N.  J.  Eq.  46;  Attomey-Oeneral  v.  D.  &  B.  B.  R.  R.  Co.,  27  Id. 
631.  Of  course,  no  two  structures  or  bodies  can  occupy  pre> 
cisely  the  same  space  at  the  same  time  upon  a  river,  any  more 
than  elsewhere.  Nevertheless,  either  state  may,  in  aid  of  navi- 
gation, assume,  or  authorize  the  assumption  of,  reasonable  oc- 
cupancy, possession,  and  control  of  portions  of  such  navigable 
waters,  provided  the  same  is  reasonably  consistent  with  simi- 
lar occupancy,  possession,  and  control  which  may  be  assumed 
or  authorized  by  such  other  state.  Concurrent  jurisdiction,  to 
be  of  value  to  the  respective  states  or  to  any  one,  must  have  a 
practical  application.  Such  application  should,  moreover,  be 
consistent  with  the  reasonable  continuance  of  a  navigable 
channel  as  a  public  highway  between  such  states,  and  must 
necessarily  remain  subject  to  any  regulation  of  commerce  by 
Congress  under  the  commercial  clause  of  the  federal  constitu- 
tion. 

Here  large  portions  of  the  defendant's  booms  were  upon  this 
side  of  the  river,  and  between  the  main  channel  and  the  Wis- 
consin shore.  It  may  be,  as  contended,  that  the  defendant's 
charter  grants,  or  purports  to  grant,  authority,  or  at  least  that 
the  defendant  under  it  has  assumed  to  exercise  authority, 
which  transcends  the  rightful  powers  of  Minnesota,  and  in- 
fringes the  concurrent  jurisdiction  of  Wisconsin.  Assuming 
such  to  be  the  case,  and  the  question  recurs  whether  such  ex- 
cess of  rightful  jurisdiction  is  available  to  the  plaintifEa.    In 
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Rwidle  V.  2>.  &  R.  Canal  Co.j  14  How.  80^  the  plaintiffs  owned 
certain  mills  in  Pennsylyania,  opposite  Trenton,  New  Jersey, 
supplied  with  water  from  a  dam  in  the  Delaware  River,  by  a 
title  mnning  back  prior  to  1771.  In  that  year,  the  two  prov- 
inces, which  subsequently  became  the  states  of  Pennsylvania 
and  New  Jersey,  respectively  passed  acts  declaring  the  river 
a  common  highway  for  the  purposes  of  navigation,  and  ap- 
pointed commissioners  with  full  power  to  improve  such  navi« 
gation,  and  remove  any  obstructions.  By  compact  in  1783,  it 
was  agreed  by  the  two  states  that  the  river  should  continue  to 
be  and  remain  a  common  highway  in  its  whole  length  and 
breadth,  equally  free  and  open  for  the  use,  benefit,  and  advan- 
tage  of  each  of  the  two  states.  The  defendant  company  was 
incorporated  under  the  laws  of  New  Jersey  in  1830,  and  was 
thereby  authorized  to  and  did  construct  a  canal  in  that 
state,  with  a  feeder  from  a  dam  in  that  river  above  the  plain- 
tiffs.' The  action  was  brought  by  reason  of  the  diversion  of 
such  water,  to  the  damage  of  the  plaintiffs.  The  court  held, 
In  effect,  that  the  plaintffs  had  no  grant  of  the  usufruct  of  the 
waters  of  the  river,  but  only  a  license  to  draw  from  their  dam; 
that  such  license  was  revocable  and  in  subjection  to  the  supe- 
rior right  of  the  state  to  divert  the  water  for  public  improve- 
ments, either  by  the  state  directly,  or  by  a  corporation  created 
for  that  purpose;  that  the  plaintiffs,  being  but  tenants  at  suf- 
ferance in  the  usufruct  of  the  water  of  the  two  states  who 
owned  the  river,  as  tenants  in  common,  were  not  in  a  condition 
to  question  the  relative  rights  of  either  state  to  use  its  waters 
without  the  consent  of  the  other;  that  as,  by  the  laws  of  their 
own  state,  the  plaintiffs  could  have  had  no  remedy  against  a 
corporation  authorized  to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canals  or  improving  the  navigation,  so  they 
could  not  sustain  a  suit  against  a  corporation  created  by  New 
Jersey  for  the  same  purpose,  which  had  taken  a  part  of  the 
waters.  The  principle  of  that  decision  seems  to  be,  that  a 
mere  private  party  should  not  be  heard  to  complain  that  one 
of  two  states,  divided  by  such  river,  had  invaded  the  rightful 
jurisdiction  of  the  other  by  diverting  more  than  its  share  of 
the  waters.  So  here,  we  think,  the  plaintiffs  are  not  entitled  to 
be  heard  as  to  whether  Minnesota  has  infringed  the  rightful 
jurisdiction  of  Wisconsin.  This  state  is  not  a  party  to  this 
suit,  and  her  comparative  rights  in  and  upon  the  waters  of  the 
river  at  the  points  in  question  cannot  be  adjudicated  in  this 
action.    Whether  such  a  controversy  would  be  most  properly 
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determinable  in  the  coorts  of  either  state  or  of  the  United 
States  (as  in  Wiseonain  v.  Diduth,  96  U.  S.  379;  South  Carolina 
T.  Oeorgiaf  93  Id.  4;  Alabama  v.  Georgia^  23  How.  505),  we  are 
not  here  called  upon  to  decide.  It  is  enough  to  know  that 
BQoh  non-exercise  of  jurisdiction  by  the  one  state  is  not  avail- 
able as  a  substantive  cause  of  action  against  a  corporation 
created  by  and  acting  under  the  authority  of  the  other  state. 

4.  The  defendant  is  certainly  not  liable  for  its  failure  to  go 
outside  of  the  scope  of  its  charter  and  invade  the  territory  of 
Wisconsin  by  taking  possession  of  Rice  Lake,  and  placing 
booms  therein,  and  constructing  the  necessary  inlet  and  out- 
let for  the  proper  storage  of  all  logs  that  may  have  been  adrift 
in  the  river. 

6.  The  liability  of  the  defendant,  if  any,  must  arise  out  of 
its  £Eulure  to  perform  some  of  the  duties  imposed  by  its  char- 
ter, or  the  careless  or  negligent  manner  in  which  it  performed 
such  duties.  These  questions  we  are  unable  to  solve  as  mere 
matters  of  law.  The  record,  as  indicated,  presents  too  many 
disputed  facts  and  circumstances  and  too  many  disputed  in- 
ferences to  be  drawn  from  admitted  facts  to  authorize  us  in 
saying  that  the  case  was  properly  taken  from  the  jury,  and 
determined  as  a  matter  of  law.  Of  course  the  defendant  was, 
under  no  view  of  the  case,  liable  for  any  remote  and  specula- 
tive damages.  It  was,  however,  bound  to  the  faithful  perfor- 
mance of  the  duties  imposed  by  the  charter  as  to  such  lower 
booms  and  additional  booms  in  aid  thereof.  They  did  not 
extend  above  Marine  Mills.  Whether  below  that  point  the 
capacity  of  the  defendant's  works  and  booms  mighty  with 
reasonable  precautions  and  diligence,  have  been  increased  by 
improving  Mud  and  Butler  lakes,  or  otherwise,  were  neces- 
sarily questions  of  fact,  which  we  are  not  at  liberty  to  say 
were  conclusively  negatived.  The  defendant  was  required,  so 
far  as  it  could  with  reasonable  diligence,  by  such  works  and 
booms,  to  supply  the  ordinary  demand  of  the  log-driving  busi- 
ness on  the  river,  as  measured  by  such  use  in  previous  years. 
In  case  of  pressure  of  logs  from  above,  it  was,  moreover,  bound 
to  exercise  reasonable  diligence,  under  all  the  circumstances, 
in  delivering  logs,  and  thus  relieving  its  booms  at  the  foot 
thereof,  and  thus  increase  its  capacity  for  receiving  logs  the 
more  rapidly  at  the  upper  end  of  such  lower  boom.  There 
is  evidence  tending  to  show  that  the  rapidity  of  such  delivery 
was  considerably  less  at  about  the  time  of  the  commencement 
of  the  jam  in  1883  than  it  was  a  short  time  before  or  a  short 
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time  afiierwards,  and  that  it  was  much  less  at  that  time  that 
year  than  in  other  years.  But  the  defendant  was  not  bound 
to  go  beyond  its  capacity  under  its  charter,  and  at  all  times 
keep  open  a  navigable  channel  for  steamboats  and  other  water- 
craft,  however  unusal  or  extraordinary  might  be  the  press  or 
jam  from  above  of  logs  and  timber  in  the  river. 

It  is  claimed  that  in  June,  1883,  the  river  at  the  points  in 
question  was  unusually  crowded  with  logs  coming  from  all 
the  tributaries  above  simultaneously,  and  to  such  an  extent  as 
to  make  it  impossible  for  the  defendant  to  assort  and  deliver 
them  as  fast  as  they  came.  This  may  be  so;  and  it  may  be 
that  the  defendant  was  not  in  fault  Its  liability,  if  any, 
must  rest  upon  its  failure  to  perform,  or  its  negligent  or  care« 
less  performance  of,  some  duty  imposed  by  its  charter,  but  can 
never  be  based  upon  a  condition  of  things  produced  by  natural 
causes  and  the  action  of  others,  and  which,  under  its  charter, 
it  had  no  means  of  preventing.  It  is  to  be  remembered  that 
the  defendant  is  not  a  log-driving  corporation,  but  one  of  the 
character  indicated,  and  in  aid  of  navigation.  It  could  not 
rightfully,  by  its  booms,  unnecessarily  interfere  with  the  navi- 
gation of  steamboats  and  other  water-craft;  but  it  had  the 
right  to  intercept,  store,  and  deliver  logs  adrift  in  the  river,  as 
indicated  by  the  authorities  cited.  In  some  states  they  have 
gone  so  far  as  to  forbid  the  floating  of  logs  in  such  navigable 
rivers  without  their  being  rafted  or  inclosed  in  boats  and  un- 
der the  control  of  men  actually  upon  them:  Craig  v.  Klinej  65 
Pa.  St.  899;  3  Am.  Bep.  636.  This  is  on  the  theory  that  such 
uncontrolled  floatage  is  necessarily  destructive,  more  or  less, 
of  any  other  navigation  upon  the  river,  while  it  continues* 
Thus  far,  it  would  seem,  Minnesota  and  Wisconsin  have  al- 
lowed logs  above  the  defendant's  works  to  go  promiscuously 
adrift  regardless  of  the  consequences  to  other  navigators  and 
Interests  upon  the  river.  Certainly,  a  booming  corporation, 
created  in  the  interest  of  the  public  as  well  as  log-owners,  for 
the  very  purpose  of  bringing  order  out  of  the  necessary  con- 
fusion thus  produced,  should  not  be  held  responsible  for  what 
it  has  no  capacity  nor  corporate  power  to  prevent,  but  only  for 
its  failure  to  perform  its  duty,  or  its  negligence  or  carelessness 
in  such  performance.  Since  there  must  be  a  new  trial,  further 
discussion  is  unnecessary. 

6.  There  seems  to  be  no  serious  controversy  but  what  the 
plaintiffs  have  succeeded  to  the  alleged  claim  for  damages 
accruing  to  Walker,  Judd,  and  Veazie,  as  against  everybody, 


864  McDebhott  v.  Eebnan.  [WiBOonfimy 

unless  it  be  their  creditors;  and  there  is  no  daim  that  the  de- 
fendant is  each. 

Bj  the  Court.    The  judgment  of  the  cironit  court  Ib  re- 
versed,  and  the  cause  is  remanded  for  a  new  triaL 


BXVMB,    AS   BoumART    BETWUUC    QTATEa,    ASD    BlOHIB   €»   BaVBOISfl 

Srins  OTXB:  See  BvUermA  ▼.  SL  LouU  B.  Co.»  128  SL  6S5;  6  Am.  BL 
Bep.  545. 

Book  CoMPAinBa»  Riobts  and  LzABonm  or:  See  Wed  Bnmek  Bstm 
Oa.  T.  Lumber  mid  Land  Ch.^  121  Fk.  St.  143;  6  Am.  St  Bep.  7M 


MoDbbmott  v.  Kebnan. 

(73  WksOOHBIN,  9G8.] 

HomBRmAD  EzsMPnoN  hot  Lost  bt  Temtobabt  BmunrAL 

Where  a  womui,  residing  with  her  husband  and  ehildrsn  in  rooms  over 
a  nloon  adjoining  a  dance-hall  on  the  same  lot^  after  his  death  notwUh- 
ing  to  keep  a  saloon,  or  to  have  her  children  occupy  rooms  of?er  ooi^ 
lemoTes  from  the  building,  leaving  some  furniture  therein,  and  rents 
the  same,  bat  always  intending  to  retom  and  live  in  it^  at  all  e^rsnts  ■■ 
soon  as  her  daughters  married,  the  exemption  of  the  premises  from  eas- 
ention,  as  her  homestead,  is  not  impaired  by  her  remofsL 

AonoN  to  set  aside  a  deed.    The  opinion  states  the  fecta. 

0.  M.  Bice^  for  the  appellant. 

SamerSf  Somerst  and  Dorvy  for  the  respondents. 

OBToiTy  J.  This  action  was  brought  bj  the  appellanti  as  a 
Judgment  creditor  of  the  respondent  Sarah  A.  Delanej,  after 
an  execution  had  been  returned  unsatisfied,  to  set  aside  a  con- 
▼eyance  made  by  said  Sarah  to  the  respondents  Bernard  and 
Mary  Eemaui  of  certain  premisesi  in  aid  of  said  execution,  on 
the  ground  of  fraud.  The  evidence  was,  in  substance,  as  fol- 
lows: The  said  Sarah  A.  Delaney,  prior  to  the  eighth  day  of 
February,  1880,  occupied  the  premises  in  controversy  with 
her  husband  and  six  children  as  their  homestead,  at  which 
date  her  husband  died,  and  she  continued  to  so  occupy  said 
premises  with  her  children  until  the  nineteenth  day  of  April 
thereafter.  The  premises  were  a  lot  in  the  city  of  Milwaukee 
of  fifty  by  one  hundred  feet,  and  a  house  tiiereon,  with  a 
saloon  room  below,  and  four  rooms  above  used  as  a  fiimily 
dwelling,  and  a  hall  thirty  feet  in  length  adjoining  the  house, 
used  for  dancing,  or  other  social  purposes.  The  said  Sarah 
did  not  wish  to  have  her  children  occupy  s&id  rooms  over  a 
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calooH)  and  she  did  not  wish  to  keep  a  saloon,  and  she  accord- 
ingly moved  oat  of  the  building,  leaving,  however,  some  fumi« 
Cure  and  a  few  pictures  therein;  and  rented  and  occupied 
other  premises,  and  kept  a  boarding-house,  and  rented  said 
premises  to  one  of  her  sons  for  the  most  of  the  time  until  May, 
1887,  when  she  rented  them  to  one  Miller  for  two  years;  and 
all  the  time  she  intended  to  return  to  said  premises,  and  either 
live  there  again  and  let  her  sons  keep  the  saloon,  or  convert 
the  building  into  a  dwelling  or  boarding  house,  and  occupy 
the  whole  thereof  for  such  purpose.  She  intended  to  return 
when  her  daughters  married  at  all  events,  and  without  delay. 
She  borrowed  money  from  time  to  time  of  the  respondent 
Bernard  Keiman,  who  was  the  husband  of  her  daughter,  the 
respondent  Mary  Kerman,  in  all  of  two  hundred  dollars  or 
more;  and,  to  secure  the  same,  deeded  said  premises  to  said 
respondents  in  June,  1887,  so  that  the  said  Bernard  might 
reimburse  himself  out  of  the  rents  thereof.  This  is  the  deed 
sought  to  be  set  aside. 

The  court,  among  other  things,  found  that  the  said  ^' Sarah 
A.  Delaney  removed  from  her  said  homestead  for  a  temi)orary 
purpose,  and  with  a  fixed  and  abiding  intention  to  return 
thereto,  and  live  upon  and  occupy  the  same  as  her  homestead, 
as  soon  as  her  circumstances  would  allow,  ....  and  that  she 
has  purchased,  acquired,  or  owns  no  real  estate  except  that 
above  described."  This  finding  is  sustained  by  the  evidence. 
The  conclusion  of  law  from  the  facts  so  found  is  'Hhat,  at  the 
time  of  said  conveyance,  said  premises  constituted  and  was 
the  homestead  of  said  Sarah  A.  Delaney,  and  as  such  was  and 
is  not  liable  or  subject  to  the  lien  of  the  plaintiff's  judgment 
therein," 

The  contention  of  the  learned  counsel  of  the  appellant  is, 
that  the  evidence  shows  that  the  premises  were  not  owned  and 
occupied  as  a  homestead  by  the  respondent  Sarah  A.  Delaney, 
as  required  by  the  statute,  to  make  them  exempt  from  sale 
under  said  execution;  and  cites  In  re  Estate  of  Phdan^  16  Wis. 
76;  Herriek  v.  Chraves^  16  Id.  157;  and  Jarvais  v.  Moe^  88  Id. 
440.  The  first  two  cases  were  decided  under  the  law  as  jt  was 
previous  to  the  statute  of  1858,  which  is  the  present  statute* 
The  language  of  the  opinions  used  was  applicable  to  the  pecu- 
liar facts  of  those  cases;  and  yet  the  cases  supposed  in  the 
opinion  of  Mr.  Justice  Paine  and  that  of  the  present  chief  jus- 
tice, in  which  the  homestead  would  not  be  lost  by  temporary 
femoval  with  the  intent  to  return,  even  if  in  the  mean  time 

Am.  St.  &■?..  Vou  VIL— 55 
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the  premises  had  been  rented  to  a  tenant,  or  not,  in  their 
fiictSy  as  strong  in  favor  of  exemption  as  the  present  case. 
The  statute  of  1858  was  no  doubt  intended  to  provide  for  ex- 
emption in  cases  where,  before,  the  facts  of  removal  and  sale 
were  held  to  be  evidence  of  an  abandonment  of  the  homestead. 
The  present  statute  has  made  such  facts  consistent  with  the- 
homestead  right  by  providing  that  "such  exemption  shall  not 
be  impaired  by  temporary  removal  with  the  intention  to  reoc- 
cupy  the  same  as  a  homestead,  nor  by  a  sale  thereof." 

The  language  quoted  by  the  learned  counsel  from  the  opinioa 
of  the  late  eminent  chief  justice  in  Jarvaia  v.  Moe,  ^vpnti,  is  ap- 
plicable to  this  case,  and  su£Scient  authority  for  holding  thai 
the  fiusts  of  this  case  establish  a  homestead.  ''The  statute 
does  not  limit  the  measure  of  removal,  but  it  does  the  kind  of 
removal*  To  preserve  his  home  upon  removal,  the  temporary 
purpose,  the  animus  revertendif  must  be  certain  and  definite." 
The  same  learned  chief  justice  says:  **  Still  'owned  and  occu- 
pied' by  the  debtor,  in  the  terms  of  the  earlier  statute,  though 
the  later  statute  allows  the  possession  of  the  house  and  land 
to  be  constructive  only  during  temporary  absence  in  right  of 
the  continuing  home."  This  language  answers  the  argument 
of  the  learned  counsel,  and  clearly  establishes  the  homestead 
right  of  the  debtor  in  this  case.  Without  commenting  further 
on  the  facts  of  this  case,  it  is  sufficient  to  say  that  the  above 
cases,  and  all  subsequent  cases  in  this  court,  make  the  facts  of 
this  case  perfectly  consistent  with  the  homestead  right  of  the 
respondent  Sarah  A.  Delaney  in  said  premises:  Zimmer  y» 
Pauley,  51  Wis.  282;  PhiUipa  v.  Boot,  68  Id.  128. 

By  the  Coubt.  The  judgment  of  the  superior  court  is  af» 
firmed. 


TmVOBABT  KmOVAL  IBOM   HOKBSTSAI)  IXUB  HOT   QmUIB  AS  ASAH* 

ixxmmiTi  See  Cabeem  ▼.  MuOigan^  37  HL  230;  87  Am.  Deo.  247»  »nd  noto^ 
249;  Kam  ▼.  Orots,  92  Ma  647;  1  Am.  St  Rep.  767,  and  note.  Abandon- 
ment of  »  homestead  cannot  be  aooomplished  by  mere  intention;  there  mnst 
be  a  disoontinnanoe  of  the  nae^  ooapled  with  an  intention  not  egain  to  nee  a» 
n  home^  to  be  an  abandonment!  ArtMatd  ▼.  JaoAt^  69  Tex.  5M8. 
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FaTH    V.  KOEPPBL. 

{78  WUGOMBIN,  88QlJ 

BowBBS  or  Fkra  Ihbpioiob  Jobicial.  —The  power  of  »  flab  liwpeolor  to 
detomuno  the  quality  and  healthfiUneas  of  fish  offined  for  aala  in  tha 
marketa  of  a  eity,  and  if  f oond  to  be  nnwholeaome  or  unfit  to  be  aaten» 
to  oondemn  and  destroy  it^  is  jadicial  in  its  nature^  and  he  is  not  liable 
to*anj  one  in  an  action  for  damages,  howeyer  erroneoiisly»  ignoranUy^ 
B^glig«ntly»  or  carelessly  he  may  act  in  the  ezaroisa  of  sooh  power,  pro- 
Tidied  he  aeto  within  his  jnriadiotion* 

AcnoK  for  damages.    The  opinion  states  the  oaee. 
Eugene  8.  Elliott^  for  the  appellant. 
John  O.  Ijudwigf  for  the  respondent. . 

Obton,  J.  The  material  allegations  <^  the  oomplaint  are: 
1.  The  plaintiff  is  a  dealer  in  fruits  and  fish  in  the  city  of 
Milwaukee;  2.  The  defendant  was  and  is  the  diily  api)ointed 
meat  inspector  of  said  city,  and  it  was  his  duty  to  carefully 
inspect  all  fish  offered  for  sale  in  the  markets  of  said  city, 
and  to  destroy  all  such  fish  as  are  unwholesome  and  unsuit- 
able to  be  eaten  by  man;  8.  While  he  was  so  acting  as  meat 
inspector  he  was  and  is  an  unfit  and  unsuitable  person,  and 
wholly  incompetent  to  inspect  fish,  and  to  judge  whether  they 
are  fit  to  be  eaten;  and  he  well  knew  his  unfitness  for  that  po- 
sition, and  to  inspect  fish,  and  to  judge  whether  the}  are  fit  to 
be  eaten;  4.  While  he  was  so  acting,  he  so  negligently  igno- 
rantly,  and  carelessly  performed  his  duties  as  such  inspector, 
that  he  did,  without  any  reason  or  cause,  destroy  and  make 
unfit  for  sale  a  large  quantity  of  good  and  fresh  fish,  offered 
for  sale  by  the  plaintiff  at  a  public  market  in  said  city.  By 
reason  of  the  premises,  the  plaintiff  suffered  damages.  A 
general  demurrer  to  the  complaint  was  overruled,  and  the 
defendant  appealed. 

The  complaint  does  not  state  a  cause  of  action  against  the 
defendant  as  meat  or  fish  inspector  of  the  city  of  Milwaukee, 
and  the  demurrer  should  have  been  sustained.  The  plaintiff, 
at  least,  is  bound  by  the  allegations  of  his  complaint;  and  we 
must  take  it  for  granted  that  there  is  such  an  office  as  fish 
inspector,  and  that  the  defendant  was  such  an  officer,  with  the 
duties  and  authority  to  inspect  fish,  and  judge  whether  they 
are  fit  to  be  eaten,  and  to  destroy  such  as  are  unwholesome, 
as  alleged  in  the  complaint.  To  sustain  the  complaint,  the 
learned  counsel  of  the  respondent  cites  section  6,  chapter 
470,  of  the  Laws  of  1885,  an  amendment  to  the  charter  of  said 
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city,  to  show  that  the  defendant  had  no  authority  to  judge 
whether  or  not  any  meat  or  fish,  etc,  is  dangerous  to  health, 
and  whether  the  same  shall  be  destroyed  or  buried,  and  that 
such  duties  and  authority  are  conferred  only  upon  the  com- 
missioner of  health  of  said  city,  and  that  said  commissioner 
had  no  authority  to  delegate  such  judicial  or  discretionary 
power  to  the  defendant  or  to  any  one.  This  may  be  so,  but 
the  complaint  presents  no  such  case.  The  defendant  is  made 
the  person  to  inspect  fish,  and  to  judge  whether  they  are  fit  to 
be  eaten,  and  to  destroy  them  if  unfit;  and  if  the  contention 
now  is  that  he  was  not  so  acting  as  fish  inspector,  he  eliminates 
from  his  complaint  every  allegation  that  would  give  the  de- 
fendant any  power  to  either  condemn  or  destroy  the  plaintiff's 
fish,  or  to  injure  him  in  any  way.  The  argument  of  the 
learned  counsel  would  make  the  defendant  a  mere  nominal 
inspector,  and  of  course  inspection  alone  could  not  injure  any 
one.  He  admits  away  his  case  when  he  cites  the  provision 
of  the  charter  which  creates  the  office  with  such  judicial  or 
discretionary  power  as  to  inspect,  judge  of  their  quality,  con- 
demn, and  destroy  fish  offered  for  sale  in  market,  and  admits 
that  such  power  is  so  judicial  and  discretionary  that  it  cannot 
be  delegated  to  another;  for  it  is  alleged  in  the  complaint  that 
the  defendant  was  the  "duly  appointed  fish  inspector  of  the 
city,  and  that  it  became  his  duty  to  carefully  inspect  fish,  and 
to  destroy  all  such  fish  as  are  unwholesome  and  unsuitable  to 
be  eaten";  and  his  liability  in  the  action  depends  upon  his 
being  "an  unfit  and  unsuitable  person,  and  wholly  incompe- 
tent to  inspect  fish,  and  to  judge  whether  they  are  fit  to  be 
eaten";  and  upon  his  knowing  his  unfitness  for  that  position, 
"and  to  inspect  fish  and  judge  whether  they  are  fit  to  be 
eaten,"  and  upon  his  negligently,  ignorantly,  and  carelessly 
performing  sueh  duties  as  fish  inspector.  We  fully  agree  with 
the  learned  counsel  that  these  are  judicial  duties  and  powers, 
and  cannot  be  delegated;  and  it  fallows  that  the  defendant 
cannot  be  held  liable  for  the  careless,  improper,  or  erroneous 
performance  of  such  duties,  or  exercise  of  such  judicial  powers, 
acting  within  his  jurisdiction  as  fish  inspector. 

The  i)owers  conferred  on  the  defendant  by  law,  according  to 
the  complaint,  are  plainly  and  clearly  judicial,  and  of  great 
importance.  He  is  vested  with  power  to  determine  the  quality 
and  healthfulness  of  fish  in  market,  and  if  unwholesome  or 
unfit  to  be  eaten,  to  condemn  and  destroy  them.  This  is  a 
high  and  responsible  judicial  power,  as  it  concerns  the  public 
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health,  and  as  it  may  affect  the  rights  of  property;  and  the 
officer  exercising  such  a  power  is  within  the  protection  of  that 
principle,  that  a  judicial  officer  is  not  responsible  in  an  action 
for  damages  to  any  one  for  any  judgment  he  may  render, 
however  erroneously,  negligently,  ignorantly,  corruptly,  or 
maliciously  he  may  act  in  rendering  it,  if  he  act  within  his 
jurisdiction.  This  principle  is  stated  and  given  force  in  Stede 
V.  Dunfiam,  26  Wis.  S93,  by  the  present  chief  justice,  to  shield 
from  liability  members  of  an  equalizing  board,  or  board  of  re- 
view of  assessments,  who  are  charged  with  liability  for  dam- 
ages to  the  plaintiff  for  corruptly  and  oppressively  increasing 
the  valuation  of  certain  property  without  proof.  Much  more 
should  this  principle  protect  from  actions  for  private  damages 
an  inspector  of  fruits  and  meats,  acting  in  the  interest  of  the 
public  health.  This  principle  protects  all  officers  exercising 
judicial  i)owers,  whatever  they  may  be  called.  It  is  '^  a  judi- 
cial privilege,''  and  has  ^'a  deep  root  in  the  common  law,"  and 
found  '^asserted  in  the  earliest  judicial  records,  and  it  has 
been  steadily  maintained  by  an  undisturbed  current  of  decis- 
ions": Yates  V.  Lansing^  5  Johns.  291.  It  is  a  discretionary 
authority,  where  the  determination  partakes  of  the  character 
of  a  judicial  decision:  Draecler  v.  Salomon^  21  Wis.  621;  SaJUm 
V.  E.  R.  Co.f  98  Mass.  431.  It  has  application  to  a  board  of 
health:  Raymond  v.  Fish,  61  Conn.  80;  50  Am.  Rep.  3;  and  to 
an  inspector  of  provisions:  Seaman  v.  Patten^  2  Caines,  312; 
and  to  a  board  of  pilot  commisBioners:  Dovmer  v.  Lent^  6  Cal. 
94;  65  Am.  Dec.  489.  The  learned  counsel  of  the  appellant 
has  collated  these  and  many  more  cases,  closely  in  point,  in 
his  excellent  brief  on  this  question.  But  this  principle  is  so 
elementary,  and  so  well  established  in  all  like  cases,  that  refer- 
ence to  any  further  authorities  is  unnecessary.  The  complaint 
most  clelGurly  ranks  the  defendant  as  a  judicial  officer,  and 
places  him  under  the  protection  of  this  principle,  and  it  there- 
fare  fails  to  state  a  cause  of  action  against  him. 

By  the  Court.  The  order  of  the  superior  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law.  

Jjnxtauis  AND  MnnsTERiAL  Aon  Distoiouisbxd:  See  the  note  to  Fbmr* 
Moy  ▼.  J^fenmOk,  17  Ind.  169;  79  Am.  Deo.  472-477.  Judicial  action  is 
adjudication  npon  rights  of  parties  who  ii\  general  appear  or  are  brought  bo* 
fore  the  tribunal  by  notice  or  process,  and  upon  whcee  claims  some  decision 
cr  judgment  is  rendered:  In  re  SaOne  Co.,  45  Mo.  52;  100  Am.  Dec.  837. 
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Evans  v.  Virgin. 
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Applkutiov  or  Pboobkds  of  Sals  of  Attaohxd  Pbopibtt  nr  ILavm 
OF  SHKSifF,  AvriR  DuaoLUTiov  OF  Attaohmemt. — Upon  tiM  d&nolii- 
tioa  of  an  attachinant»  the  money  realiied  from  the  aale  of  the  atteebed 
property,  in  the  hands  of  the  aherif^  is  not  to  be  regarded  in  tfaecoatody 
of  the  law  in  snch  a  sense  as  to  preclude  the  sheriff  from  applying  it  upon 
an  execution  against  the  property  of  the  same  defendant  issued  to  and 
received  by  the  same  offloer  after  the  receipt  of  such  money.  Nor  m  the 
defendant,  in  snch  case,  entitled  to  so  mnch  of  snch  money  as  will  satisfy 
the  costs  and  damages  awarded  to  him  upon  the  dissolntion  of  the  at- 
tachment, but  snch  costs  and  damages  are  to  be  appUedf  as  a  set-off, 
npon  the  nnpsid  balance  of  the  plaintiff's  judgment. 

Action  commenced  against  the  firm  composed  of  N.  H.  and 
H.  H.  Virgin,  for  a  firm  debt.  An  attachment  was  issaed  in 
the  action,  and  property  of  the  firm,  and  separate  property  of 
N.  H.  Virgin,  one  of  the  members  of  the  firm,  were  attached. 
The  defendants  answered  severally,  and  traversed  the  attach- 
ment.  The  supreme  court,  on  appeal,  sustained  the  attachment 
as  to  the  separate  property  of  N.  H.  Virgin,  but  sustained  the 
traverse  as  to  the  firm  property.  It  appeared  from  the  record 
that  in  the  principal  action  judgment  was  rendered  against 
both  partners,  March  2,  1886,  for  $68,194.99,  and  that  no  ap- 
peal was  taken  from  that  judgment;  that  the  personal  property 
attached  belonged  wholly  to  the  firm,  or  in  part  to  N.  H. 
Virgin,  and  being  perishable,  was  ordered  sold  and  converted 
into  money,  which  was  done;  that  the  amount  realized  was 
about  $2,900,  which,  after  deducting  expenses,  was  held  by  the 
sherifi*,  subject  to  the  order  of  the  court;  that,  after  the  decision 
of  the  supreme  court  above  referred  to,  an  execution  was  issued 
on  the  judgment  in  the  principal  action  to  said  sheriff,  and 
on  June  8, 1887,  he  applied  the  net  proceeds  in  his  hands, 
$2,728.28,  to  the  execution,  and  paid  over  the  same  to  the 
plaintiff;  that  there  was  no  other  property  out  of  which  to 
collect  the  large  balance  of  the  judgment  remaining  unpaid; 
that  after  the  entry  of  judgment  on  the  traverse  according  to 
the  mandate  of  the  supreme  court,  the  defendants,  at  the  Oc- 
tober term,  1887,  applied  to  the  trial  court  for  an  order  direct- 
ing the  sheriff  to  pay  over  to  them  the  proceeds  of  the  sale  of 
the  partnership  property  attached,  and  in  answer  the  plaintiff 
asked  for  an  order  that  the  application  of  the  proceeds  on  the 
execution  and  the  payment  of  the  same  to  the  plaintiff  be  in 
all  things  ratified  and  approved.  On  the  hearing  the  court 
adjudged  that  the  attachment  of  the  firm  property  be  dis- 
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•solved,  and  that  the  defendants  have  and  recover  their  costs 
upon  the  traverse  taxed  at  $150,  and  $200  damages;  that  said 
cum  of  $350  be  set  ofif  against  the  judgment  in  the  principal 
action.  It  was  also  ordered  that  said  proceeds,  so  in  the  hands 
of  the  sheriff,  were  legally  liable  to  be  taken  on  the  execution 
as  they  were,  and  that  the  payment  thereof  by  the  sheriff  to  the 
plaintiff,  to  apply  on  the  execution,  was  a  full  compliance  on 
his  part  with  the  order  to  deliver  the  firm  property  to  the  de« 
&ndants,  and  was  a  complete  discharge  thereof.  From  this 
order  the  defendants  appealed. 

W.  H.  Beebej  and  BuahneU  and  Waikins^  for  the  appellants. 

Carter  and  CUary^  for  the  respondent. 

Cassoday,  J.  If,  upon  the  trial  of  an  issue  of  traverse  of  an 
attachment,  the  court  finds  for  the  defendant,  then  the  statute 
requires  that  the  defendant's  costs  of  such  trial  be  taxed,  and 
an  order  "entered  that  the  property  attached  be  forthwith 
delivered  up  to  the  defendant":  R.  S.,  sec.  2746.  In  this 
ease  the  trial  court  found  for  the  plaintiff  on  the  trial  of  the 
issue  of  traverse;  but  on  the  filing  of  the  remittitur  on  the  re- 
versal of  that  part  of  the  order  entered  thereon  relating  to  the 
firm  property,  that  court  did  tax  the  costs  of  the  defendants 
upon  such  trial,  and  entered  an  order,  in  legal  effect  that  the 
firm  property  so  attached  be  forthwith  delivered  up  to  the  de« 
fendants.  This  was  in  pursuance  of  numerous  cases  in  this 
court:  Morawitz  v.  FbJf,  70  Wis.  516;  Clark  v.  Lamoreva^  70 
Id.  512;  Braunsdorf  v.  Fellner,  69  Id.  835;  Keith  v.  Armstrong^ 
65  Id.  227.  The  authority  of  these  several  decisions,  however, 
does  not  extend  beyond  the  points  decided  in  each,  and  the 
Ceicts  upon  which  such  decision  was  based.  "It  is  a  general 
rule,"  said  Marshall,  C.  J.,  "that  the  positive  authority  of  a 
decision  is  co-extensive  only  with  the  facts  on  which  it  is 
made":  Ogden  v.  Saunders,  12  Wheat.  333.  True,  in  the  case 
first  cited  Mr.  Justice  Lyon  said:  "The  statute  is  imperative, 
and  contains  no  exception  whatever.  The  order  must  be  en« 
tered  in  every  case  pursuant  to  its  requirements,  or  it  is  error. 
It  is  quite  immaterial  that  the  circumstances  of  the  case  may 
be  such  that  the  order,  when  entered,  will  be  inoperative." 
But  neither  in  that  case,  nor  in  any  of  the  other  cases  above 
cited,  was  the  property  or  the  proceeds  thereof  in  the  hands  of 
such  attaching  officer  taken  or  applied  by  him  upon  an  inter* 
vening  valid  process  against  the  property  of  the  same  defend- 
ants  as  in  this  case. 
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As  said  upon  the  former  appeal,  "the  affidavit  stated  a  good 
ground  for  attachment  against  the  property  of  the  firm,  and 
was  therefore  a  protection  to  the  officer'':  69  Wis.  158.  The 
property,  being  perishable,  was,  under  the  order  of  the  courts 
properly  converted  into  money,  which  was  held  by  the  sheriff 
in  lieu  of  the  property  attached.  The  proceeds  of  such  prop- 
erty, consisting  of  money  in  the  hands  of  the  attaching  officer 
at  the  time  when  the  execution  was  received  by  ,him,  were 
rightfully  levied  upon,  and  paid  over  and  returned  as  so  much 
money  collected,  without  exposing  the  same  for  sale  as  pro- 
vided in  section  2987  of  the  Revised  Statutes,  unless  the 
sheriff  was  precluded  from  making  such  levy  by  reason  of  the 
money  being  in  his  own  hands.  Courts  have  so  held,  even  in 
the  absence  of  such  statute:  Freeman  on  Executions,  sea  111; 
Herman  on  Executions,  sec.  124.  Mr.  Freeman  considers  the 
preponderance  of  the  cases  in  this  country  as  holding  that 
money  in  the  hands  of  a  sheriff  or  constable  belonging  to  the 
defendant,  being  the  surplus  or  residue  remaining  in  posses- 
sion of  the  officer  after  he  has  satisfied  the  writ,  is  not  in  the 
custody  of  the  law,  and  therefore  is  subject  to  execution.  He 
says:  ^'The  execution  having  been  fully  satisfied,  the  officer 
ceases  to  hold  the  money  by  virtue  of  the  writ.  As  to  the 
ascertained  surplus,  he  is  said  to  be  liable  to  the  defendant 
as  for  money  had  and  received.  Such  surplus  can  therefore, 
while  in  the  officer's  hands,  be  reached  by  the  defendant's 
creditors":  Freeman  on  Executions,  sec.  130,  p.  179,  and  cases 
there  cited.  The  same  author  says:  ''But  the  officer  who  has 
levied  upon  property  may  hold  the  same  to  answer  for  sub- 
sequent writs  which  come  into  his  hands  while  the  first  levy 
remains  in  force.  The  mere  receipt  of  the  subsequent  writ 
operates  as  a  constructive  levy  upon  all  the  property  actually 
or  constructively  in  his  possession  under  a  prior  writ":  Free- 
man on  Executions,  sec.  135.  To  the  same  effect  is  Herman 
on  Executions,  sec  174,  p.  249.  Of  course,  the  same  rule  is  ap- 
plicable to  successive  attachments:  Hatpin  v.  Hallf  42  Wis.  176; 
1  Am.  &  Eng.  Ency.  Law,  p.  927,  subd.  10.  ''Subsequent 
valid  levies  necessarily  exclude  those  prior  in  point  of  time 
but  wanting  in  compliance  with  the  law  in  essential  particu- 
lars": 1  Wade  on  Attachments,  sec.  219;  1  Am.  &  Eng.  Ency. 
Law,  927;  Sobinstm  v.  EnaigUj  6  Gray,  300;  Culver  v.  Rumuy^ 
6  Bradw.  598.  So  here  we  must  hold  that,  upon  the  dissolu- 
tion of  the  attachment,  the  money  realized  thereon,  and  in  the 
bands  of  the  sheriff,  is  not  to  be  regarded  in  the  custody  of  the 
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law  in  Buch  a  sense  as  to  preclude  the  sheriff  from  applying  it 
upon  the  execution  against  the  property  of  the  same  defend- 
antSi  issued  to  and  received  by  the  same  officer  after  the  receipt 
of  such  money:  Freeman  on  Executions,  sec  135;  Sherry  v. 
Schuyler,  2  HUl,  204;  Van  WinUe  v.  UdaU,  1  Id.  559;  QUman  y. 
WiUiama,  7  Wis.  829;  Woodmanaee  v.  Rodgers,  59  How.  Pr.  402. 
It  is  claimed,  however,  that  in  any  event  the  defendants 
were  entitled  to  enough  of  said  money  to  satisfy  the  costs  and 
damages  awarded  to  them  upon  such  dissolution  of  the  attach- 
ment,  instead  of  applying  such  costs  and  damages  as  a  set-off 
upon  the  unpaid  balance  of  the  plaintiff's  judgment.  But 
such  set-off  was  so  allowed  in  strict  obedience  to  the  statute, 
^Whether  the  trial  of  such  traverse  is  before  or  after  the  trial  of 
the  principal  action,  the  statute  requires  that  the  amount  of 
ioch  damages  and  costs  upon  such  dissolution  shall  be  applied 
''as  a  set-off  to  the  plaintiff's  demand  as  established  upon  the 
trial''  of  the  principal  action  when  not  in  excess  of  it:  R.  8., 
•ea  2746;  Henderson  v.  Atten,  56  Wis.  177. 

By  the  Coubt.    The  order  of  the  circuit  court  is  aflirmed. 

FsonBTT  ni  HAins  of  Bmitirf,  wumua  Suaisur  to  Iavt  on  Sza* 
cvnovt  8m  VnmPKOk  oa  Exoeatioiii^  mo.  IdO. 
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JUnJKUD  Oqhfaht  AooBPTnia  Pibthhabtj  Fbbgbt  to  bi  Qabkexd 
ovxB  R8  Own  aud  CovvvmifQ  Roads  is  bound  to  forward  it  m 
promptly  m  it  oan,  until  it  has  delivered  or  offered  to  deliver  it  to  tiie 
oonnacting  oanier^  and  it  cannot  shield  itself  from  liability  for  failnia 
to  perform  its  daty  by  merely  showing  that  its  Bgeiat  snppoeed  thai 
ihm  would  be  a  delay  in  forwarding  it  by  the  connecting  carrier.  Tho 
company  is  bonnd  to  know  when  it  contracts  to  carry  snch  freight  in 
that  manner  whether  it  can  be  carried  through  without  such  delay  as  will 
destroy  or  injoro  freight  of  that  character. 

Inos  m  BxonviNo  Ixmatesial  Evidxnob  a  MatiszaLp  when  the  coort^ 
after  objeotiony  receives  it  as  materialt  and  may  have  given  it  wei^t  ia 
diqKMing  of  the  case. 

Bkazbmeht  a8  to  Tm  Biquibxd  iob  Perishablx  Freight  to  Rbagb 
ns  DnmiAnoN,  made  by  a  railroad  agent  to  a  shipper,  is  adnussible  in 
eridsnoa  in  an  action  to  recover  damsges  for  delay  in  transporting  it^ 
wiMn  snch  statement  may  have  been  the  indnoement  of  the  contract. 
A  statement  that  snch  freight  would  reach  its  destination  at  a  certain 
time  would  have  the  force  of  a  contracti  and  if  the  time  was  a  reason* 
able  one^  the  contract  would  be  within  the  scope  of  such  agenfs  an* 
tiiority. 
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Material  Qoxstion  or  Fact  should  bb  Submittbd  to  Jitbt.  In  an 
ftotion  to  recover  damages  for  delay  on  the  part  of  a  raOroad  company 
In  the  traoBportaiion  of  perishable  freight^  where  the  evidence  as  to 
whether  it  was  the  duty  of  the  conductor  of  the  trains  to  which  the  car 
the  freight  was  being  carried  in  was  attached,  to  place  the  oar  on  a  '^T  ** 
at  the  crossing  of  a  connecting  road  by  which  the  freight  was  to  bo  for- 
warded to  its  destination,  is  conflicting,  the  qnestion,  which  is  a  material 
one,  should  be  submitted  to  the  jury. 

Action  to  recover  damages.    The  opinion  states  the  case. 

Lamowreux  and  Park^  for  the  appellant 

Howard  MorriSj  D.  8.  Wegg^  WinUer^  Flanders^  Smithy  Bo^ 
Ittm,  and  VUaSf  for  the  respondents. 

Obton,  J.  The  following  is  a  sufficient  statement  of  tho 
facts  to  show  the  pertinency  of  the  questions  raised  and 
decided: — 

The  Wisconsin  Central  railroad,  represented  by  the  de- 
fendants as  the  trustees  thereof,  runs  in  part  from  Plover  to 
Junction  City  in  a  northwesterly  direction,  at  which  last  point 
it  is  crossed  by  the  Chicago,  Milwaukee,  and  Si  Paul  railroad, 
which  runs  thence  in  a  northerly  direction  to  Mosinee.  On 
the  sixth  day  of  November,  1886,  the  defendants  contracted 
with  the  plaintiff  to  carry  a  car-load  of  potatoes  for  him  from 
Plover,  by  the  way  of  Junction  City,  to  Mosinee,  for  certain 
freight  charges  then  paid,  and  received  the  same  on  board  of 
their  car  about  twelve  o'clock  on  that  day.  The  potatoes, 
which  were  of  the  value  of  about  two  hundred  dollars,  were 
)K>  received  in  good  condition,  and  were  to  be  carried  with  such 
reasonable  dispatch  as  would 'comport  with  the  perishable 
nature  of  such  property  at  that  season  of  the  year,  and  deliv- 
ered  to  Joseph  Desert  &  Co.,  or  on  their  order,  at  such  place 
of  destination.  The  plaintiff  had  purchased  said  potatoes 
from  one  William  Carley  at  Plover,  and  said  Carley  acted  as 
the  agent  of  the  plaintiff  in  making  said  contract  with  the 
agent  of  the  defendants  at  that  place.  The  weather  had  been 
warm,  but  was  changing  to  become  colder.  The  train  having 
the  car  arrived  at  Junction  City  about  six  o'clock  that  after* 
noon,  on  Saturday,  and  the  car  was  left  standing  on  the  pass- 
ing track  of  said  road,  from  which  place  it  could  not  be 
directly  taken  and  shipped  on  the  other  road.  There  was  a 
^  Y  "  between  the  roads,  upon  which  it  would  have  to  be  run 
before  it  could  be  so  taken  and  shipped.  On  its  arrival,  the 
car  was  billed  to  the  other  road,  and  the  agent  of  that  road 
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at  that  point  was  notified  of  it,  and  he  made  arrangements  to 
receive  it  on  that  road,  and  send  it  along  with  an  extra  or  wild 
freight  train,  which  woald  and  did  arrive  there  from  the  south 
at  8:48  the  same  evening,  and  notified  the  conductor  of  said 
train  to  take  it;  and  supposing  the  car  to  be  on  the  ^'  Y/'  the 
conductor  of  that  train  went  there  to  get  it,  but  found  that  it 
bad  not  been  placed  there,  and  for  that  reason  he  could  not 
and  did  not  take  it  along;  and  that  train  reached  Mosinee 
about  an  hour  afterwards,  and  the  car  would  have  been  car- 
ried with  said  train  had  it  been  placed  upon  the  '^  Y." 

As  to  whether  it  was  the  duty  of  the  conductor  of  the  train 
which  brought  it  there  to  have  placed  the  car  on  the  '^  Y ''  at 
Junction  City,  and  as  to  whether  such  is  the  usage  in  such 
cases,  there  was  some  conflict  of  evidence.  Burns,  the  agent 
of  the  defendants  at  that  place,  testified  that  such  was  the 
usage  and  custom;  and  he  must  have  supposed  that  the  con- 
ductor  of  that  train  had  left  the  car  upon  the  "  Y,"  as  he  noti- 
fied the  agent  ot  the  other  company  that  it  was  there,  ready 
for  shipment;  and  said  agent  directed  the  conductor  of  th^ 
extra  train  on  that  road  to  go  there,  and  he  went  there  to  get 
it;  and  the  train-dispatcher  of  the  other  road  had  telegraphed 
the  agent  of  said  road  to  have  that  train  take  the  car,  and  the 
agent  testified  that  they  went  to  the  usual  place  for  the  car, 
and  it  was  not  there.  Dustin,  the  conductor  of  the  train  that 
brought  the  car  to  Junction  City,  testified  that  it  was  not  his 
duty  to  put  the  car  on  the  "  Y,"  as  the  train  was  a  through- 
train,  and  ought  not  to  be  slopped  for  such  purpose;  and  that 
it  was  the  duty  of  those  in  charge  of  a  local  or  way  freight 
train,  which  would  arrive  there  the  next  morning,  to  place  it 
on  the  '^  Y,"  and  that  such  was  the  usage.  But  this  witness 
testified  that  he  did  not  know  that  this  car  contained  perish- 
able freight,  and  that  such  freight  ought  to  be  forwarded  the 
earliest  possible  moment,  and  that  in  handling  such  freight 
he  had  placed  cars  upon  the ''  Y,"  and  that  he  could  have 
done  it  in  this  instance  if  it  had  not  been  for  the  delay. 
There  was  a  local  or  way  fireight  train  of  defendants  standing 
on  the  main  track,  headed  the  other  way,  which  had  to  be 
moved  in  order  to  let  this  car  in  upon  the  '^  Y,"  which  would 
have  taken  some  time.  This  local  freight  train  might  have 
placed  the  car  upon  the  '^  Y,"  but  the  conductor  had  not  been 
ordered  to  do  so,  and  did  not  know  that  it  contained  perish- 
able freight.  The  train^dispatcher  of  the  defendants'  road 
testified  that,  as  a  general  rule,  the  conductor  of  a  through 
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freight  train  did  not  plaoe  oars  npon  the  ^^T**;  hut  he  testi* 
fied,  farther,  that  if  a  oar  contained  perishable  freight,  it 
should  go  through  as  soon  as  poesible;  and  if  it  should  not 
delay  him  too  long,  the  conductor  of  a  through  freight  train 
ought  to  put  such  a  car  on  the  ^*  Y  ^';  and  that  the  custom  is, 
in  handling  perishable  freight,  to  give  it  precedence  over  every- 
thing  else. 

The  car  was  put  upon  the  ''Y"  the  next  morning  by  those 
in  charge  of  a  local  or  way  freight  train  of  the  defendants 
going  the  other  way,  and  it  was  taken  that  night  by  those  in 
charge  of  an  extra  or  wild  freight  train  on  the  other  road, 
and  arrived  at  Mosinee  about  ten  o'clock  on  that  (Sunday) 
evening.  When  the  car  was  at  Junction  City  on  Sunday 
afternoon,  the  potatoes  were  in  good  order;  and  on  Monday 
morning,  when  the  consignees  were  ready  to  receive  them, 
they  were  frozen  badly,  and  a  large  part  of  them  were  worth* 
less  from  this  cause,  and  rejected.  The  consignees  were  noti- 
fied by  said  Carley,  on  Saturday,  that  the  car  would  arrive  at 
Mosinee  that  evening,  and  they  were  ready,  with  teams  and 
men,  Waiting  for  the  arrival  of  the  car,  to  remove  the  potatoes 
therefrom,  until  eight  o'clock,  when  they  were  notified  that 
the  car  would  not  arrive  that  night  The  weather  became 
very  cold  on  Sunday  and  Sunday  night,  and  began  to  grow 
colder  on  Saturday.  There  was  some  testimony  tending  to 
show  that  it  was  not  in  the  ordinary  course  of  business  for  any 
freight  train  on  the  other  road  to  take  this  car,  except  a  regn* 
lar  one.  But  this  would  seem  to  be  immaterial,  from  the  fact 
that  the  wild  or  extra  freight  train  on  that  road  was  ready 
and  made  an  effort  to  take  it^  and  would  have  taken  it,  on 
Saturday  night,  if  it  had  been  placed  upon  the  '^Y,"  and  the 
same  kind  of  train  on  that  road  did  actually  take  it  on  Sun- 
day night.  The  first  regular  freight  train  on  that  road  after 
the  arrival  of  the  car  at  Junction  City  was  not  due  at  Mosinee 
until  the  next  Monday  morning.  The  cireuit  court,  on  this 
evidence,  directed  the  jury  to  render  a  verdict  for  the  defend- 
ants, and  entered  judgment  thereon. 

This  being  substantially  the  evidence,  the  following  errors 
assigned  may  be  readily  disposed  of,  and  the  one  in  conneo- 
tion  with  this  last  item  of  evidence  will  be  first  considered: — 

1.  The  witness  Bums  was  asked  by  the  defendants'  counsel 
whether  he  had  any  knowledge  that  any  other  triun  except 
this  regular  one  would  go  north  on  the  other  road  to  Mosinee. 

This  was  objected  to  as  immaterial,  incompetent,  and  irrele- 
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vant.  The  objection  was  overruled,  and  the  answer  was,  that 
he  did  not.  This  evidence  coald  not  affect  the  liability  of  the 
defendants  for  their  delay  in  not  forwarding  such  perishable 
goods,  to  the  extent  of  their  ability  to  do  so,  until  their  de- 
livery or  offer  to  deliver  them  to  the  other  road  as  the  con- 
necting carrier.  They  must  acquit  themselves  of  this  duty, 
and  they  cannot  shield  themselves  from  it  by  delays  on  the 
connecting  road.  They  were  bound  to  know,  when  they  so 
contracted,  whether  they  could  be  carried  through  without 
such  delay  as  would  destroy  or  injure  such  perishable  freight 
Suppose  that  the  car  bad  never  left  Plover  until  the  potatoes 
bad  become  valueless  by  freezing,  could  the  defendants  escape 
liability  by  proof  that  there  was  no  regular  train  on  the  other 
road  to  receive  it  before  such  time?  Such  is  not  the  law: 
McLaren  v.  P.  Jk  M.  R.  IL  Co.,  23  Wis.  138;  PeUrsen  v.  CtuCj 
21  Fed.  Rep.  885.  The  principle  is  too  clear  for  further  refer- 
ence. It  may  be  that  the  error  as  well  as  the  evidence  was 
quite  immaterial,  as  the  proof  is  clear  that  there  was  no  un- 
reasonable delay  on  the  other  road.  Those  in  charge  of  that 
road  did  not  wait,  for  their  regular  train  on  the  next  Monday 
morning  after  the  potatoes  were  frozen,  but  did  their  best  to 
forward  the  car  on  their  first  extra  train  Saturday  evening, 
and  they  finally  forwarded  it  by  the  next  extra  train  as  soon 
as  it  was  placed  on  the  '^Y"  by  the  defendants,  where  they 
could  reach  it.  But  receiving  such  evidence,  after  objection, 
as  material,  the  court  may  have  given  it  weight  in  disposing 
of  the  case,  and  it  was  therefore  a  material  error. 

2.  The  witness  Carley  was  asked  what  was  said  at  the  time 
(meaning  when  the  contract  was  made)  in  regard  to  the 
length  of  time  it  would  require  to  reach  Mosinee.  The  court 
sustained  the  objection  of  the  defendants.  This  was  a  flagrant 
error.  Considering  the  season  of  the  year,  and  the  perishable 
nature  of  this  kind  of  freight  by  freezing,  such  statement 
might  well  have  been  the  very  inducement  of  the  contract 
There  is  so  great  a  similarity  between  the  action  ex  eontr<ictu 
and  ex  delicto  in  such  a  case,  or  of  failure  to  perform  the  con- 
tract and  to  discharge  the  duty,  that  it  is  difiScult  to  determine 
which  it  is.  The  difference  is  more  in  form  than  in  substance. 
Such  a  statement  might  greatly  affect  the  duty  of  the  defend- 
ants and  the  conduct  of  the  plaintiff.  The  agent  Carley 
might  have  been  governed  by  such  a  statement  in  entering 
into  the  contract  on  behalf  of  the  plaintiff;  and  his  conduct  in 
not  giving  this  kind  of  freight  more  personal  attention  to  pro- 
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tect  it  from  injury  on  the  way,  and  in  having  the  consigneea 
ready  to  receive  it  and  take  care  of  it  on  its  arrival  at  the  end 
of  the  route,  may  have  been  caused  by  it,  and  this  the  plain- 
tiff offered  to  show.  Without  any  such  statement,  if  the  de- 
fendants knew  that  the  delay  would  be  as  it  was,  and  that 
there  were  any  reasons  why  the  potatoes  would  not  arrive  at 
their  destination  until  endangered  by  frost,  and  this  they  were 
bound  to  know  (and  they  now  claim  that  they  did  know  that 
none  but  a  local  freight  train  could  put  that  car  on  the  ''T,'' 
and  none  but  a  regular  freght  train  on'  the  other  road  could 
or  would  take  and  forward  it),  then  it  was  clearly  their  duty 
to  have  so  informed  the  agent  Carley  before  he  entered  into 
the  contract  or  shipped  them:  Ayres  v.  C.  A  N.  W,  Ry  Co^  71 
Wis.  872.  Carley,  the  agent,  notified  the  consignees  that  the 
car  would  arrive  that  night,  and  they  were  at  the  depot  ready 
to  receive  and  take  care  of  them.  A  statement  of  the  agent  of 
the  defendants  at  the  time  that  the  car  would  arrive  that  night 
at  Mosinee,  under  such  circumstances,  would  have  the  forco 
of  a  contract  to  that  effect:  Strohn  v.  D.  &  M.  R.  R.  Co.,  23 
Id.  130;  99  Am.  Dec.  114.  The  agent  had  the  authority  to  so 
contract,  because  such  time  of  carriage  would  have  been  rear 
sonable  for  such  freight  at  such  a  time:  Wood  ▼.  0.,  M^  A 
St.  P.  R.  Co.,  68  Iowa,  491;  56  Am.  Rep.  861;  Strohn  v.  D.  A 
II.  R.  R.  Co.j  supra. 

3.  The  evidence  as  to  whether  it  was  the  duty  of  the  oon* 
ductor  of  the  train  in  which  the  car  went  to  Junction  City  to 
have  placed  it  on  the  ^*  Y ''  was,  to  say  the  least  of  it,  conflict- 
ing; and  that  being  a  most  material  question  in  this  case,  it 
ought  to  have  been  submitted  to  the  jury:  Leavitl  v.  C.  A 
N.  W.  Ry  Co.j  64  Wis.  228,  and  a  great  many  cases  cited  in 
the  brief  of  the  appellant,  to  wliich  reference  may  be  had. 

By  the  Coubt.    The  judgment  of  the  circuit  court  is 
versed,  and  the  cause  remanded  tot  a  new  triaL 


LiABUJTT  ov  Common  Gabbub  iob  Losb  ob  Dxixbiobatiov  vbok  Delmx 
ut  TBAHHPOHmro  Goods;  89eiiio^tt^AmeHeamBBpremCo.y.8mUhtZl  Am. 
Bep.  667-570. 

LiABnjTr  ov  Cabbibe  Who  CkiHTBAois  to  Cabbt  Goods  on  Owv  and 
OoNNBOTDia  Lnns:  See  Bavatmak  etc  ICy  Ca.y.  Prikkard^  77  Ga.  412;  4 
Am.  St.  Bap.  02. 

Whbbb  Common  Cabbzbb  Bbohvib  Goods,  and  Contbaotb  to  Dblxvbb 
Tbbm  at  DBsnNATZON  within  roMpnable  time,  and  fails  to  ddiw  in  tinM^ 
the  maamm  of  damagaa  for  aneh  defanlt  is  the  depreciation  in  the  marksl 
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▼alne  of  goods  at  the  place  of  destination  between  the  date  when  the  goods 
should  have  been  delivered  and  when  they  actually  were:  B*^  T,,  V.,  dfO. 
R.  n.  Co.  ▼.  HaU,  85  Tenn.  69;  SL  /;.,  /.  M,,  A  8,  J^y  Co.  ▼.  Uwifwd^  48 
Ark.  602. 


DUAMB   V.   ChIOAGO    AND   NORTHWESTERN    R'y   Co. 

[72  WlSOONSni,  028L] 

Question  whxtheb  Bbath  of  Pxbson  was  Oooasionbd  bt  Gross  Nioli* 
oimai  recklessness^  and  criminal  misconduct  of  the  employees  of  a  rail- 
road company^  is  for  the  juiy,  and  not  for  the  court,  unless  the  eWdenoo 
to  that  end  is  perfectly  condusiTe  and  overwhelming. 

Whebb  Railway  Tbadt,  atob  Pabbing  Highway  Cbossibo,  Ixmbpi- 
ATELY  Rbtubxb^  a  person  approaching  the  crossing,  and  having  noreasoa 
to  expect  such  return  of  the  train,  is  not  bound  to  stop  and  look  and 
.        listen  before  attempting  to  cross  the  track. 

Acts  or  Oini  Subfbised  by  Supdbn  Dabobb,  how  Judgbdl  — Hie  law 
does  not  reejuire  that  a  person  who  is  surprised  and  confused  by  a  sod- 
den danger  should  act  or  be  judged  according  to  any  strict  or  fixed  rule. 

Dimr  OF  RAixjtoAD  Company  where  Train  Pabbes  Cbosbino  anb  Immb- 
PIAIELT  Ebtubns.  —Where  a  train  passes  a  railway  crossing,  and  almost 
immediately  returns,  it  is  the  duty  of  the  company  to  have  warning 
given  to  persons  who  may  be  about  to  cross  the  track  in  the  mean  tima. 

AonoN  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate.    The  opinion  states  the  case. 

E.  H.  EU%$,  for  the  appellant 

WinUer^  FlanderSj  Smith,  Sottum,  and  VUob^  for  the  re- 
spondent. 

OrtoN|  J.  This  is  a  brief,  yet  substantially  correct,  state* 
ment  of  the  facts:  The  track  of  the  defendant's  railway  crosses 
Main  Street,  in  the  city  of  OcoDto,  nearly  north  and  south. 
Near  the  south  side  of  the  street  there  are  two  side-tracks,  with 
switches,  and  about  seventy  feet  north  of  the  street  there  is 
another  side-track,  with  switch  running  south.  There  is  a 
pile  of  wood,  fifty  feet  long  and  eight  or  nine  feet  high,  on  the 
east  side  of  the  defendant's  right  of  way,  extending  north  from 
the  north  side  of  the  street;  and  the  ground  for  some  distance 
east  of  the  track  north  of  the  street  is  about  four  feet  higher 
than  the  track,  and  there  is  a  house  about  forty  feet  north  of 
the  street,  and  a  short  distance  east  of  the  wood-pile.  The 
train,  which  consisted  of  the  locomotive,  tvvo  box-cars,  and  a 
caboose,  had  come  out  on  the  main  track  from  one  of  the  side- 
tracks* and  run  north  across  the  street;  and  when  it  had 
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passed  about  two  or  three  car-lengths  north  of  the  streeti  it 
stopped  and  immediately  backed  down  towards  the  street. 
Daring  this  time,  the  engineer  and  fireman  were  on  the  en- 
gine, the  conductor  stood  in  the  door  of  the  caboose  on  the 
east  side,  one  brakeman  stood  upon  the  north  platform  of  the 
caboose,  and  the  other  brakeman  stood  near  the  switch,  south 
of  the  street.  There  was  no  flagman  at  this  crossing,  and  no 
one  on  the  rear  end  of  the  train  to  give  warning  to  those  about 
to  cross  the  track  at  that  place,  and  whether  the  bell  was  rung 
was  a  fSact  in  dispute;  witnesses  for  the  defendant  testifying 
that  it  was,  and  other  witnesses  testifying  that  they  did 
hear  it.  The  deceased,  in  a  one-horse  yehicle,  was  driving 
west  on  Main  Street,  towards  his  home,  about  seven  miles  in 
the  country,  and  had  approached  within  seven  or  eight  rods  of 
the  crossing  from  the  east,  when  the  train  passed  over  it,  and, 
went  on  north,  out  of  his  sight,  and  he  continued  on  a  trot 
towards  the  crossing,  and  as  his  horse  stepped  on  the  track, 
the  rear  car  of  the  train  was  very  near  it,  and  whether  he  at- 
tempted to  back  out  or  turn  around  or  pass  over,  the  evidence 
is  uncertain,  but  his  carriage  came  in  contact  with  the  rear 
oar,  and  he  was  thrown  under  its  wheels  and  killed.  The 
conductor  of  the  train,  from  where  be  stood,  in  the  east  door 
of  the  caboose,  saw  the  deceased  as  he  was  approaching  the 
crossing,  and  gave  no  signal  or  warning  to  the  engineer  U> 
stop  the  train,  as  he  might  have  done,  and  took  no  precautioQ 
whatever  to  avoid  the  accident;  and  when  asked  on  the  trial 
what  he  did,  said  that  "he  did  nothing  at  all;  if  he  hadn't 
sense  enough,  let  him  go."  He  could  have  kept  watch  of  the 
deceased,  but  did  not,  and  stood  there  looking  over  his  way- 
bills, and  did  nothing.  The  brakeman  standing  near  the 
switch,  on  the  south  side  of  the  street,  also  saw  the  deceased 
approaching  the  crossing,  and  knew  that  the  train  was  back- 
ing down  towards  the  crossing,  and  yet  gave  no  signal  or 
warning  to  the  engineer  in  time  to  stop  the  train  before  it 
came  in  contact  with  the  deceased;  and  the  other  brakeman, 
standing  on  the  front  platform  of  the  caboose,  and  near  tlie 
engineer,  and  who  gave  the  signal  to  the  engineer  to  stop  the 
train  when  it  was  stopped,  and  whose  business  it  was  to  look 
to  the  other  brakeman  for  signals,  was  not  looking  that  way 
all  of  the  time.  If  the  brakeman  at  the  switch  gave  any  sig- 
nal to  stop  in  time  to  prevent  the  collision,  he  did  not  see  it^ 
because  not  looking  that  way  at  the  time,  and  yet  it  was  his 
business  so  to  look.    The  jury  rendered  a  verdict  for  the  de- 
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fendant  by  the  direction  of  the  coart,  and  of  course  this  is  the 
■enor  complained  of  on  this  appeal. 

Th  evidence  tending  to  prove  the  negligence  of  the  em- 
ployees of  the  defendant  is  very  strong,  if  not  conclusive;  and 
we  infer,  therefore,  that  the  court  directed  the  verdict  on  the 
ground  of  the  contributory  negligence  of  the  deceased.  We 
are  asked  by  the  learned  counsel  of  the  appellant  to  hold,  in 
'new  of  the  evidence,  that  the  killing  of  the  deceased  was  not 
only  the  result  of  the  want  of  proper  care  on  the  part  of  the 
conductor  of  the  train  and  of  other  employees  of  the  defend- 
ant, but  that  it  was  occasioned  by  their  gross  negligence, 
recklessness,  and  criminal  misconduct;  and  that  therefore  the 
question  of  the  contributory  negligence  of  the  deceased  is  not 
in  the  case.  The  conduct  of  the  conductor  was  certainly  very 
reprehensible,  and  in  connection  with  his  own  explanation  of 
it,  evinces  a  cold-blooded  indifiference  which,  I  am  happy  to 
flay,  is  not  common  among  railway  employees.  But  without 
a  finding  by  the  jury  on  such  an  important  question  of  fact» 
we  would  not  feel  warranted  in  first  passing  upon  it.  The 
evidence  to  such  end  ought  to  be  perfectly  conclusive  and 
overwhelming,  and  we  can  scarcely  believe  that  the  omission 
of  the  conductor  to  signal  the  engineer  to  stop  the  train  until 
he  could  be  assured  of  the  safety  of  the  deceased  was  willfuli 
or  that  he  apprehended  such  a  collision  as  the  result  of  it. 
This  is  most  properly  a  question  for  the  jury,  and  not  for  the 
court.  Inasmuch  as  the  case  must  again  be  tried  and  the 
questions  of  negligence  be  passed  upon  by  a  jury,  we  refrain 
from  expressing  an  opinion  upon  them,  further  than  to  say 
that  the  circuit  court  erred  in  directing  a  verdict  for  the  de- 
fendant, on  the  ground  either  that  the  defendant  was  not 
guilty  of  negligence  or  that  the  deceased  was;  but  we  shall 
only  consider  the  last  as  the  probable  ground  for  such  direc- 
tion. 

As  a  general  rule,  and  unafiected  by  other  circumstances, 
the  proposition  urged  in  the  brief  of  the  learned  counsel  of  the 
respondent,  that  one  approaching  a  railroad  crossing  who  may 
by  looking  have  a  timely  view  of  an  approaching  train,  is 
bound  to  look  and  listen  for  its  approach  before  attempting  to 
cross  the  track,  and  that  a  failure  to  do  so  is  negligence,  may 
be  correct,  and  the  circuit  court  most  probably  applied  this 
strict  rule  to  the  plaintiff's  case.  We  do  not  think  that  such 
a  rule  would  be  applicable  to  this  case.  There  is  a  most  im* 
portant  fact  in  this  case  that  materially  modifies  this  strict 
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nile,  and  makes  it  inapplicable^  and  that  is,  that  this  train 
had  just  passed  this  crossing,  while  the  deceased  was  within 
a  few  rods  of  it,  and  driving  upon  a  trot,  and  had  passed  on 
out  of  his  sight,  and  he  had  reason  to  suppose  that  it  would 
continue  on,  it  being  upon  the  main  track,  like  any  other  train 
upon  its  regular  route,  and  had  no.  reason  to  suppose  that  it 
would  immediately  return.  The  presumption  was,  that  it 
would  go  on,  and  not  return.  He  was  thus  thrown  off  hia 
guard.  There  was  no  reason  to  look  or  listen  in  that  direction 
further,  for  it  appeared  impossible  to  him  that  any  train  from 
that  direction  would  or  could  approach  the  crossing  within  so 
short  a  time.  He  was  entrapped  by  this  unexpected  return 
of  the  train,  for  its  sudden  return  over  the  crossing  without 
warning  was  to  him  a  trap.  We  know  how  it  must  have  ap- 
peared to  him;  for  it  would  have  so  appeared  to  any  ordinary 
person  with  the  same  knowledge  of  the  situation.  Not  knowing 
or  supposing,  or  having  any  reason  to  suppose,  that  the  train 
would  immediately  return,  or  that  any  train  would  come  &om 
that  direction,  he  did  as  any  other  reasonable  person  would 
have  done,  and  kept  straight  on  without  lessening  his  speed, 
as  if  assured  that  the  way  was  clear,  and  that  there  was  no 
possible  danger.  To  have'  stopped  and  looked  and  listened  in 
that  direction,  under  such  circumstances,  would  have  been 
unreasonable,  and  the  law  requires  no  such  unreasonable 
thing  as  a  duty  or  obligation.  When  he  had  come  to  within 
a  few  feet  of  the  crossing,  with  no  signal  to  attract  his  atten*^ 
tion,  he  appeared  to  be  suddenly  conscious  that  the  end  of  a 
box-car  was  creeping  down  upon  him;  and  what  he  did  or 
tried  to  do  in  this  sudden  emergency  and  danger  is  not  very 
clearly  known,  or  just  how  he  came  to  his  death  under  the 
wheels. 

Under  such  circumstances,  the  law  does  not  require  that  he 
should  have  acted  or  be  judged  according  to  any  strict  or  fixed 
rule.  He  was  evidently  surprised  and  confused  by  the  sud* 
den  appearance  of  the  train  so  near  him.  I  have  said  that 
the  train  went  north  out  of  the  sight  of  the  deceased,  and 
there  was  testimony  to  this  efiect,  although  it  is  contended  by 
the  counsel  of  the  respondent  that  the  top  of  the  cars  might 
have  been  seen  by  him  all  the  time.  But  this  was  a  question 
for  the  jury,  when  there  was  conflict  of  the  evidence.  But  it 
is  quite  immaterial  whether  he  could  have  seen  the  tops  of  the 
cars  or  not.  He  had  no  occasion  or  reason  to  look  that  way 
any  longer  after  the  train  had  passed  on  to  the  north  in  such 
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a  manner  as  to  lead  him  to  suppose  that  it  would  continue  on 
in  that  direction.  But  enough  has  been  said  to  show  that  the 
circumstances  were  such  as  to  make  the  rule  that  a  person 
approaching  a  railroad  crossing  is  bound  to  look  and  listen 
for  the  approach  of  the  train  inapplicable  to  the  deceased. 
This  would  seem  to  be  too  obvious  to  require  authority.  But 
the  principle  involved  has  been  often  recognized  by  the  courts. 

In  CuH%8  V.  D.  &  M.  R.  R.  Co.,  27  Wis.  168,  the  train,  being 
brought  up  to  the  station,  came  to  a  stop  in  such  a  manner 
as  to  induce  the  belief  on  the  part  of  the  passengers  waiting 
on  the  platform  that  it  had  stopped  for  their  reception,  and 
the  plaintiff,  in  attempting  to  get  on,  was  iigured  by  the  sud- 
den starting  of  the  train  without  signaL  It  was  held  "that 
if  the  plaintiff  so  acted  as  persons  of  common  sense  and  ordi- 
nary prudence  and  intelligence  usually  act  in  like  cases,  there 
was  no  such  negligence  on  his  part  as  would  prevent  his  re- 
covery in  the  action."  And  it  was  further  held  that  this  was 
an  act  of  negligence  on  the  part  of  the  company;  and  that 
"it  was  the  duty  of  the  company » if  the  passengers  were  not 
to  enter  the  cars  under  these  circumstances,  to  have  some  one 
there  to  warn  and  prevent  them,  and  of  the  persons  in  charge 
of  the  train  not  to  start  it  without  previous  caution  or  signal 
given."  The  application  of  that  case  to  this  is  very  clear. 
The  deceased  had  the  right  to  act  as  ordinarily  sensible  per- 
sons would  be  likely  to  do,  if  this  train  passed  on  in  such  a 
manner  as  to  induce  the  belief  that  it  was  to  continue  on  in 
that  direction,  and  drive  on,  as  he  did,  towards  the  croesingi 
without  further  attention  to  that  train;  and  to  further  apply 
the  case,  it  would  seem  that  the  company  was  negligent  in 
not  having  some  one  there  to  prevent  persons  from  attempt- 
ing to  pass  over  the  crossing  in  the  mean  time,  if  the  train 
was  to  be  almost  immediately  backed  down  over  the  crossing, 
and  the  persons  in  charge  of  the  train  should  not  have  so 
backed  the  train  over  the  crossing  without  previous  caution  or 
signal  given. 

In  Bower  v.  Chicago  eie.  Ry  Co.^  61  Wis.  467,  it  was  held 
'^that  a  person  approaching  a  railroad  crossing  with  a  team, 
and  having  reason  to  suppose  that  a  regular  passenger  train 
has  recently  passed  from  one  direction,  is  not  guilty  of  negli- 
gence if  he  fails  to  look  constantly  in  that  direction."  In 
EaUm  V.  Erie  Ry  Co.,  61  N.  Y.  661,  the  train  was  standing 
with  the  rear  car  nearly  over  the  crossing,  and  the  plaintiff 
attempted  to  cross  with  a  horse  and  buggy,  and  it  was  sud- 
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denly  backed  npon  him.  It  is  said  in  the  opinion:  '*Tho 
plaintiff  had  a  right  to  expect  that  some  previous  warning 
would  be  given  that  the  train  was  about  to  back,  to  put  him 
in  fault.  The  measure  of  precaution  which  prudence  suggests 
is  in  due  proportion  to  the  probability  of  danger."  If,  by  the 
negligence  or  omission  of  those  in  charge  of  the  train,  the 
plaintiff's  vigilance  was  allayed,  they  are  not  at  liberty  to 
impute  the  consequence  of  their  acts  to  his  want  of  vigUanoe; 
and  if  their  acts  brought  him  within  the  boundaries  of  peril* 
they  must  answer  for  the  results:  PenTitylvania  R.  R.  Co.  v. 
Ogier,  85  Pa.  St.  72;  78  Am.  Dec.  322.  If,  in  this  case,  those 
in  charge  of  the  train  allayed  the  vigilance  of  the  deceased 
by  running  the  train  over  the  crossing  and  on  towards  the 
north  in  such  manner  as  to  cause  him  to  believe  that  it  would 
continue  and  not  return,  and  immediately  run  back  over  the 
crossing,  they  are  not  at  liberty  to  impute  the  consequence  of 
such  act  to  his  want  of  vigilance;  and  if  such  unexpected  re- 
turn brought  him  into  peril,  they  must  answer  for  the  result. 

It  is  contended  that  the  train  did  not  return  without  warn- 
ing or  signal,  but  that  the  bell  was  rung  constantly  on  its 
return.  It  is  true  that  many  of  the  defendant's  witnesses  tes- 
tified that  the  bell  was  so  rung,  but  many  of  the  plaintiff's 
witnesses  testified  that  they  did  not  hear  it,  and  some  of  them 
were  so  situated  that  they  would  have  heard  it  had  it  been 
rung.  This  certainly  made  a  conflict  of  evidence  and  a  ques- 
tion for  the  jury.  But  if  the  bell  was  rung  on  the  engine  at 
the  other  end  of  the  train,  if  he  did  not  see  the  train  and  did 
hear  the  bell  he  could  not  have  known  with  any  certainty 
whether  it  was  rung  for  the  going  forward  or  the  return  of 
the  train.  On  this  appeal  we  must  assume  that  no  warning  or 
signal  was  given.  As  said  before,  it  would  seem  that,  under 
the  circumstances,  there  ought  to  have  been  some  one  on  the 
rear  car,  or  in  some  position  where  he  could  have  seen  that  no 
one  was  about  to  cross  the  track  before  it  was  backed  down 
over  the  crossing,  to  give  the  deceased  timely  warning,  and  to 
signal  the  train  to  stop  if  there  was  danger  of  a  collision. 
This  may  not  be  important  as  effecting  the  question  of  the  de- 
fendant's negligence,  as  its  negligence  seems  to  have  been  es- 
tablished by  other  facts  as  well,  but  it  may  be  important  as 
affecting  the  question  of  the  negligence  of  the  deceased.  It 
can  readily  be  seen  that  the  peculiar  circumstances  of  this  case 
make  the  contributory  negligence  of  the  deceased  a  questioa 
for  the  jury,  and  not  for  the  court  to  decide  as  a  question  of 
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law;  nor  would  it  be  a  question  of  law  to  decide  that  the  de« 
ceased  was  not  guilty  of  such  negligence,  until  the  jury  had 
passed  upon  the  disputed  facts  upon  which  such  a  decision 
must  depend.  The  court  erred  in  directing  a  verdict  for  the 
defendant. 

By  the  Ck>OBT.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

QuEBinur  or  KBouiaxvos  n  loa  xm  Jubt»  wbbi  axd  wbbi  vor:  0% 
£>  Odi  T.  1Mb  60  H.  J.  L.  486;  amle,  p.  796;  it  is  alwftyia  ^wtion  for  the 
Jury  vnlen  the  &ote  are  nnoontradioted  and  the  inferenoei  to  be  drawn 
from  the  same  are  clear:  NugfoU  t.  Bodtm  ete.  R.  B.  Co.,  SO  Me.  62;  6  Am. 
St.  Bep.  161,  and  note  102. 

It  n  xm  Dmrr  of  Pibsovs  about  to  Cbosb  ▲  Tlin.BeAi>  TaiOK  to 
•topb  look,  and  liaton,  whenerer  danger  ii  to  be  apprehended:  BetfM  t.  CM- 
eevoete.  J2.  J2.  Ox,  70  Wik  216;  6  Am.  St.  Bep.  168^  and  note;  and  likewiM 
it  ia  the  dnty  of  the  railroad  company  to  give  warning  of  approach  of  traina 
where  danger  is  to  be  apprehended:  Ohieago  etc  R,R.Co.  r.  DUkm,  128  JUL 
670;  6  Am.  St  Bep,  660,  and  note. 


Andbbson  V.  Sloanb. 

m  Wiiooirsnf,  AM.) 

JmOMBRS    ABB   EXBOOnOMS   TBAT    HATB    BBBB    SbT  ADBB  ABB   9o  Db* 

VBBSB  to  the  parties  who  had  them  entered  and  issaed,  in  an  action  sabse- 
qnently  farooght  to  reoorer  damages  for  the  seizare  of  property  nnder 
■aid  exeoations. 
Hbasubb  ov  Bamaobs  bob  Wbohotctl  Sbdeobb  of  Pbofbbtt  vhbbb 
BzBODTiON.  —  Where  property  of  the  plaintiff  consisting  of  a  stook  of 
goods  in  a  store,  has  been  seized  nnder  executions  which  the  defendant 
cansed  to  be  issned,  acting  in  good  faith  and  without  malice  or  intent  to 
oppress  the  plaintifi^  and  afterwards  retnmed  to  the  plaintiff  or  his  as- 
signee, the  plaintiff  having  in  the  mean  time  made  a  voluntary  assign* 
ment  for  the  benefit  of  his  creditors,  the  jury,  in  an  action  to  recover  for 
snch  seizure,  should,  in  asaessing  the  damages,  be  restricted  to  these 
items:  1.  Interest  on  the  value  of  the  goods  seized  during  the  time 
they  were  held  by  the  sherifl^  or,  at  the  option  of  the  plaintiff^  in  lieu  of 
such  interest,  the  value  of  his  bndnessdnriag  that  time;  2.  Any  deprecia- 
tion in  the  value  of  the  goods  during  that  time;  8.  Any  expenses  to  which 
the  plaintiff  was  put  in  obtaining  a  return  of  the  goods,  including  what 
he  was  obliged  to  pay  for  costs  in  the  illegal  judgments,  and  the  alleged 
sheriff's  fees  charged  for  executing  the  illegal  executions,  expenses  to 
which  he  had  been  put  by  way  of  rent  of  the  store  and  clerk's  hire  while 
the  defendant  was  in  possession  of  the  store,  and  money  that  he  was 
compelled  to  expend  for  counsel  and  attorney's  fees  in  the  proceedings  to 
set  aside  the  illegal  judgments  and  executions.  But  no  damages  should 
be  allowed  for  any  supposed  loss  of  profits  from  the  interruption  of  the 
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plaintiff*!  boimefls  for  any  time  after  the  goods  were  restored  to  him  or 
his  assignee,  for  any  loss  that  happened  to  him  by  reason  of  his  assign- 
msnt^  nor  for  injnry  to  his  feelings. 

Action  to  recover  damages.    The  opinion  states  the  case. 

8.  U.  Pinney  and  A.  L.  Sanbomf  for  the  appellants. 

Qaaries^  Speneej  and  Dyer^  and  M,  P.  Wing^  for  the  respond- 
ent 

Taylor,  J.  This  action  was  commenced  to  recover  damages 
for  seizing  a  stock  of  goods  of  the  plaintiff  upon  certain  execu- 
tions issued  upon  judgments  entered  upon  warrants  of  attorney 
to  confess  judgments  signed  by  the  plaintiff  in  favor  of  Bloane 
A  Co.  and  John  V.  Farwell  &  Co.  There  were  two  executions 
issued,  for  the  aggregate  sum  of  $5,159.98.  By  virtue  of  these 
executions  the  sheriff  of  La  Crosse  County  levied  upon  the  stock 
of  goods  of  the  plaintiff  of  the  alleged  value  of  twenty-seven 
thousand  dollars,  and  the  sheriff  closed  the  doors  of  the  store, 
and  held  the  goods  by  virtue  of  such  seizure  and  the  posses- 
sion of  said  store  for  the  period  of  twenty-six  days.  At  the 
expiration  of  that  time  the  claims  of  the  said  Sloane  &  Co. 
and  Farwell  &  Co.,  together  with  the  costs  of  the  sheriff 
upon  said  executions  and  the  costs  included  in  the  several 
judgments,  were  satisfied,  and  the  goods  were  returned  to  the 
assignee  of  the  plaintiff,  he  having  before  that  date  made  a 
voluntary  assignment  of  all  his  property  for  the  benefit  of  his 
creditors. 

Before  the  claims  of  Sloane  &  Co.  and  Farwell  &  Ca 
were  satisfied,  the  plaintiff  in  this  action  made  a  motion  in 
the  circuit  court  of  La  Crosse  County  to  set  aside  and  vacate 
the  judgment  and  execution  in  the  case  of  Sloane  v.  Andenon^ 
on  the  ground  that  the  same  were  void  for  irregularities  in 
entering  the  same,  and  the  circuit  court  had  denied  the 
plaintiff's  motion.  From  the  order  denying  such  motion,  the 
plaintiff  appealed  to  this  court,  and  upon  such  appeal  this 
court  reversed  such  order,  and  directed  the  circuit  court  to 
enter  an  order  vacating  and  setting  aside  both  the  judgment 
and  execution:  See  Sloane  v.  Anderaonj  57  Wis.  123,  137. 

In  the  present  action  the  plaintiff  made  all  the  members  of 
the  firms  of  Sloane  &  Co.  and  Farwell  &  Co.  defendants,  as 
well  as  their  respective  attorneys.  The  sheriff  was  not  made 
a  party. 

The  complaint  in  this  action  alleges  that  certain  of  the  de* 
fendants  were  members  of  and  composed  the  firm  of  W.  and  J. 
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Sloane;  that  other  defendants  named  were  members  of  and 
composed  the  firm  of  John  V.  Farwell  &  Co.;  alleges  the 
membership  of  the  firms  of  the  respective  attorneys  of  said 
Sloane  &  Co.  and  Farwell  &  Co.,  who  acted  for  them  in  enter^ 
ing  the  judgments  and  causing  executions  to  be  issued  thereon; 
that  they  were  authorized  to  act  for  such  firms,  respectively, 
and  do  the  things  complained  of  by  the  plaintiff.  The  com- 
plaint  further  alleges  that  the  plaintiff,  at  the  time  said 
executions  were  issued  and  his  stock  seized  thereon,  was  a 
prosperous  merchant,  carrying  on  a  large  retail  business,  and 
that  his  annual  cash  sales  for  the  previous  year  exceeded 
fifty-two  thousand  dollars,  from  which  he  received  a  net  profit 
of  at  least  five  thousand  dollars;  that  he  was  in  good  credit, 
and  was  worth  fifteen  thousand  dollars  over  and  above  his 
debts  and  liabilities,  and  that  the  stock  of  goods  in  his  store 
was  worth  twenty-seven  thousand  dollars.  The  complaint 
then  alleges  that  no  part  of  $3,378.28  owing  to  the  defendants 
W.  and  J.  Sloane  &  Co.  was  due  at  the  time  the  judgment 
was  entered  and  execution  issued  thereon,  except  the  sum  of 
$663.03,  and  interest  It  then  alleges  the  entry  of  judgment 
for  the  whole  sum  with  interest  and  $199.14  costs,  and  that 
execution  for  that  sum  and  interest  was  issued  on  the  judg- 
ment; and  that  on  the  same  day,  of  the  debt  owing  to  John 
V.  Farwell  &  Co.  of  $1,757.08,  no  part  was  due  except  the  sum 
of  $439.27,  and  that  judgment  was  entered  up  and  execution 
issued  for  the  whole  amount,  together  with  $117.41  costs.  Tht 
remainder  of  the  complaint  is  as  follows: — 

^'That  there  was  no  affidavit  as  to  the  amount  due  or  to 
become  due,  attached  to  the  complaint  or  judgment  roll  in 
said  proceedings,  as  required  by  law.  That  the  said  pre- 
tended judgment  was  entered  for  the  entire  indebtedness, 
when  only  a  portion,  to  wit,  the  sum  of  $439.27  and  inter- 
est, was  due,  and  the  warrant  of  attorney  or  authority  for 
confessing  judgment  did  not  authorize  the  entry  of  judgment 
for  any  amount  before  the  same  became  due.  That  said  judg- 
ment was  irregular  and  void.  That  said  court  commissioner 
had  no  jurisdiction  or  authority  to  sign  the  same. 

*'  That  on  the  said  twenty-eighth  day  of  September,  1881, 
the  said  defendants  Cameron,  Losey,  and  Bunn,  by  order  and 
direction  of  said  Curtis  H.  Beny,  and  by  order  and  direc* 
tion  of  said  defendants  W.  and  J.  Sloane,  and  John  V.  Far- 
well  &  Co.,  wrongfully  and  unlawfully  issued  executions 
out  of  said  circuit  court  on  said  several  judgments  for  the 
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foil  amount  of  damages  and  costs  aforesaid,  to  the  sheriff  ol 
La  Crosse  County,  which  said  executions,  though  regular  in 
form  so  as  to  protect  the  said  sheriff,  were  unauthorized  and 
void.  That  Mark  M.  Buttles,  the  then  sheriff  of  La  Crossb 
County,  on  said  twenty-eighth  day  of  September,  1881,  under 
and  by  virtue  of  the  said  executions,  which  were  both  deliv- 
ered  to  him  at  the  same  time,  and  under  and  by  virtue  of  the- 
orders  and  directions  of  the  said  defendants  Cameron,  Losey, 
and  Bunn,  and  of  the  defendants  Curtis  H.  Beipy,  and  W.  and 
J.  Bloane,  and  John  V.  Farwell  A  Co.,  and  in  the  absence  of 
this  plaintiff  from  the  city  of  La  Crosse,  he  having  left  thi» 
city  at  the  express  request  of  the  said  defendant  Curtis  H. 
Bemy,  who  was  acting  in  behalf  of  said  defendants  W.  and  J. 
Bloane  and  John  V.  Farwell  A  Co.,  the  said  sheriff,  without  the- 
plaintiff's  consent,  levied  upon,  seized,  and  took  possession  of 
the  entire  stock  of  goods,  fixtures,  and  furniture  and  store  of 
this  plaintiff,  occupied  by  him  under  lease,  and  situated  on 
the  southwest  comer  of  Main  and  Third  streets  in  the  city  of 
La  Crosse,  and  seized  and  took  the  keys  of  said  store,  and 
turned  out  and  caused  to  be  removed  from  said  store  the  clerki 
and  customere  of  this  plaintiff,  and  shut  up  the  said  store,  and 
stopped  all  trades  and  sales  therein  for  and  during  the  space 
and  time  of  twenty-five  days,  to  his  damage  in  the  sum  of  five^ 
thousand  dollare,  the  said  stock  of  goods,  and  fixtures  and 
furniture  being  then  and  there  worth  the  sum  of  thirty  tliou* 
•and  dollars. 

*'  That  in  consequence  of  said  wrongful  levy  and  seizure  and 
dosing  up  of  plaintiff's  store,  other  creditors  of  this  plaintiff 
in  order  to  protect  their  interests  and  secure  their  claim» 
against  this  plaintiff,  commenced  several  suits,  proceedings^ 
and  attachments,  and  obtained  and  entered  judgments  against 
this  plaintiff,  which  suits,  proceedings,  and  judgments  would 
not  have  been  had  or  brought  but  for  the  said  wrongful  acts  of 
the  defendants,  and  this  plaintiff  was  thereby  put  to  great 
cost  and  expense  over  and  above  his  indebtedness,  to  wit,  the 
sum  of  five  hundred  dollars.  That  said  wrongful  acts  of  the 
defendants,  in  entering  said  judgments  and  seizing  said  stock 
of  goods  and  cloring  said  plaintiff's  store,  injured  the  credit 
of  this  plaintiff  and  bis  business,  and  resulted  in  a  great  lofi» 
in  the  profits  of  his  business,  and  prevented  him  from  selling 
his  said  goods  and  stock  at  a  profit,  or  at  all;  and,  for  the 
purpose  of  protecting  himself  and  his  creditors,  he  was,  in 
consequence  of  said  acts  of  the  defendants,  compelled  to  and 
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did  on  the  twenty-mnth  day  of  September,  1881|  make  an 
assignment  of  all  his  property  to  John  M.  Holley,  assignee, 
for  the  benefit  of  all  his  creditors.  That  had  it  not  been  for 
the  said  wrongful  acts  of  the  said  defendants  in  entering  judg- 
ments, issuing  executions,  and  seizing  the  plaintiff's  stock  of 
goods,  the  plaintiff  could  and  would  in  the  regular  course  of 
business  have  paid  all  his  indebtedness,  without  cost  or  ex- 
pense. That  the  costs  of  said  assignment,  including  assignee's 
fees^  attorney's  fees,  and  extra  employees,  amounted  to  the 
sum  of  three  thousand  dollars,  which  amount  was  paid  by  the 
plaintiff  or  incurred  by  him.  That  for  the  purpose  of  raising 
funds  to  pay  off  the  indebtedness  of  the  plaintiff,  the  said 
assignee  was  compelled  to  and  did  sell  goods  and  stock  in 
trade  of  the  plaintiff,  which  cost  the  sum  of  twenty-two  thou- 
sand dollars,  at  a  loss  of  five  thousand  dollars,  when,  in  the 
regular  course  of  trade  and  business,  the  plaintiff  could  and 
would  have  made  a  profit  of  four  thousand  four  hundred  dol- 
lars; to  his  damage  of  nine  thousand  four  hundred  dollars. 
That  by  reason  of  said  wrongful  acts  of  the  defendants,  and 
the  injury  to  his  credit  and  business,  his  annual  sales  have 
been  reduced  from  fifty-two  thousand  dollars  to  twenty-six 
thousand  dollars  per  year;  to  his  damage  five  thousand  dol- 
lars. That  the  said  John  M.  Holley,  assignee  of  the  plaintiff, 
was  compelled  to  pay  and  did  pay  to  the  defendants  Cameron, 
Losey,  and  Bunn  upon  said  executions,  in  order  to  obtain  pos- 
session of  said  goods  and  stock  in  trade  and  store  of  this 
plaintiff,  the  sum  of  $5,883.23,  $572.15  of  which  sum  was 
costs  and  sheriff's  fees  on  said  illegal  judgments  and  execu- 
tions. 

''That  afterwards,  and  before  the  commencement  of  this 
action,  the  judgments  and  executions  aforesaid  were,  by  order 
of  the  circuit  court  of  La  Crosse  County,  by  direction  of  the 
supreme  court  of  this  state,  duly  set  aside  and  vacated.  That 
afterwards,  and  before  the  commencement  of  this  action,  the 
said  John  M.  Holley  duly  assigned  and  transferred  to  the 
plaintiff  all  claims  and  demands  and  rights  of  action  arising 
or  growing  out  of  the  transactions  and  payments  hereinbefore 
set  forth;  and  that  the  said  plaintiff  has  settled  with  his  credi- 
tors, except  the  defendants  W.  and  J.  Sloane  and  John  V. 
Farwell  &  Co.,  and  the  said  assignee  has  been  duly  discharged. 
That  before  the  commencement  of  this  action,  the  plaintiff  duly 
demanded  of  said  defendants  Cameron,  Losey,  and  Bunn  the 
said  sum  of  $5,883.23,  paid  by  his  said  assignee  to  them  as 
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afiiresaidy  and  they  refiised  to  pay  the  same,  or  any  part 
thereof. 

^'That  plaintiff's  credit  and  bnsineBB  has  been  injured  and 
damaged  by  the  aforesaid  unlawful  acts  of  the  defendants  in 
the  sum  of  at  least  ten  thousand  dollars. 

''The  plaintiff  further  shows  unto  the  court  and  alloges  that 
the  defendant  Curtis  H.  Bemy,  as  attorney  of  the  defendants, 
constituting  the  firm  of  W.  and  J.  Sloane,  by  falsely  represent- 
ing that  the  said  firm  had  lost  a  certain  note  theretofore  given 
them  by  this  plaintiff,  and  that  he  was  creditman  of  said  firm, 
procured  the  signature  of  this  plaintiff  to  the  notes  upon  which 
said  judgment  in  favor  of  the  members  of  said  firm  against 
the  plaintiff  was  rendered,  without  knowledge  on  the  part  of 
the  plaintiff  that  said  notes  contained  a  warrant  of  attorney; 
and  as  agent  and  attorney  of  the  defendants  constituting  the 
firm  of  John  V.  Farwell  &  Co.  falsely  represented  that  ho 
was  simply  the  friend  of  the  creditman  of  John  V.  Farwell  A 
Co.,  and  that  said  firm  desired  their  account  to  be  represented 
by  notes,  procured  the  signature  of  plaintiff  to  the  notes  run- 
ning to  John  v.  Farwell  A  Co.,  on  which  the  judgment  in 
favor  of  that  firm,  and  against  the  plaintiff,  was  entered.  This 
plaintiff  alleges  that  he  did  not  know  that  said  notes  contained 
a  warrant  of  attorney  authorizing  the  entry  of  judgment  with* 
out  notice  to  plaintiff,  and  that  all  the  defendants,  except  the 
defendants  Cameron,  Loeey,  and  Bunn,  who  acted  as  agents 
and  attorneys  of  the  other  defendants  in  obtaining  the  said 
notes,  causing  judgments  to  be  entered  thereon,  and  execu- 
tions to  be  issued  upon  said  judgments,  and  the  plaintiff^s 
property  to  be  seized  and  held  on  said  executions,  willfully 
and  midiciously  intended  to  overreach  and  oppress  this  plain- 
tiff, and  break  up  his  business.  That  the  acts  and  doings  of 
the  defendant  Curtis  H.  Bemy  were,  before  the  commence- 
ment of  this  action,  fully  known  to  and  were  ratified  by  the 
defendants  constituting  the  firms  of  W.  and  J.  Sloane  and 
John  V.  Farwell  A  Co." 

The  defendants  answered,  admitting  the  partnership  of  the 
respective  parties,  as  stated  in  the  complaint,  and  the  author- 
ity of  the  several  attorneys  to  act  on  behalf  of  said  firms  in 
the  premises,  as  also  alleged  in  the  complaint  They  admit 
the  entry  of  the  judgments  and  the  issuing  of  the  executiGns, 
as  alleged  in  the  complaint,  and  the  amounts  due  and  to  be- 
come due  at  the  times  said  judgments  were  entered  up  and 
executions  thereon  issued;   but  allege    »n   information  and 
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belief  that  the  jadgmente  were  regular  and  lawfully  entered 
up,  and  that  the  executions  were  fair  and  regular  on  their  face, 
and  lawfully  issued  on  said  judgments.  They  also  admit  that 
euch  executions  and  judgments  were  afterwards  set  aside  by 
the  order  of  the  circuit  court  of  La  Crosse  County.  They 
deny  that  at  the  time  such  judgments  were  entered  and  exe- 
cutions issued  the  plaintiff  was  a  prosperous  merchant,  and 
allege  that  his  credit  was  then  impaired,  and  his  failure  im« 
minent;  that  on  the  twenty-sixth  day  of  September,  1881,  a 
judgment  by  confession  had  been  entered  in  favor  of  O.  R. 
Keith  &  Go.  against  the  plaintiff  for  $1,137.40,  and  execution 
had  been  issued  thereon.  The  defendants  allege  that  they 
were  not  jointly  interested  in  the  judgments  and  executions 
entered  and  issued  in  their  f&yor,  respectively,  but  that  each 
proceeded  in  their  own  behalf.  They  admit  that  the  plaintiff 
made  a  voluntary  assignment,  as  alleged  in  his  complaint, 
but  deny  that  it  was  necessitated  or  caused  by  the  acts  of  the 
defendants.  They  allege  that  the  seizure  of  the  plaintiff's 
property  under  and  by  virtue  of  said  executions  was  made  in 
good  faith,  and  for  the  sole  purpose  of  securing  the  payment 
of  the  sums  of  money  mentioned  therein,  then  due  and  owing 
.  to  them,  respectively,  and  which,  owing  to  the  insolvent  con- 
dition of  said  plaintiff,  they  were  in  great  peril  of  losing. 

The  defendants  then  allege  that  after  the  seizure  of  said 
goods,  they  released  said  goods,  and  delivered  them  to  the 
assignee  of  the  plaintiff,  in  consideration  of  certain  notes  de- 
livered to  them  by  said  assignee,  and  that  such  arrangement 
was  made  with  the  assent  of  the  circuit  court,  obtained  by 
such  assignee  for  that  purpose,  and  that  such  surrender  was 
made  by  the  defendants,  and  the  notes  received  for  the  respec- 
tive sums  due  to  them,  with  the  full  knowledge  and  assent  of 
the  plaintiff,  and  under  an  agreement  with  the  said  plaintiff 
and  his  assignee  that  all  claims  of  the  plaintiff  growing  out  of 
such  seizure  of  his  property  upon  such  executions  should  be 
considered  fully  satisfied  and  discharged  thereby. 

The  case  was  tried  in  the  circuit  court,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $10,572.15 
damages,  and  the  costs  of  the  action.  From  this  judgment 
the  defendants  appeal  to  this  court. 

The  principal  grounds  of  error  alleged  are  as  follows:  1.  It 
is  claimed  that  the  judgment  should  have  been  in  favor  of  the 
defendants,  for  the  reason  that  the  judgments  and  executions 
upon  and  by  virtue  of  which  the  plaintiff's  goods  were  seized 
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were  dmply  voidable  and  not  void,  and  until  set  aside  were 
a  perfect  justification  to  the  sheriff  executing  the  same,  and  to 
the  defendants  in  whose  f&vor  they  were  issued;  2.  That  upon 
the  question  whether  there  had  been  an  accord  and  satisfieus- 
tion  by  agreement  between  the  plaintiff  and  defendants  for 
any  damages  the  plaintiff  might  have  suffered  by  the  seizure 
of  his  goods  upon  the  executions,  if  they  should  be  held  void, 
the  verdict  should  have  been  in  favor  of  the  defendants;  8. 
That  the  rule  for  assessing  the  damages,  if  the  plaintiff  was 
entitled  to  recover  any,  as  submitted  to  the  jury  by  the  learned 
circuit  judge,  was  erroneous,  and  contrary  to  law. 

Upon  the  first  point  made  by  the  learned  counsel  for  the 
defendants,  we  think  the  circuit  court  ruled  correctly.  The 
fact  appeared  upon  the  trial  that  these  judgments,  and  the 
executions  issued  thereon,  had  been  set  aside  by  the  circuit 
court,  either  because  they  were  void  or  voidable,  long  before 
this  action  was  commenced.  In  such  case,  it  is  immaterial 
for  what  cause  they  were  set  aside.  When  once  set  aside,  they 
can  no  longer  be  set  up  by  the  party  causing  the  same  to  be 
entered  and  issued  as  a  defense  for  anything  done  under  them. 
Whether  they  would  protect  the  sheriff  for  what  was  done  by 
him  before  they  were  set  aside  and  vacated,  is  not  a  queetioD 
in  this  case.  It  clearly  appears  from  the  opinion  of  this  court 
in  Sloane  v*  Andenon^  67  Wis.  123,  that  the  judgment  and 
execution  in  that  case  was  set  aside  because  the  judgment  was 
entered  for  more  than  there  was  due  to  the  plaintiffs,  and  be- 
cause there  was  no  sufficient  affidavit  of  indebtedness  as  re- 
quired by  the  statute.  These  defects  in  the  proceedings  have 
always  been  held  sufficient  grounds  for  setting  aside  a  judg* 
ment  on  confession  in  this  court:  See  DiUey  v.  Van  Wicj  6  Wis. 
206;  Blaikie  v.  QHsuhMj  10  Id.  298;  Second  Ward  Bank  v. 
Upman^  14  Id.  696;  Van  Steenwyel  y.  SaeieU^  17  Id.  645;  Rem- 
ington V.  Cumminj^^  6  Id.  188, 142.  The  courts  of  this  state, 
on  motion,  exercise  an  equitable  supervision  and  control  over 
judgments  entered  upon  warrants  of  attorney:  SHd  v.  Ca$$^ 
14  Id.  429;  Jones  v.  KeyeSy  16  Id.  562;  Brown  v.  Parfer,  28 
Id.  21;  MeOabe  v.  Sumner ^  40  Id.  886.  The  judgments  and 
executions  having  been  set  aside  in  these  cases,  there  can  be 
no  defense  to  the  parties  plaintiff  in  them  for  the  acts  done 
under  them:  Simpson  v.  Hombechy  8  Lans.  63,  55;  WULiam»  v. 
Rid,  5  Duer,  601,  603;  HoUoway  v.  Turner,  6  Q.  B.  928,  929. 

The  second  point  made,  it  seems  to  us,  was,  under  the  evi« 
denoe,  a  mere  question  of  fact  for  the  jury;  and  the  jury  under 
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proper  instmctions  from  the  court  have  found  against  the 
claim  of  the  defendants.  This  question,  it  appears,  was  sub- 
mitted to  the  jury  upon  an  instruction  asked  by  the  learned 
counsel  for  the  defendants,  and  as  the  evidence  upon  the  claim 
made  by  the  defendants  was  not  so  clear  as  to  justify  the 
court  in  taking  the  question  from  the  jury,  the  verdict  must 
be  taken  as  conclusive  upon  the  parties. 

The  remaining  question  is,  whether  a  proper  rule  of  damages 
was  laid  down  by  the  learned  circuit  judge  on  the  trial  of  this 
action.  To  determine  that  question,  it  becomes  necessary  to 
understand  just  what  the  nature  of  the  action  is,  as  disclosed 
by  the  evidence  on  the  trial.  In  the  complaint  there  were 
allegations  which,  if  established  by  the  evidence  on  the  trial, 
would  probably  have  brought  the  case  within  the  rule  of  dam- 
ages established  in  cases  for  malicious  prosecution.  After  all 
the  evidence  was  before  the  court,  the  learned  circuit  judge 
very  properly  held  that  there  was  no  sufficient  evidence  of 
midice  on  the  part  of  the  defendants  to  justify  the  jury  in  giv- 
ing damages  on  that  ground.  The  learned  judge  on  the  trial, 
after  the  plaintiff  had  introduced  all  his  evidence,  and  in  reply 
to  the  counsel  for  the  defendants,  who  stated  that  the  plaintiff 
was  claiming  punitory  damages;  made  the  following  state- 
ment: "They  have  now  rested  their  case,  and  I  do  not  think 
there  is  a  shadow  of  testimony  that  would  warrant  the  recovery 
of  punitory  damages  in  this  case;  but  I  am  inclined  to  think 
for  the  present  that  they  may  recover  the  actual  damages  if 
they  sustained  any,  growing  out  of  this  levy,  if  it  has  not  been 
settled."  In  his  instructions  to  the  jury  the  learned  judge 
said,  speaking  of  the  claim  for  exemplary  damages:  "The 
plaintiff  would  have  no  right  to  recover,  in  any  event,  ex- 
emplary damages  by  way  of  punishment  of  the  defendants, 
unless  he  established  by  the  testimony  substantially  what  is 
alleged  in  the  complaint,  that  these  judgments  were  entered 
and  executions  issued  and  levied  maliciously,  for  the  purpose 
of  overreaching  and  oppressing  the  plaintiff,  and  breaking 
up  his  business.  I  do  not  think  there  is  any  evidence  tend- 
ing to  establish  this  claim.  It  is  for  the  court  to  withdraw 
any  claim  from  a  jury  when  there  is  no  evidence  tending  to 
prove  it." 

The  evidence  in  the  case,  as  said  by  the  learned  circuit 
judge,  excludes  from  it  all  considerations  of  malice  or  intent 
to  overreach  or  oppress  the  plaintiff  by  the  action  of  the  de- 
fendants.   The  case  must  therefore  be  treated  as  an  honesti 
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but  illegal,  attempt  on  the  part  of  the  defendants  to  collect 
their  claims  of  the  plaintiff  by  due  process  of  law.  They  must 
be  treated  as  having  acted  in  good  faith,  and  under  the  advice 
of  at  least  very  reputable  attorneys  of  this  court 

In  this  view  of  the  case,  we  are  constrained  to  hold  that  a 
proper  rule  for  assessing  the  damages  of  the  plaintiff  was  not 
adopted  on  the  trial.  Under  the  instructions  of  the  court,  the 
plaintiff  was  allowed  to  recover  as  damages, — 1.  The  attorney's 
fees  and  commissions  included  in  the  judgments  of  confession, 
and  paid  by  the  plaintiff  in  order  to  get  a  return  of  the  prop- 
erty levied  upon;  2.  The  expenditures  of  the  plaintiff  for  the 
service  of  his  attorneys  in  the  circuit  and  supreme  courts,  in 
getting  the  judgments  and  executions  set  aside;  8.  The  whole 
expenses  of  the  assignee  under  the  assignment,  including  a 
large  sum  claimed  to  have  been  paid  by  the  assignee,  in  con* 
ducting  and  closing  up  the  assignment,  for  attorney's  fees; 
4.  The  probable  profits  the  plaintiff  would  have  made,  from 
the  time  of  the  seizure  of  his  stock  of  goods  until  the  end  of 
one  year  after  the  remnant  of  the  goods  were  delivered  to  him 
by  the  assignee;  5.  For  loss  because  the  assignee  was  foroed 
to  sell  the  goods  not  in  the  usual  course  of  trade.  The  court 
also  submitted  to  the  jury  that  they  might,  in  their  discretion, 
allow  damages  for  injury  to  the  feelings  of  the  plaintiff.  The 
jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  $10,572.15. 
They  stated  that  $3,000  of  this  was  for  loss  of  profits  during 
the  time  specified;  $572.15  for  the  attorney's  and  sheriff's 
fees  included  in  the  judgments  and  on  the  executions.  They 
did  not  find  anything  as  compensation  for  the  plaintiff's  in- 
jured feelings,  so  that  the  $7,000  must  have  been  allowed  for 
the  expenses  of  the  assignment,  and  for  loss  on  the  goods  by 
forced  sale  by  the  assignee.  The  counsel  for  the  defendant 
excepted  on  the  trial  to  the  evidence  offered  tending  to  prove 
loss  of  profits,  also  to  the  evidence  of  the  expenses  of  the  as- 
signment, the  evidence  as  to  the  loss  by  forced  sale  of  the 
goods  by  the  assignee,  and  his  expenses  for  attorney's  fees  in 
executing  his  duties  as  assignee,  as  well  as  to  the  instractions 
of  the  court  to  the  jury  upon  these  questions. 

As  was  said  by  the  learned  circuit  judge,  the  action  was  for 
the  commission  of  a  trespass  by  the  defendants  in  seizing  and 
holding  the  goods  of  the  plaintiff  under  the  irregular  and  void 
executions  for  the  period  of  twenty-six  days,  and,  substantially, 
that  it  was  a  trespass  without  malice  or  any  illegal  design  on 
the  part  of  the  defendants.    Under  these  circumstances,  we 
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mre  clearly  of  the  opinion  that  the  latitute  allowed  by  the 
learned  circnit  judge  for  asBessing  damages  was  unwarranted, 
ftnd  worked  great  injury  to  the  defendants.  This  case,  as  sub- 
mitted to  the  jury  upon  the  evidence,  is  substantially  the  same 
as  to  facts  as  the  case  of  Beveridge  v.  Wekhy  7  Wis.  465.  The 
only  difference  between  the  case  of  Beveridge  y.  Welch^  8upm, 
mnd  the  case  at  bar  is  in  the  form  of  the  action,  and  the  fact 
that  in  the  Beveridge  case  the  sheriff  was  made  the  defendant, 
instead  of  the  plaintiffs  in  the  execution.  In  Beveridge  v. 
Wdehj  eupruj  the  action  was  replevin  for  the  goods,  and  to  re- 
cover damages  for  their  wrongful  seizure  and  detention.  The 
grounds  of  the  action  in  that  case  were  such  that  the  execution 
in  the  hands  of  the  sheriff  furnished  him  no  protection,  and 
he  was  therefore  liable  to  the  same  extent  for  any  damages 
which  his  acts  caused  the  plaintiff  as  the  plaintiffs  in  the 
execution  would  have  been  had  they  directed  the  acts  to  be 
done  by  the  sheriff.  In  that  case,  the  sheriff  took  the  prop- 
erty of  the  plaintiff,  not  upon  an  execution  against  him,  but 
upon  an  execution  against  a  third  person.  There  was  enough 
evidence  in  that  case  to  exonerate  the  sheriff  from  all  malice 
or  intentional  wrong-doing  in  the  case,  but  the  jury  found  he 
had  made  a  mistake  in  seizing  the  property  of  the  plaintiff  in- 
stead of  the  property  of  the  defendant  in  the  executions,  and 
he  was  therefore  held  liable  to  respond  in  damages  to  the 
plaintiff;  and  the  material  question  was  as  to  the  damages  the 
plaintiff  was  entitled  to  recover.  In  that  case,  the  sheriff  had 
seized  goods  of  the  plaintiff  of  the  value  of  six  thousand  dol- 
lars, and  had  detained  them  from  the  plaintiff  sixteen  days. 
The  goods  were  a  stock  of  goods  kept  by  the  plaintiff  in  a 
country  store.  The  plaintiff  recovered  five  hundred  doUars 
damages  for  the  taking  and  detention  of  the  property  by  the 
defendants.  The  goods  themselves  were  delivered  to  the  plain- 
tiff by  virtue  of  the  writ  of  replevin.  In  reversing  that  judg- 
ment, this  court  said:  ''The  jury  gave  the  respondent  five 
hundred  dollars  damages  for  the  wrongful  taking  and  deten- 
tion of  the  goods  by  the  sheriff,  who  had  them  in  his  posses- 
sion for  the  period  of  not  exceeding  sixteen  days.  The  stock 
of  merchandise  taken  was  such  as  is  usually  kept  in  a  country 
dry-goods  store,  and  was  valued  by  the  jury  at  six  thousand 
doUars.  The  goods  were  not  removed  from  the  building,  were 
carefully  handled,  and  placed  in  a  pile  in  the  store,  where 
they  remained  until  the  respondent  replevied  them,  or  ob- 
tained possession  of  them  by  commencing  this  action.    The 
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respondent  was  deprived  of  the  use  and  control  of  his  goods 
for  sixteen  days,  and  according  to  the  most  &yorable  rule,  the 
measure  of  damages  in  this  case  would  be  the  legal  interest 
upon  the  value  of  the  property  while  it  was  out  of  his  posses- 
sion, and  compensation  for  any  depreciation  in  the  value  of 
the  goods  replevied,  and  the  necessary  expense  of  placing  the 
goods  in  their  proper  place";  citing  for  authority  for  this  rule 
Graves  v.  Sittigy  6  Wis.  219;  Morris  v.  Baker^  6  Id.  889;  and 
Oordan  v.  Jenney^  16  Mass.  465. 

The  facts  of  the  case  are  almost  identical  with  the  facts  in 
the  case  at  bar.  In  this  case,  the  defendants  caused  to  be 
seized  upon  their  executions,  not  the  property  of  a  stranger, 
but  the  property  of  the  defendant  in  the  executions, — a  stock 
of  goods  worth  twenty-seven  thousand  dollars.  They  did  not 
remove  them  from  Uie  shelves  in  the  store,  but  closed  the 
store,  and  held  them  without  injury  for  twenty-six  days,  and 
then  delivered  them  to  the  assignee  of  the  plaintiff,  at  the  re- 
quest and  with  the  assent  of  the  plaintiff.  In  both  cases,  the 
evidence  disclosed  that  the  defendants  acted  without  malice 
or  intent  to  oppress  or  injure  the  plaintiffs;  in  the  former  case 
under  a  mistake  of  fact,  and  in  the  present  case  under  a  mis- 
take of  law. 

It  is  evident  that  if  the  court  laid  down  the  proper  rule  for 
assessing  the  damages  in  the  case  of  Beveridge  v.  Wdeh^  nipni, 
then  the  rule  laid  down  by  the  learned  circuit  judge  in  this 
case  is  radically  wrong.  It  is  urged,  however,  on  the  part  of 
the  learned  counsel  for  the  respondent,  that  the  rule,  as  stated 
in  the  Beveridge  case,  has  been  greatly  modified,  if  not  abol- 
ished, by  this  court  in  subsequent  decisions;  or  if  not,  that  the 
facts  in  the  case  at  bar  are  not  similar  to  the  facts  in  that 
case,  and  so  the  rule  there  laid  down  has  no  application.  We 
think  it  will  be  found  by  an  examination  of  the  subsequmt 
cases  in  this  court,  which  are  said  to  establish  a  different  rule 
from  that  in  the  Beveridge  case,  that  they  are  all  cases  depend- 
ent upon  an  entirely  different  state  of  facts,  and  that  in  none 
of  them  has  the  soundness  of  the  decision  in  the  Beveridge 
case  been  questioned.  The  cases  relied  upon  in  this  court  as 
changing  the  rule  in  the  Beveridge  case  are  Shepard  v.  Mil' 
waukee  0.  L.  Co.,  15  Wis.  818;  JoUy  v.  Sifigle,  16  Id.  280;  Kinr 
ney  v.  Crocker,  18  Id.  74;  GaUs  v.  N.  P.  R.  R.  Co.,  64  Id.  71; 
and  Popoakey  v.  Munkwitz,  68  Id.  322.  That  the  cases  of 
Shepard  v.  Milwaukee  O.  L.  Co.,  JoUy  v.  Single,  and  Kumey 
V.  Crocker,  supra,  were  not  supposed  by  this  court  to  have 
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changed  the  rule  as  laid  down  in  the  Beveridge  case^  npon  m 
case  presenting  similar  facts,  is  evident  from  the  subsequent 
decision  of  this  court  in  Bonesteel  v.  Orvis^  22  Wis.  623,  62S» 
where  that  case  is  cited  in  the  opinion  of  this  court  as  estab* 
lishing  the  proper  rule  upon  the  facts  stated.  The  subsequent 
cases  of  Gates  y.  N.  P.  R,  IL  Co.  and  Poposiey  v.  MunhwiUf 
€upra^  were  cases  dependent  upon  an  entirely  different  stato 
of  facts. 

We  do  not  see  that  the  facts  in  the  case,  so  far  as  they  relate 
to  the  acts  of  the  defendants,  differ  from  those  in  the  Beveridge 
case.  There  being  no  malice  or  wrongful  intent  to  oppress  the 
plaintiff,  they  proceeded  to  collect  their  debts,  as  they  sup- 
posed, in  a  la¥rful  way  under  the  advice  of  learned  counseli 
and  ordered  the  goods  of  the  plaintiff  seized  upon  what  they 
were  advised  were  valid  judgments  and  executions.  It  tuma 
out  thaty  upon  an  examination  of  such  judgments  and  exe- 
cutions by  this  court,  it  was  adjudged  that  they  were  irregular 
and  void.  The  justification  for  taking  the  goods  fails,  but  in 
the  absence  of  malice  or  bad  motives  they  stand  precisely  in 
the  same  position  that  the  sheriff  did  in  the  Beveridge  case, 
and  it  seems  to  us  that  because  results  to  the  plaintiff  followed 
in  this  case  which  do  not  appear  to  have  followed  in  the 
Beveridge  case,  that  does  not  change  the  rule.  That  the  rule 
laid  down  by  this  court  in  the  Beveridge  case  is  fully  sus- 
tained by  the  greitt  weight  of  authority,  by  the  decisions  of 
other  courts,  is  clearly  established  by  the  numerous  authori- 
ties cited  by  the  learned  counsel  for  the  appellants  in  the  very 
able  brief  presented  by  them  on  the  hearing  of  this  appeid, 
some  of  which  are  here  cited:  Bierbach  v.  Goodyear  Rubber  Co^ 
54  Wis.  208, 211;  41  Am.  Rep.  19;  Blair  v.  M.  &  P.  du  C.  R.  R. 
Co.,  20  Wis.  262;  Masterton  v.  Mount  Vernon,  68  N.  Y.  891, 
396;  Higgina  v.  Mansfield,  62  Ala.  267;  EoUiday  v.  Cohen,  84 
Ark.  707,  710,  711;  Heath  v.  Lent,  1  Cal.  412;  Tobin  v.  Pwt,  8 
Id.  878;  Oviatt  y.  Pond,  29  Conn.  479;  WaUr  Lot  Co.  v. 
Leonard^  30  Ga.  560,  567,  577;  Green  v.  Williams,  46  111.  206 j 
CiUey  v.  Hawkins,  48  Id.  308;  Chicago  City  Ry  Co.  v.  Howison, 
86  Id.  216;  Glass  v.  Garber,  55  Ind.  336;  WeaUm  G.  R.  Co.  v. 
Cox,  39  Id.  260;  CamjibeU  v.  Chamberlain,  10  Iowa,  337; 
Lowenstein  v.  Monroe,  55  Id.  82;  Washington  Ice  Co.  v.  Web^ 
sUr,  62  Me.  841,  362;  16  Am.  Rep.  462;  Boyd  y.  Brovm,  17 
Pick.  463, 461;  Brown  v.  Smith,  12  Cush.  366;  Simmer  v.  St. 
Paid,  23  Minn.  408,  410;  Cinciwnati  v.  Evans,  6  Ohio  St.  694, 
605;  Bates  v.  Clarh,  96  U.  S.  209;  Smith  v.  Condry,  1  How.  28; 
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Bazin  y.  Steamhip  Co.^  3  Wall.  Jr.  229, 242;  Wallace  ▼.  Fivberg^ 
46  Tex.  36,  48;  Miller  xr.  Jannett,  63  Id.  82;  Weeks  y.  PrescoUr 
63  Vt.  78,  74;  Dennis  y.  SUmghUm^  55  Id.  371,  877. 

Many  more  cases  might  be  cited,  but  it  seems  to  us  thai 
those  cited  are  quite  sufficient  to  support  the  rule  stated  in 
Beveridge  y.  Welch  and  Bierhach  y.  Ooodyear  Rubber  Co.j  supra, 
that  in  an  action  to  recoyer  for  an  illegal  seizure  of  goods  of 
the  plaintiff,  when  no  malice  is  proyed  or  any  intent  to  oppress* 
the  party  whose  goods  are  seized,  no  damages  can  be  assessed 
for  supposed  loss  of  profits  from  the  interruption  of  the  busi- 
ness of  the  plaintiff.  We  think  the  yerdict  of  the  jury  in  thia 
case  is  yery  conyincing  proof  that  the  rule  of  this  and  other 
courts  in  limiting  the  range  of  the  jury  in  the  assessment  of 
damages  in  cases  of  this  kind  to  such  as  can  be  readOy  ascer- 
tained by  certain  proofs,  and  not  permitting  them  to  wander 
into  matters  which  are  purely  speculatiye,  and  which  may  or 
may  not  haye  been  occasioned  by  the  acts  of  the  defendants,, 
is  a  most  salutary  rule.  The  plaintiff  haying,  immediately 
after  the  seizure  made  by  the  defendants,  of  his  own  motion 
made  a  yoluntary  assignment,  he  cannot  charge  any  losses 
which  may  haye  occurred  to  him  thereby  to  these  defendants. 
We  think  it  is  purely  a  conjecture,  and  not  a  fetct  proyed  by 
the  eyidence  in  this  case,  that  such  assignment  was  caused  by 
the  acts  of  the  defendants,  or  that  it  wa^  not,  under  all  the- 
circumstances,  the  best  thing  for  the  plaintiff  that  such  as- 
signment was  made.  If  it  was  not  the  best  thing  to  do,  the- 
defendants  are  not  responsible,  as  they  did  not  do  it  or  in  any 
legal  sense  cause  it  to  be  done.  If  it  was  the  best  thing  to  do^ 
then  they  ought  not  to  be  mulcted  in  damages  because  it  was 
done.  That  the  defendants  cannot  be  charged  with  losses,  if 
any,  resulting  from  such  assignment,  seems  clear  to  us.  See 
Walker  y.  Fuller,  29  Ark.  448,  458,  459;  DonneU  y.  Jones,  la 
Ala.  490,  513;  48  Am.  Deo.  59. 

If,  under  any  circumstances,  the  jury  might  consider,  in  as- 
sessing damages,  that  the  business  and  trade  of  the  plaintiff 
had  been  injured  and  interrupted  by  the  acts  of  the  defend- 
ants, we  cannot  see  upon  what  grounds  they  are  to  be  charge- 
able with  the  supposed  loss  of  profits  the  plaintiff  would  haye 
made  after  the  goods  had  been  returned  to  him,  or  how,  in 
estimating  such  loss  of  profits,  they  were  authorized  to  esti- 
mate the  losses  occurring  within  about  two  years  after  the 
goods  had  been  returned  to  the  plaintiff  or  to  his  assignee. 
The  learned  circuit  judge  appreciated  the  difficulties  attend- 
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ant  upon  giving  snch  latitude  to  the  jury,  and  remarked  on 
the  trials  to  the  offers  of  evidence  on  the  part  of  the  plaintiff 
tending  to  show  that  his  business  had  not  been  as  successful 
after  the  return  of  the  goods  as  before  they  were  seized:  "You 
cannot  get  any  definite  or  strict  rule  to  guide  the  jury,  and  it 
may  be  a  question  how  far  the  party  may  suffer  injury,  and 
testimony  must  be  taken  on  the  question  and  submitted  to 
the  good  sense  of  the  jury."  Damages  which  are  so  uncer- 
tain and  indefinite,  and  which  depend  mainly  upon  the  acts 
of  the  plaintiff  himself  after  the  defendants  have  ceased  to 
have  any  control  over  his  property  or  his  acts^  are  of  too  vague 
and  indefinite  a  character  to  be  estimated  by  the  jury. 

We  think,  in  assessing  the  damages  in  this  case,  the  jury 
should  be  restricted  to  the  following  items, — the  goods  seised 
having  been  delivered  to  the  plaintiff  long  before  this  action 
was  commenced,  their  value  cuts  no  figure  in  the  case  except 
as  they  bear  upon  the  other  items  of  damages:  1.  The  plaintiff 
should  recover  interest  on  the  value  of  the  goods  seised,  from 
the  time  of  the  seizure  until  the  same  were  delivered  to  the 
plaintiff  or  to  his  assignee;  or,  at  the  option  of  the  plaintiff, 
in  lieu  of  such  interest,  he  may  recover  as  damages  the  value 
of  his  business  during  said  time;  2.  For  any  depreciation  in 
the  value  of  the  goods  during  the  same  time;  and  8.  For  any 
expenses  the  plaintiff  was  put  to  in  obtaining  a  return  of  the 
goods.  This  last  item  would  include  the  sum  of  $572.15, 
which  be  was  compelled  to  pay  for  the  costs  included  in  the 
illegal  judgments,  and  the  alleged  sheriff's  fees  charged  for 
executing  the  illegal  executions.  It  would  also  include  any 
expenses  to  which  the  plaintiff  had  been  put  by  way  of  rent 
or  use  of  store  and  clerk's  hire  during  the  time  the  defendants 
had  possession  of  the  store.  And  under  this  item  of  expenses, 
we  are  inclined  to  hold  that  the  plaintiff  may  recover  any 
money  he  may  have  necessarily  expended  for  counsel  and 
attorney's  fees  in  the  proceedings  to  set  aside  the  illegal  judg- 
ments and  executions.  The  learned  counsel  for  the  appel- 
lants have  cited  several  cases  in  England  and  in  the  United 
States  which  hold  that  these  expenses  are  not  recoverable  in 
an  action  of  trespass  for  injury  to  the  property  of  the  plaintiff. 
These  decisions  go  mainly  upon  the  nature  of  the  action,  and 
rest  upon  the  right  to  recover  in  the  given  form  of  action.  In 
HoUaivay  v.  Turner^  6  Q.  B.  929,  930,  the  court  say  that  these 
expenses  cannot  be  recovered  in  that  action,  but  it  is  expressly 
stated  that  the  plaintiff  might  recover  such  costs  in  a  proper 
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form  of  action.  The  American  cases  cited  proceed  upon  the 
same  ground.  In  this  state,  and  under  the  code,  there  seems 
to  be  no  good  reason  why  they  may  not  be  recovered  in  the 
same  action,  when  the  facts  are  properly  stated  in  the  com- 
plaint: See  B.  S.,  sec.  2647,  subd.  1. 

No  damages  should  be  allowed  for  injury  to  the  JBelings  of 
the  plaintiff.  Injury  to  the  feelings  is  not  a  legitimate  item 
of  damages  in  any  action  for  an  injury  to  personal  property, 
when  such  injury  is  not  malicious,  and  is  not  accompanied 
by  insult:  DonneU  v.  Jonea^  13  Ala.  490;  48  Am.  Dec.  59.  No 
damages  should  be  assessed  in  consequence  of  the  voluntary 
assignment,  either  for  the  expenses  of  the  assignment  or  by 
supposed  losses  by  forcing  the  goods  upon  the  market,  nor  for 
loss  of  profits  of  business  for  any  time  after  the  goods  were  re* 
stored  to  the  plaintiff  or  his  assignee. 

By  the  Court.  The  judgment  of  the  circuit  court  ia  va- 
versed,  and  the  cause  is  remanded  for  a  new  triaL 


hUMKLOT  OF  QmOIR  AND  OtHIBS  VOB  WbOHGVUL  LkVT  or  EXXODTBWI 

8m  Freemaa  on  Ezeoatuma,  aeo.  272,  273.  If  aa  officer  yiolates  his  dn^, 
either  by  making  an  excessive  levy  or  by  refasing  to  levy  on  the  property 
p<»nted  oat  by  defendant,  he  is  liable  for  each  special  damages  as  the  defend- 
ant may  incur  thereby;  bat  the  process  will  not  be  invalid:  BanfiM  ▼.  Bat* 
JiM,  77  Ga.  88. 

Mbasubs  or  Daxaobs  roa  WBONonrL  SxnuEB  or  Goods  on  Bzboohovi 
SeeSeldenY.Ca8bman,2dCaL66;  81  Am.  Dec.  93,  andnote.  Whenajodg- 
ment  is  reversed  ander  which  an  ezecntion  sale  has  been  made,  the  measare 
of  damages  to  defendant  is,  not  what  the  property  realiaod  at  forced  sale^ 
bat  its  faU  valae,  and  this  thoagh  the  property  had  been  sarrendered  oader 
a  jndgmont  which  raqoired  the  claimant  to  pay  the  demand  or  sarrendar  the 
propsrtyi  ClesefaiKiT.  2V^  60  Tex.  580. 


Nelson,  by  Guardian  ad  Litem,  v.  Habbinoton. 

(72  WiSOONSIH,  fl9L] 

AoiKur  IS  OvB  8oinn>iiio  nr  Tobt  amd  not  upon  OomaAor,  when  the 
oomplaint  alleges  as  the  grtwamm  of  the  action  that  the  defendant  dis- 
regarded his  duty  in  the  premises  by  negligently,  wrongfoUy,  and  care> 
lessly  failing  to  make  a  proper  diagnosis  of  the  plaintiff's  Hinease,  and  to 
prescribe  proper  remedies  therefor,  althoagh  it  also  alleges  an  implied 
contract  of  the  defendant  to  treat  the  plaintiff  in  a  skillfol  and  proper 


FsnoaiAH  ob  Subobon  is  Bounb  to  Bxbboibb  Suoh  HBAaoifaBr.B  Oaxa 
Ajn>  Skzu  as  is  nsnally  possessed  and  exercised  by  physiaiaas  and  sar- 
geoDs  in  good  standing,  of  the  same  system  or  school  of  practice^  in  thr 
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ykSmty  or  locality  of  his  practise,  having  dne  regard  to  the  advanced 
state  of  medical  or  surgical  science  at  the  time,  where  he  holds  himself 
out  and  accepts  employment  as  snch  physician  or  snrgeon,  whether  he 
has  heen  dnly  licensed  or  not. 

To  CoNSTiTUTx  Stbtsm  OF  PRAOTm  A  SoooHL  ov  Msdight^  it  most  have 
mles  and  principles  of  practice  in  respect  to  diagnosis  and  remedies, 
which  each  member  is  supposed  to  observe  in  any  given  case. 

Olazbtotaut  Pjitbioiaks  abb  Bouxd  to  Tbbat  Pathnts  with  Obdi- 
XABT  Skill  and  knowledge  of  physicians  in  good  standing  practicing 
in  that  vicinity,  although,  not  having  any  fixed  principles  or  f  ormnlated 
rules  for  the  treatment  of  diseases,  they  cannot  be  regarded  as  consti« 
tating  a  school  of  medicine. 

Claibvotart  Phtbician  Sxtxd  lOB  MALFBAonoa  OANKOT  Bi  Bjbabd  to 
Obabob  with  Kbouoxnob  the  patient's  father,  becaose  the  latter,  with 
foil  knowledge  of  the  defendant's  methods  of  diagnosis  and  prescription, 
employed  him  to  treat  his  son. 

DBPOsinoiT,  whbn  not  Admibsiblb  Aa  Evxdbnob  nt  Cbxbt,  —In  an  action 
against  a  physician  for  malpractice,  a  deposition  of  the  plaintiff's  father, 
taken  in  a  suit  brought  by  the  latter  against  the  defendant  for  loss  of  hia 
son's  services  by  the  same  nuJpractioe,  is  not  admissible  as  evidence  in 
chief  against  the  plaintiff. 

BmtABKB  OF  Ck>UNSBL  Pbomftlt  Boaffboveb  bt  Coxtbt,  and  Coitntbb- 
ACTED  by  the  charge  of  the  court  to  the  jury,  are  not  ground  for  re- 


AcnoN  to  recover  damages  for  the  alleged  malpractice  of 
the  defendant  as  a  physician.  The  facts  appear  from  tho 
opinion. 

Boger$  and  J7aK,  and  Q.  W.  Bird^  for  the  appellant 

Piwney  and  Sanborn^  for  the  respondent. 

Lton,  J.  The  question  has  been  raised  whether  this  is  an 
action  for  the  breach  of  a  contract,  or  one  sounding  in  tort 
for  the  alleged  unskillful  and  negligent  manner  in  which  the 
defendant^  as  a  physiciaui  performed  his  duty  to  the  plaintiff. 
Although  the  complaint  alleges  the  impUed  contract  of  the 
defendant  to  treat  the  plaintiff  in  a  skillful  and  proper  man- 
ner, yet  the  gravamen  of  the  action  is  alleged  to  be  that  the 
'defendant  disregarded  his  duty  in  the  premises  by  negligently , 
wrongfully,  and  carelessly  failing  to  make  a  proper  diagnosis 
of  the  plaintiff's  disease,  and  to  prescribe  proper  remedies 
therefor.  These  allegations  characterize  the  action.  They 
show  it  to  be  solely  for  a  breach  of  defendant's  duty  as  a  phy 
sician,  founded  upon  bis  legal  obligations  as  such,  without 
reference  to  the  implied  contract.  The  contract  is  stated  in 
the  complaint  as  mere  matter  of  inducement,  and  might  as 
well  have  been  omitted.  It  must  be  held,  therefore,  that  the 
action  is  for  the  breach  of  duty, — the  negligence  and  wrong,^' 
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and  not  npon  the  contract:  Wood  ▼.  Jf.  d:  SU  P.  IPy  Co.,  82 
Wis.  398. 

The  general  rule  of  law  is,  that  a  physician  or  surgeon,  or 
one  who  holds  himself  out  as  such,  whether  duly  licensed  or 
not,  when  he  accepts  an  employment  to  treat  a  patient  pro- 
fessionally, must  exercise  such  reasonable  care  and  skill  in 
that  behalf  as  is  usually  possessed  and  exercised  by  physicians 
or  surgeons  in  good  standing,  of  the  same  system  or  school 
of  practice,  in  the  vicinity  or  locality  of  his  practice,  having 
due  regard  to  the  advanced  state  of  medical  or  surgical  sci- 
ence at  the  time.  This  rule  is  elementary.  It  has  its  foun- 
dation in  most  persuasive  considerations  of  public  policy.  Its 
purpose  is  to  protect  the  health  and  lives  of  the  public,  par- 
ticularly of  the  weak  or  credulous,  the  ignorant  or  unwary, 
from  the  unskillfulness  or  negligence  of  medical  practitioners, 
by  holding  such  practitioners  liable  to  respond  in  damages  for 
the  results  of  their  unskillfulness  or  negligence.  Citation  of 
authorities  to  support  the  rule  would  be  superfluous.  It  was 
substantially  (perhaps  not  so  fully)  laid  down  and  applied  in 
Oates  V.  Fleischer^  67  Wis.  504,  and  is  sustained  by  numerous 
cases,  many  of  which  are  cited  in  the  briefs  of  counsel  on  both 
sides. 

The  defendant  is  what  is  known  as  a  clairvoyant  physician, 
and  held  himself  out,  as  other  physicians  do,  as  competent  to 
treat  diseases  of  the  human  system.  He  did  not  belong  to,  or 
practice  in  accordance  with  the  rules  of,  any  existing  school  of 
physicians  governed  by  formulated  rules  for  treating  diseases 
and  injuries,  to  which  rules  all  practitioners  of  that  school  are 
supposed  to  adhere.  The  testimony  shows  that  his  mode  of 
diagnosis  and  treatment  consisted  in  voluntarily  going  into  a 
sort  of  trance  condition,  and  while  in  such  condition  to  give 
a  diagnosis  of  the  case  and  prescribe  for  the  ailment  of  the 
patient  thus  disclosed.  He  made  no  personal  examination, 
applied  no  tests  to  discover  the  malady,  and  resorted  to  no 
other  source  of  information  as  to  the  past  or  present  condition 
of  the  plaintiff.  Indeed,  he  did  not  profess  to  have  been  edu- 
cated in  the  science  of  medicine.  He  trusted  implicitly  to  the 
accuracy  of  his  diagnosis  thus  made,  and  of  his  prescriptions 
thus  given. 

The  general  rule  above  stated  requires  of  one  holding  him- 
self out  as  a  physician  the  exercise  of  the  same  skiU  and  care 
as  is  ordinarily  exercised  by  physicians  in  good  standing  who 
belong  to  the  same  school  of  medicine,  and  practice  under  the 
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eame  role.  To  constitate  a  school  of  medicine  tinder  this  rnle^ 
it  must  have  rules  and  principles  of  practice  for  the  guidance 
of  all  its  members,  as  re8i>ects  principles,  diagnosis,  and  reme- 
dies, which  each  member  is  supposed  to  observe  in  any  given 
case.  Thus,  any  competent  practitioner  of  any  given  school 
would  treat  a  given  case  substantially  the  same  as  any  other 
competent  practitioner  of  the  same  school  would  treat  it.  One 
school  may  believe  in  the  potency  of  drugs  and  blood-letting, 
and  another  may  believe  in  the  principle  similia  similihus 
curantur;  still  others  may  believe  in  the  potency  of  water,  or 
of  roots  and  herbs;  yet  each  school  has  its  own  peculiar  prin- 
ciples and  rules  for  the  government  of  its  practitioners  in  the 
treatment  of  diseases.  Not  so,  however,  with  clairvoyant  prac- 
tice. True,  the  practice  has  but  one  mode  of  ascertaining  what 
the  disease  is,  and  the  remedy  therefor.  This  mode  has  already 
been  stated.  But  the  mode  in  which  a  physician  acquires  a 
knowledge  of  his  profession  has  nothing  to  do  with  his  school 
or  system  of  practice.  One  person  may  acquire  such  knowl- 
edge from  certain  books;  another  from  certain  other  books^ 
which  perhaps  teach  different  principles;  still  another  from 
oral  communications,  as  lectures,  etc.,  or  from  experience 
alone;  and  still  another  from  his  intuitions  when  in  an  abnor- 
mal mental  state;  yet  these  differences  do  not  necessarily  con- 
stitute separate  schools  of  medicine.  The  clairvoyant  and  the 
practitioners  of  the  allopathic  or  homeopathic  system  may 
belong  to  the  same  school  or  system,  provided  they  adopt  the 
same  principles,  and  observe  the  same  rules  of  treatment.  The 
methods  by  which  a  man  acquires  a  knowledge  of  medical  sci- 
ence is  one  thing,  and  the  principles  and  rules  which  govern 
him  in  the  practice  of  medicine  is  another  and  very  different 
thing.  This  is  just  the  difference  between  clairvoyant  phy- 
sicians as  a  class  and  the  practitioners  of  a  school  or  system 
of  medical  practice  recognized  in  the  general  rule  of  profes- 
sional ability  above  laid  down.  The  regular  physician  of  any 
school  or  system  acquires  his  professional  knowledge  by  the 
study  of  the  general  principles  of  the  science,  and  applies  such 
knowledge  to  each  particular  case  as  it  arises,  while  the  clair- 
voyant physician  may  have  no  such  general  knowledge,  but 
believes  himself  especially  and  effectually  educated  to  treat 
each  particular  case  as  it  is  presented  to  him,  without  reference 
to  any  particular  system  or  school. 

These  observations  dispose  of  the  exceptions  based  upon 
the  rejection  of  testimonv  offered  to  show  that  the  defendant 
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practiced  only  as  a  clairvoyant  physician.  That  was  conclu- 
sively proved  before,  and  the  rejection  of  the  testimony  (if 
material  under  other  circumstances)  was  of  no  importance. 
It  should  be  observed  that  the  answer  of  the  defendant  doec/ 
not  allege,  and  no  testimony  was  given  or  offered  to  show,  that 
clairvoyant  physicians,  as  a  class,  treat  diseases  upon  any 
fixed  principles,  or  that  rules  have  been  formulated  which 
each  practitioner  is  supposed  to  follow  in  the  treatment  of 
diseases,  as  is  the  case  with  the  schools  or  systems  of  medi- 
cine before  mentioned.  Clairvoyant  physicians  have  a  com- 
mon mode  of  acquiring  their  knowledge  of  cases,  but  their 
methods  of  treatment  may  be  contradictory  and  as  nameioos 
as  are  the  practitioners,  and  no  principle  or  rule  of  clairvoyant 
treatment  be  violated  thereby. 

The  proposition  that  one  holding  himself  out  as  a  medical 
practitioner  and  as  competent  to  treat  human  maladies,  who 
accepts  a  person  as  a  patient,  and  treats  him  for  disease,  may, 
because  he  resorts  to  some  peculiar  method  of  determining 
the  nature  of  the  disease  and  the  remedy  therefor,  be  exoner- 
ated from  all  liability  for  unskillfulness  on  his  part,  no  matter 
how  serious  the  consequences  may  be,  cannot  be  entertained. 
The  proposition,  if  accepted  as  true,  would,  as  already  sag* 
gested,  contravene  a  sound  public  policy. 

It  matters  not  that  the  patient,  or  those  who  are  responsible 
for  him,  know  the  methods  of  the  practitioner.  The  respon- 
sibility for  malpractice  must  still  be  laid  upon  the  latter.  It 
should  be  stated  in  this  connection  that  the  father  of  the 
plaintiff,  who  employed  the  defendant  to  treat  his  son,  testi- 
fied that  he  so  employed  him  because  he  believed  him  to  be  a 
skillful  physician;  that  he  did  not  depend  on  the  trance  bnsi- 
ness,  but  on  the  defendant,  the  same  as  he  would  on  any  other 
physician;  and  that  he  believed  in  him  because  he  had  per- 
formed remarkable  cures. 

It  follows  that  the  court  properly  refused  to  give  an  instmo- 
tion  proposed  on  behalf  of  the  defendant  in  these  words:  '^If 
defendant  was  a  clairvoyant  physician,  and  professed  and 
held  himself  out  to  be  such,  and  the  plaintiff  and  his  parents 
knew  it,  and  at  the  time  he  was  called  to  treat  the  plaiptiff 
both  parties  understood  and  expected  that  he  would  treat  him 
according  to  the  approved  practice  of  clairvoyant  physicians, 
and  that  he  did  so  treat  him,  and  in  strict  accordance  with 
the  clairvoyant  system  of  practice,  and  with  the  ordinary  skill 
and  knowledge  of  that  system,  then  the  plaintiff  cannot  re 
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co^er,  and  your  verdict  must  be  for  the  defendant.''  Instead 
of  the  words,  ''with  the  ordinary  skill  and  knowledge  of  that 
system/'  employed  therein,  it  should  read,  ''with  the  ordinary 
skill  and  knowledge  of  physicians  in  good  standing,  practicing 
in  that  vicinity." 

Since  the  cause  was  argued,  our  attention  has  been  called  to 
the  late  case  of  Wheeler  v.  Sawyer^  decided  by  the  supreme 
judicial  court  of  Maine,  1888.  The  statutes  of  Maine  allow 
any  person  to  practice  medicine  who  has  obtained  from  the 
municipal  officers  of  the  town  in  which  he  resides  a  certificate 
of  good  moral  character.  The  plaintiff  had  such  certificate, 
and  practiced  according  to  the  principles  and  methods  of  those 
calling  themselves  ''Christian  Scientists."  The  case  shows 
that  practitioners  of  Christian  Science  use  no  medicines,  and 
the  plaintiff  used  none.  It  has  now  become  common  knowl- 
edge that  their  treatment  is  entirely  mental.  The  action  was 
far  professional  services.  The  objections  to  a  recovery  were, 
''that  the  so-called  'Christian  Science'  is  a  delusion;  that  its 
principles  and  methods  are  absurd;  that  its  professors  are 
charlatans;  that  no  patient  can  possibly  be  benefited  by  their 
treatment."  The  court  held  all  this  immaterial,  and  said,  in 
substance,  that  the  patient  got  all  he  bargained  for,  and  must 
pay  for  it  the  agreed  price.  There  is  no  question  of  liability 
for  malpractice  in  the  case.  On  the  contrary,  the  patient  said 
he  was  improved  under  the  treatment.  Were  the  defendant 
in  the  present  case  authorized  by  law  to  practice  medicine, 
and  should  a  patient  employ  him  to  go  into  a  clairvoyant 
state,  and  while  in  such  state  to  tell  him  his  malady  and  the 
remedy  therefor,  and  agree  to  pay  him  a  certain  sum  of  money 
for  such  services,  and  were  the  defendant  to  render  the  ser- 
vice, doing  the  patient  no  injury,  but  a  benefit  rather,  an 
action  brought  by  the  defendant  to  recover  the  stipulated  com- 
pensation would  be  like  the  Maine  case.  We  perceive  no 
valid  objection  to  a  recovery  by  the  plaintiff  in  either  case. 
It  goes  without  saying  that  we  have  here  no  such  case  for  de- 
termination, and  the  Maine  adjudication  does  not  aid  us. 

We  have  not  been  referred  to  any  case  in  the  books  of  an 
action  for  malpractice  against  a  clairvoyant  physician  (so 
called),  and  have  found  none.  It  is  cause  for  surprise  if  no 
such  case  has  arisen;  for  it  is  believed  that  this  method  has 
been  employed  quite  extensively  for  many  years  in  different 
parts  of  the  country.  Whether  the  absence  of  such  cases  is  to 
be  accounted  for  on  the  theory  that  the  bar  and  public  have 
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generaUy  believed  that  ibis  class  of  physicians  are  not  legal!  j 
responsible  for  want  of  skill,  or  because  no  member  of  it  has 
been  guilty  of  malpractice,  or  upon  some  other  theory,  is  not 
here  determined.  Probably  the  fact  that  such  cases  have  not 
come  before  the  courts  is  not  very  significant.  For  want  of 
them,  however,  we  have  been  compelled  to  decide  this  case 
solely  in  the  light  of  elementary  rules  of  law,  which  perhaps 
furnish  just  as  safe  basis  for  judgment.  In  this  connection, 
brief  reference  will  be  made  to  a  case  cited  by  counsel  for  de- 
fendant in  his  argument  which  then  impressed  usas  being  nearer 
in  point  than  any  other  case  cited.  It  is  that  of  McKUroy 
V.  SeweUj  73  Qa.  657.  The  court  sustained  an  instruction  to 
the  jury  in  these  words:  "If  a  man  sends  for  a  doctor,  and  the 
doctor  treats  the  patient,  while  he,  the  doctor  is  intoxicated, 
and  the  patient  afterwards  calls  in  said  doctor,  and  continues 
to  employ  him,  it  would  be  a  waiver  of  all  objections  to  the 
doctor  on  account  of  his  habit  of  intoxication."  The  language 
of  this  instruction  (copied  in  the  brief  of  counsel)  seemed 
broad  enough  to  cut  off  an  action  for  malpractice.  On  look- 
ing into  the  case,  however,  we  find  the  action,  like  the  Maine 
case,  was  by  a  physician  to  recover  for  professional  services. 
The  court  said:  "Surely,  one  cannot  object  to  a  doctor's  bill 
on  account  of  past  intoxication,  when  he  keeps  him  as  a  family 
physician  for  years  afterwards."  It  is  strongly  intimated  in 
that  case  that  the  defendant  might  recoup  in  the  action  for 
damages  caused  by  malpractice.  If  so,  he  might  maintain 
an  independent  action  for  such  damages.  Hence  the  case  is 
not  in  point,  and  throws  no  light  on  the  present  case. 

The  claim  that  the  defendant  belonged  to  and  treated  the 
plaintiff  in  accordance  with  the  principles  and  rules  of  a  par- 
ticular school  of  medicine,  and  is  relieved  from  liability  in 
this  action  because  thereof,  having  been  negatived,  the  law 
applicable  to  the  case  may,  we  think,  be  correctly  summarized 
as  follows:  One  who  holds  himself  out  as  a  healer  of  diseaseSi 
and  accepts  employment  as  such,  must  be  held  to  the  duty  of 
reasonable  skill  in  the  exercise  of  his  vocation.  Failing  in 
this,  he  must  be  held  liable  for  any  damages  proximately 
caused  by  unskillful  treatment  of  his  patient.  This  is  simply 
applying  the  rule  of  liability  to  which  all  persons  are  subject 
who  hold  themselves  out,  and  accept  employment,  as  experts 
in  any  profession,  art,  or  trade.  The  theory  upon  which  an 
expert  practices  his  profession,  art,  or  trade,  the  sources  from 
whence  he  derived  his  knowledge  of  it,  the  tools  and  appli- 
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ances  he  employs  in  the  exercise  of  his  calling,  his  methods  of 
work,  are  not  controlling  considerations.  The  courts  pass  no 
judgment  upon  these  matters.  They  look  only  to  results. 
Thus,  a  person  may  rely  entirely  upon  his  genius  or  normal 
intuitions  for  some  line  of  mechanical  work,  and  hold  himself 
out  as  an  expert,  and  accept  employment  therein,  without 
previous  training  or  practice.  The  law  holds  him  responsible 
if  he  does  his  work  unskillfully,  although  he  does  the  best  ho 
can.  He  takes  the  risk  of  the  quality  or  accuracy  of  his 
genius  or  intuitions.  On  the  same  principle  one  who  holds 
himself  out  as  a  medical  expert,  and  accepts  employment  as 
m  healer  of  disease,  but  who  reUes  exclusively  for  diagnosis 
and  remedies  upon  some  occult  influence  exerted  upon  him, 
or  some  mental  intuition  received  by  him  when  in. an  abnor« 
mal  condition,  in  like  manner  takes  the  risk  of  the  quality  or 
accuracy  of  such  influence  or  intuition.  If  these  move  him  so 
imperfectly  or  inaccurately  that,  although  he  pursues  the 
course  of  treatment  thus  pointed  out  or  indicated  to  him,  he 
fiBuls  to  treat  the  patient  with  reasonable  skill,  he  is  liable  for 
the  consequences.  The  only  diffSarence  in  the  two  cases  is,  the 
mechanic  acts  under  normal,  and  the  physician  acts  under 
abnormal,  influence  or  intuitions.  The  law  does  not  concern 
itself  with  the  quality  of  the  mechanic's  genius,  or  with  the 
reality  or  nature  of  such  alleged  occult  influence  or  intuition 
which  controls  the  physician  in  his  treatment  of  his  patient 
It  only  takes  cognizance  of  the  question.  Did  the  practitioner 
or  expert  render  the  service  he  undertook  in  a  reasonably  skill- 
ful manner?  That  question,  as  applied  to  the  defendant,  the 
jury,  upon  sufficient  proofs,  have  answered  in  the  negative. 

As  to  the  alleged  negligence  of  the  defendant  in  his  treat- 
ment of  the  plaintiff,  it  is  enough  to  say  that  any  person  who 
is  legally  responsible  for  his  conduct  is  liable  for  all  damages 
suffered  by  another  which  are  the  proximate  result  of  his  neg- 
ligence, or  want  of  ordinary  care.  Of  course,  the  defendant  is 
subject  to  this  rule;  and  here  it  may  be  observed  that  negli- 
gence cannot  properly  be  imputed  to  the  father  of  the  plaintiff 
because  he  employed  the  defendant  to  treat  his  son,  with  full 
knowledge  of  the  defendant's  methods  of  diagnosis  and  pre- 
scription. At  least,  the  defendant  cannot  be  heard  to  charge 
the  father  with  negligence  in  that  behalf. 

Perhaps  a  medical  practitioner  may  protect  himself  from 
liability  for  unskillfulness  by  a  special  contract  with  his  pa- 
tient that  he  shall  not  be  so  liable;  but  in  the  absence  of  such 
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m  contract^  the  practitioner  must  be  held  to  his  common-law 
liability.  This  mle  was  applied  to  a  common  carrier  in  Conr 
ley  V.  M.  &  St.  P.  Ry  Co.,  31  Wis.  619;  11  Am.  Rep.  630. 
Dixon,  C.  J.,  there  said:  ^'I  think,  in  the  absence  of  special 
contract  or  agreement  to  the  contrary,  the  true  policy  of  the 
law,  now  as  much  as  ever  and  even  more,  is,  to  adhere  to  the 
strict  rules  of  liability  on  the  part  of  common  carriers  Atab* 
lished  by  the  common  law '':  p.  633.  The  reasons  which  there 
prevailed  for  adhering  to  that  rule,  and  thus  vindicating  a 
sound  public  policy,  are  much  more  cogent  in  the  case  of  the 
physician  who  deals  with  health  and  life  instead  of  property. 

The  charge  of  the  court  to  the  jury,  so  far  as  we  are  able  to 
perceive,  is  in  strict  accord  with  the  views  herein  expressed. 
It  is  unnecessary  to  set  it  out  at  length.  The  testimony  tends 
to  show  negligence  and  unskillfulness  on  the  part  of  the  de* 
fendant  in  his  treatment  of  the  plaintiff,  and  supports  the  ver» 
diet  Hence  the  judgment  should  not  be  disturbed  unless 
some  material  error  was  committed  on  the  trial.  Some  of  the 
exceptions  have  already  been  determined.  Those  not  passed 
upon  will  now  be  briefly  considered. 

The  defendant  offered  in  evidence  a  deposition  of  plaintiff's 
father  taken  in  a  case  brought  by  the  father  against  the  de- 
fendant for  loss  of  his  son's  services,  etc.,  caused  by  the  same 
malpractice  here  complained  of.  The  court  rejected  the  depo- 
sition as  evidence  in  chief,  but  offered  to  receive  it  as  evidence 
impeaching  the  testimony  of  the  father  who  had  theretofore 
been  examined  as  a  witness  on  the  trial  in  behalf  of  the  plain- 
tiff. The  ruling  was  clearly  right  It  was  an  offer  to  prove 
the  statements  of  a  witness  made  at  another  time  and  place  in 
a  different  cause,  as  evidence  in  chief  against  the  plaintiff. 
Of  course,  such  evidence  is  inadmissible.  ^ 

Certain  objections  were  taken  to  remarks  of  counsel  in  argu- 
ment It  was  proved  that  the  defendant  placed  the  abbrevia- 
tion ^'  Dr."  on  his  sign  and  prescriptions.  Counsel  said  that 
when  he  did  so  he  violated  the  laws  of  Wisconsin.  The  re- 
mark is  not  a  very  serious  one  at  most,  even  if  not  true.  We 
think,  however,  that  it  is  a  fair  inference  from  the  allegations 
of  the  answer  and  from  the  proofs  that  the  defendant  was  not 
a  regularly  authorized  medical  practitioner  under  the  laws  of 
this  state.  The  only  other  objection  of  this  character  is,  that 
counsel  for  the  plaintiff  also  commenced  to  comment  to  the 
jury  on  the  fact  that  the  defendant  and  certain  physicians 
who  were  present  in  court  had  not  been  called  by  the  defend- 
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ant  as  witneeses.  The  judge  expressed  his  disapprobation  of 
this  line  of  remark,  and  instructed  the  jury  m  his  general 
charge  that  they  were  to  draw  no  presumptions  from  the  fact 
that  those  persons  were  not  called  as  witnesses.  We  are  un- 
able to  perceive  how  the  defendant  could  possibly  be  preju- 
diced by  the  remark  of  counsel  thus  promptly  disapproved  and 
counteracted.  Besides,  it  is  quite  probable  that  counsel  had 
the  right  to  make  such  comment. 

This  disposes  of  all  the  exceptions  upon  which  enor  la  as- 
signed adversely  to  the  defendant. 

By  the  (Toubt.  The  judgment  of  the  diooit  court  la  af- 
firmed. ^^^^ 

Skill  imd  Kvowlidob  Exiotkd  of  PamciAira  axd  BoMoaaami  Kotei 
to  Howardy.  Chnoer^  28  Me.  97;  48  Am.  Dm. 481-487}  JSbAtoncM  v.  ff€f,  118 
HL  634;  09  Am.  Bep.  892-898.  Fhyuouuifl  and  ■orgooDB  impliadly  oontnol 
with  their  employen  that  they  poMeae  that  WMonahle  degree  of  ^*^*»»^"g, 
•killt  and  ezperienoe^  which  ia  ordinarily  poaaeaaed  by  the  profeaaora  of  the 
aame  art  or  aoienoe;  and  that  they  wiU  nae  reaaonable  and  ordbaiy  oare  and 
diligenoe  in  the  exertion  of  their  akQ],  and  the  appHoatlon  of  tbair  knowl* 
edge:  JMj^ton  ▼•  Avymi;  27  K.  H.  40(>|  09  Am.  Deo^  888. 


INDEX  TO  THE  NOTES. 


Caeitmi  ov  P^aBKHOSB^  mn  enoted  of  eunri«r  Mid  paeiienget  mpaettv^f, 
830. 
duty  olt  to  giro  ngiMls  of  dopwUire  of  t»iii%  SS&w 
duty  o^  to  infonn  pawwngnr  of  danger  of  ailightinft  831,  892. 
dntj  o(  to  infonn  passenger  of  danger  from  onezpected  triiii%  834. 
dntj  of,  to  inform  passenger  that  train  has  stopped  at  an  nnvaoal  plao% 


dn^  of,  to  inform  passenger  of  oha^ge  in  the  looation  of  the  train,  8SL 
dntjr  o^  to  wake  passmignr  on  arrival  at  his  point  of  departure^  838. 
dnty  o^  to  warn  passenger  of  nnasnal  peril,  831,  83i. 
daty  oi,  to  warn  passenger  that  ho  has  taken  a  dangeroos  position,  888w 
may  assume  that  passengers  will  ezerciso  ordinary  intelligenoe^  830l 
no  dnty  to  restrain  passengers  to  profeect  them  against  their  own  wngUct^ 

831. 
passengers  taking  perilons  position  assome  the  risk,  83S. 
OuuB^  members,  liabflity  of  for  goods  ordered  by  another  member,  182L 
OrampDUTOBfl^  threats  made  to  kill  another  person,  when  admissihlo  •?!• 

danoe  against^  20. 
CoamocpT  ov  Coitbt,  insftanoes  of^  124. 
OoBPOBATioir,  charter,  reservation  of  power  to  alter,  721. 

dissolution  of,  American  decisioiis  recognizing  common-law  doetriaea 

conoeming^  effect  of,  717.  * 

dissolution  of,  at  common  law  Tested  its  personalty  in  the  sovereign,  717* 
dissolution  o(  at  common  law  Tested  its  realty  in  its  former  owner,  717* 
dissolution  of,  franchises  which  do  not  survive,  721. 
dissolution  of,  franchises  which  remain  notwithstanding,  722. 
dissolution  o^  intervention  of  equity  to  prevent  inequitable,  efibet  o^ 

718. 
dissdntion  of,  its  property  thereupon  becomes  assets  for  payment  of 

debts  and  distribution  among  stockholders,  717-728. 
dissolution  of,  statutes  preserving  right  of  creditors  and  stodkholdsn 

notwithstanding,  720. 
franchise,  grant  o^  subject  to  what  condition,  721. 
frannhiaes  of  railroad  corporations,  what  are,  723. 
franchise  obtained  by  corporation  after  its  creation,  722. 
franchise  to  be  a  corporation  is  not  subject  to  sale  nor  transfar,  722. 
grants  to  leave  no  reversionary  estate  in  the  grantor,  720. 
repeal  of  charter  of,  cannot  Test  its  property  in  the  state,  719. 
repeal  of  charter  o^  rights  of  creditors  and  stockholders  after,  724^  7S8w 
repeal  of  charter  of,  what  franchises  survive,  723-725. 
Oo-mrAHor,  adverse  possession  between  co-tenants,  583. 

«U 
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Co-mrAiror,  entry  by  oo-tenaat  under  a  eooKreyinoe  poiportlBg  to  b»  li 

severalty,  180. 
OuniTOBa^  convejranoe  to  defrand,  relief  of  grantor  fronip  687»  688. 
QBDmrAL  Law,  intoxioation,  when  leeaena  reeponribflity  for  cam&^  SI. 

perjury,  Bubomation  of,  proonring  affidavit  to  be  made  by  penoa  ol  mm* 

sound  mind,  330. 
threats  made  by  one  defendant^  when  evidenoe  againsl  anoilier,  SOL 

DaMAon  for  breach  of  contract  to  marry  nay  inofaEide  fnjiuy  to  fnsHnf^ 
afiections,  and  wounded  pride^  634, 

for  mental  suffering,  534-636. 

in  eminent  domain  proceedings  in  Ktusss,  668. 

mind  or  feelings,  injury  to^  whether  reoowable  in  aetioo  fsr  tteodi  of 
contract,  63i. 
Donrmov  of  estate-tail  after  possibili^  of  issoo  eoEfeiiiol^  4S9l 

of  estates-tail,  gisneral  and  speeiel,  4S8. 

of  estates-tail,  male  and  female^  4S8L 

of  mortgage,  32. 

of  privileged  oomnmuication,  741. 

of  voluntary  asaignmenty  160. 
I>BUimBNKB8B^  effisot  o(  ou  aooouBtafalli^  far  cffima^  SL 

EjaonoNT  between  partiea  claiming  from  oommon  sooroe  of  titles  SiL 

l^gal  title  must  be  ahown  by  plidntifl^  341. 
Bquitt,  partiea  in  pari  deSeto,  relief  ia  granted  to^  wbera  pafalio  poll«|f  fo» 
quirea  intervention,  687. 
partiea  inpari  detiOo,  relief  when  not  granted  to  one  agdnst  tbi  Mm^ 
687. 
Bratis-taiLi  abolition  of,  in  America  hy  Judidal  conatmotloi^  4S0l 
American  atatutea  aboliahin^  430. 
olaaaification  of.  ^8. 
o^42a 

of  tenancy  in  tail  after  poaaibility  of  iaana  eoEfeiiiol^  4S9l 
derive  their  eziBtenoe  from  the  atatute  de  donk,  428. 
bow  barred,  431. 

psraonalty,  bequeat  o^  to  be  held  in,  effisot  o^  4S9l 
psraonalty  cannot  be  held  in,  429. 
statutes  tranamuting  into  oatatea  in  fee^  48L 
words  creating,  inatancea  of,  429. 
worda  sufficient  to  create  in  a  deed  or  deviae^  439. 
BROQPno.,  from  permitting  another  to  purohaae  without  dioolorinf  «■  Oftt^^ 
662. 
from  aufiering  another  to  expend  money  on  land,  662. 
XvJlkBMOi,  confessions,  court  must  determine  the  admiaribflity  o^  687* 
hypoUietical  question  to  witneaa,  propriety  o^  496. 
indoraementy  parol  to  vary,  366. 
of  homajide  purehaae^  burden,  on  whom  resti^  29. 
oral,  to  explain  equivocal  writings  816. 
SlIUUTiOif,  damagea,  meaaure  of,  on  reversal  of  Judgmsnt  aftir  a  nls^  9001 
liability  of  officer  for  wrongful  levy  under,  900. 
redemption,  right  of,  muat  be  exeroiaed  in  striot  oontendty  to  Ifao 

nte,469. 
ladamption,  right  o^  where  anooeaarra  aalaa  of  the 
been  made^  469. 
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CnouTiov,  aides  under,  traaaf er  all  title  held  by  defendant  on  the  day  of 
the  sale,  619. 

sales  under,  vacation  of,  is  a  familiar  proceeding,  786. 

sales  nnder,  vacation  of,  equity  will  aid,  when,  786. 

sales  nnder,  vacation  of,  motion  for,  when  the  proper  xeniedjy  786. 
Bucu'roRS,  implied  powers  of,  817. 

power  of  sale,  when  implied,  817. 

FisHKBT,  right  of  public  to  engage  in,  on  uninolosed  flats,  7iKI. 

right  of  public  to  engage  in,  in  lakes,  rivers,  and  navigaUe  WBter%  7ML 
Feaudulbnt  CoNYETANais,  gnuitor,  induced  to  make  by  nuarepi'essnto 
tions,  588. 

grantor,  instances  where  may  be  relieved  from,  588. 

party  in  pari  delicto  will  rarely  be  relieved  from,  587. 

party  not  in  pari  deUdo,  when  will  be  relieved  from,  588. 

post-nuptial  settlements  in  favor  of  grantor's  wife,  88. 

relationship  of  the  parties  as  a  badge  of  fraud,  88. 

Orantob,  fraudulent,  relief  to^  will  rarely  be  granted,  587. 

trust  in  favor  of,  when  deed  was  induced  by  false  prnminns,  645u 

Habkab  Gorfus  cannot  perform  office  of  writ  of  error,  515. 

constitntioDality  of  statute  may  be  considered  in  proceedings  wadag,  511b 

defects  in  indictment,  when  fatal  on,  515. 

errors  of  law  generally  not  reviewable  od,  515. 
HoMnrrEAD,  imperfect  acknowledgment  of  conveyance  o^  47.  ' 

lease  for  life^  whether  an  abandonment  of,  47. 
HuBBAivD  AND  Wm;  death  of  wife,  husband's  power  onrer  oommmiity  ptip 
erty  after,  138. 

moneys  of  wife,  conveyance  made  by  husband  in  cousideratioD  of^  82|  MIL 

moneys  of  wife,  reduced  to  husband's  possession,  82. 

moneys  of  wife,  used  by  husband  without  promise  to  repay,  B3L 

preference  by  husband  of  wife,  as  a  creditor,  83. 

IsTANT,  action  against,  for  deceit  in  representing  himself  to  be  of  age^  4191 
Indobsxb  without  Rbooubss  does  not  warrant  solvency  of  maker,  866. 

exemption  of  from  liability  for  non-payment  by  maker,  365. 

general  exemption  of  from  the  liability  of >an  indorser,  365. 

obligations  of  are  those  of  a  transferrer  of  paper  payable  to  bearer,  865. 

parol  evidence  to  vary  liability  o(  366. 

warranties  implied  against^  865. 
tsjwonov  against  trespasses,  546. 

Insubargi^  application  for,  made  out  by  agent  who  writes  down  ftdat  aa* 
swers,  000. 

JuDOi,  waiver  of  disqualification  of^  323. 

JuDomiiT  against  one  individually  does  not  bind  him  as  SMlgnee  in  bank- 
ruptcy, 176. 

against  one  individually  does  not  bind  him  as  guardian,  176. 

against  one  individually  does  not  bind  him  as  trustee^  ezeoator,  or  ad* 
ministrator,  175. 

against  person  in  one  capacity  does  not  bind  him  in  another,  17Sii 

collateral  attack  on  for  error  or  irregularity  not  allowed,  137. 

eetc^pel  as  to  title  acquired  after  issue  joined,  478. 

estoppel  takes  effect  as  of  date  of  filing  the  complaint,  479. 
JvRiBDionoN,  consent  of  parties  cannot  confer,  323. 

Ax.  0X.  &xr..  Vol.  VIL  ■  6a 
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Laboeht,  felonious  intent,  from  what  inferable,  23. 
liEBiL,  privileged  commnnJ  cation  defined,  741. 

liASDAMXTS  by  private  citizen  to  compel  performance  of  a  pablio  dBly«  48A* 
48d. 

private  person,  when  may  move  for,  485. 

relators  in  matter  of  public  interest^  who  may  be,  484. 

special  interest,  when  necessary  in  party  seeking  48& 

to  compel  register  of  deeds  to  permit  persona  to  make  afastneli^  M6L 

voter,  when  entitled  to  writ  of,  486. 
HiflRB  AMD  Skbvaut,  fellow-servsats,  foreman  in  mine  and  tiia 
657. 

fellow-servants,  who  are,  657. 

negligence  of  servant,  master,  when  answerable  for,  709. 

negligence  of  servant  when  not  engaged  in  his  master^s  worl^  700* 
lIiOHANiGs'  Lien  for  grading  street  in  front  of  private  property,  47L 
MmTAL  SuTiBaiNO,  damages  for  anxiety  of  mind,  536. 

damages  for,  in  actions  against  telegraph  corporations^  534. 

damages  for,  in  actions  by  parent  for  enticing  child,  536. 

damages  for,  in  actions  by  parent  for  injury  to  child,  536. 

damages  for,  in  actions  for  assault  and  battery,  535. 

damages  for,  in  actions  for  breach  of  marriage  contraoi^  534. 

damages  for,  in  actions  for  breach  of  contract^  generally,  534. 

damages  for,  in  actions  for  breach  of  contract  of  carriage^  534. 

damages  for,  in  actions  for  false  imprisonment  and  malicioiia 

damages  for,  in  actions  for  libel  and  slander,  535. 

damages  for,  in  actions  for  negligence  resulting  in  death,  536. 

damages  for,  in  actions  for  personal  injuries,  536. 

damages  for,  in  actions  for  wrongful  ejection  from  oan^  536. 

damages  for,  in  actions  of  tort,  generally,  535. 

damages  for,  in  actions  of  unlawful  detainer,  536. 

damages  for,  must  be  the  natural  and  proxhnata  result  of  tiia  wvoQf  ( 
plained  o^  536. 

damages  for,  when  it  consists  of  anxiety  or  apppehimsion,  536. 
MOBTQAOl,  defined,  32. 

difference  between  its  effect  at  law  and  in  equity,  31. 

it  a  conveyance  of  the  title  at  common  law,  32. 

lor  what  purposes  deemed  a  conveyance  of  tha  lagid  wbits^  SS^  31b 

redemption  from,  right  of,  when  barred,  33. 

relation  of  mortgagor  and  mortgagee,  31. 

remedies  of  mortgagor  against  mortgagee,  33. 

remedies  to  which  mortgagee  is  entitled  at  law,  33. 

remedies  to  which  mortgagor  is  entitled  at  law,  33. 

when  becomes  an  unconditional  estate,  32. 
ICvnoxr AL  Bonds,  irregularity  in  election  to  decide  in  favor  o^  670L 

NMXJOUfOB,  ooDtributory,  absence  of,  whether  must  be  avened,  411. 
contributory,  does  not  bar  recovery  when  defendant  WM  guilty  of 

tonness  or  wiUfnl  neglect^  417. 
NiQOTiABLE  iMSTEUiEBirr,  presentation  o(  for  payment,  most  be  in  a 

able  time,  648. 
NonoB,  from  knowledge  of  facts  which  shonld  have  ezcited  Inquiiy^  U9l 
Vunivcm  damages  for,  measureo^  where  sicknesi  of  family  haa 

by,  478. 
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Tjamnat,  payment  of  penonal  del>t  of,  anent  of  other  partaen^  from  wiiftl 
inferred,  879. 

payment  of  penonal  debt,  defense  to  action  to  reoover  from  payees  Ml 
Fastnbbskzp,  anthority  of  each  partner  to  dispoee  of  firm  property,  377. 

Ull  of  sale  by  one  partner  to  secore  his  private  debts,  408. 

lien  of  exeontion  against  one  of  the  partners,  408. 

mortgage  by  one  partner  of  firm  assets  for  his  private  debt,  878. 

payment  of  private  debt  of  partner,  payee  when  pnt  on  notioe^  878. 

payment  of  private  debt  of  partner,  recovery  back  from  payee,  879^  880l 

payment  of  private  debt  of  partner,  when  fraudulent,  378. 

payment  of  private  debt  of  partner,  with  assent  of  his  oopartaei%  878. 

power  of  one  partner  to  apply  firm  assets  to  payment  of  his  pvivaike 
debts,  41. 

power  of  one  partner  to  dispose  of  firm  assets^  41. 

real  estate  of,  conveyed  by  one  partner  to  secure  his  private  dabt^  400L 

transfer  by  one  partner  of  firm  assets  to  pay  his  private  debt%  878. 

use  of  firm  assets  by  one  partner,  378. 
Patbht  to  public  lands,  conclusiveness  of,  148. 
FuniULAHB,  testimony  o(  as  to  mental  capacity  of  a  testator,  498. 
FttvaPAL  AKD  AoxMT,  agent  acting  for  both  parties  commits  a  fraud,  880l 

agent  acting  for  both  partiee,  principal  may  rescind  or  repudiate  tba  «(»• 
tract,  28a 

agent  cannot  represent  both  parties,  except  with  their  ccnsenti  880l 

oommission  or  gratuity  i^ven  agent  by  the  adverse  party,  288. 

ooofliot  between,  interests  of,  279. 

instiMWs  where  agenfs  interests  were  deemed  to  so  ooofliot  with  ptin> 
dpal's  as  to  entitle  latter  to  rescind,  281. 

ratification  presumed  from  failure  to  repudiate  agenfs  aot^  141. 

rescission  by  principal  because  agent  represented  advene  iatsrsrti^  «v 
was  not  disinterested,  280-283. 
FfinfOiPAL  AMD  SuBXTT,  change  in  contract,  release  of  principal  l^*  871. 

change  in  employment  of  principal,  release  of  surety  by,  872. 
Posuo  Lahm^  receiver's  receipt^  eflRBct  of  as  evidenoe,  226. 
PlTBUO  OvfiaiB,  default  of,  in  which  offioial  term  deemed  to  haw  oooomd, 
64a 

£aiiju>ad8^  bridges,  right  of  employee  to  assume  safety  o(  46a 

caboose  car  or  freight  train,  liability  for  injury  of  passenger  on,  467t  769. 

Rkvlivxn,  judgment  for  return,  when  unneceanry,  lOa 

RMcnmoir  by  principal  because  his  agent  was  acting  for  adverse  party, 
280-283. 
delay,  when  not  fatal  to  right  of,  671. 

Sau^  oonditioDal,  instances  o^  262. 

BsASOTWB  09  Ldiitatzoh8»  in  actions  between  adjacent  owners  of  realty, 
476. 
in  actions  between  partners,  143. 

TmaBAPB  Ck>BP0EATX0H8,  damages  against^  for  failure  to  deliver  messages^ 

when  and  by  whom  recoverable,  634. 
TK08n»  parol  evidence  to  establish,  197. 

YAuni  of  land,  opinions  of  witnesses  as  evidence  o^.  668. 
Tehdob's  LitK,  subrogaticm  to  and  waiver  of^  96. 
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YoLuirr ART  AasoGunona*  ftction  by,  oannot  be  m  ooEpomle  oapaoilgrt  Itt^ 
aotioDB  by  members  to  protect  intereKta  of  the  iwoelrtlont  IMi 
MMts  of,  interest  of  members  In,  168. 
Msets  of,  right  to  oontrol  and  manage^  168^  lOOt 
courts,  jurisdiction  of,  over,  102. 
courts,  when  will  interpose  as  against  demslon  el  tribml  fWfidid  bf 

the  association,  164. 
decisions  o^  when  condnsive  cm  niembeK%  167*  168L 
defined,  160. 

difference  between  and  partnership^  161. 
dissdntion  of,  power  of  coorfcs  to  declare^  161,  176L 
eqnity  jurisdiction  over,  161,  163. 
.  ezpnlsion  of  members,  authority  to  ardsr,  166. 
ezpnlnon  of  members,  decision  of  assoctatum*  when  ooodulfe^  107* 

don  of  members,  jurisdiction  of  courts  to  interfere  in  oaeaa  e^  ML 
of  members,  must  be  after  opportunity  to  be  heard,  I67. 
forfeiture  of  membership  and  other  rights  in,  168. 
Jurisdiction  of  courts  over  falls  short  of  that  over  covpoKmtion%  164i 
members,  admission  of,  will  not  be  oontroUed  by  the  oomti^  166L 
members  cannot  resort  to  courts  till  they  exhaust  the  lemedies  (MvUai 

by  the  association,  165. 
members,  expulsion  of,  equity  will  interpose  when,  168L 
members  o(  actions  between,  161. 

members  ol^  have  rights  substantially  like  those  of  psrtnsn^  10L 
members  of,  liability  o^  for  acts  of  other  membec%  161. 
members  o^  liability  o^  for  oontzaots  and  debts  of  the  iswwiltkl^  ISL 
rules  of,  assent  on  members  to^  is  essential,  168. 
rules  of,  expulsion  of  members  under,  when  reviewable^  161^ 
,   rules  o(  forfeiting  membership,  168. 
rules  o^  members  may  agree  to  be  oontroQed  bj,  161b 
rules  o^  must  be  reasonable^  166. 
visatorial  powers  of  courts  over,  168. 

WAivmsL  of  objection  to  disqualified  judge^  S88L 
Wills,  foreign,  probating  in  this  sti^  817. 
Wmnns,  impeachment  by  showing  ccntnidioteiy 
memoranda,  testifying  from,  816u 
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A0QES8I0K. 
flMOoOTOBimr  or  GooML 

AooouiniNa 

8m  Pasxhsrship. 
ACOOUNTSL 

OM  OXATUn  OF  LlJllTAnOiH%  1« 

A0V1EBSB  FOSSRSSIQlf . 

wImm  «na  Mdm  poMewion  of  land  and  holda  the  aanM  nndar  beliaf  Ihaik 
il  was  part  of  hia  own  aeetuniy  to  which  it  waa  adjaoeni^  without  may 
intantioa  of  elaimiTig  any  land  other  than  that  indnded  in  hia  owm 
•aotion.    MOb  t.  Pem^,  474. 

H  X^tiJiQiRsAoqiuiBXDBTApViEB8BPofl8i88iDHi8HarAfflioiBDbynaab- 
•eqaant  offiar  by  the  advene  poaaeaior  to  boy  the  oatitanding  titk. 
Fridt  ▼•  Skum,  177. 

9k  XmnNni  ov  Patiodit  bt  PiAnranv  ov  Smisr  AnHMinoniT>  ijn>  Iv« 
auBAiroi  ON  Pbebosbb  is  Adiossibiji  in  an  action  to  quiet  title  hj  the 
adTOEao  prwieaior  ag^onat  the  holder  of  the  ontatanding  titia^  to  ahov 
that  the  plaintiir'a  daim  waa  to  the  whole  title.    Id, 

See  Ck)-TKNAiiO¥. 

AOBNOT. 

1.  WflBi  Aor  B  Bova  wxibout  Aifxhobitt,  under  an  awiined  ageMj, 
it  ia  the  dnty  of  the  prindpal,  if  he  wonld  avoid  reaponajhili^  then- 
for,  to  diwTOW  and  repudiate  it  in  a  reaaonable  time  after  inlonnatioA 
ef  tiie  tranaaotion.    CeiaralR.SB.Co,y,CheeUk9m^4S, 

t»  Ohb  will  bb  Boobd  bt  AflsuMBD  AoBBor,  IF  Hb  Faiu  to  BsponuTB 
Ir  AFKBB  Hb  b  Obabobd  whb  KonoB  that  an  agent  empli^yed  by 
him  in  the  oommenoement  of  a  tnuuaotion  ia  oontinning  to  aot  in  the 
matter  in  aome  way,  Jnstifying  the  inferenoe  that  he  ia  oontinning  toaot 
in  the  aaae  capaeity  in  which  he  oommenced.    Qmhm  ▼.  Dretba^  188. 

8l  Wabt  of  Posbbbbiob  of  Hon  b  vot  Conolubivb  AOAorar  AuTBOBErr  of 
Obb  to  CkXLLBor  It,  aa  the  agent  of  another,  although  it  ia  a  oiroom* 
ataooe  to  be  cooaidered.    Id, 

4b  Fbiboifal  b  bot  Affbotxd  bt  thb  Kbowledob  of  bb  Aobmt,  obtained 
bk  m  diffnrent  tranaaotion,  and  while  acting  for  another  principal,  nnloaa 
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it  first  be  sbown  that  sacb  knowledge  wbm  present  in  the  mind  of  &• 
agent  at  the  very  time  of  the  tranaaotion  now  in  qneetion.  CoiMfeml  ▼• 
Bochester  (TniversUy,  769. 

fi»  BCSDBN  13  UFON  PaBTT  SeSKINO  TO  CHAEOB  A  P&IHCIPAL  WITH  KhOW1> 

■DOS  Obtained  by  his  Aoekt  in  Another  Tbansajotion,  while  act- 
ing for  a  different  principal,  to  prove  that  each  knowledge  remained 
present  in  the  mind  of  the  agent  at  the  time  of  the  transaction  in  rel»- 
tion  to  which  notice  is  sought  to  be  imputed  to  the  principal,    id, 

C  Fbingipal  is  Bound  to  ELnow  What  hd  Aqkht  doss  in  the  cooree  of  his 
employment,  and  particolarly  when  the  profits  of  the  condnct  of  th* 
agent  go  into  the  pockets  of  the  principal  while  the  agent  is  acting 
within  the  scope  of  his  employment.  Little  PMtmrg  ttcCkkT,  Lktk 
OUtfttG.  Co.,  22G. 

T*  Aosxrr's  Bmplotmbht  is  to  be  determined,  not  alone  from  what  tli« 
principal  may  have  told  the  agent  to  do,  bnt  from  what  he  know%  or 
in  the  exercise  of  ordinary  care  and  pmdenoe  ooght  to  know,  the  ag«nt 
ii  doing  in  the  transaction.    Id, 

8.  Aor  ov  Agent  of  Oobporation,  neoeesarily  acting  throagh  ag«nta^  is^ 
within  the  scope  of  his  delegated  authority,  the  act  of  'tiie  oorporatioii, 
lorwhioh  the  latter  must  respond  to  the  other  servants  and  stnmgsn 
alike.    Id, 

Ai  WmsBB  Agent  Violates  his  Dutt  to  his  Fbingipax^  and  is  goiltj  off 

wrong  to  a  stranger,  whereby  the  employer  is  directly  and  peooniarily 

benefited,  the  wrong  is  the  wrong  of  the  latter,  and  he  stands  in  tha 

nme  legal  situation  as  the  agent  would  occupy  were  he  sued  for  th«  la* 

jniy.    Id, 

See  Insurance,  5,  7. 

AKBTTBATION  AND  AWARD. 

L  BUBMBBIONS  TO  ARBITRATION  ARE  RbVOGABLEIN  THEIR  NaTUR%  and  tbt 

parties  cannot  make  that  irrevocable  which  is  of  its  own  nature  rev- 
ocable. PeopU  V.  Kcuh,  747. 
tL  Agreement  not  to  Bevoke  a  Submission  to  Arbitbation  will  not  de* 
prive  either  of  the  parties  of  the  power  given  him  by  section  2383  of  tiia 
Code  of  Civil  Procedure  of  New  York  to  revoke  such  submission  at  an/ 
time  before  the  closing  of  the  proofs^  and  the  final  submissioQ  el  tiia 
amae  for  deoision.    Id, 

ASSIGNMENTS. 
See  CkmiuoT  or  Laws;  MojoaAOEs^  4,  & 

ATTAGHMENT  AND  GABNISHMENT. 

1.  DmAmMi  WmoH  mat  be  Subjected  to  Garnishment  Proobbb  are  soek 
only  as  the  defendant  in  attachment  ooald  himself  i^eoover  of  tiia  gar- 
nishee in  an  action  of  debt  or  imdMaiu9  aumnptit,  Teague  v.  Le  Oremd^ 
64. 

8.  BaiiAnce  Dub  ON  Sttbscriftion  to  Stock  in  private  oorporatioii,  to  be  paid 
on  eall  by  the  board  of  directors,  is  not  subject  to  garnishment  at  law 
at  the  suit  of  a  creditor  of  the  corporation  when  no  eall  has  been  madai 
Id. 

8.  EonotnL  bt  Beflett  Bond.— When  Attached  PBOPBBrr  ma 
tMMK  BiPLEvncD,  and  the  liability  of  the  bondsman  has  beooma 
fixed   by   a   proper  demand   and  return  of  forfeiture  on  the   boiid» 
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ihey  are  estopped  from  denying  tbo  liability  of  the  property  to  the  pro* 
oeo,  or  from  setting  up  any  adversary  daim  to  it.  ifoncNrii  ▼•iToftMs,  28. 

iL  brrsBPoana  Statutokt  GLAI1C.---ATCACHXD  Pbofebtt  HATiRo  B^ 
LimtXD  TO  BoHseHEV  on  the  ezaeation  and  approval  of  a  replevy 
bond,  tiiqr  cannot  interpose  a  valid  atatntory  claim  to  tbo  prufperty 
vrbilo  ao  retaining  poaaessioOy  bat  mnst  first  restore  its  control  to  the 
attaching  officer,  and  may  then  aasert  any  daam  to  it  which  th^y  could 
have  aaseitod  before  the  exeention  of  their  bond.  If,  however,  the 
bandsmen  make  the  atatntory  affidavit  and  ezecate  a  cUdm  bond,  which 
llie  attaching  officer  acoepta  and  approtves^  having  accepted  the  nplevy 
bend  on  the  day  preceding^  it  is  not  error  to  overrule  a  motion  to  strike 
llie  claim  proceeding  from  the  files,  although  the  officer  waa  not  momen* 
tarily  placed  in  the  actual  or  canstmotive  possession  of  the  goods.    Id, 

§k  BvxDnna  of  Valvb  of  Qoodb  Ihtolvsd  cr  AirAcmairr  Qua  bbouls> 
BB  Bjbuuvmd^  if  cfiSored  t)y  either  party;  but  its  rejection  could  not  harm 
plaintiflh  in  attachment  who  faded  to  obtain  a  judgmentk  and  is  not 
■  ttfor  of  wUoh  ih^  can  complain.    Id, 

C  TiuiBOrGaoosATrAomED  AsFixxDnrCLAiii  Bond  is  the  ess  |Nir«9  work 
of  the  ahsrifl^  and  does  not  condnde  either  party.  Bat  an  inventory  of 
the  goods^  made  by  the  sheriff  who  levied  an  attachment  on  them,  is  ad* 
miasible  aa  e^ddence,  in  connection  with  his  oral  testimony,  aa  tendiqg 
to  ahow  the  value  of  the  goods.    Id, 

7.  TiBiAVOi.  ^Plaintiff  may  not  attach  for  one  cause  of  aotioD,  and  luKVw 

ingaaatained  hia  writ^  dedare  for  another.    Hambridk  v.  WUkim,  63L 

8.  Obouhd  Of  ATTAomaENT,  that  the  **  defendant  fraadolently  incnrred  tbo 

obligation  for  which  .suit  is  brought,*  is  sustained  by  showing  a  breach 
ef  warranty,  and  that  the  warranty  was  fraudnlenily  made.  fd. 
t.  ArruaATioa  of  FnooxxDO  of  Sau  of  Attaobed  Pbopsbtt  nr  Habbb 
ov  Sbbbof,  aitbb  DnaoLinnDir  of  ATTAomaMT.  — Upon  the  dissofai« 
tion  of  an  attachment^  the  money  realiaad  from  the  sale  of  the  attached 
property,  in  the  hands  of  the  aherifl^  is  not  to  be  regarded  in  theoustody 
of  the  law  in  such  asense  as  to  predude  the  sherifffrom  applying  it  upon 
an  ezecutian  against  the  property  of  the  same  defendant  issued  to  and 
received  by  the  same  officer  after  the  recdpt  of  auch  money.  Koriatho 
defendant^  in  auch  caae^  entitled  to  so  mnch  of  sud&  money  as  will  satisfy 
the  costs  and  damagea  awarded  to  him  upon  the  disadutioa  of  the  at« 
tacbment»  but  audi  ousts  and  damages  are  to  be  applied,  aa  a  aet-ofl^ 
Bpcn  the  unpaid  balance  of  the  plaintiff  *8  Judgment.   3xum  t.  Virgh^ 

87a 

See  HoMBBiBAM^  8. 

BA27E8  AND  BANEINO. 

Ifoonr  DsraniBD  ni  Baioc  in  tho  ordinary  way  ia  moa^  loiDed  to  tho 
bank,  with  the  superadded  obligation  that  it  ia  to  be  paid  when  de» 
maaded  by  check.    Adanu  v.  Schiffer,  202. 

See  SiATUTB  Of  LociEAnoiBi^  8L 

BONDS. 

Pumm  SuffJuiBiTELr  Aixbobs  Causb  of  Aonov  AOAnrar  Subbubs  of 
OoHSTABLB  OB  HD  OffioiAL  BoND  when  the  bond  requires  him  to  * '  faith* 
fully  and  impartially,  without  fear,  favor,  f raad,  or  oppreesion,  disduuge 
all  the  other  dutiea  required  of  his  office  by  law,"  and  the  petition  avi 
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ihtB  9§kU  ehHMter  of  the  oonrtable,  and  aa  arrest  made  hy  him  in  dia- 
cbaifa  of  tfaa  fmioliona  of  hia  office^  aad  also  allagea  aoch  acrest  to  hmvm 
bean  made  nniawfnlly  aad  oppreaaxvely,  and  withoat  probaUo  causey 
fba  malieioaa  and  nniawfol  beating  of  the  peraon  arrested,  and  his  nn- 
lawfol  and  maliounia  inoaroeraticm  in  jaQ  over  one  nighty  and  the  will* 
Idl  negleot  to  proeare  any  care^  attention,  or  medical  ti^eatment  for  sacb 
peraon  dnnng  hia  inearoeration*  aad  his  need  thereof.  In  sneh  eaae^  it 
aaanot  be  soooeoafiilly  urged  aa  a  defense  that  the  alleged  wrougful  acta* 
ol  the  oonstable  were  not  done  in  the  line  of  his  dxdjp  or  that  his  acta* 
ware  illegal  and  f orhiddon  hy  Uw,  and  were  the  resnlt  of  his  private 
OMUoai  CtecyT.  AMPorMir,  008. 
Baa  BuMiiuM  An>  Aduuuvijuxobs;  MunaiFAL  OoBMnusnnnii  Subbt* 

BOUKDABIBS. 

1.  Xnr  tesmr  will  inir  Fbstazl  as  to  Looaxiov  of  Qvi 
OoBHVBS  oviR  Dbbot  TaBXivosT  of  witnesses  who  saw 
looated  by  the  original  survey.    M&Ur.  Pemt^^ill. 

tL  BommABT  Lnn  ov  Bifauak  OwNXBa*  Lahm.  — The  Misaisatppi  Bivar 
ia  not  a  naTigaUa  stream  at  oommon  law,  and  the  titia  of  m  ripaiiaa 
proprietor  whooa  landa  are  bounded  bj  it  aztenda  to  tha  middla  tliraaA 
al  the  stream,  and  indndea  iaknda  which  aia  sapaiated  ham  ihm  main* 

H  RiTARfAN  Pbofbistob.  — Msanbsbxd  Lihb  18  HOT  A  BomnnABT  whi^ 
doea  not  indnda  the  toetu  in  qua,  is  not  marked  on  tiia  mapa  or  drans^iti^ 
hot  only  appeara  in  the  field-notea  of  the  original  govemmant  anrvaj, 
aad  ia  ran  for  the  pupoae  of  asoartaining  the  qnantitiy  of  land  ia  a  fnM^ 
tioi^  or  inside  the  meander.    Id, 

8aa  TniBPAn^  1;  Wasbbb,  2,  Z> 

(MAJtiPKBiTY. 

Law  or  Ohamfibit  DOai  hot  Afflt  to  deeds  made  to  oarry  into  efibet » 
eoatraet  for  the  aale  of  land  of  whioh  there  waa  no  advarsa  poawHssion  at 
fba  time  the  eontnust  was  entered  into^  althongh  the  land  be  held  ad> 
Taiaoly  when  the  deed  waa  madsb  and  this  rale  applies  to  an  eoiacntuiy 
Taribal  eontnuxt  of  sale.    Orem  t.  WkiiennMt  618. 

CHATTEL  MORTaAGBS. 
See  MaBTOAOis. 

CHBOKS. 
See  BAm  AKD  Babkiho;  Kiqotiablb  Iiiiri'HUMMn%  S-& 

OOMMOK  0AKRISB8. 
L  NMUGBRm. — Dptt  oy  RAn.BOAi>  OoMPAinr  Khoackd  nr  m  TKAMawm" 

TATIOir  09  PASBXNOXBfl^  WHgrHMB  BT  FbBIOHT  OK  PA88EIIGKB  TEAIBB^  is 

to  so  ran  and  manage  its  trains,  and  to  so  handle  its  passengers^  that  no- 
one  shall  be  injured  by  its  negligence,  and  the  same  liability  is  inonrred 
for  the  safety  of  a  passenger  in  a  caboose  attached  to  freight  train  ae 
for  one  in  a  regular  passenger-ooach,  where  such  passenger  baa  been  ad« 
ndtted  into  the  caboose,  and  has  paid  his  fare  for  traasportation  aa  » 
passenger.    ITew  Tcrh  etc  I^y  Co.  ▼.  Doane,  451. 
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ft  It  B  DuTT  or  Raxlboab  OimPAxr  ab  Cabbubs  of  PAsniroERS  to  Pbo- 
mm  BanAXLM  SrAnovAL  Aooomiiobatioiis  to  enable  penons  to  entet 
ili  ears  and  pasaengen  to  safely  alight  therefrom,  and  if  the  train  Is 
stopped  at  some  plaoe  other  than  the  rsgnlar  station,  and  passengers  are 
reqoired  to  aligh^  and  are  injured  in  oonseqnenoe^  the  company  is  liable 
to  the  same  extent  as  if  the  injury  was  occasioned  by  the  def eetiveness 
of  its  own  prenuses.    Id, 

8.  "Babbmkqkbb  on  Frkiobt  Tbadi,  if  Biquisxd  to  Lbayb  Cab  at  Soms 
Placb  Oxhib  thah  Station,  asm  Entiiued  to  Gau  and  Attention 
■noh  as  to  enable  them  to  properly  reach  the  station,  especially  so  where 
the  plaoe  at  which  they  are  discharged  is  inappropriate  or  inconvenient; 
sneh  psusfingfirii  may,  under  certain  cireomstanoes,  be  discharged  at  some 
plaoe  other  than  the  station  platform.    Id, 

L  Ddtt  and  LiABiLrnr  of  RA^r^^Ai^  Ck>iCFANT  to  Pabbinonbs. — Train 
shoold  be  stopped  at  station,  bat  if  it  stops  short  of  the  station  or  goes 
beyond,  it  shoold  be  either  backed  to  the  station,  or  the  passenger  should 
be  notified  where  and  how  to  alighti  and  be  warned  of  any  attendant 
danger,  and  should  be  given  such  assistance  or  instruoticns  as  are  neces- 
sary to  assure  a  safe  return  to  the  station-house;  end  where  sa  injury 
results  to  the  passenger  so  required  to  alight  at  an  unusual  place^  tho 
company  is  liable  in  the  abeence  of  fault  on  the  part  of  the  paaien* 
ger.  -  Id, 

ft  It  n  NOT  CkXNTEIBDTOBT  KnOUOKNGB  fob  PA88ENGBB  TO  EXFOa  UlMBBLF, 

at  the  invitation  of  a  carrier,  to  risk  of  danger  created  by  the  carrier, 
which  the  pssiongnr  did  not  know,  and  of  which  no  warning  was  given 
to  him.  Thus  in  this  case,  the  plaintiff  was  invited  by  the  defendant  to 
take  passage  on  one  of  its  cars  at  a  time  when  the  only  place  left  for  him 
to  talra  was  on  the  foot-board  running  along  the  outside  of  the  csr,  which 
was  an  open  one.  At  the  place  where  he  got  on  the  car  the  track  was 
nngle^  and  he  did  not  know  that  it  was  diflEerent  elsewhere.  On  another 
part  of  the  line  there  was  a  double  track,  and  the  space  between  the 
tneks  was  not  sufficient  to  allow  two  cars  going  in  different  directions^ 
each  carrying  passengers  on  the  foot-boards,  to  pass  with  safety  to  such 
passengers.  At  this  part  of  the  line  the  plaintiff  was  knocked  off  his 
ear,  and  injured  by  colliding  with  a  passenger  standing  on  the  foot- 
board of  a  similar  car  of  the  company  passing  in  an  opposite  direction  on 
the  oilier  track.  It  was  held  that,  if  the  question  of  contributory  neg* 
Ugenee  was  nused  by  the  case^  it  was  one  for  the  jury,  and  there  was  no 
error  in  refusing  to  nonsuit  and  submitting  that  question  to  them.  CUif 
RACkKT.  Lee^  70S. 

ft  BaILBOADS.  — 0FIICBB8  Of  RaILBOAD  TbAIN,  AS  TO  PABBNNOIBa  IN  TbAN* 

mv,  ABB  TO  bk  Conbidxbed  as  the  corporation  itself  and  it  ii  there* 
fore  as  responsible  for  their  acts  in  the  conduct  of  the  train  and  the 
treatment  of  the  passengers  as  the  officers  of  the  train  would  be  for 
themselves  if  th^y  were  the  owners  of  it.  LoukMe  S  N.  B,  A  Co,  v. 
Batkurd^eOfk 

y*  •RATT.-pnAT^  COMPANT  IS  LlABLB  FOB  EXEMPLABT  DAMAGES  IN  CaSS  OF  In* 

JUBT  TO  Paebbnoeb  resulting  from  a  violation  of  duty  by  one  of  its 
employees  in  the  conduct  of  the  train,  if  such  violation  of  duty  be 
aooompsaied  by^  oppression,  fraud,  malice,  insult^  or  other  willful  nus- 
eonduot^  evincing  a  reckless  disregard  of  consequences.  As  to  female 
passeogen^  their  contract  of  passage  embraces  an  implied  stipulation 
ttat  tiie  company  will  protect  them  against  general  obscenity,  immodest 
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oondael^  or  wanton  appioaoh.  Bat  ^^indeooroiiB''  oondnot  aloM^ 
toward  a  female  pMsenger,  la  inanffieieiit  to  anihoriza  exemplary  dam^ 
agea.  Id» 
8.  Ddtt  of  Railwat  Ck>in)VOSQB  to  Imtamt  FAaaiHOBR.  — Where  an  ordi> 
naiy  country  boy,  about  eleven  yeara  old,  is  aent  on  a  freight  train  to  m 
mty  aeven  milea  from  home  by  his  mother,  who  previously  warns  him 
not  to  attempt  to  get  off  the  train  while  it  is  moving,  and  on  his  arrival 
at  the  atation,  fearing  that  the  train  will  carry  him  o£^  and  that  ha 
will  not  be  able  to  get  back,  and  aeeing  an  adnlt  feUow-paaaenger, 
who  tells  him  that  be  gneasea  tiie  train  will  not  atop  at  the  station,  get 
off  while  the  train  is  slowly  moving  past  the  station,  attempts  to  get  off 
while  the  train  is  thna  moving,  and  falls  and  is  injured,  the  jury  are 
justified  in  finding  that  the  conductor  was  negligent  in  not  telling  hxa 
when  be  ooUeoted  hia  &re  and  asked  his  name  and  deatination  that  tba 
train  would  first  run  by  the  station,  and  afterwards  back  down  to  tba 
platform  to  allow  the  paaaengers  to  alight,  or  in  not  being  himself  prea- 
ent|  or  having  aome  one  else  present,  to  prevent  the  boy  from  leaviqg 
the  train  at  the  station,    ffendngwajf  v.  Ohkago  ete.  Cb.,  213Z, 

tL  IVKAST    OF  TbNDEB  AoI,   WHEN  MOT  GVILTT  OF  Ck>BTBIB0TOBT  KbOU> 

OBiroB.  — Where  an  infant  of  tender  age,  under  great  fear  and  excite- 
meni^  and  apprehensive  of  being  carried  away  and  beyond  bis  deatina- 
tion, attempta  to  get  off  at  a  railway  atation  while  the  train  is  alowly 
moving  paat  it^  and  in  doing  so  falls  under  the  train  and  la  in jured^  ha 
la  not  guilty  of  contributory  negligence.     Id* 

lOl  Pabsht  not  Guiurr  OFCSoBTBiBirroRT  NiGLioKfOB,  WHEN.— Where^dan* 
ger  to  an  infant  railway  paaamignr  arises  from  an  nnaocustomed  irr^gn* 
haitj  in  the  movement  of  the  train,  his  parenta  are  not  guilty  of 
negligence  in  not  warning  him  aa  to  auch  danger,  the  irregularity  being 
nnknown  to  them  when  they  aend  him  on  the  journey,  especially  where 
ti^y  do  warn  him  against  ordinary  dangers,  to  the  extent  d  their  knowl- 
edge of  them.    Id, 

11,  RtfB  GxsxJi  —  Evidence  of  what  a  fellow-paasenger  said  to  the  plaintiff  aa 
to  whether  or  not  a  railway  train  upon  which  they  were  riding  was 
going  to  atop  at  a  atation,  in  immediate  connection  with  the  plaintiff 'a 
act  in  attempting  to  get  off  the  train,  is  admissible  aa  part  of  the  rm 
(fukEf  not  to  charge  the  defendant  with  liability,  but  aa  explanatory  of 
the  plaintiff's  motives  and  mental  condition  at  the  time.    Id, 

IS.  Fact  that  Train  did  not  Stop  at  Station  may  be  alluded  to  in  charging 
the  jury,  for  the  purpose  of  showing  that  in  view  of  it  it  might  be  the 
duty  of  the  company  to  instruct  the  plaintiff  that  the  train  would  not 
atop  at  the  station  in  the  first  instance^  but  would  return  to  it^  so  aa  to 
put  him  on  his  gusrd  againat  an  attempt  to  leave  the  train  while  in 
motion,  although  the  company  was  not  bound  to  atop  the  train  at  tha 
atation.    Id, 

ISw  BaZLWAT  Ck>MPANT  MUST  AnNOUNOE  TEN  NAMS  Of  THS  STATION  Ott  the 

arrival  of  the  train  thereat,  and  give  paaaengers  an  opportunity  to  aU^t 
in  safety.  Failing  to  do  this,  the  company  is  answerable  in  damages  to 
any  person  injured  thereby.   Dorrah  v.  PL  CenL  R,  B.  Co»,  629. 

14  BXBHFLA&T  DaMAQXS  WILL  NOT    BB  ALLOWED  FOR  FaLURE  TO  SlOF  A 

Train  at  a  Station,  and  give  a  paasenger  opportunity  to  alight  thera- 
firom,  unless  the  failure  to  atop  waa  willful,  or  the  wrong  was  aggravated 
in  aome  manner  by  the  railroad  company  or  its  employees.    Id, 
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U,  SuxFFut  nBouvD  bt  Oohtbaot  Lnanzro  Oabbisb'b  Lubujtt,  tbouob 
Hb  Dn>  NOT  Bbab  It  nor  hear  it  read  before  B^gniiig  it|  provided  the 
oarrier  resorted  to  no  vnfair  means,  and  praotioed  no  fraud  or  impoaitiofn 
in  procuring  the  signature,  and  the  shipper  had  the  opportunity  to  know 
its  oontents.    8L  Louis  /.  Af.  Co,  v.  WeaHy,  397. 

Iff.  CoKsncmxQ  LiNts  of  Oarbiiebs,  Kiobts  and  Liabilitiis  ov.  — A  con- 
necting carrier,  by  receiving  freight  from  another  carrier,  under  a  can- 
tract  between  the  consignor  and  the  latter,  becomes  the  agent  of  such 
other  carrier  to  complete  his  contract  to  the  extent  of  shipping  it  over 
so  much  of  his  route  as  forms  a  part  of  the  route  over  which  the  ship- 
ment was  to  be  made,  and  is  liable  for  any  loss  resulting  from  his  failure 
to  perform  the  contract,  but  he  is  also  entitled  to  the  benefit  of  all  valid 
limitationa  of  the  carrier's  liability  contained  in  the  contract.    Id. 

17*  VAIjraTTOVCkmTBACrLDaTINOCABBISB'sLlABILnTToSFBaillBD 

—A  limitation  in  a  contract  fairly  entered  into  between  a  railroad  com- 
pany and  a  shipper  of  live-stock  over  its  road^  restricting  the  company's 
liability  in  any  case  to  the  sum  of  fifty  dollars  for  each  animal  lost,  tB, 
if  based  upon  a  reduction  in  the  charge  made  for  the  transportation  of 
the  stock,  reasonable,  and  will  be  enforced  as  the  measure  of  the  com^ 
pany's  liability,  although  the  animal  lost  is  shown  to  have  been  worth 
from  six  hundred  to  eight  hundred  dollars.     Id, 

18.  BuBDBN  OF  Pboof  OF  Nbglxobbob  whbbb  Cabbixb's  LzABILrrT  IS  LOf* 
xrxi)  BT  CoNTBAor.  — Where  live-stock  is  shipped  under  a  contract 
limiting  the  carrier's  liability,  pursuant  to  which  the  shipper  takes 
cibaxge  of  the  stock  during  the  transportation,  riding  for  that  purpose  on 
the  train  with  the  stock,  free  of  additional  charge^  the  burden  of  proof  is 
upon  the  shipper,  in  an  action  to  recover  for  the  loss  of  the  stock,  to  show 
that  the  loss  resulted  from  the  default  or  negligence  of  the  carrier.    Id, 

19.  Bailboad  Comfabt  AcxnEFUNO  Pbbishablb  Fbbkibt  to  bb  Cabbizd 
OVKB  ITS  Own  and  Connbotino  Roads  is  bound  to  forward  it  as 
promptly  as  it  can,  until  it  has  delivered  or  offered  to  deliver  it  to  the 
connecting  carrier,  and  it  cannot  shield  itself  from  liability  for  failure 
to  perform  its  duty  by  merely  showing  that  its  agent  supposed  thai 
there  would  be  a  delay  in  forwarding  it  by  the  connecting  carrier.  The 
company  is  bound  to  know  when  it  contracts  to  carry  such  freight  in 
that  manner  whether  it  can  be  carried  through  without  such  delay  as  will 
destroy  or  injure  freight  of  that  character.    BlodgeU  v.  Ahbot^  873. 

SOL  Statbmbnt  as  to  Tdcb  Bbqxtibbd  fob  Pbbishablb  Fbbiobt  to  Bbaob 
ITS  Bbstinatzon,  made  by  a  railroad  agent  to  a  shipper,  is  admissible  in 
evidence  in  an  action  to  recover  damages  for  delay  in  transporting  it^ 
when  such  statement  may  have  been  the  inducement  of  the  contract. 
A  statement  that  such  freight  would  reach  its  destination  at  a  certain 
time  would  have  the  force  of  a  contract,  and  if  the  time  was  a  reason- 
able one,  the  contract  would  be  within  the  scope  of  such  agent's  an* 
thority.    Id, 

IL  Matkbtal  QuBsnoN  of  Faot  8H0<uu>  bb  SoBMiTrBD  TO  JuBT.  In  an 
•etion  to  recover  damages  for  delay  on  the  part  of  a  railroad  company 
in  the  transportation  of  perishable  freight,  where  the  evidence  as  to 
whether  it  was  the  duty  of  the  conductor  of  the  train,  to  which  the  car 
the  freight  was  being  carried  in  was  attached,  to  place  the  car  on  a  '^Y" 
at  the  croenng  of  a  connecting  road  by  which  the  freight  was  to  be  for* 
warded  to  its  destination  is  conflicting,  the  question,  which  is  a  material 
one,  should  be  submitted  to  the  jury.    Id, 
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GONFLXCT  OF  LAWS. 

L  InnuM&  » A  onpontioQ,  in  addition  to  ite  owpwtt  boow  in  Ite 

itete  of  ito  crMtion,  has  a  l^gal  location,  plaoe  of  Iwrinaw^  and  eor- 
porate  homo  in  any  Jnriadietion  in  which  it  has  pnipert^  oapoaed  to 
oanotttion  soffioiont  to  satisfy  any  jadgment  which  may  he  i«ndBred 
■gunst  it^  and  in  which*  eitiier  hy  force  of  statntory  law  there  binding 
upon  it^  or  by  its  own  act  or  agreement,  or  by  the  combined  force  of 
both,  it  so  far  becomes,  in  the  person  of  its  agent  duly  anthorind  for 
ttat  purpose^  a  resident  therein,  as  that  a  general  personal  judgment  oaa 
be  obtained,  which  will  be  binding  upon  it  and  any  property  whidi  it 
■ay  have  in  any  jnrisdiotion,  as  completely  as  if  it  had  been  sned  and 
psnonally  served  in  the  state  of  its  creation  where  it  has  its  pcineipal 
l^gal  location  and  plaoe  of  business.  Oroute  ▼.  PhemhB  /.  Cou,  296L 
ti  ItenoH  Aaaiuniuurr.— An  insoranee  company  inoorpcrated  under  tfao 
laws  of  Ocnneotionti  bat  doing  bosinsss  in  New  Yorii,  after  hsviqf 
oomplied  with  the  law  of  that  state^  snstained  a  loss  on  a  pdli^  iasaed 
to  a  resident  of  that  state  on  property  therein,  after  which  the  assnrsd 
made  an  assignment  in  tmst  giving  a  preference  to  creditors  and  valid 
by  the  laws  dF  that  state,  the  policy  being  among  the  assets  ssirigned, 
nbseqnent  to  which  certain  judgment  creditors  of  the  assured,  rss^ 
dents  of  that  state,  with  knowledge  of  the  assignmunt,  garnished  the 
oompany  in  Gonnectiout^  as  the  debtor  of  the  assured,  jwmding  which 
Boit  the  trustee  b^gsn  an  action  in  New  York  to  recover  the  loos  en 
the  policy,  snd  obtained  judgment,  which  was  paid  by  the  company* 
After  this  such  judgment  creditors  obtained  judgment  in  their  suit  in 
Connecticut,  and  sought  by  tdre  /aeku  to  compel  the  oompany  to  agsiD 
pay  the  loss  to  them.  The  court  held  the  assignolent  valid  in  New 
York,  the  domicile  of  the  assured  and  the  tUus  of  the  proper^,  thon^ 
it  was  not  valid  in  Conneoticut;  that  it  passed  the  titie  to  the  poli^f 
and  the  ri|^t  to  sue  thereon  to  the  trustee;  that  the  oompany  was  pro* 
tooted  by  the  New  York  judgment^  and  was  not  oompeUed  to  pay  the 
loss  agfun  in  Gonnectiout.    Id, 

CONFUSION  OF  QOOD& 

1.  Bnamr  of  Paoof  on  Wboito-doir.  —  Whers^  in  a  case  of  oonftisioaof 
goods^  the  nature  of  the  wrongful  act  is  such  that  it  not  only  infliots  an 
injury,  but  takes  away  the  means  of  proving  the  nature  and  extent  of 
the  less,  the  burden  of  proof  is  on  defendant.  The  law  aids  the  remedy 
agunst  the  wrong-doer,  and  supplies  the  deficiency  of  proof  caused  by 
his  nusconduct  by  miJiing  every  reasonable  intendment  against  hio^ 
and  in  favor  of  the  injured  psrty.  The  relative  situation  of  the  par- 
ties^ disclosed  by  the  character  and  nature  orthe  transaction,  mi^si 
tins  mle.    LitOe  PiUdmrg  He.  Co,  v.  Lmie  CUtfHc  Co.,  228. 

tL  Man  Who  Wiluvllt  Plaobi  ths  Pbopsbtt  of  Anothkb  in  a  sHn- 
ation  where  it  cannot  be  recovered,  or  its  true  amount  or  value  aaosr> 
tained,  by  mixing  it  with  his  own,  or  in  any  other  manner,  will  be 
compiled  to  bear  the  inconvenience  of  uncertainty  or  oonfnsion  whieh 
he  has  produced,  even  to  the  extent  of  surrendering  the  whole,  if  his 
share  cannot  be  distinguished,  or  of  responding  in  damagss  for  the  hi^ 
est  value  at  which  the  property  csn  be  reasonably  estimated.    Id, 

%  Wbono-doib,  by  so  committing  his  wrongs  npon  property  held  by  two 
or  more  parties  successively  in  point  of  time  so  that  neither  csa  show 
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wilii  eniabAy  wbsk  lie  bu  suffered*  is  not  permitted  to  deletl  a  r»> 
eoreiy  hj  either,  sad  be  thus  exempted  from  liability.   Id, 

CONSTITUTIONAL  LAW. 

L  BuavTM  AxmcFmro  to  Task  vbom  thb  Bboabwat  Sobvaoi  Comfakt, 
m  BrocKBOUHXaa  and  creditorB,  its  franchise  and  property,  and  bestoir 
fbem  upon  the  mnnioipality  of  New  York,  or  to  direct  a  sale  of  saeh 
franehise,  and  the  payment  of  the  porchase  price  to  each  dty,  is  vnoeii* 
stitntionaV  and  therefore  void.     People  v.  O'Brien,  684. 

S.  Whin,  bt  Rsaboh  ov  thb  DissoLnnoH  of  a  Ck)BPOBAxioN,  us  FBoraBTr 
BAB  Vbbtbd  in  m  BiBBOiOBS^  in  trust  for  its  stookholders  and  arsdi« 
ton^  the  l^gidatore  has  no  power  to  snbseqnently  provide  for  the  ap- 
pointment of  a  reoeiver  and  the  transfer  of  the  corporate  assets  to  bimf 
sooh  appointment  to  be  made  by  a  ooort  in  an  action  to  whioii  sach 
direatora  are  not  parties^  and  in  which  the  ooart  has  no  other  indioial 
discretion  or  authority  than  to  designate  sach  receiver.    IdL 

S.  OfSATim  FoBBiDDnro  ▲  STBXBT-BAiLWAr  CoMFAirr  from  leasing  its  rigihts 
or  franchises  to  any  person  or  company  operating  a  road  parallel  thereto 
does  not  inhibit  traffic  contracts  with  parallel  roads  for  the  partial  oat 
of  their  respective  roates  beyond  the  line  of  parallelism*    Id, 

CONTEMPTS. 

Banaatm  Oovbt  will  Tbiat  as  Contxbcft  IJsb  or  LABauAOB  m  Bbibv 
FiUD>  thbbsdi  which  impugns  the  motives  o(  and  is  disrespectful  to^ 
tfaolowerooort    Sean Y.StarUrd,  123. 

CONTRACTS. 

1.  Oini  10B  WBOSB  BERKnr  Coirnucr  is  Madb  with  Ahothib  scat  Main- 
tadt  AonoH  thxbboh  in  his  own  name  against  the  promisor.  ITeif  v. 
Wettem  Unkm  T^  Co.,  S30. 

&  Pabtdb  to  a  Cqntbact  abb  Pbbsuibd  to  Ibtbrb  to  Bihd  thbib  Fbb- 
KkHAL  Bbfbbsbvtaxivis  ss  woU  as  themselves.  Kemoekan  v.  Murraiff 
744. 

Si  NovATioir.  —  When  oontractors,  with  the  consent  of  all  the  parties,  retain 
oat  of  the  wages  of  laborers  employed  by  them  an  amount  of  money  due 
from  the  laborers  to  boarding-house  keepers,  to  be  paid  by  the  ccntrao* 
tors  to  the  boarding-house  keepers,  the  laborers  discharging  their  daima 
for  labor,  and  the  boarding-house  keepers  discharging  the  laborers^  this 
is  a  case  of  novation,  and  the  boarding-house  keepers  may  recover  from 
the  contractors  in  an  action  of  aemmpeU  for  money  had  aiid  received  to 
and  for  their  use.    Sterling  v.  Byan,  818. 

4.  HiBBBPBBSBiiTATiDV  TO  AvoiD  CoHTBAOT  must  be  the  proximate  and  imp 
mediate  cause  of  the« transaction.  It  is  not  enough  that  it  may  have  re- 
motely or  indirectly  contributed  to  the  transaction,  or  may  have  supplied 
a  motive  to  the  other  party  to  enter  into  it.  The  repreeentation  must 
be  the  very  ground  on  which  the  transaction  has  taken  place.  Adams  v. 
Sekifer,202. 

f.  Fbaud  must  Rblatb  to  Facts  thbn  Bxistino,  or  which  had  previously 
eonsted;  hence  non-performance  of  a  promise  made  in  the  course  of  ne- 
goHar'ons  is  not  of  itself  fraud  or  evidence  of  fraud,  and  the  fact  that 
*  party  has  been  defrauded  by  subsequent  transactions  cannot  operate  to 
affect  or  invalidate  a  prior  independent  contract  made,  entered  into^  and 
executed  for  a  good  and  valuable  consideration.    Id. 
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6.  DuKUB  OF  QooDS.  —  Wbsrs  Pabtt  has  P0B8B88IOK  or  co&trol  of  the  prop- 
er^ of  another^  and  ref noes  to  surrender  it  to  the  control  and  nae  of  th* 
owner  except  upon  compliance  with  an  nnlawfal  demand,  a  cootraei 
made  or  mon^  paid  by  the  owner  nnder  anch  circnmstancee,  to  emanci- 
pate the  property,  U  to  be  regarded  aa  made  nnder  compolaion  and 
dnreaa.    Id, 

1*  DnuBd.  —  RsroBAL  on  DncAirD  to  pay  a  debt  that  is  dne,  thereby  forcing 
the  creditor  to  receipt  In  fall  for  only  a  partial  payment^  does  not  oon- 
stitote  dnress,  if  the  debtor  haa  done  nothing  nnlawfol  to  canae  the 
fiiMiJMfti  embarraasment  which  compelled  him  to  aabmit  to  the  eztor^ 
tion*    Id* 

••  DuKua  OF  Pbofkbtt.  — Undxb  an  Aorseicbnt  to  convey  a  perfect  title 
to  certain  property,  the  grantor  gave  a  quitclaim  deed,  which  the 
grantee  accepted;  an  nnfonnded  claim  to  the  same  property  was  tiisn 
made  by  a  third  party,  and  vdnntarily  bon^^t  np  by  anch  grantee.  At 
this  time  the  grantor  was  a  depositor  in  the  grantee's  bank,  and  the  lat- 
ter, by  refasing  to  honor  his  checks,  compelled  him,  in  a  settlement  be* 
tween  them,  to  pay  part  of  the  money  paid  to  sndh  third  party  by  the 
grantee,  thns  causing  what  constitutes  a  duress  of  the  grantor^a  prop* 
erty,  and  making  the  settlement  void,  beoanse  the  acc^tance  of  the 
quitclaim  deed  by  the  grantee  was  a  waiver  of  a  covenant  against  en- 
enmbrances,  and  all  right  to  repayment  of  any  part  of  the  snm  paid 
audi  third  party.    Id, 

i.  BnoDaioN — RnrroBiNG  Ck>N8iDciuTiON  and  Plaoinq  Pabtibs  in  8rATir 
Quo.  —  In  an  equitable  action  for  resdssion  of  a  contract  on  the  groond 
of  fraud,  it  is  not  indispensable  that  the  complainant  be  able  to  place 
the  defendant  in  statu  quo  in  those  cases  where  it  would  not  be  inequita- 
ble to  permit  a  rescission  without  so  doing.  Hence  where  a  member  of 
an  insolvent  firm  by  false  and  frandnlent  representations  indnced  a 
stranger  to  purchase  an  interest  in  such  firm  and  to  become  a  partner 
therein,  and  the  firm  was  subsequently  declared  insolvent  and  its  aaseti 
pat  into  the  hands  of  a  receiver,  it  was  adjudged  that  a  court  of  equity 
would  decree  a  resdssion  of  the  sale^  though  it  waa  impossible  to  ^ace 
the  parties  lit  gtatu  qua.    Brwon  v.  Ncrmaa^  663. 

10.  BaSIFIGATION  of  CoNTBAOT  InBUOBD  BT  FrAUDULSNT  BXPBISKirCAZIOVS 

WILL  NOT  BB  Infbbbbd  from  delay  in  seeking  its  reaeiasion,  when  the 
injured  party  had  no  knowledge  of  the  fraud  practiced  on  him;  and  when 
bis  delay  was  the  result  of  his  misplaced  confidence  in  the  false  atate* 
ments  made  to  him.    Id, 

OOBPOBATION&L 

L  Thb  Pbofui  of  thb  Statb  havb  No  Autbobut,  upon  tbb  JhuKh 
LimoN  OF  A  CoBPOBATiON  and  the  appointment  of  a  receiver,  to  main- 
tain a  supplementary  action  against  the  receiver,  the  corporation,  and 
others,  for  the  purpose  of  obtaining  a  declaration  of  the  rights  and 
liabilities  of  the  several  parties,  determining  what  were  the  aasets  of 
the  company,  and  the  extent  of  the  interests  of  the  several  parties 
therein,  and  restraining  the  mortgagees,  contractors,  and  others  from 
taking  legal  proceedings  to  enforce  their  rights  in  and  liens  upon  the 
property  of  the  corporation.    Per  Ruger,  C.  J.     PeopU  v.  CyBrieu,  684» 

t.  CONSXITUTIONAL    LaW.  —  ThB    PoWER   TO   BbPBAIi  AOIB  OF  InOOBFORA* 

HON,  though  reserved  in  such  acts,  must  be  exeroiBed  in  anbjectien  is 
the  provisions  of  the  federal  constitution.    Id, 
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8l  Cobpo&ation  mat  Aoquibb  thi  Fib  nr  Pbofebtt,  though  created  for  a 

limited  period  only.    Id. 
4b  Rbfsal  of  ▲  Law  Authobizino  Corporations  doao  not  destroy  organi- 

Bhtknii  formed  under  it.    Id. 

&  DmSOLUTION  OF  A  Ck>BFOBATIOH  DOBB  HOT  TaKB    AWAT  OB  DeBIBOT  TO 

Pbopbbtt  OB  AjrmjL  its  Comtbaotb.  Sach  diaaolation  has  no  other 
operation  upon  its  ooatraots  or  property  rights  than  the  death  of  a  nata- 
ral  person  has  on  his.  Id, 
C  BniBVATEON  OF  RtoBT  TO  Bbpbal  thb  Chabtsb  of  a  Gobtobatior  en- 
ahUs  a  legislature  to  effect  a  destruction  of  the  corporate  life,  and  dis- 
able it  from  continuing  its  corporate  husiness;  but  personal  and  real 
property  acquired  by  the  corporation  during  its  lawful  ezistenoe,  rights 
of  contract  or  cfaoses  inaction  so  acquired,  and  which  do  not  in  their  gen- 
eral nature  depend  upon  the  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  repeaL    Id. 

7.  FrAKCHISB  to  GoNSTBUOT   AHD  MAniTABI  A  SlBXBT-BAILWAT  SUIKVIVlf 

TEi  DiasoLUTiON  of  the  corporation  grantee,  resulting  from  the  repeal  of 
its  charter  enacted  pursuant  to  a  right  of  repeal  reserred  by  the  legisla- 
ture.  Id. 

tb  Ukkn  thb  Bxfbal  of  ah  Aor  of  Ikoobfobation,  all  the  proper^  and 
lights  of  the  corporation  become  vested  in  the  directors  then  In  office^  or 
In  such  persons  as  by  law  have  the  management  of  the  business  of  the 
oosporation,  in  trust  for  the  stockholders  and  creditors,  unless  the  re- 
pealing law  provides  for  the  appointment  of  other  persons  than  the  offi- 
cers of  the  corporation  as  trustees.   Id. 

9l  Ah  AunoN  at  Law  bt  a  Sqtglb  Cbbditob  will  Lib  aoainbt  Amr  Siock- 
BOLDBB  of  an  insolvent  corporation  to  enforce  an  individual  liability  cre- 
ated by  its  charter.    Shaluckp  v.  1%/cf,  617. 

IOl  Stoobsoldbbs  abb  Pabtnebs,  and  Liablb  as  Such  to  thb  Cbxdxtorb 
OF  THB  CObfobation  to  au  amount  equal  to  the  amount  of  stock  held 
by  them,  respectively,  under  a  provision  of  incorporation  that  "when 
de&ult  shall  be  made  in  the  payment  of  any  debt  or  liability  contracted 
by  said  corporation,  the  stockholders  shall  be  held  individually  respon- 
sOile  for  an  amount  equal  to  the  amount  of  stock  held  by  them  req^t- 
ively."  Id. 

11.  Aobbucbnt  as  to  Patmbnt  of  Stock  bt  CBSDrriNo  with  DivmBNBa, 

VTMS  IF  VAUDb  19  RlSOINDBD  BT  THB  SUBSBQUBNT  GiVIHO  OF  A  SXOCK 

Kotb  therof or,  and  the  collection  of  such  note  cannot  be  defeated  by 
the  agreement.    MeDoweU  v.  Chioago  8.  WorkSf  381. 

fiee  AxtMnoaaxT  and  Qabhisbubnt,  2;  Oonstitotional  Law;  Fbanohsbs; 

fiteATOTBB,  8;  UnINOOBPOBATBD  SoCIBTIBB;  WATBBfl,  4. 

COSTS. 
See  Wills,  A. 

00-TENANOY. 

1*  OiRBDi  AdvbbsbPosbbbbion  of  Land  dobs  notBboqmb  Ck>-TBNANT  with 
the  remaining  tenants  in  common  by  taking  a  deed  of  the  entiro  tract 
fronr'^  «3tte  of  the  co-tenants,  by  whom  the  outstanding  title  was  held,  and 
oontinuing  in  possession  under  it    Frkk  v.  Sinofh  177. 

%  Advbbsb  Pobbbsbion.— Althoogh,  as  Gbnbbal  Bulb,  Entbt  of  Onb 
XlNANT  IN  GoMMON  WILL  Inubb  to  the  benefit  of  all,  yet  he  may 
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■o  enter  and  hold  as  to  render  his  entiy  and  poaaeaaion  adverM,  and 
an  ooater  of  co-tenants;  and  where  the  rendee  of  one  tenant  in  eom* 
nun  aets  up  claim  in  hia  own  right  to  the  whole  taraet  of  land,  and  entsn 
and  holds  possession  openly  and  continnoosly  for  more  than  the  statn- 
toty  period,  his  possession  is  adverse^  and  a  recoTery  by  the  other  tea- 
anii  in  common  is  barred,  althoogh  they  had  no  actual  notice  of  the 
adrerse  character  of  the  poBaossi<m,    OrmMU  ▼.  BHggs,  579. 

S.  OUBTBB.  —  EXCLUBIVB  POBSiaBIOH    BT  A  TiNAlIT   XV   CcnOCOV  WhD  HAS 

Takbn  ▲  CowKTAjio^  purporting  to  oonvey  the  property  in  severalty^ 
doea  not  oonstitnte  an  ooster  of  his  oo-tenants,  and  theref cie  cannot  bar 
their  right  to  partition,  although  he  claims  to  own  the  whole  of  the 
tnct,  unless  knowledge  of  anch  claim  is  faronght  home  to  them.  Elgidtt 
Y.BifjfmUe,  673. 

COURTS. 
JuDOi  or  SuFiBiOE  CkKTBT  09  Onb  GouHTr,  Wso  Holds  Ooubt  ni  Av* 

OTHKB,  MUBT  BB  PBBSUMBD  TO  HAVB  LAWrDLLT  DOHB  80^  in   the  ab- 

aence  of  eridanoe  to  the  contrary,  upon  the  request  of  the  gorenior  el 
the  state,  or  of  a  judge  of  the  court  in  the  latter  county,  aa  pronded  for 
byaection71  of  the  Godeof  Civil  Flrocedure  of  Calif omia.  Newmam*§ 
Bsiate,  146. 

CRIMINAL  LAW. 

1.  It  n  HOT  Bebob  TO  Rbfubb  Chabob  BaQUBBTKD  BY  DsRHDiBTor  Gbdo- 
STAL  Casb,  Clazmiho  an  acquittal  on  a  hypothetical  atatement  of  certain 
facts,  and  ignoring  othor  material  facts  which  there  waa  evidenoe  tend- 
ing to  prove.    Frader  v.  BtaU,  21. 

t.  PnooB  OB  MonvB.  —  Motitb  is  Ikibbebtial  Faot,  and  may  be 
inferred  from  the  attendant  and  snxrounding  ciroumstances,  in  eooc 
junction  with  all  previous  occurrences  having  reference  to  and  eooc 
nected  with  the  commission  of  the  offense.     WaOogr  ▼•  StaU^  17. 

S.  Volubtabt  DBumLBNBBss  18  No  ExousB  BOB  Cbxmb,  and  unless  the  da* 
f endant^  indicted  for  an  assault  with  intent  to  murder,  was,  at  the  tima 
of  the  shooting,  so  drunk  as  to  be  incapable  of  forming  an  intsnt  to  take 
life,  hia  being  drunk  can  avail  him  nothing.    Id, 

4.  Ex  POBT  Facto  Law  is  one  which  in  its  operation  makea  that  criminal  or 

penal  which  was  not  so  at  the  time  the  act  waa  performed;  or  whieb 
increases  the  punishment;  or,  in  short»  which,  in  relation  to  the  ofienee 
or  ite  conaequences,  alters  the  situation  of  a  party  to  hia  disadvantage. 
LMaty  V.  BUOe^  074. 

5.  Bx  Post  Facto  Law  juX  MmaATB  thb  PoviamuDiT  of  a  erimeaftar  it 

is  committed.  This  mitigation  must  ooosist  of  the  renusa&on  of  aome 
aeparable  part  of  the  punishment  before  prescribed.  If  one  penalty  ia 
substituted  for  another,  the  conrta  will  not  undertake  to '  detennine 
whether  the  latter  is  less  severe  than  the  former,  but  will  refuse  to  apply 
any  penalty  whatever.    Id, 

5.  Chabob  nr  ▲  Pbnal  Statdtb  hatinq  bebn  Hadb  arbe  tbb  Coik* 
maaiON  ob  ab  Ovtbhsb^  and  before  a  trial  and  conviction  therefor, 
whereby  the  crime  waa  so  defined  aa  to  make  criminal  aomething  wbidi 
was  before  lawful,  and  a  greater  punishment  prescribed,  it  waa  held 
that  the  offender  could  not  be  punished  under  either  statute.    /i2. 

7  To  CoNanrcTB  Ovtbnbb  ob  Labobnt,  there  must  be  a  wrongful  tak- 
ing possession  of  the  goods  of  another,  with  the  intent  to  deprive 
the  owner  of  his  property,  either  permanently  or  temporarily.    The 
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■omned  miut  hare  acqiiiied  dominioiit  so  m  to  enable  him  to  take 
aetnal  oostody  or  oontrol,  followed  by  asportatioii,  which  aeren  the 
property  from  the  poeeession  of  the  owner  to  some  appreciable  extents 
Bat  the  caption  may  be  constmctive,  aa  when  possession  is  obtained  by 
trick,  fraddy  or  deception.    Frcakr  v.  SUslty  21. 

f.  DiFBNDASrr  MAY  BB  CONTIGTED  OF  LaBCEKT  OF  WhICH  Hs  IB  GhABOED^ 

wherob  having  shot  and  killed  a  hog  with  felonious  intent,  he  covered  i| 
with  pine-tops  in  order  to  conceal  it  until  he  conld  retnm  and  secretly 
remove  it,  and  subsequently  did  remove  it,  in  pursuance  of  the  previous 
felonious  intent,  though  the  removal  was  with  the  consent  of  the  owner, 
such  consent  being  procured  by  intentional  misrepresentation  and  de- 
ception,   /cf. 

f.  Ehtioing  Awat  Ukmarrisd  Fehalb  fob  PuBPoeis  of  Pbobtitutioh.  — 
Under  niinois  statute,  section  1  of  Criminal  Code,  which  provides  that 
the  enticing  away  for  the  purposes  of  prostitution  or  ccooubinage  of  an 
unmarried  female  of  chaste  life,  and  that  the  aiding  or  assisting  in  such 
abduction  shall  be  a  crime,  etc.,  the  gfroieamtn  of  the  offense  is  the  purpose 
OS  intent  with  which  the  enticing  or  abduction  is  done.  lUioit  Inter- 
eourse  is  not  a  necessary  ingredient  of  the  crime.  The  aflhnse  is  com- 
plete the  moment  the  subject  is  removed  beyond  the  control  of  those 
legally  in  charge  of  her.    Henderson  v.  People,  391. 

M  iNsntncnoNs  to  Jury  in  Pbosboution  unbeb  Statdtb  fob  EanonrQ 
AWAT  UmcABBiED  Feualb  of  chaste  life  for  purposes  of  *'prostitation  * 
or  "concubinage  *'  need  not  explain  to  jury  the  meaning  of  these  terms 
wider  the  statute^  in  the  alwence  of  any  request  so  to  dow  There  is 
at  least  no  sufficient  error  therein  to  warrant  a  reversal  on  such  grounds 
alone.    Id, 

11.   "OONCaBDrAOB"  UHDBB  STATUTE  AOADTST  EnTIOINO  AwAT  UiTMABBIBD 

Fbmalb.  —  No  great  length  of  time  or  long-continued  illioit  intercourse 
is  necessary  to  the  establishment  of  that  relation  which  results  in  oonou- 
binage.    Id, 

18.  Enticing  Awat  Unicabbied  Female  fob  the  Purpose  of  pROSTrnx* 
tion. — The  offense  is  complete  under  the  Illinois  statute,  section  1, 
Oriminal  Code,  making  such  act  a  crime,  where  the  accused,  under  the 
professed  purpose  of  marrying  such  female,  entices  her  away  from  her 
parent's  control  and  obtains  illicit  intercourse  with  her,  Imt  has  m»  real 
intention  of  marrying.    Id, 

19.  On  Tbial  fob  Assault  with  Intent  to  Mubdeb,  It  having  been 
Shown  that  the  defendant  and  the  woman  injured  had  lived  in  adul- 
tery for  some  time,  and  that  she  left  him,  and  the  evidence  tended  to 
show  that  he  shot  her  because  of  her  persistent  refusal  to  return  and  live 
with  him,  it  is  competent  for  the  prosecution  to  prove  the  relation 
which  had  existed  between  them,  the  defendant's  continuous  efforts  to 
induce  her  to  return,  her  repeated  refusals,  his  following  her  from  place 
to  pUoe,  his  threats  on  each  refusal,  and  his  demonstrations  of  violence 
on  such  occasions,  as  bearing  on  the  question  of  intent  with  which  the 
assault  was  made.     Walker  v.  State,  17. 

14  Subsequent  Thbeatb.  — On  Tbial  fob  AfiSAUur  wttb  Intent  to  Mub* 
IKIB,  Evidence  that  Defendant,  after  the  indictment  had  been  fomd, 
and  a  few  weeks  before  the  trial,  as  he  passed  the  injured  woman  in  th* 
eonrt-house,  said  to  her, "  1 11  get  you  yet,"  is  admissible  as  maailestiqg 
has  state  of  feeling  towards  her,  not  only  at  the  time  of  the  msnaeeb  b«i 
Am.  0r.  Rsp.,  Vol.  VIL — W 
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ftlflo  at  the  time  of  the  ■■nm1t»  and  that  he  itfll  oberiahed  ilia 
intent.    Id,  , 

|&  BwiAHOT  aw  JuDoa  oh  J&vtdkbcm,  wwa  hot  BivsiiflXBiJi  Brbob.  — te 
the  trial  of  a  praaeoation  for  an  aaaanlt  with  intent  to  nmzder,  the  ooorl 
haTing  omitted,  in  the  general  charge,  to  inetmct  the  jnzy  ■peoifioallj  aa 
to  the  offense  of  aaaanlt  and  battery,  the  defendant's  connael  called  ait> 
tantion  to  the  omiwrion,  and  the  presiding  jndge  replied:  *'I  knoir  of  a» 
•▼idenoa  in  the  case  which  would  warrant  a  verdict  for  aannlt  and  baft- 
tery."  Sncb  remark,  in  the  hearing  of  the  jnry,  is  not  reFecaibla 
where  the  reoord  discloses  no  eyidenoe  on  whidi  a  verdict  for  an 
and  battery  only  could  have  been  reasonably  f  oond.    Id, 

M  DiFonnoN  ot  Wirzma  OomnonD  of  Murder  awtmr  It  wis  Ti 
beoomea  incompetent  by  his  conviction,  and  cannot  be  admitted  aftsr  hia 
•seontion,  althoogh  it  waa  read  on  a  former  trial  had  before  hia  caa* 
viotioo.    SLLcmkLM.EtyY,  Harper^  9^ 

17*  Rtidxnor.— Upon  Trial  tor  Murdir  or  Hakslauohtrr, Thrrasr 
VLassk  bt  ths  Dboiased  against  the  acensed,  althon^  not  ^■— — ""^ 
eated  to  him,  are  competent  aa  evidence  upon  the  qnesticn  wfaeHisr  Hia 
one  or  the  other  waa  the  aggressor,  and  whether  the  act  of  tho  aeoaasd 
waa  done  in  defending  himself.  Hart  v.  CsmmomoeaAA,  576. 

llL  Murder — Burden  of  Proof  of  Insanitt.  — It  is  proper  to  ebaiga  tba 
Jory  that  "  when  the  state  shows,  beyond  a  reasonable  donbt^  in  the  firsl 
instance,  that  the  defendant  ia  gnilty»  then  defendant  cornea  to  Ida  plan 
of  insanity;  and  when  he  cornea  to  rely  vpon  such  plea»  then,  vnder  Hia 
law,  he  is  required,  in  order  to  ezcnse  his  act  on  account  of  the  alkfsd 
insanity*  to  show,  by  a  preponderance  of  the  evidence,  — that  is^  by  the 
greater  weight  of  cndiUe  evidence  in  the  case,  — that  he  waa  inaana*| 
and  an  instruction  may  properly  be  refused  which  ts,  in  efibot^  that  if 
the  jury  believed  it  probable  from  the  evidence  that  accoaed  waa  inaawt 
thia  wcmld  overcome  the  presumption  of  insanity,  and  entitle  him  to  an 
aoquittaL    State  v.  Trmtt,  499. 

liL  SuiFicisNCT  OF  Verdict — Murder.  —  Where  court  instructed  the  jny 
aa  to  the  necessary  elements  of  murder  in  the  first  degree,  and  that  it  waa 
punishable  with  death,  or  with  imprisonment  for  life,  at  hard  labor,  in 
the  state  penitentiary,  and  the  verdict  of  guilty  waa  returned,  but  in 
deaignating  the  puniihment  aa  imprisonment  in  the  penitentiaiy  for  lifs 
the  words  "at  hard  labor"  were  omitted  from  the  verdict^  aueh  vardiat 
aofficiently  indicatea  which  of  two  punishments  was  adjudged.     /dL 

IQl  HoMioiDE— Death  from  Bxfosurb  Compelled  bt  Defendaet — Iir* 
STRUcnoMS  to  Jurt.  —  On  trial  of  indictment  of  husband  for  nmrdsr  of 
wife,  it  appeared  that  they  quarreled  in  the  night-time^  that  the  baa- 
band  throEitened  to  cut  hia  wif e*8  throat,  and  that  thereupon  aba  fled 
from  the  house  and  died  from  ezpoaure.  An  instruction  which  antfaor- 
iaad  the  jury  toconvioty  "if  they  believed  the  accused  used  such  force 
and  violence  as  to  oaaae  the  deceaaed  to  leave  the  house  from  fear  of 
death  or  great  bodily  harm  at  his  hands^*"  was  properly  given;  but  in 
this  case,  the  accnaed  being  a  cripple  in  one  arm,  and  it  ^ppeariqg  that 
the  deeeaaed,  his  wife,  had  the  disposition  and  ability  to  fi^t  with  him, 
it  waa  error  not  to  permit  the  jury  to  inquire  **  whether  or  not  amdi  fear 
waa  well  grounded  or  reasonable";  and  the  jury  should  have  been  hu* 
ther  instructed  "  that^  to  convict^  th^  muat  believe  the  death  of  the 
wife  by  exposure  waa  the  natural  and  probable  oonaequenoe  of  leaving 
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the  hooM  «i  Hm  tim*  and  imderllM  dremiMtaiicei.'*   BmdHekmm  t. 

SL  HdmOIDK^ — EyniEirGITBATDiaiAnEDHABITirALLT  WBfTABMIDWiai 

DiADLT  WiAFQHBp  and  that  this  was  known  to  his  aUyer*  ia  admiwihia 
in  bohalf  of  the  lattov  on  the  same  principle  whioh  justifies  theadmi^ 
don  of  eridence  of  the  threats  or  character  of  the  deceased.    Kbig  T. 

tt  HftMTOTPi.  — Obabaoixb  ov  Dwbased  cannot  be  shown  bj  psrticQlar 
aets  of  misccnduot  not  eonneoted  with  the  accused,  as  that  he  had  «n* 
g^fid  in  frequent  fights  in  whioh  he  need  deadly  weapons,  and  therewith 
Bade  deadly  aannlts  on  his  antagonistic  and  that  these  facts  were  known 
to  the  accused.    Id. 

Mnrun  aftxr  shooting  the  deceased,  of  his  reason  for  sodoiii^  ia  imI 
admissible  in  his  favor.    Id, 

flA.  To  Wabbast  a  CoHYXonoN  iob  LracroiQ  ok  FsoouBnra  a  Fntaov  10 
GdiaaT  Pkbjubt,  under  section  228  of  the  ininob  CMndnal  CMe,  it  niBsl 
appear  that  the  accused  urged  sndi  person  to  give  false  testimony,  know* 
ing  that  he  as  well  as  himself  was  aware  of  its  falsity,  sinoe  the  person 
so  urged  could  not  be  guilty  of  perjury  unless  he  himself  knew  suohpre- 
posed  testimony  would  be  false;  if  he  believed  it  to  be  true^  the  orime 
oontsmplated  by  the  provisians  of  section  228  does  not  exist  Chifm  T. 
P«pkc82i. 

ttb  To  CkkNsixnm  thb  Obimb  ov  Pbbjubt,  there  must  be  a  willful,  oonrapic 
and  false  swearing  or  affirming;  the  testimony  must  be  material  to  the 
iame  or  point  in  question;  the  witness  must  know  the  statements  so  made 
by  him  to  be  false,  and  th^  must  be  given  with  the  intent  to  mislead 
the  court  or  jury.    Id, 

ttb  FuKiHHMBirr  Ikfosbd  bt  drr  Govbbhicbht  ufob  Qwbndbb  ioe  bat* 
XNO  Violated  the  police  regulations  of  the  city  is  no  bar  to  a  proeeon* 
tion  by  the  state  for  the  same  acts,  when  they  also  constitute  an  offense 
i^fainst  the  laws  of  the  state.  And  the  provision  in  the  city  charter 
which  givee  the  city  court  exdnsive  jurisdiction  of  all  offenses  committed 
against  the  ordinances  and  by-laws  of  the  oity  means  that  the  jurisdiotion 
of  such  court  is  exdnsive,  so  far  as  the  act  constitutes  an  oflbnse  *g^Hrt 
the  city.    Kemper  v.  ConmumweaUh,  693. 

f7*  CoNviSBioir.  —  Thb  Ck>UBT  should^  bbvobb  Admittino  a  Ck>Hyi8BioN  xv 
BviDBNoi,  oonduct  a  preliminary  investigation,  out  of  the  presence  and 
hearing  of  the  Jury,  if  requested  by  the  defendant^  to  determine  whether 
it  is  competent  or  not    EiSa  v.  SMep  634. 

ttb  Ov  THB  CknCFBIXHCT   AS  EVIDBBCB   OV  AH  ALLBOBD   Ck>HVBBBIOV,   THB 

Ck>UBT  is  the  sole  judge.  The  jury  cannot  reject  it  because  th^  deem  il 
incompetent    Id. 

lOl  AVTBB  A  OONVBBBIOB   BAB  BBBN  AimiTTBD  BT  THB  OOUBT,  either  party 

has  the  right  to  produce  before  the  jury  the  same  evidence  which  was 
submitted  to  the  court  when  it  was  called  upon  to  decide  whether  the 
confession  was  competent^  and  all  other  facts  and  dronmstances  rele- 
vant to  the  confession,  or  affecting  its  weight  as  evidence;  and  if  it 
ahould  be  made  to  appear  at  this  point,  or  any  other  during  the  trial, 
that  the  confeesion  was  made  under  such  circumstances  as  to  render  it 
incompetent  it  should  be  excluded  from  evidence  by  the  court  Id. 
CoaxwEastojif.  —  Jubt  abb  vot  Bound  to  Bblibvb  ob  Givx  Wbiqbt  to  a 
CoBVBBBKUi  because  the  court  has  decided  it  to  be  competent  evidence 
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befiora  them.    Tlieyiiiay1)6li0veordislMli07eit,  fhemmeasoCto 
molly  properly  eabmitted  for  their  ooDaidemtioiL    Id, 
SL  FoBKXE  Dboisioh  or  This  Ck>nBT,  that  whcihbe  a  OoKiMOur  was 
VoLUKTABT  OB  NOT  zDight  bo  determined  by  the  jury*  in  eaees  vhan 
there  wu  a  conflict  of  eridence  on  the  eabject»  ie  oveimled.    leL 

DAMAOBS. 

1.  BAKAaBB  lOB  MsHTAL  SumBiKo  lOR  Injvbzsb  Cactsd  Plaintiif  bt 
KaoLionroB  or  DmxnuNT  mat  bb  RaocnrBBBOb  where  mental  nffsr- 
ing  18  an  element  of  physical  pain,  or  ie  the  natural  and  proximate  lenlft 
of  the  phyncal  injury.     WeiC  v.  W.  U.  Tel  Co,^  630. 

%  Mbmtal  SurrsBiNQ  is  vot  an  Elbment  or  Dakaobs  unlbbs  Babbd  oh 
Bqdilt  Injubt^  or  nnleee  the  injury  from  which  it  results  was  attanded 
by  droamstancei  of  nulioe^  insult^  or  oppression.  Domak  ▼.  BL  OmL 
S.  B.  Co..  629. 

8m  Goionnr  Oabbibbs;  EnonrioBi^  9;  Kbouobbobi  Nobabcdi^  Tku- 


DEEDS. 

1.  Lboiblatubb  has  Powbb  to  Valxdatb  Dbbm  iMFBBFBur  iwiic  Mbbs 
ImoBMALiTiBB.    lAMeff  T.  (ySeU^f  802. 

%  Dbbobiftioh.  — Description  of  land  as  part  of  "soatfaeast  qiiartar  of  sec* 
tion  5|  township  14^  range  4  east^"  is  void  for  iinoertainty»  because  there 
ia  nothing  to  show  whidi ''part  "is  intended,    nrne^  y,  Brwm,  ffI9, 

8l  DBSCBimoH  of  land  as  "south  part  of  section  6,  township  14^  range  4 
east»  225  acres,"  is  not  void  for  nnoertainty.  The  lands  will  be  located 
hy  laying  o£f  225  acres,  baring  the  soath,  east,  and  west  sides  of  the  sec- 
tion for  bonndaries,  and  the  remaining  boundary  is  parallel  to  the  south 
line  of  the  section,  and  sufficiently  distant  therefrom  to  indude  tho 
requisite  quantity.   IcL 

L  DBBOBipnov.— Tax  Dbed  vbbd  not  Statb  thb  ComimroB  Statb  in 
which  lands  are  situate,  when  it  describes  them  by  section,  anbdivision 
of  section,  township,  and  range.  It  will  be  presumed  that  the  tax  col- 
lector did  not  violate  his  official  duty  by  selling  lands  beyond  the  county 
in  which  he  was  authorized  to  act.    Lewis  v.  SdbleSf  649. 

1^  PonaBBBioN  or  Dbbd  bt  Obabteb  Nambd  thbbxik,  ob  bt  Ohb  GLAoaBa 
UBDBB  Hni,  is  prima/aae  evidence  of  its  delivery.  Ward  v.  Domgkmiift 
151. 

i.  Dbbd  Dult  Exboutbd  u  Pbbsombd  to  bayb  bbbm  Dbuvbbbd  ax  rb 
Date,  under  section  1055  of  the  Oivil  Code  of  Oalifomia.    Id. 

y.  Idbntttt  of  Obabtob  with  Dbibbdabt  bi  Pbbsijiibd  iBOH  Idbhtitt  or 
Namb  under  section  1963  of  the  Civil  Code  of  Oalifomia,  in  an  aotiott  to 
quiet  tiUe  by  a  person  claiming  under  a  deed  from  a  grantor  having  the 
same  name  as  the  defendant.    /dL 

8b  Dbsobiftion  in  Tax  Dbbd  of  "one  lot^  and  the  dwellings  thoreon,  south- 
west comer  of  Franklin  and  Pine  streets,"  accompanied  by  a  statement 
that  the  property  was  assessed  to  Thomas  J.  Dowling,  must  be  regarded 
as  sufficient^  if  it  appears  from  other  evidence  that  the  only  property 
assessed  to  him  was  in  the  city  of  Natches,  on  the  two  streets  named, 
and  an  accurate  description  of  the  property  so  assessed  is  proved.  BAtr 
V.  Dowling^  661. 

fiee  Chamfbbtt;  Estoppbl,  2;  ExBOonoira,  11-14;  FBAVBULBirr  Comvbt- 

ANOBS;  MOBTQAGBS,  11,  12;  PlTBUO  LaNM;  TBTOIB  AVD  TBOBTBBi. 


Inds3l  MS 

See  JuDOMEivTS,  1. 

DIVORCE. 
Seer  Jin)oiaMTs;  Pbooess,  1 

DURESS. 
See  Contracts. 

*  EJECTMENT. 

1.  Qra  Who  Ehtsbs  ozr  Lavd  Pendiko  ax  Action  of  Encnasr  to  re- 
oover  the  powewian  thereof  is  presamed  to  hold  under  the  def endsnt 
thereiiiy  aad  if  he  holds  by  an  independent  title,  it  is  ineombent  upon 
him  to  ehow  that  fact    Sitdiie  ▼.  Jdhnmm^  118. 

5.  VhMitnm  IS  BnomzHT  Who  has  Rbootxbxd  Jitdombnt  is  Ertitlid 

TO  Wbit  of  ponession  against  a  person  who  entered  under  the  defendant 
alter  the  ooramenoement  of  the  action,  and  such  person  cannot  resist  his 
application  for  the  writ  on  the  ground  that  he  holds  under  an  indepen- 
dient  title  acquired  after  his  entry.    Id, 

Si  To  RaooTEBDi  EjaoTMiMT,  LiQALTiTLSHUBrBV  Showit  in  plaintiff;  meore 
equitahb  title  is  not  sofficient.  Where  the  plaintiff  seeks  to  recorer 
]aods»  the  title  whereof  he  daims  in  fee-simple,  he  is  bound  to  show  in 
himself  a  legal,  aa  contradistiugnished  from  an  eqfoitable,  title.  Barrtti 
▼.  HlmMe$t  831. 

4b  Bnonmrr.  — Tte  Bktatb  aitdIhtbbibtovtbb  Mobtqaoh  scat  bb  Ocni« 
▼Bna>  BT  DsBD^  ALTHOiTOH  zv  FoHH  OF  Aif  AaaxoNXiMT,  to  the  holder 
of  the  indebtedness,  or  even  to  a  third  party;  such  an  assignee,  if  owner 
of  the  mortgage  indebtedness,  might  no  doubt  maintain  ejectment  in  his 
own  name  for  his  own  use;  or  the  action  might  be  brought  in  his  own 
name  for  the  use  of  a  third  party  owning  the  indebtedness.    Id, 

6b  EtXDENOB.  —  OUTSTAMDIKO  TiTLB  OF  MOBTQAGSB  OAHNOT  BB  SHOWN  TO 

Dbfbat  Action  in  Ejboticbnt  brought  by  mortgagor.    Id. 

6.  Ejboikbnt— Rblatitb  Legal  and  Equttablb  Rights  of  Abbionbbof 

KoTB  AND  MoBTOAOB.  — Mortgage  is  not  assignable  at  law  by  mere  in- 
dorsement, as  in  case  of  commercial  paper,  so  as  to  pass  the  l^gal  title 
in  the  instrument  or  clothe  the  assignee  with  this  immuni^  of  an  inno* 
cent  holder,  except  under  certain  circumstances;  but  where  one  by  vir- 
tue of  an  assignment  becomes  the  equitable  owner  of  the  note  and  mort- 
gage, he  may  thereby  obtain  such  an  interest  or  equity  in  the  hind  as  to 
entitle  him  to  have  it  sold  in  satisfaction  of  the  debt.    Id, 

7*  Tbb  Mobtoagbb  mat  Maintain  Ejectment  as  Well  before  as  aftbb 
Default,  unless  there  is  an  express  provision  that  the  mortgagor  should 
retain  possession  till  default  in  payment,  since  by  the  execution  of  the 
mortgage  the  entire  legal  estate  passes  to  the  mortgagee.  This  is  the 
view  taken  by  the  common-law  courts  of  England,  and  which  has  ob- 
tained, with  certain  limitationa,  in  most  of  the  states  of  the  Union,  in- 
cluding Illinois,  in  which  the  common-law  system  prevails.    Id, 

8.  OwNEB  OF  Legal  Titlb  mat  not  Maintain  Ejectment  undeb  All  Cnt- 
^OUHSTANOES.— This  is  particularly  so  in  respect  to  a  mortgage  title; 
therefore  ejectment  would  not  lie  against  a  third  party  who  is  assignee 
from  the  mortgagee  for  a  valuable  consideration  of  the  mortgage  in- 
debtedness.   Id, 
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IL  Bi WTMBHT  OAinror  bi  MADrrAiina>  bt  Ohb  HAvnrq  i  Mkbi  TXaxkd  Tim 
lo  Lahd  in  whioh  ho  has  no  beneOcial  interest^  and  in  respect  to  which 
he  has  no  dnty  to  perfonn,  against  the  equitable  owner  or  any  one  bar* 
ing  an  equitable  interest  therein  with  a  present  right  of  possession.    I(L 

IOl  EnDOiKSMT.— Thx  DisnNcnoN  betwexn  thb  Bights  opthb  MosraAQEi 
AT  Law  and  m  Equitt  considered  at  length  under  both  the  English 
and  Amarioan  Tiew.    Id. 

EUINESXT  DOMAIN. 

h  BmXMXNT  DoXAZV.— WBXN  PrIYATB  FbOFEBTI   HAB  BXI9  ONOlTASXir 

lOR  Sfbudio  P0BLIO  Usi^  and  compensation  made,  it  should  not  be  nibd 
for  a  foreign  purpooe  without  a  new  legal  taking  or  the  consent  of  th« 
party  from  whom  it  was  derivuHl,  but  it  may  be  applied  to  any  new  moda 
of  user  tmiding  to  the  primary  or  general  purpose.  A  railroad  may, 
tiMrafare^  vnder  lugialafcive  sanction,  havo  a  Joint  oocapaaoy  of  a  high- 
way with  other  modes  of  travel  having  the  same  end  in  yiew,  but  it  can- 
not oceopy  or  use  it  to  the  unreasonable  exclusion  or  obstruction  of  anch 
other  modes.    FuUtm  ▼.  Skori  RtmU  Co.^  619. 

%  JUKT  HAT  BV  IlTRRBOOATSD  AS  TO  AjfY  PaSIIOULAB  BLnmT  OV  DaM* 

AAS  BawwKBMD,  about  whioh  testimony  is  offiared,  in  proceedings  nadar 
the  Kansas  statute  to  condemn  »  right  of  way  over  lands  for  a  nuOnrndll 
but  a  refusal  to  submit  a  question  asking  the  jury  to  state  all  the  ele- 
nenti  or  sources  of  damage^  and  the  amount  allowed  for  each,  is  boA 
SRoneoos.  Leng  A  W.  R*y  Co.  v.  Haiid^  666.  . 
H  Orvnxmn  or  Fabxibs  as  to  Markst  Valub  ov  Fabximo  Laud  abb  Ab- 
maimiTiB  u  CoNBBicNATioir  Fkoobbdimos,  where  tl^y  live  in  the  vicinity 
of  the  land,  are  acquainted  with  its  situation  and  quality,  its  advaatagso 
and  disadvantages^  and  state  that  they  know  its  valuer  although  they 
may  not  have  been  engaged  in  buying  and  selling  land,  and  thqf  nsvene 
knowledge  of  an  actual  sale  of  the  land  in  question,  or  of  eimikr  ia&d. 
Id. 

EMtiujsMENT. 
See  GBDtiirAL  Law* 

BQUITT. 

Bum Airaoniro  IAhbb iv Abothib Static  Jraonnornnr or  XQunrriB.— 
Ib  Gasbb  or  CkyBTBAOT,  Tbust,  ob  Fbaub^  thb  Equxtt  Ooubib  of  one 
state  or  country  having  jurisdiction  of  the  parties  are  competent  to  en- 
tertain a  suit  for  specific  performance^  or  to  establish  a  trusty  or  for  a 
conveyance^  although  the  contract^  trusti  or  fraudulent  title  pertains  to 
bads  in  another  state  or  country.  But  tins  jurisdiction  is  strictly  lim- 
ited to  those  cases  in  which  the  relief  decreed  can  be  obtained  through 
the  party's  personal  obedience,  and  the  decree  in  snch  suit  imposes  a 
mere  personal  obligation,  enforceable  by  injunction,  attachment^  or  like 
process  against  the  person,  and  cannot  operate  es  froprto  xlgon  npcB 
lands  in  another  jurisdiction,  to  create^  tnnsfsr,  cr  vest  a  tUlsu    iJmi 

See  iBJUBonoMB. 

ESTATES. 

L  XiBABcnr  bob  Lzn— Emblxkbrtb.  —If  tenant  for  life  sows  the  ba4  Im* 
diss  before  the  crop  matures^  his  executor  is  entitled  to  the  emT ' 
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or  prefiti  of  saeh  erop;  aad  thk  li^t  etanot  be  defeated  by  evidence  of 
the  eonditum  of  the  tenuit'e  health  «t  tlie  time  of  planting  the  land,  o« 
by  hifl  or  hia  leaaee'a  dedhuwtiona  impating  belief,  however  well  f octnded* 
or  knowledge,  if  poaaihle,  that  the  tenant'a  life  would  not  coatinne  nntil 
the  maturity  of  the  crop.    Bradleg  v.  BctUeiff  318. 

%  TxKASOT  FOB  Lom — Emblkhentb.  — Right  of  exeentor  of  tenant  for  life 
to  the  crop  planted  by  the  latter  during  his  lifetime  doea  not  depend 
upon  whether  the  land  waa  ooltiyated  in  a  hnaband-like  manner,  or  the 
crop  planted  in  the  cutomary  way.    Id, 

S.  Ah  Bbtatb  ib  ▲  CoimmGNAL  Fsi,  aitd  kot  as  Estatb-tazl,  where  it  it 
conreyed  by  warranty  deed,  in  whidi  a  condition  ia  written,  after  the 
deaeription,  that^  in  caae  of  death  of  grantee  without  children,  the  land, 
or  the  proceeda  ariaing  from  aale  or  otherwiae,  ahoold  fall  back  to  the 
grantor*a  lawful  heira,  and  in  caae  grantee'a  guardian  ahould  aee  fit^  he 
might  aell  the  land,  provided  the  proceeda  of  the  aale  were  devoted  to 
grantee'a  uae  during  her  life^  and  after  her  death  without  heira  of  her 
body,  then  the  balance  ahould  be  applied  to  grantor'a  heira;  to  the  law* 
ful  heira  of  the  grantor  in  euoh  deed,  whether  conaidered  aa  a  conditional 
limitation  or  aa  a  contingent  remainder,  ia  void.    OtUland  ▼•  Bowen,  4201 

4.  Bbtate-tazi^  whbh  Obxatbd.  — Whenever  it  appeara  in  the  inatrument 
creating  the  eatate  that  it  waa  intended  that  the  iaaue  of  the  firat  taker 
ahould  take  by  inheritance  in  a  direct  line,  and  in  a  regular  order  and 
oourae  of  deacent,  ao  long  aa  hia  poaterity  ahould  endure,  and  an  eatate 
in  fee  or  in  tail  is  given  in  remainder,  upon  an  indefinite  failure  of  iaaue, 
then  the  eatate  firat  created  will  be  conatmed  to  be  an  estate^taiL  But 
it  ia  weU  aettled,  on  the  other  hand,  that  if  it  appeara  from  the  deed 
that  the  limitatiim  over  waa  not  postponed  until  an  indefinite  failure  of 
laaue^  but  on  failnre  of  children  only,  oron  faiHire  of  laaue  within  a  given 
time,  the  eatate  will  not  belong  to  the  daaa  known  aa  an  eatate-taiL  IdL 

$,  BlBKNTIAL  DdTIKSSMOB  BITWUN  AH    BSTAXB   UFOH   COHDITIOH   AHD   AH 

EsTATB  IH  Fu,  which  determinea  upon  the  happening  of  aome  future 
uncertain  but  poaaible  event,  with  a  limitation  over,  conditioned  upon 
the  happening  of  the  event,  is,  that  in  the  latter  caae^  upon  the  hiqppen- 
ing  of  the  event,  the  eatate  either  reverta  to  the  grantor,  or  ia  carried  by 
foroeof  the  deed  to  the  peraon  to  whom  it  waa  granted;  while  in  the 
former,  the  grantor  mnat  have,  either  ezpieaaly  or  by  neceaaary  implica- 
tion, reserved  to  himadf  or  hia  heira  a  right  of  entry,  upon  breach  of  the 
condition,  xe-entiy  being  neceaaary  to  reveat  the  eatate.  Id. 
t,  A  Ck>HDiTiOHAL  LmiTAiiOH  IB  AH  Ebtatb  Ldotid  to  take  eflbct  afterthe 
determination  of  an  eatate^  which,  in  the  abeence  of  a  limitation  over, 
would  have  been  an  eatate  upon  condition.  Striotiy  apeaking,  a  condi* 
*  tional  limitation  cannot  be  limited  after  an  eatate  upon  limitation.    Id. 

7.  A  RXMAIHDEB  OAHHOT  BB  LmiTED  TO  TaXS  BfTBOT  AJTEB  A  FeB;  Or  in 

other  worda,  ''where  there  ia  no  reversion  there  can  be  no  remainder.** 
Id. 

€l  Whbtbbb  a  Ldotatioh  ib  Valid  ob  hot  ib  to  bb  Dbtebm ihbd  bt  thb 
Dbbd  Alohb,  and  not  by  what  might  have  happened,  nor  by  what  actu- 
ally did  happen.  When  the  existing  state  of  things  at  the  time  of  ite 
execution  is  diadoeed,  the  deed  must  be  left  to  speak  for  itself.    Id. 

%  Void  Ldotatioh,  BmoT  or.  —  When  a  limitation  over  is  void,  the  eatate 
of  the  first  taker  continuea  unimpaired.  The  rule  applicable  to  anoh 
eaaea  ii^  that  a  conveyance  in  fee,  which  by  a  aubaequent  oondirion  it 
■abjeol  to  an  execntocy  intereat  or  limitation,  which  ia  void  bj 
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of  FnnoifliiMi  or  on  loooimt  ^  ite  MfD^  iupoHiblo  or  ropnipiiiity  crootso 
•n  Mteto  In  tiio  flnl  tiiktt  wUoii  booomoi  vottod  m  ft  fiw  liiiiplio  aboolntai 
Id. 
IQk  Ah  Bbcatb  nr  Fib  lunroT  bb  I^mitbd  uvoh  av  Ebtatb  dt  Feb  bt  ab 
Obpihabt  Dbbd  of  oonTeyanea  in  Indian^  exoept  as  Mitliaruad  hy  ih» 
Bonied  Stetatas  of  1881,  aaotion  2982;  whoiher  the  limitaiioa  over  bo  in 
Hat  iiilnrit  of  B  oondlftiflnal  liw^iHation  or  a  oontinflHifc  vanaindor  ct 
Id. 

B8TATB3  FOR  UFS; 
Sao  Bbeaxbb,  !» 2. 

X8IATBS  OF  DBGEDENTSb 
8aa  Pabbbt  amd  Cmu>;  Wiub. 

BSTATBS-TAIL. 
Sao  Bbtai 


ESTOPPEL. 

1«  Beasbkbhi;  to  OnBiTB  as  Ebtoffbl.  wan  bb  Hadb  with  Ezpbbh  Ib» 
tbbxjub  to  Dbgbivb,  or  with  anch  oarelaannaaa  or  oolpablo  n^g^iganoo 
aa  to  amount  to  oooatmotiTa  frand.   Mondgomery  ▼.  Keppd^  128. 

%  Brofpbl—Laohb8.~Ora2ito&  Who  Claims  THAT  a  Dbbd  Siobbd  bt 
Hm  WAS  Pboodbbd  bt  Fraud^  and  who  knows  th»t  tho  grantaa  is  try- 
ing to  sell  the  property,  bat  remaina  inactive  until  after  a  aale  thereof  ia 
aflboted,  ia  eatopped  from  maintaining  an  action  against  an  innocent  pur* 
ohaaer  to  raoate  the  deed,  thoo^  he  (the  grantor)  haa  remained  in  poa- 
•eaaion.     WrfUr  ▼.  Sirtmge,  869. 

Bee  Araobmbbt  abd  Gabnishicbbt^  8;  Ibfabot,  2;  Jjmauan;  Puowi^  H 


KViDENCQl 

!•  Bas  Gbrj^  Dbolabahdv  whbb  fot  Past  ov. — Whan^  in  an  aolioa 
Bfrinat  a  railway  eompaay  to  recover  tho  valne  of  a  Jack  tiiat  died  while 
being  oanied  ofor  the  defendant'a  road,  the  evidenoe  ahows  that  a  tramp 
having  a  atiok  in  hia  poaaearion  waa  found  in  the  oar  with  the  Jack  and 
other  animala  therein,  and  the  Jack  was,  after  the  tramp's  removal  from 
the  oar,  found  dead  in  the  oar,  with  blood  running  from  hia  montii  and 
aoaa^  a  declaiBtion  made  in  the  preaence  of  the  conductor  of  the  train, 
by  the  tramp  aeon  after  hia  removal  from  the  oar,  **  if  it  had  not  beoi 
lor  lopping  them  mules  over  the  head,  I  would  have  froae  to  death,**  la 
not  admisaihle  aa  part  of  the  ret  guUB.  8L  Louia  I.  M.  Oo.  v.  ITeoft^ 
897. 

8.  EvxDBHOB.  — Gbbbbal  OBJBonoN  10  BvzDBBOB,  acme  paita  of  whioh  are 
competent^  may  be  overruled  entirely.    Cfanmm  v.  LMaeif,  88. 

8.  Rbb  Gbsul  —  Ik  Obdbb  that  thb  Dbclabatiobs  or  a  Pabtt  hat  bb 
Adhctrhiblb  in  evidence  aa  part  of  a  transaction,  th^  must  grow  out  of 
the  principal  fact  or  transaction,  illustrate  its  character,  be  contempo- 
raneoua  with  it,  and  derive  acme  degree  of  credit  from  it.  Bmk  v.  Bob* 
ertB,  741. 

4.  Dbolakatiovs  of  a  Gbabtob  Madb  Pbiob  to  job  TBAMirBB  are  not 
admiasihle  against  his  grantee  in  an  action  by  the  cteditoraof  the  formar 
to  aet  aside  the  transfer  for  fraud,  where  it  appeara  that  the  grantee 
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a  pnrcliMer  for  fall  valne,  and  there  is  no  other  testimony  tending  to 
establish  any  oomplxcity  on  his  part  in  the  grantor's  frandnlent  design. 
Id. 

6^  BviDxxox  -^  DiGLARATioRS.  —  Lf  Aotion  TO  Rboovbr  Procssdb  of  S alb 
of  a  bond  daimed  to  hare  been  placed  in  defendant's  hands,  but  which 
bond  defendant  claims  plaintiff  never  had,  and  that  the  whole  story  is  a 
fabrication  of  recent  origin,  plaintiff  may  prove,  for  the  purpose  of  show* 
ing  that  she  was  the  owner  of  snch  bonds  long  before  the  present  aotion 
was  commenced,  that  on  delivering  a  package  to  a  friend,  she  told  her 
to  keep  it  in  a  safe  place;  that  it  contained  snch  bonds;  also  that^  four 
years  before,  she  stated  to  a  witness  that  she  owned  snch  bonds;  and 
snch  declarations  are  admissible,  notwithstanding  the  absence  of  defend* 
ant  when  they  were  made.    Card  v.  Fool,  811. 

€.  EviDBNOx.  — Onx's  Book  of  Aoooinrra  m  not  Evxdxnck  in  his  Favob 
touching  the  reoeipts  of  money  by  him.    Oherg  v.  Brten,  779. 

7.  Thx  Admission  or  Evidsnos  of  an  Un adthnntioatbd  Lsttxb  is  not  error 
sufficient  to  warrant  a  reversal  therefor,  when  such  letter  only  goes  In 
proof  of  a  fact  already  sufficiently  proven  by  testimony  admitted  with* 
out  objection.     Browm  v.  StaU  Ins,  Co,,  405. 

iL  EviDXNCB  THAT  Othkb  Railwatb  Maintainid  Bridobs  Sdolar  to  That 
BT  Which  Plaintiw  was  Injxtbbd  U  not  admissible.  LoukdlU  etc 
R,  R.  Co,  V.  Wright,  ^S2, 

9.  CkiMPBOMisB,  Ofvxb  of,  Oontainbd  in  a  Lbttxb  18  not  Admtjwtblb  IB 

EviDXNGX;  nor  are  admissions  in  such  letter  competent  when  not  mad* 
as  independent  facts,  simply  because  they  are  facts.    Id. 

10.  EviDBNCB.  —  Phtbician  who  has  practiced  medicine  and  surgery  for  mora 
than  twenty  years,  and  who  had  attended  plaintiff  professionally  for 
some  two  months  after  his  injury,  may,  after  stating  in  detail  his  con* 
dition  and  the  character  and  condition  of  his  wounds  at  the  time  he 
attended  him,  give  his  opinion  as  to  the  probable  results  of  the  plain- 
tiff's injuries;  and  a  hypothetical  question  involving  the  &cts  stated  by 
such  physician  may  properly  be  propounded  to  another  physician.     Id, 

11.  EviDBNOB.  — Fob  thb  Pubposb  of  Showing  Kotiob  to  Bailboad  Com* 
PANT  THAT  Low  Bridob  WAS  Dangbbous,  it  is  oompoteut,  in  aotion  for 
damages  for  injury  caused  thereby,  to  show  that  on  prior  occasions  other 
persons  on  the  top  of  moving  trains  were  injured  thereby,  and  that  soma 
of  them  died  in  consequence.    Id. 

fi6eAoBNor,5;  Attagbiibnt  ani>  Oabnibbmbmt,  5;  Damaobb;  Nbgldqbnoiii 
PAnrnDMBiF;  PBTsiaiANs;  Tbb8pa88»  2;  Wills;  WriNBasBL 

EXECUTIONS. 

L  JUBIBDICnON  OF  JxTDOlt  OONTINUIS  UNTIL  AlL  ObDBBS  OONOBBITING  PBOF- 

BBTT  OF  ExBOUTiON  Bbbtob  hayb  bbbn  Obetbi>,  whoro  prooeedings 

in  aid  of  execution  are  regularly  instituted  before  him,  and  the  execution 
debtor  is  ordered  to  deliver  certain  property,  and  pay  certain  money  to 
a  reoeiver  duly  appointed  therein^  In  re  Morris,  512. 
%  ExBOUTioN  lasuBD  WITHOUT  Ofhcial  Sbal  MAT  BB  Ambnded  by  order  of 
oonrt  requiring  the  derk  to  affix  the  seal,  and  the  amendment  will  have 
relation  to  the  date  of  the  writ.  And  the  power  of  the  court  to  amend 
the  writ  is  in  no  way  affected  by  the  fact  that  a  bond  is  given  to  stay 
proceedings  under  the  execution,  during  the  pendency  of  an  application 
to  quash  it  for  want  of  the  seaL    HclU  v.  Lackmond,  84. 
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Si  Coen  ov  PSumjeeddto  kat  bv  Adjudged  MaAom  Taxtt  Motdto  i» 
QvAflR  Wur  aw  Bxiourma,  on  tlie  giooad  tliat  it  was  iaraad  wHiMNil 
ifllzmg  tli#  olerk's  wml  tliaretow    M 

4.  Am  BuHJUTiov  Salb  scat,  on  Mohoh,  bi  Set  Abidi^  ToanHnt  mam 
TBB  LiYT  09  Which  It  is  Basbd^  by  the  oonrt  oat  of  whioh  tho  wril 
imi6cl»  when  all  the  parties  are  before  the  courts  and  the  prooeas  has 
been  used  for,  and  the  sale  nnder  it  aooomplishesb  frand,  injnstioe^  or 
oppression.     VoorkU  v.  Terhune^  781. 

$,  A  Lett  ov  Stock  im  Cobtoration  akd  a  Sale  tbbssuhdbb  will  ■■ 
Vacated  on  Motion^  if  the  statate  preaoribiDg  the  mode  of  the  levy  is 
not  followed,  as  where  no  notice  of  the  levy  is  given  to  any  offioer  of  the 
9Qrpontion  which  issned  the  stock.    TcL 

C  Kmuution  Sale,  Pbesumftion  nr  Favor  ot.  —Officer  having  sold  land 
vnder  ezeontion,  law  presumes^  in  the  absence  of  all  testimony  to  the 
oontnuryt  that  he  did  hii  duty  by  levying  the  execntion  while  in  foU 
iofoe^  and  the  silence  of  Us  retom  npon  that  snbject  is  not  snfficisnt  to 
repel  the  presnmption.    Often  ▼.  WintenmUhp  613. 

7.  KuiwuoN  8alb~Waivee  of  Levy  and  Adtebsisbicbnt.  —Befendanl 
in  oiecBtion  may  waive  levy  npon  the  property  and  an  adveitisemantol 
it  by  the  sherifl^  and  snoh  waiver  will  estop  him  from  objeeting  to  tlio 
nle^  and  from  setting  it  aside  after  it  has  been  made.    Id, 

i    JVDOMEIITB  AND  EXBOUTIONS  THAT  HAVE  BEEN  SeT  AeIDE  ABE  Ko  DB« 

VBN8B  tc  the  parties  who  had  them  entered  and  issned,  in  anactioaaabso- 
qnontiy  brooght  to  recover  damages  for  the  seimre  of  property  under 
nid  ezeontiooa.    Audermm  v.  Bloame^  885. 

i  Heasitbe  or  Damages  bob  WBONonn.  Sbizubb  or  Pbopebtt  unixbb 
SXEODnoN.  —  Where  property  of  the  plainti£(  consisting  of  a  stook  of 
goods  in  a  stors^  ha^  been  seized  under  executions  which  the  defendaol 
oansed  to  be  issued,  acting  in  good  faith  and  without  malice  or  intent  to 
oppicss  the  plainti£(  and  afterwards  returned  to  the  plaintiff  or  his  aa- 
■iffiiee^  the  plaintiff  having  in  the  mean  time  made  a  voluntaiy  assign* 
ment  for  the  benefit  of  his  creditors,  the  jury,  in  an  action  to  recover  for 
•ooh  seizure,  shonld,  in  asuessing  the  damages,  be  restricted  to  these 
items:  1.  Interest  on  the  value  of  the  goods  seised  during  tho  timo 
thqr  were  held  by  the  sheriff,  or,  at  the  option  of  the  plaintiff  in  lien  of 
faoh  interest^  the  valneof  his  business  during  that  time;  2.  Any  depreoia- 
tion  in  the  value  of  the  goods  during  that  time;  3.  Any  expenses  to  which 
tlie  plaintiff  was  put  in  obtaining  a  return  of  the  goods,  indnding  what 
%o  was  obliged  to  pay  for  oosts  in  the  illegal  judgments,  and  the  alleged 
^iheriff 's  fees  charged  for  executing  the  illegal  executions,  expenses  to 
whioh  ho  had  been  put  by  way  of  rent  of  the  store  and  clerk's  hire  while 
the  defendant  was  in  possession  of  the  storey  and  money  that  he  waa 
oompelled  to  expend  for  counsel  and  attorney's  fees  in  the  proceedings  to 
set  aside  the  illegal  judgments  and  executions.  But  no  damagea  should 
be  allowed  for  any  ^upposed  loss  of  profits  from  the  interruption  of  the 
plaintiff's  businees  for  any  time  after  the  goods  were  restored  to  him  or 
his  sssignoe,  for  any  loss  that  happened  to  him  by  reason  of  his  assign* 
ment,  nor  for  injury  to  his  feelings.    Id* 

Hk  BzBocmoNB.— Genebal  Rule  is,  that  Pubghaeeb  at  Raewtiub  Saui 
AoQUXBEi  whatever  estate  and  interest  the  defendant  in  execntion  owns 
and  posasssssi  and  succeeds  to  his  title  and  rights,  indnding  the  i%|il  ef 
OoUom  V.  CwrUtU,  29. 
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fl«  MiJDUUTHiJi  Sais.—  Tbebb  m  No  WAsuAirrr  aw  Tttlb  bt  SHXRivr  at  aa 
oneation  aala.  The  purchaser  takee  just  what  title  the  defendant  in  the 
ezeoatiGn  haa^  and  Imya  at  his  periL  The  mle  of  eateat  empior  applies 
to  him.    Orcen  v.  WhUenmUh,  613. 

IS.  SsiBiFr'B  Did)  to  Pubchasxk  at  ExnnrnoN  Sals  Tbansvebs  all  the 
title  which  the  defendant  held  when  the  execution  lien  attached,  and 
takes  precedence  over  snhseqnent  liens  and  transfers.  To  this  extent 
the  deed,  when  eteoated,  takes  effect  by  relation,  and  most  be  treated 
as  though  made  on  the  day  when  the  lien  was  created.  The  fact  that 
the  purchaser  at  a  second  nle,  under  another  execution  against  the  samt 
defendant,  first  obtained  a  deed  gives  him  no  advantage.    Id. 

VL  QunoLADi  DiKD  EnouTSD  bt  Pubohassr  of  Land  at  SHXBinr's  Salb 
AVIKB  Tdu  tob  Rbddcftiok  BAB  EzFiBED,  and  before  the  sherifll'a 
deed  is  given,  is  equivalent  to  an  assignment  of  the  sheriff's  certificate  of 
sale;  and  if  the  sheriff  afterwards  executes  a  deed  to  the  purchaser,  the 
same  is  void  as  between  the  parties.    Ward  v.  Z)oii0Aerfy,  151. 

14.  BiDBiipnoN  OF  BiAL  Ebtatb  fbom  ExBGunoN  Salb—In juvcmov  aoazhbt 
flitBBurF — Fbaudulbbt  CoNVBTAiroB.  — Statutory  right  of  redemptioii 
can  be  eserdsed  only  within  the  period  and  in  the  manner  prescribed  by 
the  statnte  creating  it.  But  this  right  is  entirely  distinct  from  the 
purely  equitable  right  which  a  fraudulent  grantee  has  to  discharge  a  lien 
Qpen  real  estate  existing  by  virtue  of  a  judgment  obtained  by  the  credi- 
tors of  the  fraudulent  grantor  against  the  latter.  And  a  court  of  equity 
will  interfere  by  injunction  to  prevent  the  aheri£^  at  the  expiration  of 
the  year  allowed  by  statute  to  redeem,  from  executing  a  deed  under  tha 
execution  sale  of  the  land,  if  the  fraudulent  grantee's  right  to  discharge 
the  judgment  creditor's  lien  upon  the  land  depends  upon  an  action 
whioh  he  is  contesting  in  good  faith,  and  which  action  has  not  been  de- 
termined when  the  deed  is  about  to  be  made;  but  upon  its  determinatioa 
and  the  judgment  being  affirmed  the  grantee  may  then  discharge  the 
Uan,  and  the  decree  in  effect  makes  the  injunction  perpetuaL  TeabotU 
V.  Jagroiff^  466. 
See  EZBHFTI0B8;  Hombstbads;  Pabtnbbship;  Subbooation,  % 

EXECUTORS  AND  ADMnnSTRATORa 

L  FVWXB  OF  KZBODTOB  TO  SelL    LaNDS  AbIBBS  bt  ImFLIOATIOH,  WIIBV.— 

Where  a  testator  imposes  upon  his  executor  trusts  to  be  executed  or  dn* 
tlea  to  be  performed  whioh  cannot  be  executed  or  performed  without  an 
asfeate  in  lus  lands  or  a  power  of  sale,  although  no  estate  or  power  be 
expressly  given  by  the  will,  the  executor  will  take  by  implication  an 
eatete  in  tiie  landjB,  or  at  least  a  power  of  sale,  sufficient  to  enable  him 
to  execute  the  trusts  or  perform  the  duties  imposed  upon  him,  and  in 
either  event  his  deed  will  convey  the  legal  title.  And  if  such  a  convey- 
ance be  prematurely  made,  or  for  an  inadequate  consideration  in  breach 
d  tmsti  the  title  will  nevertheless  be  good  at  law,  and  the  relief  will  be 
in  eqnity,  alid  at  the  instance  only  of  the  ceiAti  gue  tnuA  whose  interests 
have  been  prejudiced  thereby.    Lhdley  v.  O^Heil^,  802. 

&  SzBOITTOB  AOTOffO  WHEBB  HIS  TSTKBXSnS  ABB  CONFLIOTIHO.  —If  an  ex« 

eoutor,  having  in  his  hands  funds  of  the  estate,  advises  the  widow  of  the 
decedent^  who  is  acting  both  for  herself  and  as  guardian  of  a  legatee,  to 
invest  moneys  of  the  estate  coming  to  them  in  certain  stocks  and  mort- 
gages»  and  he,  unknown  to  her,  receives  a  oonmussion  for  disposing  of 
•Qch  stocks  and  mortgages,  she  has  the  right,  on  discovering  that  the 


MO  Inbsx. 


MiMi  iroiii  mowwi  oi  Mu>umnn^  «o  rBpoamBMM  NHmi  V9 
oabdMlf  of  liefMlf  and  the  bgitao  whom  dM  NpmHiti  as 
Coaidian.  /^oOer^A  ^jopecd;  272. 
IL  BzioutokajidAdiohibteatob — BjEPUDiATUxirorPATiaERTOFLmor— 
BiOBT  ov,  Lo0T  BT  DiLAT.  — Where  an  exeoator  seUe  a  raflioad  bond 
hi  whioh  he  has  no  mtereet  to  a  widow,  at  gnardian,  as  payment  to  a 
'legatee^  she  eannot  repodiate  the  purdiase  aftsr  three  year^  delay^ 
thoo^  she  might  have  repudiated  it  at  the  time  of  the  transaotion,  aa 
pwiperiy  in  which  she  had  no  right  to  inyest  guardian  fonds.    /dL 

4  KXBOUTOB  AKD  ADMIimTAATOB— PABTIAIi  AOOOUWTIMQ  FOT  COMOLIIBIYl. 

— Where  an  exeoator  has  made  a  partial  aoooontin^  without  the  presenee 
of  or  notioe  to  the  parties  hiterested,  and  not  otherwise  passed  apoa  by 
the  ooort  than  by  its  aoosptanoe  of  it^  the  qnestion  of  allowaiioe  or  die- 
aUowanoe  of  items  indnded  in  that  aooouiting  is  an  open  one  on  the 
'^final  aoeoontingt  UL 
S.  RiBOwoBa  A]n>  AmmmcBAiOBs — PuBERTAnoN  or  Claim  AOAonr  B»- 
tjuri.  — Where  the  prssident  of  n  ootpontioQ  is  ezecntor  and  priaoipal 
Isgatas  nnd«  his  father's  will,  and  also  custodian  of  a  note  given  by  the 
latter  in  favor  of  soeh  oorporation,  the  knowledge  and  possession  of  the 
note  as  president  of  the  oorporation  is  knowledge  and  possession  of  it  aa 
exeoator,  so  that  no  formal  presontation  is  necessary  in  order  to  make 
the  note  avalid  claim  against  the  estate;  and  it  makes  no  difierenoe  that 
■aoh  exeoator  kept  the  fact  that  he  was  oostodian  of  the  noteseoNi  firam 
the  oorporation  nntil  after  the  time  for  presenting  daims  against  the 
estate  had  expired.    Bmam  ▼.  Brown,  907. 

C  XXBOUTOBS  AND  AOOKISTRATOBS  —  AqBXXICKNT  BT  EXBCDTOBS  BiHDIBIO 

AOAZNffT  EsTATX.  — Whoro^  in  an  action  on  a  note  against  an  eslafa^  the 
exeoators  agree  in  writing  that  plaintiff  take  judgment  for  the  nmoonl 
of  the  note,  with  certain  limitations  on  the  nse  of  each  jndgment^  this  is 
binding  against  the  estate,  as  an  admission,  and  admissihle  in  evidence 
that  the  note  had  been  properly  presented  against  the  estate^  and  also 
of  its  liability  upon  the  note  in  suit.    Id. 

y.  8imxnn  or  ah  Abiciii]8tbatob  abb  in  Pbiyitt  wns  Hm,  abd  abbBovbd 
BT  Ant  Lawtul  Qrdbb  made  by  the  sturogate  to  which  the  administra- 
tor is  a  party,  onless  obtained  by  ooUnsion  between  him  and  the  heirs  or 
ereditors  of  the  estate.  Their  bond  contemplates  that  they  shall  vsmain 
■areties  as  long  as  the  snrrogate  retains  jnriadiction  of  the  pioeeedings 
in  the  administration  of  the  estate,  and  has  power  to  make  valid  oriers 
therein  affecting  the  property  administered  npon.  DeMId  r ,  Ojpyei  iiia% 
760. 

C  8inuenB8  on  an  Adminibibation  Bond  abb  not  Entitlbd  to  NofncB  or 
Pbogbxdinqs  in  the  administration  of  the  estate.     Id, 

d.  Cdntbact  bbtwbbn  an  ADMiNiarrBATOB  and  Hm  'SuBBiTxis  THAT  tbb  Lat- 

TKB  MAT  BbTAIN  PO88BEBION  OT  TBB  FUNDS  Or  THB  EbTATB  tO  000070 

them  from  the  possibility  of  loss  as  snch  soreties,  is  illegal  and  void*  /dL 

10.  Bmflotmbnt  bt  Administratob  or  Funds  or  thb  Estatb  in  trader  or 
as  loans  to  persons  engaged  in  snch  business,  or  in  the  prosecution  of  mer> 
oantile,  commercial,  or  manufacturing  enterprises  or  speculatiTe  adven- 
tures, is  illegal,  and  a  dewuiaimi  of  the  estate.    Id, 

11.  8uBXTiB8  or  AN  Administbatob  Remain  Liablb,  NOTWirsBCABDDia  a 
DiOBXB  adjusting  his  accounts  and  discharging  him  and  them  from  lia- 
bility, if  such  decree  is  afterwards  vacated  for  fraud  and  misrepreeenta- 
ytion,  though  without  notice  to  them,  ^nd  though  they,  in  the  mean  time^ 
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■efcbg  in  good  Mtb  and  in  relianco  upon  such  decree,  hftve  paid  over  to 
tho  adminiitnitar  the  funds  of  the  estate^  which  he  had  pnrBiiant  to 
agreemsnt  plaoed  in  their  hands  to  secure  them  from  Uability  as  his 
smeties.  Id, 
1S»  A  Partt  is  sot  Dubaubsd  wkes  Insuobd  bt  AiiiTiiKni  to  Do 
that  which  tho  law  woold  have  compelled  him  to  da    Id, 

EXEMPTIONS. 

1.  Aotiok  lOB  Daicaovs  mat  bb  Maihtainsd  bt  Dxbtob  againbt  Gbxditoie 
SOB  WBoiroFiTLi.T  Pbevbhtdiq  Dsbtob  tbom  Obtainino  Bkhbtix  or 
EzxHFTioiff  Laws  as  to  his  personal  earnings,  by  the  creditor's  making 
a  pretended  assignment  of  his  claim,  withoat  consideration,  for  the  pur- 
pose of  oTading  the  exemption  laws  of  the  state  in  which  the  creditor 
and  debtor  both  resided,  to  a  citizen  of  another  state  who  brought  ac- 
tion thereon  in  the  latter  state,  and  cansed  the  debtor's  wages,  payable 
by  a  railroad  company  there^  to  be  taken  and  appropriated  by  proceas  of 
garnishment!  m  it  was  possible  to  do  by  the  laws  of  snch  latter  state. 
Siark  ▼.  Bare,  537. 

f.  Bxbmttiohs.— HoBsi,  Waook,  Ain>  Habness  belonging  to  a  single  man 
engaged  in  assaying,  nmpling^  and  working  ores,  and  necenary  for  the 
porpoBO  of  carrying  on  his  trade  and  bnsineas,  are  exempt  from  execu- 
tion nnder  section  32,  page  GQ2,  General  Statntes  of  Colorado,  exempt- 
ing from  levy  and  sale  the  tools,  implements,  working  animals,  and  stock 
in  trade,  not  exceeding  three  hundred  dollars  in  value,  of  any  mechanic^ 
miner,  or  other  person,  not  the  head  of  a  family,  and  used  and  kept  to 
cany  on  his  trade  and  business.    Id. 

t»  Judgment  aoaxnst  Offioeb  vob  Snznra  Exempt  Pbofebtt  is  error^ 
where  such  officer  has  released  a  portion  of  the  property  seised,  and  the 
evidence  fails  to  sliow  that  the  released  property  in  value  did  not  reach 
tho  limit  allowed  by  tho  statute  as  exempt  from  exeeution.    Id, 

FISHERIES. 
See  Watbbs,  13^  14 

FBANGHISEa 

1«  Obaht  ov  FBANomai  to  Oomwrvw  ahd  llAiHTAXir  A  Sibbit-bailwat 
WILL  bb  Odnbtbitbd  AS  AN  Ibbbvooablb  Gbaht  IN  Pbbpbtoitt,  thouj^ 
the  oorpwation  to  which  it  is  granted  was  oreated  for  a  limited  period 
only.    People  v.  0*Brien,  684. 

%  Fbanghisb  to  CoNstBucT  AND  Maibtaxn  A  Stbbet-bailwat  is  not  b  mere 
lioense  or  privilege  enjoyable  only  during  tho  life  of 'the  grantee,  and  rev- 
oosblo  at  tho  will  of  the  state.  It  has  been  uniformly  regarded  as  in- 
destniotible  by  legislative  authority,  and  as  oonstittttiiig  property  in  the 
Mghsst  sense  of  the  tenn.    Id^ 

See  OOBPOBATIONS. 

FRAUD. 

See  CoNTBAora. 

• 

FRAUDULENT  CONVEYANCES. 

I.  Eqititt.  —  CouBT  OT  EQinTT  will  Set  Abidb  Convbtabcb  at  Imbtanob 
or  Gbantob,  although  it  was  intended  to  defeat  tho  law^  if  tho  parties 


M2 

did  not  ■famd  npcii  an  equal  footing  and  tiia  oonveyaaoe  waa  prooored 
thronglli  the  ialae  repreeeatatiopa  of  the  gnatee.  In  audi  eaae»  the  par- 
tiea  are  <»  ddktOt  bat  not  in  pari  deUda,    Barper  y.  Harper^  583. 

ti  OOMTXTAIIOI  BT  AOBD  MOTHSB   OF  Bui.K  OF  BSE  BBTAn  TO  BSE  SOK, 

ImiaoKD  thereto  by  the  latter'a  folae  and  frandnlent  repreaentation  thai 
a  anit  for  slander  waa  aboat  to  be  oommenoed  against  her,  which  woald 
reenlt  in  the  loaa  of  all  her  property^  will  be  aet  aside  at  the  instanoe  of 
the  grantor.    Id. 

IL  Frauduudtt  Oohtxtanois.— OovysTANGB  OF  Land  sr  LraoLTxnr 
Fathxb  to  ma  Son,  in  Oorbidxratidh  of  the  ktter'a  promiae  to  anp- 
port  and  maintain  the  f onner  and  hia  wife  dozing  their  natoral  livea^  ia 
frandnlent  per  ae^  and  Toid  aa  to  exiating  creditora  of  the  grantor^ 
and  the  grantee  cannot  be  regarded  aa  a  lanafdt  pnrchaaer.  YToodally. 
JTd^,  57. 

4.  Want  of  CoNsiDzaATON  in  Deed  kat  be  Shown,  notwiibkcaniiino  Be* 
OEXAL  THBBEOFy  in  oooneotion  with  and  aa  a  part  of  the  frand  which  it 
diarged  in  obtaining  the  deed.    Brirnm  t.  Briton,  190. 

S.  VOLUNTABT   OONVETANOE   TO  A  WiFE  OB   CbXLD  IS  FBAnDVLBNT  AB  TO 

FEB-Ezmmra  OESDrroBS,  if  made  when  the  donor  is  in  embacraaaed 
flnanoial  ciroamatanoesy  even  thoogh  he  retama  eatate  nominally  eqoal  in 
Talne  to»  or  more  than  equal  to,  all  hia  indebtedneea,  when  the  property 
retained  'prorea  insnfficient  to  discharge  all  hia  liabilitiea.  Maarmim  t. 
Harwoadt  S45. 
C  Fraudulent  Convetanoe— What  kat  have  been  Aotuallt  Pabbeno 
Dff  Geantob's  Mind  is  Imkatebial. — If  a  oonveyanoe  is  yolnntary, 
and  reaolts  in  hindering,  delaying,  or  de&anding  craditcn,  it  moat  be 
regarded  aa  frandnlent  in  law;  the  donor's  act  need  not  be  immoral  or 
oormpt*    Id, 

T*  VOLUNTABT  OONYETANOE  —  CBBDnOB's  BiLL — GrANTEE's  MoTIVE  UnIM- 

pobtant.  —  Where  bill  is  brought  to  impeach  yolnntary  conveyance  by 
a  debtor,  the  motive  of  grantee  does  not  determine  validity  of  transfer, 
ezoept,  perhaps,  in  cases  where  he  parts  with  a  valuable  consideration. 
Id. 
C  Gbahtor  cannot  Avoid  ms  Deed  ab  Fraudulent  when  He  Made  It 
FOR  THE  PuRFOBE  OF  CoEBOiNO  A  CoMPROiiiBB  with  crediton,  and  with 
the  expectation  of  receiving  a  reconveyance  when  this  purpose  should 
be  accompliahed.  This  result  is  not  varied  by  the  fact  that  the  convey- 
ance waa  adviMd  by  a  person  other  than  the  grantee^  and  such  person 
promised  that  the  reoonveyanoe  should  be  made.    Mean  v.  Jcrdcm^  641. 

GARNISHMENT. 
See  Attachiibht  and  Garnibbment. 

GROWING  CROPS. 
See  Landlobd  and  Tenant^  6^  7. 

GUARANTT. 

!•  OONTRAOT    OF   GUARANTT  DOBS  NOT   TeRMINAXE  WITH  THE  LlFB  OF  THE 

Guarantor,  unless  this  intention  is  plainly  expressed  in  the  gnaianty 
itself.    Kemodian  Y.'Mwray,  744. 
ti  Guarantt  Made  bt  Persons  AonNG  for  an  Undoglobbd  Pexnchfal  ia 
an  original  and  not  a  collateral  undertaking.    Their  liability  ia  not  thai 
of  sureties^  but  of  principal  a.     Id. 
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HABEAS  CX)BPUS. 

L  Habbas  CoBTua,  — JuRisniOTiDN  or  Coubt  to  Commitoah  n  Quissiohxd 
OH  Habxas  Oobpus;  Imt  the  regularity  of  the  prooeedings  eaonok  bo 
laqiiired  inta    In  re  Mcnrris^  512. 

f.  Habxas  CoBPoa.  — The  detention  of  the  prisoner  was  justified  under  an  or- 
dinanoe^  for  the  violation  of  which  she  had  been  arrested.  The  sab- 
stance  of  the  <«tixnance  is  stated  in  the  ayllabus.  The  prisoner  was  re- 
mandfld  to  the  custody  of  the  oity  marshal,  and  therefore  appealed.  Em 
parte  C^Lnrf^  64a 

HOMESTEADS. 

1.  HdlfBBTBADOAirBBCLADCBDINTHATPOBnONOrPBXICIBBSOHLTWBiaH 

IS  OoouFiBD  hA  Faiolt  BssiDXNOBy  where  there  were  a  front  and  rear 
boose  on  a  lot  of  hmdy  separated  by  a  fence  and  independent  of  each 
other,  and  the  claimants  resided  in  the  rear  hoase,  and  rented  the  front 
honse  to  tenants.    Mdhmeif  ▼.  liefer^  180. 

&  HomSTBAD  EXBMPnON  NOT  LoST  BT  TEMFOBABT  RbXOVAIi  THBBIfBOll. 

Where  a  wonum,  residing  with  her  hnsband  and  children  in  rooms  over 
a  saloon  adjoining  a  danoe-hall  on  the  same  lot,  after  his  death  not  wish- 
ing to  keep  a  saloon,  or  to  have  her  children  occupy  rooms  over  on% 
removes  from  the  building,  leaving  some  fumitore  therein,  and  rents 
the  same,  bnt  always  intending  to  retom  and  live  in  it,  at  all  events  as 
soon  as  her  daaghters  married,  the  exemption  of  the  premises  from  eze- 
ODtion,  as  her  homestead,  is  not  impaired  by  her  removaL  McDvrmoU 
V.  Kemam,  864. 
IL  HoKEsrxADB.  —Died  bt  Husbahd  Alonb  to  Homxstxad,  ob  bt  Hub* 
BABB  AND  WiTB  JoDTTLT,  WITHOUT  AssBBT  and  signotaro  of  the  wife 
properly  acknowledged  by  her  as  the  statnte  requires,  is  a  mere  nnllity; 
and  a  snbeeqnent  acknowledgment  by  her,  correcting  imperfections  of  the 
firsts  cannot  operate  retrospectively  to  take  away  intervening  rights  whioh 
vested  before  the  acknowledgment  was  perfected.    SmUh  v.  Ptarce^  44 

4.  H0MB8TBAI>.— VbBBAL  AOBBBICXNT  BT  HUSBABO  TO  SbLL   HoMBSTBAI)^ 

Bbcbivino  Pabt  09  PuBOHASB-MONBT,  and  allowing  the  vendee  entranoe 
to  a  part  of  the  dwelling-honse,  himself  and  family  oon tinning  to  occnpy 
some  rooms  thereof,  nnder  an  agreement  to  pay  rent  for  them  to  the 
vendee^  does  not  constitnte  an  abandonment  by  the  hnsband  of  his  right 
<tf  homestead  in  the  premises,  nor  enable  him  to  sell  and  convey  without 
tiie  volnntary  assent  and  signature  of  the  wife.    Id. 

5.  JUMMBHT  or  FOBBOLOSUBB  AGACraT  SXTBVIVING  WlTB  SUBD  SOLBLT  AA 

EzBomnux  or  hbb  Dbcbabbd  Husband  dobs  not  Ajtbct  heb  Indi- 
vidual RiOBTS  in  the  mortgaged  premises  as  a  homestead,  not- 
withstanding she  sets  up  in  her  answer  the  fact  of  her  declaration  of 
homestead  on  the  property.  SioekUm  B.  A  L,'Asa*n  v.  Chalmerat  173. 
C  Lbvt  or  Attaohmbnt  on  Land  Claucbd  as  Hombstbad  Cbbates  Libn 
•dbbbbon,  nnder  the  Arkansas  fu)t  of  1862;  and  this  lien,  unless  waived 
by  laches  on  the  part  of  the  judgment  creditor,  may  be  enforced  by  him 
when  the  homestead  right  ceases.  Such  lien  is  superior  to  that  of  a  sub- 
■equent  mortgage.    Brandon  v.  Moort,  96. 

HUSBAKD  AND  WIFE. 

]•  BbEiAXIOV  ov  Husband  and  Wm  u  Oqniidbbtial  In  their  transaothwia 
with  each  other,  under  seotioii  108  tA  the  Civil  Code  of  Califonua.  Bri» 
son  V.  Brimm^  190. 


Hi  In>sz. 

f.  ExnmAMDAjn  Wm—Wm^  wmoi  mat  Tmmwr  AaAan  HdnusBi  — 
WileliaTing  a  daim  aa  creditor  agidnst  the  insolwit  eetele  of  her 
bend  maj  testify  againat  him*  as  to  the  character  of  the  Tarioos 
tions  out  of  which  her  claim  arises^  and  as  to  ooDyenataoos  which  took 
place  between  herself  and  hnsband  in  the  ahsenee  of  other  witnesses  in 
reUttion  to  each  chum.  Such  canyenatums  ax«  not  privileged  commnni- 
cations.    SpUz'a  Appeal^  303. 

IL  HuBBAHD  AMD  WiFS— WiFs's  SxPABATS  flRaTX.  — Connocticat  statutes 
of  1877,  Genend  Sfeatntes  1888,  seotioa  2796,  provide  that  aU  proper^ 
owned  by  the  wife  when  she  marries  shall  remain  her  sole  and  aepaiats 
estate.  Prior  to  its  adoption  the  wife  had  in  equity  all  the  rights  ct  a 
fime  Mle  in  respect  to  saoh  estate^  indading  the  right  to  make  any  con- 
tnets  in  rdation  thereto  with  her  hnsband,  and  thoogh  the  statute  pro* 
fides  that  she  may  contract  with  others,  it  is  silent  as  to  her  eapoetty  to 
contnKxt  with  her  hnsband;  but  snch  silence  cannot  be  constmed  as  im- 
plying an  impairment  of  her  prior  right  to  enter  into  such  contracts. 
Therefore^  a  woman  married  since  the  adoption  of  each  act  retains  aod^ 
ri^t.    Id. 

4  HosBAHDAHD  Win.  ^RuLi  THAT  Will  SBAiXiXorTnixFr  against  hsa- 
band  is  fonnded  upon  their  legal  nnity  and  the  poLu^  of  preventing  die- 
oofd  between  them,  bntitis  not  applicable  to  actions  at  law  in  which  the 
hnsband  and  wife  have  conflicting  interests  and  are  opposing  parties^  as 
hi  divorce  actions,  snits  by  the  wife  seeking  protection  against  the  hna- 
Innd,  or  snits  in  equity  relating  to  the  wife's  separate  estate.    Id. 

S.  Uo  ov  Wife's  Mohkt  bt  Hubbamd  with  heb  Gonsxht. — Where  a  hns- 
band collects  his  wife's  money,  and,  withont  objection  on  her  part»  naes 
it  as  his  own  for  more  than  ten  years,  obtaining  crediton  the  faith  of  ita 
being  his  own,  she  cannot  afterwards  assert  her  daim  to  it  or  to  ita  pro- 
ceeds against  his  creditors.    Drigga  A  Co,  Bank  v.  Norwood^  78. 

C  VoLtniTABT  ALnNATiON  OF  HIS  Fbofkbtt  bt  Embarikassbd  Dxbxob  n 
FaiiiUMirrivjBLT  Fbaupuudit  as  against  existing  creditors.  Indebtsd* 
ness  raises  a  presnmption  of  fraud,  which  becomes  condusive  upon  in* 
■olven<7.  But  a  vduntary  conveyance  by  a  person  in  debt  is  not  per  m 
fraudulent  as  to  subsequent  creditors;  to  make  it  so  they  must  prove 
actosl  or  intentional  fraud.    Id, 

1.  Taomrr  OowmnsD  to  Wif%  when  Subjected  to  SAnsFAonoii  or 
Husband's  Dbbib.  —Where  a  husband  makes  a  vduntary  post-nnptial 
settlement  upon  his  wife,  by  having  conveyed  to  her  real  estate  exceeding 
In  value  the  rest  of  his  property,  at  a  time  when  he  is  laigdy  insolvenl 
as  an  individual,  and  the  firm  of  which  he  is  a  member  is  on  iinB  brink  of 
nin,  the  deed  to  her  not  being  aoknowledged  by  the  grsntor  so  as  to 
entitle  it  to  record  until  about  two  years  after  its*  execution,  and  after 
the  commencement  of  a  suit  by  his  creditors  to  subject  the  property  to 
the  satisfoction  of  their  debt»  and  where^  shortly  after  the  transfer,  his 
firm  contracts  a  debt  of  considerable  magnitude  to  the  creditors  seeking 
to  subject  the  property  to  the  satisfiwtion  of  their  debt»  at  a  time  iHien 
be  had  no  reasonable  ground  to  believe  that  he  would  be  able  to  pay  the 
same^  the  transaction  wears  the  badge  of  fraud,  and  the  property  ae 
conveyed  will  be  subjected  to  the  payment  of  the  debts  ci  said  creditors. 
Id. 

9k  SuBTZvnro  HusBAicD  BAD  PowxE,  UNDEB  AovovOalhobbxaof  180Ot  10 
Keep  AxiIVE  CoMKUNrrr  Debt  existing  at  the  death  of  the  wife^  snd 
secured  by  mortgage  upon  the  community  property,  by  renewsLv  ezten- 
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«lfln%  and  latMiitatioiis  <»f  the  debt  and  iha  Monrit^,  and  iba  wile's 
deaoendanta  were  bound  by  hia  acta  In  this  regard;  bat  be  had  no  power 
to  bind  the  intereata  of  the  deaoendanta  bj  a  mortgage  ci  the  proper^ 
for  a  debt  oontraoted  by  him  after  the  dissolution  of  the  oommnnitj* 
JohuUm  ▼.  8.  F.  8av.  Union,  129. 

See  FBAViKJUDrr  CommAJStatsi  Houbtbam. 

INFANOT. 

1«  AonoN  TO  Qom  Texli  to  Laitd  Owhid  bt  Ixvaht  may  be  maintafaed 
by  goardian»  where  notioe  of  intention  to  hold  a  medhanio'a  lien  tfaereon 
baa  been  filed.    Ahfey  ▼.  Bted,  418. 

ti  IxrAlIT  GAlOfOT  BB  EffTOFFBD  FBOM  AsSUEntlllO  HZ8  TkOM  A0%  BOT  from 

avoiding  hia  oonlnot  1^  pleading  his  disability.    Id, 

See  OoufOir  Oabbibb& 

INJUNCnONS. 

V  ljMuvonox.'---'Bnjt  lit  J^qtaiTT  inu^litm  AT  Butt owla^ 

BxcLVBlTB  BiQHT  to  caiTy  on  a  pardonlar  bnsinesa  on  the  leased  prem- 
isea^  to  restrain,  by  injunction,  another  lessee,  haTiag  notice  of  the  com* 
plainant'a  righ^  from  ao  naing  hia  own  rented  premises  as  wrongfoUy  to 
disturb  auch  r^t.  But  the  leesee  defendant  having  subleaaed  to  an- 
other, allowing  him  to  carry  on  the  business  in  violation  of  the  complain- 
ant's exclusive  right,  a  temporary  injunction,  as  against  said  looaee,  ia 
properly  dissolved,  when  not  kept  in  force  by  the  complainant  against 
the  suUessee,  who  actually  carried  on  the  business.    Olay  v.  Powell,  70. 

%  LiASBD  Pbbmtsm,  IvjuKonoN  AQAJstn  UsB  or  IN  Violation  or  Tbbxs 
OF  Lbasb. — Equity  will  interfere  by  injunction,  on  behalf  of  the  lessor, 
to  prevent  the  leesee  and  sublessee  &om  continuing  an  unauthoriaed  use 
of  the  leaaed  premises,  notwithstanding  the  lessor  may  have  a  right  of 
re-entry  or  an  action  for  damages,  where  a  building,  designed  and  oon« 
struoted  for  use  aa  a  hotel,  is  leaaed  by  the  owner  for  that  purpose,  with 
a  covenant  that  the  lessee  shall  not  aublet  the  premises  without  the  con- 
sent of  the  lessor,  and  the  lessee,  without  the  consent  of  the  lessor,  sub- 
lets a  portion  of  the  hotel  office,  to  be  used  for  carrying  on  a  real  estate 
and  brokerage  business,  which  detracts  from  the  reputation  and  popu- 
larity of  the  house,  and  impairs  its  value  as  a  hoteL    Id, 

%  iBJUHOnOB  WILL  IflSUB  TO  PRBVBNT  YbXATIOUB  LiTIOATION  AJfD  ▲  MULH- 

moirr  or  Suits,  or  to  restrain  a  trespass  continuous  in  its  nature,  aa 
where  repeated  acts  of  trespass  are  done  or  threatened,  although  each  of 
saeh  acts,  taken  by  itself,  may  not  be  destructive  or  inflict  irreparable 
injury.  Hence,  where  a  company  engaged  in  the  business  of  buying  and 
craahing  cotton-seed  was  in  the  habit  of  sending  out  sacks  to  farmera  to 
be  filled  and  teshipped  to  it,  and  another  company  engaged  in  the  aame 
line  of  business  willfully  and  persistently  procured  the  sacks  so  dis- 
tributed, and  used  them  for  their  purposes,  and,  though  repeated  aotiona 
of  replevin  had  been  prosecuted  against  them,  persisted  in  their  pur- 
pose, it  waa  adjudged  that  an  injunction  ought  to  issue  to  prevent  n 
fiirther  repetition  of  these  wrongs.    MUla  v.  I^ew  Orleam  Seed  Oow,  67L. 

See  ExBOunoNS^  14;  Pabtnebship,  9,  11;  Eailboads,  1,  2. 

INSANITY. 

See  Wills,  1-5. 
Am.  8t.  Bbp..  Vol.  vn.'— 60 
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INSOLVKNOY. 
See  8ali^& 

IN8URAK0B. 

I.  bmnums.— If  Ihsobabob  CkiMPAirr,  bt  xxs  HiBira  avd  OooBn  or 
Piliilii— L  Caajam  in  Hhm  nund  of  fhe  policy  holder  a  belief  tiisl  pay- 
■NDft  of  pieniiiiiiie  nej  be  delayed  until  deinaaded«  or  oAerwiM  wihrea. 
tiie  right  to  ^mwMi^l  n  f orfeitnie^  this  is  binding  on  the  oompeny^  nol> 
withstanding  the  policy  expressly  stipulates  that  it  shall  be  void  on  non- 
I  payment  of  premiums  when  due.    HoTne  P.  Co.  v.  Atfery,  54. 

%  IinuBAVca— Waivkb  or  MiHSKntxasBTATioirs  zv  Pouor.  — If  a  married 

wonm,  though  living  apart  from  her  hnsband,  repreosnts  in  her  appli- 

eatUn  for  life  insoxance  that  she  is  a  widow,  this  is  soffioient  misrepre- 

■entation  to  avoid  the  policy;  but  if  the  derk  of  the  insnranoe  compsny 

i  is  afterwards  informed  that  she  is  a  married  woman,  and  the  company 

I  levies  and  collects  two  assessments  on  the  policy,  thia  ooostitntes  a 

waiver  of  its  right  to  avoid  the  policy.  FUtpatrkh  v.  Hartford  L,  I,  Co., 
288. 

S,  Xkbubancb — NoncB  to  Clesx  is  Nones  to  Comfamt.— If  a  manied 
woman,  though  living  apart  from  her  husband,  represented  in  her  applioa- 
tion  for  life  insoranoe  that  she  was  a  widow,  and  assigned  her  polipy  for 
a  valuable  oonsideration,  after  which  the  assignee  informed  the  oompanj 
Hial  the  insured  had  a  husband  living,  and  desired  to  know  if  he  could 
claim  the  insurance^  whereupon  the  company's  seoretary  referred  the 
inqiiirer  to  one  of  its  clerks  who  informed  him  that  the  fact  thai  th* 
husband  was  living  could  make  no  difference,  and  the  company  after* 
wards  levied  and  collected  two  assessments  on  the  policy,  notice  to  tha 
ckrk  was  notice  to  the  company,  and  it»  by  its  aot%  in  eflbot  entered 
into  a  new  oontraet  of  insuTanne.    Id» 

4k  lawRAHca^ABaioiiMENT  ov  Pouor  von  Sofpobt  V jun. — Ihaaas^gi^ 
nent  by  a  laboring  woman,  living  apart  from  her  husband,  <tf  her  life  in- 
■orance  pdiqy,  made  in  good  faith  and  not  as  a  wager,  upon  ocnsideniitioa 
thai  the  assignee^  a  distant  relative^  will  supply  her  with  a  home  and 
pfoper  care  and  support  for  lif e^  is  valid,    /d. 

S.  Aanrr  of  Fzbb  LfBUBAvci  Compavt  kat  Waivb  FtanoruBa  where 
daim  for  loss  has  been  placed  in  his  hands  for  adjustment.  It  will  be 
presumed  that  he  was  anthorixed  to  do  whatever  was  required  to  be  done 
in  adjusting  the  loss.    Broini  v.  ^<a<e. /as  C^,  48S. 

••  Wazvsb  or  FoBnciTUBa  ion  Buioa  or  Omaaxm  or  Ihbitbavob.  — 
Where  company  has  knowledge  that  insured  has  broken  condition  la 
nolipy  requiring  him  to  keep  his  books  and  invoices  so  as  to  protect  them 
mm  fire,  and  that  the  books  are  burned  in  consequence^  it  waivea  the 
forfeiture  if  it  requires  the  insured  to  furnish  it  with  copies  of  such 
books  and  invoices  for  their  examination,  and  induces  him  to  inour  labor 
and  expense  in  procuring  theoL    Id. 

f.  Ibbukanob — Stifitlations  Sbekinq  to  Mass  Aqknt  or  LfBUBsa  thb 
Agent  or  Tm  Assubed.  —  An  agent  who  solicits  insurance  for  an  in- 
surance company  and  fills  in  blanks  in  a  printed  form  of  application  b 
the  agent  of  the  company,  and  not  of  the  insnrcil,  in  tlio  taking  of  Hie 
application,  although  there  is  a  stipulation  on  the  face  of  the  application 
that  the  statement  is  the  statement  of  the  insured,  and  the  queetioBa  are 
asiwered  by  the  insured  or  by  his  authority;  and  if  the  i^ent  wiitsa 
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down  Iblie  aiuiwen  wiihoat  the  knowledge  of  tbe  insured,  after  lie  liM 
be^n  tratbfally  informed  hj  the  inraied  of  the  condition  of  tbe  prenieei^ 
and  had  personally  inspeeted  the  same^  the  insured  ahonld  not  rafier  for 
his  misrepresentations,  notwithstanding  the  insured  signed  the  applies 
tioiiy  and  the  polxoy  made  the  representations  in  the  application  war- 
laaties.    Ckm^ieakU  In»,  Co,  t.  Pearce,  557. 

IL  Ihbubahob  Oompant  is  EaroFntD  ibok  Dxntxvo  Tbfth  of  SrATmsra 
Fauslt  Fillkd  in  Blahbb  nr  FnnnncD  Fobm  or  Apfucatioh  bt  m 
Aonr  without  the  knowledge  of  the  insured,  although  the  insured 
•igned  the  application,  the  agent  haying  been  truthfully  informed  by  the 
insQred  of  tbe  condition  of  the  premises,  and  having  personally  inspected 
the  same^  where  the  company  receives  the  premium,  and  issues  a  polipy^ 
and  a  loss  occnnk    Id, 

IL  SiATKMSNT  or  AoiHT  or  iMBcrsAKcai  CoMrAHT  vroH  Back  or  Blabs 
Aruoatiqk  Dff  Answib  to  Oebxajs  FsunnQ)  QuiBmuni  to  Socb 
AaxHT  oonoeming  the  properly  insured  are  admissible  in  eridence  to 
show  that  the  agent  knew  the  condition  of  the  property,  and  filled  la 
the  application  with  a  view  of  obtaining  tbe  premium  rather  thaa<Kt  cor- 
reoily  transcribing  the  answers  of  the  insured.    Id, 

Ml  Pouot  is  hot  Atozdxd  bt  Falsi  Statxmemts  in  Aptuoatior,  under  a 
provision  that  the  statements  contained  in  the  appUoation  are  wananties 
and  if  any  of  them  are  false  the  policy  shall  be  void,  when  the  false  state* 
aanta  in  tbe  appUoation  are  made  by  the  agent  of  the  insurance  eom- 
pany,  without  the  knowledge  of  and  without  any  fraud  or  attempt  it 
deceive  or  miarepreaent  on  the  part  of  the  insured.    Id, 

IL  Lim  LreuRAvoB.  — MimrAL  BxEnDxr  8ogibt7  nr  Hakuto  AflsnaifKrai 
vroH  xiB  Mwfinnw  does  not  act  in  a  judidal  but  in  a  ministerial  capa* 
flily,  and  no  presumption  can  arise  in  fovor  of  the  regularity  or  lagality 
of  its  aasesaments.    Amerkan  M.  A,  Boe,  v.  HeUmm^  571. 

VL  Lm  InsuBAHOB. — Whin  MimrAL  BK^xnTSocanrr  BslhsufohTail- 
VBS  or  Ant  Migng^  to  pay  his  assessment  as  a  forfeiture  of  his  menip 
bership  and  benefits  under  its  charter,  it  must  show  a£Snnatively  that 
the  assessment  was  made  in  the  mode  pointed  out  in  the  charter;  other* 
wise  the  member  cannot  be  said  to  be  in  default.    Id, 

UL  Lim  Insukanob.  »  Avbbmxnt  in  Plxadino  that  Cibtain  AmiwitiiKHT 
*' WAS  DuLT  Madb  by  defendant  in  accordance  with  its  dharter  "  isssits 
no  faoti  but  pleads  only  a  conclusion  of  law,  and  is  radically  def eetivib 

id. 

See  Conuor  or  Laws. 

INTEBPLBADER. 

teSBPLBAOBB  WILL  NOT  Hi  OOMFBLLXD,  WHERI  THB  DoUBT  AS  TO  WhIOB 

or  Two  FiBSONs  is  Liable  dois  not  Abise  rsoM  Unobbtaiv  or  XJv* 
XBOWB  FAom^  and  the  only  question  is,  what  is  the  law  appUoaUe  to 
oonoeded  fMta.    Board  <^ Svperviaan  v.  Aifard^  887. 

DTTOXIOATIOK. 
See  Gbiminal  Law,  8. 

JUDGMENTa 

L  JOBOMBBT,  FOBM  OB. — Ix  DeTINUB  OB  Ck>BRBSP0NDINO  StATOTOBT  AoXMV 

for  the  recovery  of  personal  property  in  specie,  the  judgment  should  be 
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''for  the  property  sued  for,  or  its  alternate  Talne,  with  damagai  for  Hi 
detenttoQ  to  the  time  of  trial":  Alabama  Code  of  1886,  eee.  2719.  Oreem 
Y.Lemia,42. 

%  JUMKBfT.— iBRBaULABITT  IN  FOBM  Of  JUDOHXNT  which  U  Hot  preju- 

dieial  to  the  appellant  eannot  be  complained  cl  aa  error.  Cfteoer  t. 
Homer,  217. 
IL  JuMMSNT  18  CovOLUSiON  ov  Law  in  a  partionlar  case  annonnced  hf  the 
ooort;  and  if,  from  the  record  entry  of  what  porporta  to  be  the  jodg- 
niont^  enoagh  ia  fonnd  to  show  that  the  court  intended  to  render  jadg- 
ment,  it  will  not  be  aet  aside  becanae  it  ia  not  couched  in  artificial  and 
technical  phraseology.    LUOe  PlWimrg  efe.Cb.ir.  lAUle  CldtfeU.  Co.,  226. 

L  JUDOMBIVT. — COBBBOT  CONOLUBIOir  WILL  NOT  BB  OtEBTHBOWV  bocailfla 

reached  by  illogical  reaaoning^  or  upon  aome  gronndi  iHiioh  are  fidaa. 

Id. 
ft.  JvDOicENT  Rbetdbbbd  ON  FiNDiNos  ov  Bbibsbb  mnst  atand,  whan  snffi- 

eient  facts  are  fonnd  by  him  to  warrant  the  judgment,  thoogh  aome  of 

hia  findings  may  have  been  set  aside,  if  there  is  no  error  in  applying  the 

law  to  those  remaining.    Id. 
6.  JvDOMBNT  ON  Rbfbbbb's  Rbpobt.  —  Where  referee  reports  findingi  of  law 

and  fact»  and  the  judgment  entered  thereon  aets  aside  the  findings  ot 

law,  yet  if  they  were  not  essential  to  it,  and  it  is  fairly  supported  by  tha 

findings  of  fact»  it  will  not  be  reversed.   Id. 

Y.  JVDGMBNT  CANNOT  BB  AtTAGKBD  IN   CoLLATBBAL  AonON  OH  tho  grOOad 

that  it  is  not  supported  by  the  findings.  Johiuton  v.  S€m  Frandaoo  Stm- 
img$  Union,  129. 
C  JuDGMBNT  Entbbbd  aoainst  Ohb  IN  BIB  Tbvb  Najcb»  who  was  not  named 
as  a  party  defendant^  nor  served  with  summons  under  a  fictitioas  name, 
but  who  came  in  and  answered*  reciting  that  he  was  sued  by  a  certain 
fictitious  name,  is  binding  in  a  collateral  proceeding,  although  the  com* 
plaint  was  not  amended  by  inserting  his  true  name.  The  service  of  sum* 
mons  was  waived  by  appearance^  and  the  failure  to  insert  the  true  name 
In  the  complaint  waa  not  such  an  irregularity  as  rendered  tha  judgment 
void.    Id. 

t.  JUMMBNT  UPON    OnB  OaUBB   OF  AOHON,    WBBN  OONOLUBIVB  UPON  Av- 

OTEBB.  — Judgment  againat  defendant  in  an  action  upon  one  of  aevoral 
notes  given  by  him  in  part  payment  of  the  purchase  price  of  machinery 
is  conclusive  as  to  a  defense  set  up  and  determined  therein^  ao  loog  as 
the  judgment  stands  unreversed,  in  an  action  brought  against  him  upon 
another  of  the  notes  by  another  party  to  whom  such  note  had  been 
tranaferred.    Fumeana  v.  Fir9t  NaUomU  Banknf  WhUewater,  641. 

IQl  JVDGHBNT  BT  DbVAULT  MAT  BB  SbT  AsIDB  t7P0N  SuVFIGBNT  8hOWXNO| 

AND  AN  AflSUBANCB  TO  AN  Attobnbt  by  a  judgc  aa  to  the  course  which 
will  be  pursued  in  the  cause,  even  though  unauthorized,  may  be  a  good 
ground,  if  it  haa  in  good  faith  been  acted  upon  by  the  party.  So  a  mistake^ 
even  though  it  relate  to  a  matter  concerning  which  the  party  is  chaiged 
fay  law  with  notice,  may  afford  a  sufficient  cause.    Jean  v.  Hameasy,  486. 

11.  VaOATINO  JUDOICENT  —  SUFRCIBNOT  OF  AVFIDAVTr  OF  MbBITS. —  Such  affi* 

davit  is  sufficient  where  defendant's  attorney  states  in  efifoct  therein  that 
all  matters  alleged  in  the  petition  as  grounds  for  the  action  were  involved 
and  litigated  in  a  former  action  between  the  same  partiea;  it  is  not  suf • 
fioiflnti  however,  in  such  case  for  a  party  to  rely  upon  a  mare  gmsni 
atatamemt  that  he  has  a  good  defense  to  tha  aotion»  bat  tiie 
fiMts  mast  be  avarxed.    Id. 
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IS.  IiK — la  moh  «aM  an  atftoniey  who  has  foil  knowledge  of  tlMfMH  uA 
WMcngeged  In  the  fofmerlitigatioiiyiaooiiipetent  to  inake  Affidavit.  14, 

UL  Avmuvira  or  SsEviai  ow  Suxmomb  bt  Pubugation  aoaxswi  Nov-am- 
DiRT  DxnnfDAirr  in  Action  iob  Ditqbob»  and  Rsoztals  THmsor  in 
jndgmenti  are  condosive  npon  a  collateral  attack.  The  affidavit  on  the 
application  for  the  order  of  publication^  and  the  order  therefor,  are  nol 
part  of  the  judgment  roU^  and  oaanot  be  ooneidered,  KwrnatCM  EtiaU^ 
146. 

14.  JuDGMnrr  bt  Dbtaiflt,  Rxniubbd  bbiobb  Tuai  Allowbd  DDumANT 
TO  Anbwxb  HA8  ExpiBXD,  IS  Ebbonboub  Simflt,  and  not  void,  and 
can  be  attacked  only  npon  motion  or  bj  appeal,  and  faj  the  party 
aggriered.    IdL 

15.  Obdbb  lOA  Adoptton  or  Minob  u  not  Void  BKULun  ICadb  nr  Orav 
OouBT  inntfiad  tA  by  the  jndjge  thereof  at  chambered  aa  contemplated  by 
■aotian  227  of  the  Civil  Code  of  California;  at  all  events,  where  the  order 
was  a  writing  eigned  by  the  jndge,  and  filed  in  the  adoption  prooeedingB, 
alibonfi(hitreoitedthatitwasniade"bythi8coart'*    Id, 

IC  JlTDOKBNT  or  DiVOBOB,  ATTBB  BBINO  SlGNBD  BT  JUOOB  AND  FlLlD  WRK 

Olbbk,  u  BiNDDfO  npon  the  parties  and  their  privies,  altbon^^  nol 
entered  by  the  derk.    Id» 

17«  EROVPXLi  — JuxxniBNT  Qunemro  TixiiB  is  conclusive  in  favor  of  plain* 
tiff  that  he  is  the  absolute  owner  of  the  property,  and  that  a  tax  title 
then  held  by  the  defendant  is  invalid.    Reed  v.  Douglat^  476w 

IS.  Bmotpbl.  — JuDOMSNT  QoiiTiNQ  Plaintiiv'b  Titue  oonelndes  the  de« 
fandaat  from  asserting  a  title  by  him  acquired  pendente  Ute,  and  whidi 
1m  might  have  pleaded  in  the  action,  but  did  not.    Id, 

See  SzBMPnoNs,  8;  Kzboutions,  8;  Res  Adjudioaza. 

JURISDICTION. 

Onmrn  or  Onb  Statb  bavb  No  Jubisdiotion  otzb  TixLa  to  Labdb  in 
AvoTBBB  state  or  country.  And  the  clause  of  the  federal  constitution 
tequiring  faU  faith  and  credit  to  be  given  in  each  state  to  the  records 
and  judicial  proceedings  of  every  other  state  is  subordinate  to  this  mle^ 
and  applies  to  the  records  and  proceedings  of  the  courts  only  so  far  aa 
th^  have  jurisdiction.    Lhdky  v.  (ySdO^,  802. 

See  EqiuiTr;  BzBCunoNa^  1;  Watebs^  1-S. 

JURY  AND  JURORa 

▼BBDiDr  Abbivxd  at  bt  Avxbaob. — Verdict  is  not  invalid  whidk  is  ob- 
tained by  aggregating  amounts  fixed  by  each  juror  as  damages^  and  then 
fay  dividing  the  result  by  twdve,  if  sudi  verdict  is  agreed  to  afterwards, 
and  there  was  no  agreement  beforehand  to  be  bound  by  the  result  se 
flUsined.    8uUm»  v.  Ohkago  etc  R'y  Co.,  601. 

See  NaoLIOBNOl^  2. 

JUSTICES  OF  THE  PEACE. 

I.  IVwausBPt  BT  DnQUAUViED  JusnoB  Void.  — Where  plsintiff*s  attorn^, 
who  fills  np  and  signs  the  writ  in  the  action,  occupies  the  same  office 
with  the  justice  who  renders  the  judgment,  the  latter  is  void,  as  sadi 
Justice  is  disqualified  to  act  under  the  act  of  Connecticut  of  1876,  chapter 
27,  section  1,  providing  that  no  justice  shall  try  any  civil  action  which 
diall  be  brought,  or  in  which  the  writ  or  declaration  shall  have  been 
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ffllad  Qp  by  hii  partnery  or  hy  any  oo«  ooonpying  tbe  Mm  oAo»  cr 
apurtmantwitiihim.  ThiBetatateknolaflbetodbytlMitatateof  IM; 
Gomiactioat  General  Statatae,  aeetion  672;  which  ra  enaatad  and  repealed 
an  earlier  atatate  relating  to  the  aame  anbject^  bat  which  did  not  ex* 
preaaly  or  impliedly  repeal  the  act  of  1875.  Keeier  t.  Siead,  320. 
%  JinmoB  or  Peacb  —  Waitbr  ov  DisQUALinoAxiON.  —  Connecticat  General 
8tatataa»  aection  676,  providea  that  the  diaqiialificatian  of  a  jnatice  to 
act  in  a  caae  before  him  may  be  ramoved  by  oonaent  of  the  partiea  in 
writing  given  in  court,  and  thia  mode  moat  be  atrictly  foUowed^  aa  no 
other  will  remove  the  diaqnalifi cation.  It  cannot  be  removed  or  waived 
by  proceeding  to  trial  with  knowledge  of  ita  exiatenoa^  becaaaa  the  trial 
of  the  caae,  and  judgment  by  the  Jnatiea^  are  from  waat  of  povar  to  ad 
witfaont  legal  eflEbetk  and  void.  Id, 

LANDLORD  AND  TENANT. 

L  Qv  Lim  ov  Honn  ob  Lavb,  thkbb  is  No  Jiuueb  CoiwmKAMt  that  nn 
Fbskisib  shall  bi  Fit  ob  Suitablb  for  the  hn  for  whkh  the  laaaee 
teqnirea  them,  whether  for  habitatiiMiy  occnpatioii,  or  cnltivatioo.  Mm^ 
ra^fv.  Albertmnh  787. 

%  Lbsbb  of  a  Fubnishzd  Houbb  IB  voT  JusTiniD  IN  ABAHnnmfo  vbm 
FBiMwm,  OB  Rsrusmo  to  Pat  Rimt  tbxbsiob,  by  the  fact  thai 
they  were  known  to  be  intended  for  hia  oconpation,  and  were  in  a  dan^ 
•ad  unhealthy  condition^  and  unfit  for  aach  occapancy,  there  having  been 
no  misrepreaentatioa  or  concealment  of  the  atate  of  tho  prenuaea^  nor 
any  act  or  default  of  the  leaaor  snbaequent  to  the  leasing,  creating,  or 
.  increaaing  their  unfitneaa  for  occupancy.    Id, 

IL  Lahdlobd  and  Tbnant— Patert  DznciB  nr  Tbhbmbiit.  —Where  a 
building  with  crumbling  and  defective  walla  is  leased  by  a  tenant  having 
ample  opportunity  to  obaerve  and  aacertain  their  true  condition,  the  land- 
lord is  not  liable  to  the  tenant  for  damagea  caused  the  latter  by  the  fall  of 
anch  walla,  in  the  absence  of  expreaa  warranty  of  aafeneaa^  or  of  fraud  or 
nuarepreaentation.    Damdwn  v.  Fitcher^  267. 

4  Landlord  and  Tenant  —  Dsncra  in  TumiXNT.— Li  the  leaae  of  a  build<* 
ing  there  is  no  implied  warranty  that  it  ia  aafe^  anitahle  for  habitation, 
or  properly  adapted  to  the  uaea  to  which  it  ia  applied,  nor  that  it  ahaU 
continue  fit  for  the  purposes  for  which  it  ia  demised.     Td, 

S.  Landlord  and  Tsnant— Patsnt  Dmcra  nr  Tbnxmxnt.— Where  the 
tenant  ia  permitted  to  examine  fully  the  condition  of  the  tenement  aoo^t 
to  be  leaaedf  and  any  defecta  exiating  therein  are  patent,  the  mle  cl 
eaoeai  ejnjptor  applies,  and  the  landlord  ia  exempted  from  liability  for  in- 
jnriea  caused  by  auch  defecta  in  the  building,  in  the  absence  of  warranty, 
fraud,  deceit^  or  misrepresentation.    Id, 

C  LanoB  Bb(x>ubs  Tbnant  in  CknacoN  with  Lbbbbb  or  Gbofs  Gbowv  ov 
Lxassd  Prekisbs,  where  a  leaae  of  agrionltnral  landa  providea  that  the 
lessor  shall  receive  a  certain  proportion  of  the  cropa  grown  on  the  leaaed 
premiaea  after  the  aame  are  harvested.    BoMghman  v.  Heed^  170l 

T.  IkNANT    IN    COHMON    09   CbOP  MAT  MAINTAIN    ACTION  lOR  PaBTIIIIUI 

tbbrbov,  and  the  appointment  of  a  receiver  pending  the  action,  where 
hia  co-tenant  ia  in  the  aole  poaaeaaioo  of  the  crop,  denies  his  ri|^t  to  mf 
part  of  the  sama^  and  threatena  to  aell  i  t  and  appropriate  the  proeasda  to 
Id. 
See  iNjmroTiONa,  1,  S|  Salh^  1. 
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LIBEL. 

t.  FteOH  LiBSLOua  Publication  thx  Law  Imflibs  Malici  and  Infen  dam* 
agea.    Byam  v.  CoOiwh  728. 

S.  A  LiBKLOUS  CoKKUNiGATioN  Q  Rbgaikdsd  AS  Pbitxlboxd^  if  made  fiofM 
Jlde,  upon  aay  sabjeot-matter  in  which  the  party  oonunnnioating  haa  aa 
interest^  or  in  reference  to  which  he  has  a  duty,  if  made  to  a  person  hav* 
ing  a  corresponding  interest  or  daty,  although  it  contains  criminating 
matter  which,  without  this  privil^e,  would  be  slanderous  and  action- 
able; and  this,  though  the  duty  be  not  a  legal  one,  but  only  a  moral  or 
social  duty  of  imperfect  obligation.   Id, 

S.  Whxthxr  a  Libelous  ComfUNioATioN  is  FsiYiLiaBD  is  a  Maxtbi 
or  Law.    Id. 

4b  Iv  Libelous  Comicunigation  is  Psivileobd,  the  PLAnmvy  must  Assume 
THE  BuBDEN  of  establishing,  as  a  matter  of  f act^  and  to  the  satisfaetiaii 
of  the  jury,  that  it  was  maliciously  made.  Id, 

^  Libel. — CoionmiGATioN  is  not  Priyileobd  bboause  Made  bt  the  M a« 
UONER  in  the  conviction  that  he  owed  a  social  duty  to  give  eamniaj  to 
libelous  rumors,  that  the  victim  of  them  may  be  avoided.    Id. 

$,  A  Libelous  Communication  is  not  Pbiyilbobd  when  made  to  an  umiiar* 
ried  woman  concerning  her  suitor,  by  the  fact  that  she,  some  yean  b#* 
fore,  had  requested  to  be  informed  of  anything  the  defendant  knew 
"about  any  young  man  she  went  with,  or,  in  fact^  any  young  man  in 
the  place,"  if  the  defendant  was  not  a  relative  of  such  young  womaa^ 
and  owed  no  special  duty  to  her.   Id. 

T*  Libel. —One  Who  ILulbs  a  Libelous  Communioaxion  xo  an  Uhmaa* 
KSMD  Woman  concerning  her  suitor,  to  break  up  relationa  which  it  was 
believed  might  result  in  their  marriage,  though  prompted  by  friendship 
and  the  solicitations  of  mutual  friends,  acts  at  his  peril,  and  is  answer- 
able in  damagea  to  the  person  maligned,  if  the  communication,  though 
believed  to  be  true^  is  shown  to  have  been  unfounded  in  fact.  Li  such  a 
case,  the  duty  not  to  defame  is  more  pressing  than  the  duty  to  oommn- 
aicate  mere  defamatory  rumors  not  known  to  be  true.    /dL 

C  Malice  is  Presumed  from  Obal  as  Well  as  from  WBimai  Defa- 
mation.   Id, 

$»  Slandebous  Communiqation  is  not  PiuviLEaED  merely  because  ntfeered 
in  the  striofcest  ooofidenoe  by  one  friend  to  another  upon  the  moak  wfsml 
aeliflttation.    Id, 

LIBNS. 
See  MEaBANMs'  Lddis}  Vendoe  avd  Vbhiuoh  t-4L 

MAKDAMUa 

BfANDAMUS   MAT   NOT   BE   MAINTAINED    BT    PBIYATE   OmSEN   TO   COMPEb 

Eailboad  Company  to  Relocate  its  Boad.  Unless  the  public  inter* 
ests  have  been  injuriously  affected,  a  private  individual  cannot  insist  by 
tiumdamu8  that  a  public  right  or  duty  be  enforced;  it  is  not  sufficient 
that  he  has  suffered  private  damage.  Under  the  Iowa  oode^  section 
SI77«  the  **  order  of  numdamut  is  granted  on  the  petition  of  any  privals 
party  aggrieved."    Cram  v.  Chicago  ete.  S*y  Co,^  479. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 
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KASTER  Ain>  SERVAirr. 

L  OoNTKAoroB  Who  has  Agbbed  to  Fubkisr  FAorLinas  worn  thb  Pujtwwii 
or  IvsPiomvo  a  Tunnel  on  Which  He  is  at  Wobk  does  not  thereby 
obligate  himaelf  to  farniBh  transportatioii  to  the  penoos  engiged  in  tho 
•work  of  inapeoting;  and  if  they,  without  hia  invitation,  ride  into  th# 
tnnnel  on  a  car  used  to  bring  out  stone  and  other  material,  he  is  not  an- 
swerable to  them  for  injuries  sufEered  by  them  from  the  negligence  of  ono 
of  his  servants  in  not  controlling  the  rcdocity  of  a  descending  car.  Mat' 
H$  ▼.  BfmoHf  751. 

t.  Ir  Oars  abb  not  Fittbd  nob  Fubnishbd  iob  Cabbthto  Mxh^  and  tlier* 
Is  nothing  in  their  appearance  or  otherwise  to  invite  a  person  to  tabs 
passage  therein,  one  who  undertakes  to  ride  therein,  where  there  is  no 
dxity  to  csrry  him,  and  no  invitation  given  him  to  lide,  assomes  all  risks 
ioonseqnent  on  the  condition  of  the  car  and  trackv  or  the  omivion  or  in- 
attention of  the  servants  in  charge.    Id, 

t.  Mabibb  18  not  AnbwbbabxiB  lOB  thb  Act  ob  Nbolbot  cm  tna  Sbbtabi; 
when  doing  something  which  the  master  has  not  ordered  done,  if  he  hs« 
not  authorized  the  servant  to  ezerotse  a  discretion  in  determining  whak 
todo.    M 

4L  Whbbb  Sbbtant  is  Ekplotbd  to  Manaob  a  Duxp-oab  haalingatooeand 
other  material  out  of  a  tunnel,  he  has  no  aathority  to  assent  to  a  third 
person  riding  in  snch  csr,  and  his  permitting  such  person  to  so  ride  is 
not  equivalent  to  an  invitation  by  his  roaster,  and  though  frequently 
repeated,  if  without  the  knowledge  of  the  msster,  it  cannot  make  the 
master  answerable  for  acts  or  omissions  in  the  management  of  the  car 
from  which  the  person  so  riding  is  killed  or  suffers  substantial  injuries. 
Id. 

ft.  Mabtbb  anb  Sbbyant— LiABiuTr  or  Mastkb  dob  SBBTANrli  Kaou* 
OBNOB.  — In  AcmoN  to  Rboovbb  fob  Injubiv  Sustainbd  bt  Plain* 
nrv  froih  an  explosion  of  powder  and  dynamite,  accidentally  canaad  by 
sparks  thrown  from  his  anvil  while  working  in  his  bUcksmithndiop^ 
where  the  explosives  had  been  stored,  against  his  objection,  by  the  de- 
fendant's foreman,  to  preserve  them  from  the  rain,  the  charges  of  the 
oourty  that  if  the  act  of  the  foreman  in  placing  the  explosives  in  the 
■hop  was  so  done  with  the  bonajlde  purpose  of  preserving  them,  and  in 
that  way  furthering  the  interest  of  his  employer,  then  the  latter  would 
be  liable,  but  otherwise  if  it  was  done  by  the  foreman  for  a  purpose  ol 
his  own,  fairly  and  correctly  state  the  law.  Birmmgham  W.  W.  Co,  v. 
HuftftcErcf,  35. 

C  Iix  — In  Svoh  Cabb,  Qttbbtion  whbthbr  PLAmnvr  was  Ouiltt  of  con- 
'  trihntory  negligence  in  failing  to  ascertain  if  the  explosives  had  been 
removed,  before  going  into  the  shop  to  work  with  fire  on  the  day  of  the 
•eoldent^  was  properly  submitted  to  the  jury.    Id. 

7*  Vbbdiot  not  Distubbbd  where  Evidence  is  in  Contliot.  — Where,  in 
an  action  to  recover  damages  for  personal  injuries  caused  by  the  employ- 
BMnt  of  defective  appliances,  and  negligence  couDected  therewith,  the 
evidence  is  confliothig,  and  the  jury  elect  to  accept  that  produced  by 
tiie  plaintiff,  such  election  wiU  not  be  questioned  on  appeaL  N,  7.  S 
C.  M.  Co,  V.  Bogen^  198. 

C  Mabtbb  and  Servant — Unsatb  Afpuanoe  —  Finding  or  Jvbt  Gob- 
bbot.  —  Where,  in  an  action  to  recover  damages  for  personal  injury  sus- 
tained by  a  falUng  bucket  in  a  shaft,  and  caused  by  unsafe  appliance!, 
and  negligoace  connected  therewith,  it  appears  that  the  bucket  in  use 
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was  hoisted  and  lowered  hj  means  of  a  rope,  about  eight  feet  of  tha 
lower  end  of  which  was  wet  and  frosen,  and  with  great  difficulty  fastened 
to  the  bail  of  the  backet;  that  at  the  time  of  the  aeddent  the  rope  was 
adjusted  and  fastened  in  the  nsoal  manner;  that  the  foreman  had  pre* 
▼ioosly  given  instructions  to  have  the  frosen  part  of  the  rope  out  ofl^ 
and  apparatus  substituted  so  as  to  make  the  fastening  secure;  that  im- 
mediately after  the  accident  this  was  done,  and  within  thirty-six  hours 
safe  appliances  were  in  use;  that  the  evidence  was  conflicting  as  to 
whether  a  pin  to  fasten  the  rope  to  the  bucket  was  furnished,  or  oould 
have  been  used  if  furnished,  and  also  as  to  whether  specific  instructions 
were  given  as  to  how  the  fastening  should  be  made,  — the  jury  wera 
justified  in  finding  the  appliance  unsafe,  and  that  defendant  had  knowl- 
edge of  its  oondition  before  the  accident.    Id, 

$»  OoHTBSSiJTOBT  KwuoxNGi  —  Pbuumftion.  — Where,  in  an  action  for 
damages  for  personal  injury,  the  question  of  oontributory  negligence  is 
fairly  submitted  to  the  jury,  it  will  be  presumed  that  they  considered 
it^  and  the  judgment  will  not  be  disturbed,  in  the  absence  of  enor  in 
noeiving  evidence,  or  in  charging  the  jury.    Id, 

IOl  Mabtesl  and  Sxbtaht — DaoLASATioNa  or  FosniAir  as  Bn  Omnm,  — 
Where,  in  an  action  to  recover  damages  for  personal  injury  received 
from  the  use  of  unsafe  appliances,  it  appears  that  the  foreman  on  the 
ground,  in  charge  of  the  work  and  acting  directly  in  the  line  of  his  duty« 
made  declarations  as  to  the  unsafe  condition  of  the  appliances  imme- 
diately or  within  half  an  hour  after  the  accident^  such  dedarations  are 
admissible  as  part  of  the  res  gssUB,    Id, 

XL  WHZLB  RaZLBOAD  Ck>MFANT  IN  BXLATIOIT  TO  A  BBASXHAN  IS  NOT  BoUND 

TO  GuARANm  THB  Absolutb  Fttness  OF  Ck^NDVOTDB,  yet  in  employ- 
ing him  company  must  exercise  a  degree  of  care  commensurate  with  the 
lesponsibilitiies  of  the  position,  and  in  case  peculiar  fitness  is  required, 
or  special  qualifications  demanded  for  the  service  to  be  performed,  it  is 
then  the  company*s  duty  to  institute  inquiries  relative  to  conductor's 
fitness  to  be  intrusted  with  the  service,  unless  it  is  assured  by  his  pre- 
vious like  service  of  his  competen<^  for  such  position.  BvomtMe  €le, 
B.  R,  Co,  V.  Oi^ftm,  458. 

VL  EicPL0TBB*8  LiABiuTr  TO  CSo-EMPLOTEB.  — In  caso  employee  proves  to 
be  incompetent  for  the  duty  assigned  him,  and  ordinary  care  has  not  been 
need  in  his  selection,  or  if  he  be  retained  after  notice  of  his  incompe- 
tency, employer  will  be  liable  to  co-employee  whose  injury  results  proxi- 
mately from  lack  of  qualification  of  fellow-servant^  unless  the  person 
injured  had  notice  of  the  incompetency,  or  had  equal  opportunities  with 
employer  to  obtain  notice.    Id, 

IS.  Ln^ucnoNB — Incompbtxnob  or  Ekflotxx.  —  It  is  not  error  to  refuse 
instruction  which  in  effect  limits  evidence  of  specific  acts  of  incompe- 
teni^  of  employee  to  purpose  of  showing  due  care  in  selecting  and  re- 
taanhig  suoh  employee,  and  also  limits  the  same  to  purpose  of  bringing 
notice  of  incompetence  to  employer.    Id, 

yL  NxQUosNGE  —  Low  Bkidois.  —  Emplotsx  or  Railroad  Gompant  has 
BiOBT  TO  AasiTMB  that  it  has  constructed  and  maintained  its  roadway 
and  bridges  in  such  a  manner  and  condition  that»  as  a  brakeman  upon  its 
trains,  he  oan  perform  his  duties  with  reasonable  safety,  and  that  ii 
there  is  any  such  danger  to  be  encountered  in  the  service  as  a  low  bridgog 
be  will  be  warned  of  it    iKminOk  etc  ^y  Co,  y,  Wrigkt,43l2. 
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16.  It  is  the  Duty  of  Master  to  Inform  Servant  of  Increased  Danger 
AiTD  Hazard  created  by  him  in  the  change  of  ixutchinery  or  premiseSy 
nnleu  the  senrant  hae  notice,  or  the  change  and  increased  danger  are  so 
i^parsnt  thai  he  ought  to  take  notice,    fd, 

16L  BfAnmR  SHOULD  Inform  Servavt  WHSN  Hnmro  Hu  WHEBB  TBRBX  ARi 
Danoebs  and  Haearda  known  to  the  former,  or  of  whieh  he  ought  to 
have  knowledge  bj  the  nse  of  ordinary  care,  and  whioh  are  not  ordi- 
narily and  usually  incident  to  the  business,  unless  the  danger  is  sa 
apparent  that  the  servant  will  be  bound  to  take  notice  of  it.    fcL 

17.  Railroad  Brakeman  Aseumee  Risks  Ordinabilt  and  Ppoferlt  Inoi- 
loan  TO  SnoH  Sbryzo^  bat  he  does  not  assume  the  risk  of  unusual 
dangers  ct  whioh  he  has  no  knowledgs^  or  of  which  he  is  not  bound  to 
take  notioe.    Id, 

16L  It  n  Kbouobncb  in  Railboad  Coicfamt  to  CoNWRuot  and  Maihtadi 
A  Bridge  so  Low  as  not  to  afford  sufficient  space  to  allow  twakeman  to 
walk  or  stand  without  injury  upon  freight-cars  in  the  discharge  of  hit 
duty  in  the  management  of  trains  passing  under  it;  and  where  the  brake- 
man  has  no  knowledge  of  the  danger,  and  Is  injured  by  such  bridge 
while  acting  in  the  line  of  his  duty,  the  company  is  liable.    Id, 

181  Maetbr  and  Servant— Work  Outbidb  of  Emflotmbmt — Nbouobncb 
for  Jxtrt  to  Detbrminb.  —  Where  in  an  action  for  damages  it  appears 
that  the  plaintiff  was  sent  by  his  master,  an  electric  light  company,  to 
remove  one  of  its  electric  lights  and  connect  the  wires  with  the  cirouiti 
that  the  work  assigned  was  outside  of  his  employment;  that  he  was  igno- 
rant and  inexperienced  in  such  work,  and  was  not  instructed  how  to  do 
it;  that  the  usual  time  for  turning  on  the  electricity  was  4:90  o'dock, 
p.  M.,  on  cloudy  days,  and  4:45  o'clock,  F.  m.,  on  clear;  that  the  day  on 
which  he  was  injured  was  dear;  that  he  reached  the  lamp  and  com- 
menced work  at  4:16  o'clock,  P.  M.,  at  which  time,  while  at  work  on  the 
wires,  the  current  was  turned  on,  and  that  he  received  the  shock  which 
caused  the  injury  sued  for,  —  the  defendant  is  not  entitied  to  a  nonsuit^ 
and  the  question  of  negligence  or  contributory  negligence  is  for  the  jury. 
In  such  action  an  instruction  that  plaintiff  had  a  right  to  believe  and  ex- 
pect on  that  day  that  the  current  would  not  be  turned  on  earlier  than 
usual,  that  if  the  jury  believe  that  on  such  day  the  current  was  turned 
on  earlier  than  usual,  and  plaintiff  was  injured  in  consequence  thereof 
then  defendant  was  negligent  and  plaintiff  entitled  to  recover,  is  proper* 
Colorado  B.  Co,  v.  Lubbers,  250. 

IOl  Maetbr  and  Servant.  —  Liabiliit  of  Master  must  be  determined  by 
what  took  place  before  and  at  the  time  of  the  accident.  What  he  did 
afterwards  by  way  of  precaution  to  avoid  future  accidents  cannot  be 
construed  into  an  admission  by  him  of  previous  n^lect  of  duty.  There- 
lore  in  an  acti<m  for  damages  evidence  that^  after  an  accident  causing 
the  injury,  the  master  put  up  warnings  to  employees  not  to  engage  in 
certain  work  after  a  certain  hour,  without  first  notifying  his  officers  in 
charge,  is  inadmissible.    Id, 

ML  PELLOW-SERVANTa»  Wbo  ABB.  — When  servants  are  employed  and  paid 
by  the  same  master*  and  their  duties  are  sneh  as  to  bring  them  into  such 
a  relation  that  the  negligence  of  the  one  in  doing  his  work  may  injure  the 
other  in  doing  hii,  then  they  are  engaged  in  the  same  common  business; 
and  being  subject  to  the  control  of  the  same  master,  they  are  lellow- 
ssiisuls,  no  matter  how  different  the  grades  of  service  or  compensation. 
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er  haw  fivvne  er  Attfiwl  their  datUi  may  1m-  MelfaMer  r.HLCB.  i7. 

Ox,  6sa. 

tt.  FiLLOW-flntTAim. — To  Bimnji  Ssrtaiit  to  Bbootsb  iob  trb  Kio« 
UGSKCB  ov  BI8  Fbllow-skeyakt,  it  must  be  shown  that  the  latter  waa 
moompetenti  and  was  selected  without  reasonable  care  and  prudence,  or 
was  oontinned  in  serrioe  after  the  master  knew  of  his  unfitness,    fd. 

t8L  CoKWUxrt  ov  Lawb.  — Law  ov  ths  Plaob  whsm  an  Injukt  was  Bs- 
CMmtD  by  one  servant  through  the  negligence  of  another  servant  of  tho 
same  master  mnst  prerail  in  an  action  for  such  injury,  though  brought 
in  another  stats^  whose  laws  upon  this  subject  are  difforent.   Id. 

M.  FiLLOfW-flntTAim.— BiUKXMAir  ov  a  Frxxght  Traih  ahd  thi  Gov* 

DUOltm    AHD  OfHSE   BimOTBB  OV  A  PAttlHaBt  TftADT  of  Hm  aaoM 

railroad  oompany  are  fsIlow-serTants.   Id, 

HBOHANIGS*  LIEN& 

L  Mmbaxio'8  LoBf  oAJmov  bb  Aoquibsd  AOAiHsr  FBomrrT  ov  am  Imiaiti^ 
becanse  an  infant  cannot  make  a  valid  contracti  and  a  lien  inpEas  cnsb 
Ak^r.  Seed,  4ia. 

%  MiOBAjnd'a  Lmr  job  CtovantncriNo  Sxdbwalk  zm  Fbort  ov  a  Lot  ia 

Bot  enforceable  against  such  lot  under  seQtionS120^oode  of  Iowa.    Ooe^ 

mm  ▼.  8km^  470. 

See  Imvabot,  1. 

MINES  AND  MINIKO. 

L  HmB  ABP  HzHXHG.  <— NonoB  ov  DuoovBBT  put  up  by  the  discoverer  of 
a  minaral  lode  at  his  point  of  discovery,  specifying  in  addition  to  ths 
statutory  requirements  the  extent  of  territory  claimed  along  the  yein  on 
both  sides  of  the  point  of  discovery,  ia  an  appropriation  of  so  much  ter- 
ritory for  the  period  of  sixty  days  in  which  to  sink  a  diacoTery  shafts 
although  the  boundaries  thereof  are  not  marked,  and  such  notice  renders 
void  an  overlapping  daim  on  the  same  vein  and  territory  made  within 
Um  period  mentioned,  and  based  upon  a  junior  discovery.  Omar  t. 
Soper,  2UL 

%  HmB  AHD  Momro.— TzTLB  to  Mdobbal  Lodb  in  the  actual  possession 

of  parties  claiming  to  own  it»  and  engaged  in  developing  it,  cannot  bo 

•  initiated  by  others  by  a  survey,  and  recording  a  location  certificate.   Id, 

H  Mms  ABD  MiBiNO. — SuBYBTXRO,  Stakzno,  akd  Rboobdiho  a  mineral 
location  certificate  of  a  lode  daim  previously  located,  which  overlaps  the 
territory  of  what  is  claimed  to  be  an  abandoned  lode  daim,  is  not  a  re- 
location of  the  latter  daim  within  the  meaniTig  of  Ckdorado  General 
Statutes^  page  725,  section  2411.    Id. 

L  MiNBs  AND  MiHXNO. — ^Whbbb  Lodb  Conhzstb  of  a  single  vein,  the  portion 
thereof  appropriated  by  the  first  discoverer  is  whc^y  withdrawn  from 
interference  or  daim  by  another  until  some  default  is  made,  and  the  law 
relating  to  cross-lodes  approaching  from  different  directions  and  uniting 
at  some  point,  and  authorising  the  subsequent  locator  to  cross  or  enter 
the  territory  of  the  claimant  of  the  other  lode,  has  no  relation  to  singlo 
veins.    Id. 

•»  MnrBS  AHD  MiHiHO.— Whbbb  Qhb  ov  Two  Disootbbbbs  of  a  mineral 
lode  acquired  the  interest  of  the  other  therein,  and  then  erased  the  name 
of  the  latter  from  the  notice  of  discovery,  changed  the  date  thereof  from 
time  of  discovery  to  time  of  acquiring  the  whole  interest,  and  continued 
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in  pMwIon  dsrelopfiig  the  loda,  and  elafmfag  In  good  faith  to  be  the 

owner,  no  abandonment  took  place,  nor  did  he  lose  or  forfeit  any  rights 

aoqniied  by  the  prerioos  diacovery.    Id. 
6L  Mum  and  Miniho.  — Failubb  to  Rboobd  Mihsbal  LocAiioir  Ckbtoi- 

OAn,  within  three  months  from  the  date  of  dinovery  of  the  lode,  will 

not  innre  to  the  benefit  of  the  owners  of  an  o^rerlapping  daim  based  on 

a  Junior  discovery,  when  snoh  owners  hsTo  neither  made  nor  attempted 

to  make  a  relocation.    Id. 
7.  Mran  and  Mnriifa.— Whbrb  Claim  8sr  up  to  Txtui  to  mineral  loda 

is  Toid  in  its  inceptum,  plaintiff  has  no  standing  to  qnestion  the  validi^ 

of  defendsnt's  title.    Id. 
8L  HiMiB  ABB  MiHiNa.^MiiaHo  Tmai  osimot  be  gnestiened  eoOatataUy. 

Id. 

MORTQAOEa. 

1.  Gbattil  Mqbioaob  o  vot  Void  bkuusi  MosiaiflOB  o  to  Bbobtb 
Bomb  BnraiTr  therefrom,  if  the  provisions  for  snoh  benefit  are  made  in 
good  iaidi,  and  not  for  the  purpose  of  hindering,  delaying,  or  defiraad* 
ing  creditors.     WhStmm  v.  Or\SU^  640. 

t.  OEiUTBL  MOBTOAOn  IS  KOT  TO  BB  OONHTDBBBT>  VOID  18  TO  MOBXaAaOB'a 

Gbbditobb  unlbss  Good  Faith  ov  Trabbaoxiob  is  Ebeabusbxd  bt 
Stbiot  Pboo7,  from  the  mere  fact  that  the  mortgager  is  a  step-danghter 
of  the  mortgagee,  although  that  is  a  circumstance  to  be  taken  into  eon* 
■ideration  by  the  Jury.    Id. 

lb  Obattbl  Mobtoaob  on  8took  ov  Ooosa  o  bot  Von^  as  Mattbb  ov  Law, 
A8  TO  Creditobb  ob  Mobxoaoob,  but  the  qneation  of  good  faith  should  bo 
submitted  to  the  jury,  where  the  mortgage  eontaina  a  provinoii  that  the 
mortgagor  shall  remain  in  possession  of  the  property,  and  sell  the  same 
in  the  course  of  trade,  aooount  for  the  proceeds,  snd  reoeive  out  ol  the 
same  the  expenses  of  operating  the  bnsinesa,  and  the  means  ol  snb- 
sistence  of  his  family.    Id. 

ii  MoBiiOAOB.— ThbTbbm  "AanoBMBBT  "does  not,  like  the  term ''deed* 
or  "specialty,**  signify  an  instrument  under  sesL  SamU  ▼.  BhteUeifp 
381. 

A.  MOBSOAOB  —  iBaZBUXBNT    UBDBB     SbAL.  -*  A    WbITTBB    AmOBMBHV 

founded  upon  a  valuable  oonsicieration  is  as  available  as  an  instrument 
under  seal  to  pass  assignee  the  equitable  title  to  land;  but  an  instrument 
inter  parieBp  in  order  to  pass  the  l^gal  title  to  reel  property,  must  be 
under  seaL    Id. 

C  TeTLB  ov  MOBtOAOBB  —  Ck>BVB7AB0B  OV  LaKD  WITHODT  AsSIOBMBBT  OV 

THB  Dbbt.  —  The  doctrine  would  seem  to  be  fundamental  that  if  one  nrf 
Jurii  having  the  legal  title  to  land  intentionally  delivers  to  another  a  deed 
therefor  containing  apt  words  of  oonveyance,  the  title  at  law  at  least 
will  pass  to  the  grantee;  but  for  what  purposes  or  uses  the  grantee  will 
hold  it^  or  to  what  extent  he  will  be  able  to  enforce  it,  will  depend  upon 
oiroumstances.  If  the  mortgagee  conveys  the  land  without  aaiigning 
tiie  debt  to  the  grantee,  the  latter  holds  the  l^gal  title  as  trustee  for 
the  holder  of  the  mortgage  debt,  though  the  interest  which  passes  is  of 
no  appreciable  value  to  the  grantee.    Id. 

y.  TiKLB  OV  MoBTGAOBB  IB  FeB  18  IB  NaTUBB  OV  BaSB  OB  DBrBBMIBABLB 

Fbb.  The  term  of  its  existence  is  measured  by  the  mortgage  debt} 
when  that  is  paid  o£^  or  becomes  barred  by  the  statute  of  limitations^  the 
mortgagee's  title  is  extinguished  by  operation  of  law.    Id. 
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t.  KoncE  OF  FxBi^  MoBTOAox  IS  voT  Impdtbd  to  a  Sbooni>  M OBTQAon  be- 
OMiae  his  agentt  who  n^^tiated  aad  took  the  second  mortgage^  aoted  ia 
a  like  capacity  in  respect  to  the  first  mortgage,  unless  it  is  shown  thai 
tiie  agent,  when  taking  the  seoond  mortgage,  had  the  first  mortgage 
present  in  his  mind,  and  did  not  proceed  in  the  belief  that  it  had  oeaaed 
to  be  an  existing  and  valid  lien  on  the  mortgaged  premises.    Id. 
§.  Okb  is  EinrnjED  to  bb  Rbqabdbd  as  a  Mobtoaoeb  tor  a  Talvablb 
CoNSiDBBATTOV  who  surrenders  therefor  a  prior  mortgage  with  the  ac- 
crued interest  thereon.    Conatani  v.  Bochester  UidvertUy^  769. 
10.  Advbbsb  Intxbbst  to  Mobtqagob  cannot  Pbopbblt  bb  Lrioatbd  nr 
FoBBCLOSUBB  SuTT;  but  if  it  is  put  in  issue,  tried,  and  determined,  the 
judgment  is  not  void  on  a  collateral  attack.    Johnston  ▼.  San  Frandaeo 
Savings  Union,  129. 
11*  Obal  Txstikont  to  Pbovb  Absolutb  Deed  was  vss  Rxautt  Mobtoaob 
is  not  admissible  in  an  action  at  law  in  New  Jersey.    In  the  judicial 
qratem  of  that  state,  the  jurisdiction  to  convert  an  absolute  deed  into  a 
mortgage  by  parol  evidence  is  exclusively  In  the  equity  courts.    LincUqf 
V.  (TSeUl^,  802. 
12.  Mobtoaob  is,  ik  Kew  Jebsbt,  Mbbb  Sbocbtit  tor  Debt  or  liability  for 
which  it  is  given,  and  payment  or  satisfaction  of  the  debt  or  liability  dis* 
charges  the  mort^^e,  aad  revests  the  mortgaged  premises  in  the  mort- 
gagor without  a  reconveyance.    Id, 
18.  MoBTGAOES. — Between  Pabtibs,  Mobtoaob  Xbavsfebs  Legal  Title, 
defeasible  on  performance  of  the  conditions  aad  the  right  of  immediate 
possession,  unless  by  its  terms  possession  is  reserved  in  the  mortgagor  for 
an  unexpired  term.    As  to  the  mortgagee,  the  mortgagor  has  only  an 
equity,  but  as  to  all  persons  except  the  mortgagee  aad  these  daimiag  in 
his  rights  the  mortgagor  is  the  owner  of  the  fee,  and  has  title  under 
which  he  may  maintain  ejectment  against  strangers  who  have  no  con* 
section  with  the  title  of  tiie  mortgagee,  and  the  defendant  in  ejectment 
will  not  be  allowed  to  set  up  such  outstanding  title  to  defeat  the  action. 
CoUonr.  CarUale,  29. 
li.  Under  Pboyision  ov  Alabama  Ck>Da  ov  1886,  Seotion  2892,  that  '*  when 
any  interest  less  than  the  absolute  title  is  sold,  the  purchaser  is  subro* 
gated  to  all  the  rights  of  the  defendant,  and  subject  to  all  his  disabili- 
ties,'' a  purchaser  of  the  equity  of  redemption  in  mortgaged  lands,  at 
execution  sale  against  the  mortgagor,  acquires  a  title  on  which  he  may 
maintain  ejectment  to  recover  possession  from  the  mortgagor,  who  can- 
not defeat  the  action  by  setting  up  the  outstanding  title  of  the  mort- 
gagee.   Id. 
lA.  Mobtgageb  is  Chabobd  with  Notxob  of  Faot  AyTECTiNO  Tjtlb  to 
MoBTGAOED  Pbopebtt,  whou  ho  has  readily  accessible  means  of  acquir- 
ing knowledge  thereof  which  he  might  have  ascertained  by  inquiry. 
MofiUgomery  v.  Keppel,  125. 
18.  Fbiob  Mobtgageb  is  Csaboed  with  KonoB  ov  Tebms  upon  Which 
PuBCHASB  ov  Mobtoaged  Fbofebtt  IS  Made,  where,  pending  his  ne- 
gotiation with  the  mortgagor,  he  acquires  knowledge  that  the  title  to  the 
property  ia  in  a  third  person,  with  whom  the  mortgagor  was  negotiating 
for  the  purchase,  which  was  afterwards  consummated  by  the  delivery  of 
a  deed  to  tire  mortgagor,  and  the  execution  by  him  of  a  mortgage  back 
to  the  grantor  to  secure  the  purchase-money.     Id. 
17.  Onb  Who  Ck>ifB8  into  Equitt  bob  Eelief  against  Cloud  Cast  bt  Fqbb- 
OLOSUBB  PBooBBiiXHcn  UPON  BIS  Intbbbst,  whioh  escaped  being  bomd 
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fcy  ft»  iibonB  bk  tandomn  through  a  aHp  in  Hie  |ii  iinwifflBfli,  wfll Iw  i» 
qniiedy  M  a  eoidEtiai  for  relief^  to  pay  hia  proportion  «l  tha  aoriiiiga 
dabt»  koa  tha  amoont  of  tha  lanto  and  profits  of  hIa  iatoml  laaoiyad  ^ 
tha  mor^igea^  who  poichaaed  at  tha  f oredoanxa  aala  and  want  iata 

8aa  Eiaonmrr;  HousnAiM^  S. 

ICUKICEPAL  BONIXS. 
8aa  MuinaiFAL  CovpcmArtxamf  S-& 

MUNIOIPAL  OOBFORATI0Na 

1.  Av  bmnuBT  nr  tki  Stbsbb  ov  ths  Citt  or  Nnr  Tone  hat 
Gbahtbd  nr  PAErgiuiii,  and  inwrooahly,  by  tha  oitj  aathutUJM. 
pU  r.  O'Brimt  684. 

S.  Spboul  Mxmiio  ov  ▲  Bqabd  ov  Sutbbtibqbs  will  ra  Pjuwimmd  id 
BATB  BEDT  LuALLT  Oausd.     Tknueff  Y.  Btcwi^  679. 

lb  NaooTiABLi  CouiiTr  Bonini  abi  Valid  nr  Havimi  ov  Bona  Rdb  Pum- 
CBAnERS  lOB  Valui^  notwithstanding  thero  wera  suoh  irrognlaritiaa  in 
oalling  and  *><^Mi«g  tha  elaotians  anthoriaing  their  issoa  that  if  tha  qnaa- 
tion  of  their  validity  had  haen  raised  in  tha  proper  manner  and  at  tha 
proper  time  they  would  have  heen  held  invalid.    8taii  ▼•  CVwwwitofaaerf, 


4b  OcnrnuiOT  bt  Oirr»  ahd  ABDmovAL  BoMBa  Ibsusd  aitd  DnoamD  bt 
It  iKBBBUVBBBy  ABB  BoTH  VoiD^  where  a  €i\j  in  Kanaas  lafonda  a 
portion  of  its  outstanding  bonded  indebtedness  at  sixty  oanta  on  tha 
doUar»  nnder  chapter  89  of  the  laws  of  1877,  which  permits  it  to  refand 
sneh  indebtedness  at  that  rata  only,  and  at  the  same  tima^  and  aa  a  part 
of  tiia  same  transaotion,  it  enters  into  a  oontraot  with  tha  holdeta  of  the 
osjginal  bonded  indebtedness  to  issue  still  other  and  additinnal  bonda  on 
the  sama  bonded  indebtedness,  and  todepoaitsnch  additional  booda  with 
a  third  party  to  ba  afterwards  delivered  to  the  holdera  of  the  original 
bonded  indebtedness,  and  to  beoome  valid  and  binding  instnunents  upon 
certain  contingencies;  nor  are  they  valid  nnder  chapter  60  d  tha  laws 
of  1879,  becsnse  the  bonds  ware  not  issued  in  oonfomitty  with  that  aot; 
nor  valid  nnder  chapter  67  of  the  laws  of  1873;  becsnse  tha  dty  oonncQ 
never  took  action  as  provided  nnder  such  aot|  and  tiia  bonda  ware  not 
iMoed  therennder.    Brown  v.  Atddaon^  616. 

I.  Pabtt  Who  BBcnovBi  Bbbbvit  ubdbb  Coxnucr  Ebtsbbd  nno  nr  Good 
Faith  mawBaa  GoBPOBATiair,  Public  ob  Pbivax^  abd  lamfuWAL, 
bat  which  contract  is  void  in  whole  or  in  part  becsnse  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into  it  in 
the  manner  in  which  it  was  entered  into^  bat  which  is  not  immond,  in« 
actable,  or  nnjnst,  and  which  is  performed  in  whole  or  in  part  by  and 
on  tha  part  of  one  of  the  parties^  and  the  other  party  reoeivea  benefits 
by  reason  of  snch  performance,  over  and  above  any  eqnivalent  rendered 
in  retain,  and  these  benefits  are  such  as  one  party  may  lawfully  render 
and  the  other  party  lawfully  receive^  will  be  required  to  do  equity 
toward  the  other  party,  by  either  rescinding  the  contract  and  pUcing 
him  in  ttaiu  qua,  or  by  accounting  to  him  for  all  benefits  received  for 
which  no  equivalent  has  been  rendered  in  return;  end  all  thia  shoold  ba 
dona  aa  nearly  in  aooordanoe  with  the  tstms  of  tha  contract  aa  Hia  law 
,«Bd  equity  wfll  permit    M. 
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C  MmnciFiL  OoBKnumm  will  bb  TtaquaMD  to  Aooomnr  to  HfnDVRs  ov 
OsianrAL  Boitdbd  Indxbthinxss  vob  All  BufBRis  Rboiived  bt  It 
TOBBB  GoMTBAor  to  re-fnnd  the  bonds,  which  is  Toid  beomnso  of  a  want  of 
power  on  the  part  of  the  corporation  to  make  it  in  the  form  in  which  it 
was  made,  where  the  contract  is  not  inequitable  or  nnjnsti  or  otherwise 
illegal,  and  has  been  performed  by  such  holders,  and  vnder  which  the 
oofpoffstian  has  reoeived  benefits  which  it  might  lawfully  have  receiyed, 
and  for  which  it  has  rendered  no  equvalent.    Id, 

SeeCcmFOKATiDBs;  FBANGmsBB;  NvnaHCB,  6,  6. 

MURDER. 
See  Obimxnal  LiLW. 

NBOUOENCB. 

L  Hbouobbob  bi  thb  OmmoH  of  Cabb  ob  OAvnoH  nr  Wbat  Wb  Do; 
bQt  where  there  is  no  duty  to  be  caatums  and  vigilant,  there  can  be  no 
Dflgligenoe  in  the  legal  sense  of  the  term.    MarrU  t.  Brown,  751. 

ti  Quvnoir  or  Ccxrtbibdtobt  NBauoBzi ob  is  to  bb  Detbbmxnbd  bt  Jubt» 
and  Bot  by  the  ooort^  when  the  testimony  leaves  th»  question  in  doabt. 
G^  lLlt.C<>,r.  Lee,  798. 

lb  OFcnoir  AS  Bvidbnob  on  Qusstiob  of  COnTJUBUitiKi  Nboliqevob.  —  In 
an  action  against  a  railroad  company  for  eanaing  the  death  of  an  em- 
pliyyee  who  was  on  a  hand-car  at  the  time  that  it  came  in  collision  with 
an  extra  train  of  defendant's^,  causing  the  accident,  the  defendant  may 
ask  a  witness,  who  was  a  co-employee  and  on  the  hand-car  at  the  time, 
and  who  had  testified  to  all  the  facts  relating  to  the  matter  in  dispute, 
whether  deceased  had  sufficient  time  to  Jump  from  the  hand-car  before 
the  cblliBion  happened.    Qubm  v.  New  Torh  etc  R,  R,  Co,,  284. 

4i  BvnnDTOB — Inconsistent  Statsmbrts  o&  Coimnor  of  WmrBSS.  —  In  an 
action  against  a  railroad  company  for  causing  the  death  of  an  employee^ 
after  the  superintendent  of  ilie  company  has  testified  that  the  rules  and 
regulations  in  force  at  the  time  of  ^e  accident  were  the  best  that  could 
be  devised  for  such  exigencies,  he  may  be  asked  on  eross-examination  if 
he  has  not  issued  new  rules  and  orders  since  the  aocident»  to  show  incon- 
sistency in  his  testimony.     Id, 

i.  KBQLioBzrcB  OF  Tbibd  Pabtt  will  not  bb  Imputed  to  Plaintiff  seek- 
ing damages  for  injury  occasioned  by  defendant's  negligence,  where 
plaintiff  was  injured  without  his  personal  fault  while  riding  in  a  private 
eonveyance  under  the  sole  control  and  charge  of  the  owner  and  driver, 
who  was  a  fit  person  to  manage  horses.   Branneny.Kobomo€tc,Co.,^\\* 

i.  Whbbb  thb  Issub  is  Nboligenob,  It  must  be  Alleged  and  Madb  to 
Appbab  fbom  thb  Bvidencb  that  plaintiff  was  not  guilty  of  negligence 
contributing  to  the  injury,  and  if  from  the  whole  evidence  it  cannot  be 
determined  whether  or  not  he  was  free  from  such  negligence,  he  cannot 
recover,  unless  the  defendant  be  chargeable  with  willful  wrong.     Id, 

y«  Willful  Wbono  Which  will  Jusiitt  Reoovebt,  notwithstandino 
Ck>NTBiBUTOBT  Nbouobnoe,  cxists  where  there  is  an  express  intent  to 
commit  the  injury.  It  may  also  exist  where  there  is  a  constructive  or 
implied  intent^  as  where  the  act  which  produced  the  injury  is  done 
under  circumstances  such  as  evince  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained  of,  or  where 
H  ia  committed  under  such  cireumstances  that  the  natural  and  proba- 
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ble  oonseqneiioea  of  tfaa  act  wonld  bo  to  prodnM  fbe  lofvy*  otharwiM 
there  ib  no  each  wOlfal  wrong.    Id. 

8l  Neouoxrob— Evidskob  or  Obaraotib  asd  Bxtxht  ov  Ihjust  in  Ao* 
nov  VOB  DAMAflM.  — In  such  action,  for  the  pnrpoae  of  showing  the 
diaraotar  of  hia  injury  and  the  natora  and  intensity  of  his  suffering, 
plaintiff  may  show,  after  stating  how  aooident  oocnrred  and  the  manner 
and  extent  of  hia  injury,  that  after  he  had  extricated  himself  from  the 
collision  oansing  the  injury,  he  had  prooeeded  in  hia  disabled  condition 
abont  one  quarter  of  a  mile  along  the  traok  to  flag  a  train,  and  prevent 
its  running  into  the  wreck;  that  he  had  ao  done  believing  it  to  be  hia 
duty  aa  brakeman;  that  in  doing  snoh  act  he  had  anffered  great  pain, 
and  after  flagging  the  train,  became  nnoonaeloua,  sad  remained  ao  till  the 
naixt  day.  JBrnrnmriBe  tte.  B.  JL  Oa.  w,  Ow^tom,  458. 

Baa  OomiOH  Cabsobs;  Bbiopfxl,  2;  Mabtbb  Am  Sbbyaht;  Railboaiml 

nBGKniABLB  INSTRUMENTS. 

L  Makbe  ov  F&omBBOBT  NoTX  Who  Signs  Is  wixboitt  RBAioNa,  ob 
BATXNO  It  Bkad  to  him,  no  frand,  deoeit^  or  misreprasantatuni  being 
pfBotioad  by  which  he  waa  induced  to  do  ao^  cannot  dsfeat  an  aotioa  on 
it  byan  assignee,  under  the  plea  of  mm  tU  fadtmn^  beeanaa  he  did  not 
know  it  waa  made  payable  to  a  partnership  and  not  to  an  individnal 
partner  with  whom  he  waa  dealing,  and  against  whom  ha  daimad  a 
aet-ofll    CwMon  t.  Lkndaefi^  38. 

%  OoHBiDBBaTiON  ov  NoTB  IB  NOT  Illboal  whon  it  la  given  by  an  agent  of  a 
ooonty  treasurer,  whom  the  latter  had,  without  authority  of  law,  i^ 
to  conduct  the  office,  to  aecure  the  repayment  of  non^ya  pre* 
misappropriated  by  such  agent.  Board  qf  St^pervuon  ▼.  iil* 
/brd,  637. 

lb  Bill  ov  Ezohanob  ob  Chbok  Spegdtino  No  Tub  ov  Pathbnt  ia  pay- 
able on  demand.     Parher  v.  Beddiek,  646. 

4b  Fbbbbhtment  tob  Patxbnt  ov  a  Bill  ob  Obbok  Patablb  on  Dbiiavb 
mnat  be  within  a  reaaonalile  time.    Id. 

ii  What  ib  Bbasonablb  Tm  within  WmoB  to  Pbbbent  Bill  ob  Chbok 
BOB  Patmbnt  ia  a  queation  of  law  to  be  determined  by  the  court  when 
the  foota  are  ascertained.  Delay  in  such  presentment  cannot  be  reaaon* 
able  if  it  ia  more  than  is  fairly  required  in  the  ordinary  coarse  of  bnai* 
neas^  without  special  inconvenience  to  the  holder,  or  by  the  apaoial 
oircnmstances  of  the  case.    Id, 

C  Fbbbbntmknt  TOB  Paticxnt  when  thb  Draweb  ov  a  Bill  Lnm  nr  ▲ 
DiiVBBBNT  Placb  vbom  That  IN  Whioh  It  IB  Dbawn,  and  the  in« 
atrument  must  be  sent  by  mail  for  presentment^  must  be  by  mailing  it 
the  next  day  after  it  was  received  by  the  holder,    /j. 

y«  Paveb  Payable  on  Demand  mat  be  Put  in  Ciboulation,  but  m  Uurt" 
MATE  Presentment  for  Payment  cannot  be  delayed  beyond  a  reaaon* 
able  time  by  successive  transfers,  any  more  than  it  can  by  being  looked 
up  or  held  an  unreasonable  time  by  tiie  first  or  any  aucoasaive  holder.  Id. 

C  Dblay  in  Pbebentino  a  Check  tob  Payment,  though  Suttigixnt  to 

HwtMLan  THE   InDOBSEB   THEBEOT,   WILL    NOT    ReUEVE    THE    DbAWBB 

from  liability,  unless  he  shows  that  he  was  injured  thereby.    Id. 
%  Kbqotiable  Inbtbumbntb.— Bona  Fide  Pubohaseb  or  Negotiable  Bill, 
BoND^  OB  Note,  Aoquieeb  Good  Titlb  thbrbto^  altfaoaj^  ha  bnya 
from  a  thie^  if  he  pays  value  for  it  without  notice  of  the  infirmity  af 
hia  vandor'a  title.    £kut  Birminffiam  L.  Co.  v.  Deim^  73. 
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Ml  CnennaAza  ov  Oobfqbati  Bbabxs  ov  Stock,  nr  OBimrART  Form,  is 
VOT  NaoonABUi  "BAnsL,  notwithstending  *  onttom  er  luage  among 
itookbiokentoiihoooiiitrary;  andaamiioceatpiiroliAaerfQrvalneof  raeh 
oertificato,  although  indorsed  in  blank  by  the  owner,  obtaina  no  better 
title  to  the  etock  than  his  vendor  had,  in  the  absence  of  all  negligence 
on  the  part  of  the  owner.    Id. 

11.  VSNDOB  ov  KeQOTIABLB  BoNDS  OB  KOTES  WhO  AsSIONB  ThKM  "  WITHOUT 

Rkx>ubsb  "  IS  LzABLS  ON  Impuxd  Wabhantt,  in  the  abeenoe  of  exprese 
representation,  for  any  deficiency  between  the  amount  apparently  due 
npon  the  face  of  the  instmment  and  the  amount  legally  ooUectible  upon 
i^  although  the  deficiency  arises  from  a  successfal  interposition  of  the 
defense  of  usury  whereby  the  collection  of  interest  on  the  note  is  de- 
feated. Drennan  r,  Burm,  354. 
IS,  VxNDOB  or  Nbootiablb  Kotb  is  Ookglubbd  bt  Judgmbmt  Obtaimsd 
n  Suit  or  WmoQ  Hb  bad  Dub  Nones,  between  his  vendee  and  the 
payor  of  the  instrument,  and  in  which  suit  the  defense  of  usury  was  set 
up^  although  suoh  vendor  was  not  expressly  requested  to  take  charge  of 
the  mit^  and  the  note  was  sold  **  without  reconne."    Id, 

See  AoBNor,  8;  Plbdob,  5;  Usubt. 

NSW  TRIAL. 

Haw  Tbiaii  mat  bb  Q&abted  whbbb  Vebdiot  is  AaAiNsr  LnrEBvonomi 
or  CouBT.  Instructions,  whether  right  or  wrong,  constitute  the  law  of 
the  case^  and  it  is  the  duty  of  the  jury  to  follow  them.  Cram  v.  Ckkagm 
ete.  iff  Ch.9  479. 

NOnCB. 

KwiiiiinB  AS  Nonoa  or  Equitablb  Titlb.  — Ir  Obabtob  Rbmaivs  or 

PoasBBiOH,  this  is  not  snfficienti  as  against  his  recorded  deed,  to  put  in* 

tmding  purchasers  on  inquiry  to  ascertain  whether  the  deed  was  fraudu' 

lent^  or  whether  the  grantor  retains  any  interest  in  the  land.    HaJUr  v. 

8inuiQ0p  669. 

SeeAoENOT;  Plbdob. 

NUISANCE. 

1.  OunTLamiBo  KuiSAiraB— Damaobs — Avbbhbnt  or  Biquest  to  Bbhovb 
Samb.  —  Where  a  party  comes  into  possession  of  land  as  grantee  or 
lessee  with  an  existing  nuisance  upon  such  land,  and  he  merely  permits 
the  nuisanoe  to  remain  or  continue,  he  cannot  be  held  liable  in  action  for 
damages  until  he  has  been  first  notified  or  requested  to  remove  the  nui^ 
■ance.     Gtrffy.  Anbenbrandt^  342. 

S.  KuisANOK.  — It  is  Nsgessabt  to  Avbb  that  thb  Natubal  Flow  or 
Wateb  has  bbbn  Qbstbuoted,  in  action  for  obstructing  water  and  over- 
flowing plsintiff 's  land,  for  otherwise  the  complaint  is  susceptible  of  the 
construction  that  the  waters  whose  flow  was  obstructed  were  such  as 
the  owner  of  the  servient  tenement  was  under  no  obligation  to  receive. 
Id. 

lb  Mbasubb  or  Damaoss.  —Whbbb  thb  Nuisanob  is  not  Nbgbbsabilt  a 

FBBifABBBT  One,  but  may  be  abated  at  any  time  by  the  defendants,  thb 

measure  of  damages  is  a  depreciation  of  rental  value  while  the  nuisanoa 

•flristed,  in  a  case  where  the  alleged  nuisance  was  the  rendering  of  plain* 

tiff's  dwelling-hoase  uninhabitable  by  reason  of  foul  and  unhealthy  odon 

emitted  from  defendants'  stock-jrards.    Shivel^  v.  Cedar  B.  etc  Co.,  471. 
Am.  Br.  Bbp.,  Vol.  vn.  ^61 
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4.  It  m  No  Dnmna  that  Nuibanob  was  Nscbbsast  to  tub  QnaAmni 
ov  Baxlboao  ST  DnrsHDAirns  in  a  case  where  the  alleged  iajory  wae 
to  plaintiff's  dweUing-honse,  caused  by  the  proximity  to  stoek-yitrdfl^  and 
the  odors  complained  of  were  nnwholesome^  threatening  the  health  of 
the  inmates  of  the  house,  it  not  being  shown  that  they  were  nnaToidable, 
or  that  the  yards  might  not  have  been  located  at  another  place  on  the 
load  with  eqnal  convenience  to  the  road  and  its  patrons.    Id. 

i.  NuiBAROEy  POWKB  OV  MUKIOIPAL  Ck>RF01LATI0N  TO  DbOLABS  WhaT  IS  A. — 

A  mnnioipal  corporation  cannot  make  that  a  nuisance  which  is  not  snch 
in  &ct;  therefore  an  ordinance  which  declares  that  "all  hqg-pens,  or 
lots  now  nsed  as  such,  are  hereby  declared  a  nuisance^  and  shall  be 
abated,"  is  too  broad  and  sweeping  in  its  proviaiaDS,  and  is  invalid.  Ex 
parte  (yLeary^  640. 

9.  COBVOBATIONS.—  FaILUSB  OH  PaBT  OF  MUVICIPAL  OOBPORATXON  TO  FlIO* 

TiBB  Mkaks  for  abating  a  nnisance  wholly  on  private  property,  and 
caused  by  the  act  of  the  owner  alone,  or  the  onussion  of  its  officers  to 
abate  the  nnisance  when  the  means  are  provided,  gives  no  cause  of  action 
against  the  corporation  to  one  who  is  injured  by  snch  neglect  of  da^. 
Jameg  v.  Tmsteeif  680. 
T.  Pbiyatb  CinzBN  can  oxtlt  Abatb  Pubuo  Nuisanob  whxn  It  KBommHi 
Obstbuction  to  the  exerdse  of  his  private  right.  Bnt  when,  by  inter- 
fering with  and  cansing  a  deprivation  of  the  enjoyment  of  his  private 
right,  it  becomes  as  to  him  a  private  nnisance,  he  may  abate  it.  Browm 
r.De€fr<ffp79L 

OFFICE  AND  OFFIGEBa 

PoWBBS  ov  Fish  InaraoioB  Judicial.  —The  power  of  a  fiah  Inspeotor  to 
determine  the  quality  and  healthfnlness  of  fish  offered  for  sale  in  die 
markets  of  a  city,  and  if  f oond  to  be  unwholesome  or  unfit  to  be  eaten, 
to  condemn  and  destroy  it^  is  judicial  in  its  natore^  and  he  is  not  liabk 
to  sny  one  in  an  action  for  damages,  however  erroneously,  ignonntly, 
negligenilyf  or  carelessly  he  may  act  in  the  exerdse  of  sndi  powar,  pro* 
▼ided  he  aots  within  his  jurisdiction.    Fath  v.  Kaeppelt  867. 

See  Bomis;  Jubticbs  or  thb  Pbacb. 

PARENT  AND  CHILD. 

Adorbd  Child  is  Entitlbd  to  Sucobbd  bt  Inhbbitavob  to  Bbkaxb  of 
ADOPmio  Pabbbt,  nnder  sections  227,  228,  and  1386  of  the  CSvil  Coda 
of  Oalifomia,  whidi  provide  that  the  adopted  child  ahall  be  ^'regarded 
■ad  treated  in  all  respects  as  the  child  of  the  person  adopting^  **  and  ahall 
''have  all  the  rights  and  be  subject  to  all  the  duties  of  the  l^gal  rektioa 
«f  parent  and  child."    NewmeuCe  JShiate^  146. 

See  Fbaudulbnt  ComrBTAMCBB. 

PARTNERSHIP. 

!•  Pabthbbbhip.  — Onb  Mbmbbb  ov  Pabtnbbship,  whbthbb  thbh  Ezmna 
OB  DnnoLVBD^  oabnot  Affbofbiatb  the  firm  assets  by  tnasfoEriog 
them  in  satisfaction  of  his  individual  debt  without  the  authority  or  oon- 
■ant  of  his  copartners.  Such  transaction  is  a  fraud  on  the  lattar,  and 
does  not  divest  the  title  of  the  partnership  in  &vor  of  the  aapaiato  cred- 
itor, whether  ha  knew  it  to  be  partnevahip  ptDpatiy  or  aot. 
▼.XMi^,88L 
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S.  Bxr-oyy.  — Iv  Aonov  oh  Paxtkxbship  Duahxv  whrrib  Bbouuht  nr 
Kami  or  PABmBamp  or  their  Mngneet  the  defendant  otnnot  set  off 
against  the  partnership  demand  an  individnal  debt  dne  him  from  one  of 
the  partners.    Id* 

8.   FUKDS  MlSAPPBOFBIATBD  B¥  OnX  PABTirBB  TO  THB  PaTXBHT  OF  HD  Iv- 

piviDVAL  DsBTB  may  be  reoovered  back,  if  needed  for  firm  porposesy 
and  if  paid  to  a  oreditor  who  had  knowledge  of  the  misappropriatioii  at 
the  time  he  reoeiTed  payment,  and  the  misappropriation  was  without 
the  assent^  express  or  implied,  of  the  other  members  of  the  firm.  Dmiu 
V.  AOinmm^  373. 

4.   FlTNSS  or  A    PABmEBSHXP  MmAPFSOFBIATBD  TO  THB  PATMBNT  OV  THB 

I>KBrs  ov  A  Mbmbbb  or  thb  Firm,  with  thb  Absbmt  op  thb  Othbr 
Mbmbbbs^  cannot  be  reooYcred,  unless  the  partnership  is  insolvent^  and 
the  moneys  thns  nusappropriated  are  reqidred  to  diioharge  its  obliga- 
tions.   7(2. 

ft.  LAflHis.  —  It  is  nnreasonable  to  delay  nearly  two  years  after  knowledge  of 
the  misappropriation  by  a  partner  of  the  firm's  money  to  the  payment 
of  his  debts  before  bringing  action  for  its  recovery.    Id. 

C  BviDBNCB.  —  In  AonoN  to  Bboovbb  Monbt  on  thb  QBOinn>THAT  It  was 
Muappbopbiatbd  bt  a  Pabtnir  to  thb  Patmbnt  op  his  Indiyidual 
Dbbt,  the  plainti£^  before  he  can  socoeed,  most  prove  that  the  moneys 
withdrawn  by  such  paitner  were  in  excess  of  the  snms  which  he  was 
entitled  to  di»w  from  the  partnership  on  his  individual  aooonnt.    Id, 

7.  In  Cabb  op  an  Bxiodtion  against  Qnb  onlt  op  Sbvbbal  Pabtnbb8»  the 

proper  mode  is  to  levy  upon  and  sell  such  partner's  interest  in  the  whole 
of  the  partnership  effects^  and  not  in  specific  articles  of  the  partnership 
property.    Qtrard  v.  Bates^  860. 

8.  Pabtnbb  IB  Nbgbbsabt  Pabtt  to  Bill  pob  AcoouNTiNa^  where  by  sale  on 

ezeoutian  only  part  of  his  interest  in  the  partnership  is  disposed  of,  and 
the  purchaser  seeks  for  a  settlement  and  adjustment  by  such  bill  d  the 
partnership  affiurs.    Id, 

%  Salb  op  Pabtnbbship  VBonaen  on  Exboutiun — Injunotion.  —  Interest 
of  one  partner  in  goods  or  property  of  the  firm  may  be  seind  and  sold 
on  execution;  but  speoific  articles  of  partnersh^  property  cannot  be 
levied  upon  and  sdd;  and  if  the  officer  seeks  to  sell  such  speoifio  arti- 
elesi  the  other  partners  may  enjoin  the  sale  or  delivery  of  the  articles. 
YFtUiams  ▼.  Xevrff^  403. 

IOl  Bbtoppbl. — Dbolabationb  OP  Qnb  Pabtnbb  that  PsopiBTrLBViBD  ON 
and  Sold  undbb  Exboution  is  the  individual  property  of  another 
partner,  for  the  satisfaction  of  whose  debt  it  is  taken,  when  made  with- 
out the  knowledge  of  the  copartnem^  do  not  estop  the  firm  from  asserting 
that  it  was  partnership  property;  and  notice  to  one  partner  that  prop- 
erty was  about  to  be  so  sold,  and  his  acquiescence  in  the  sale^  do  not 
estop  the  partnership  from  asserting  its  claim  thereto.    Id, 

11.  iNjvNcrnoN — Tbndbb.  —  Salb  op  Pabtnbbship  Pbopbbtt  undbb  Ezb- 
OOTION  MAT  BB  Sbt  Asidb,  and  purchaser  of  such  property  may  be  en- 
joined from  its  removal  where  it  has  been  wrongfully  sold  to  and  pur- 
chased by  him  at  such  sale;  nor  is  it  necessary  in  such  suit  to  tender 
to  the  purchaser  the  price  paid  by  him  for  the  property,  and  it  makes  no 
diflarenoe  that  a  remedy  at  law  by  way  of  replevin  lor  the  property 
BBJi^  be  brought.    Id. 

PERJUET. 
See  Cbocinal  Law. 
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PHYSIGIAN& 

1.  Acnov  IS  Om  Sovndzno  in  Tout  ahd  hot  vfoh  Covtraot,  when  the 
oomplunt  alleges  as  the  gravcmien  of  the  actian  that  the  defendant  die- 
regarded  his  dnty  in  the  premises  by  negligently,  wrongfoUy,  and  care- 
lessly failing  to  make  a  proper  diagnosis  of  the  plaintiff's  fiisease^  and  to 
prescribe  proper  remedies  therefor,  although  it  also  allsges  an  implied 
contract  of  the  defendant  to  treat  the  plaintiff  in  a  skillfol  and  proper 
manner.    Kebon  v.  Harrington,  900. 

S.   PhTBICIAN  OB  SVBGEON  IS  BOUKD  TO  RTEBOnM  SUOH  BbASOMABLI  OaBM 

AMD  Skill  as  is  osoally  possessed  and  ezeroiBed  by  physiciaas  and  sor- 
geons  in  good  standing,  of  the  same  system  or  school  of  practice^  in  the 
vicinity  or  locality  of  his  practise,  having  due  regard  to  the  advanoed 
state  of  medical  or  snigical  science  at  the  time,  where  he  holds  himaelf 
ont  and  accepts  employment  as  such  phyaioiaa  or  surgeon,  whether  he 
has  been  doly  licensed  or  not.    Id. 

8.  To  CoMsrrruTB  Ststem  ov  Pbactisb  a  School  of  Msdiohtx^  it  must  have 
rales  and  principles  of  practice  in  respect  to  diagnoslB  and  remedies, 
which  each  member  b  supposed  to  observe  in  any  given  case.    Id. 

L  Claibvotant  Putsioians  abb  Bound  to  Tbbat  Patibnts  with  Obu* 
NABT  Skill  and  knowledge  of  physicians  in  good  standing  practicing 
In  that  vicinity,  although,  not  having  any  fixed  principles  or  formulated 
rules  for  the  treatment  of  diseases,  they  cannot  be  regarded  as  consti- 
tuting a  school  of  medicine.    Id. 

6.  Olaibvotant  Phtbigian  Suxd  iob  MALnuuTmn  cannot  bb  Hbabb  to 
Chabob  with  Nboliokncb  the  patient's  fiither,  because  the  latter,  with 
full  knowledge  of  the  def endant*s  methods  of  diagnoeis  and  pre8Ciiption» 
employed  him  to  treat  his  son.    Id. 

0.  Dbfositiom,  whbn  not  Admissiblb  as  Evidencb  in  Chief.  — In  an  aotioa 
against  a  physician  for  malpractice^  a  deposition  of  the  pUmtiff 's  fiatiier, 
taken  in  a  suit  brought  by  the  latter  against  the  defendant  for  loas  el  his 
son's  services  by  the  same  malpractice^  is  not  admissible  ae  e?idenee  ni 
chief  against  the  plainti£    Id, 

See  Witnbbsbb^  2. 
PT^EADINO  AND  PRAGTIOE. 

1.  WBBBB  BzXBA-FBOFRaSIONAL  StATBICXNTB  ABB  MaDB  BT  OOCaBBL  DT  A»* 

DBBSBiNO  JuBT,  there  is  no  error  if  matter  is  set  right  1^  court  in  mbh 
manner  that  no  harm  oould  have  resulted.  SvamvUle  He  R.  R,OtK  ▼• 
(?HyloM,458. 

%  BsicABxa  OF  Counbel  Pbokptlt  Dbafpbovbd  bt  Cocbt,  and  Gomraift* 
AOiBD  by  the  charge  of  the  court  to  the  jury,  are  not  ground  lor  re- 
versal.   NeUon  v.  Harrington,  900. 

8.  Pabtt's  Pleading  is  to  bb  Taken  Most  Stbonolt  AOAonr  Himbklv, 
and  most  favorably  to  his  adversary.    Cfrqfr,  AfJxnbrandt,  S42. 

4.  Pleading  and  Practiob.  —  Dupuoitt  oe  Redundanot  is  not  ground  of 
demurrer,  except  in  the  case  of  dilatory  pleas.    Camion  v.  Lmdseif,  38. 

6.  Demubrer.  •—  Whebe  Replication  is  Filed  to  a  Plea,  and  the  repUoa* 
tion  ia  demurred  to^  the  demurrer  will  be  carried  back  and  sustained  te 
the  plea  itself,  if  that  is  defective.    Shalueki/  v.  FiM,  617. 

0.  PlbADINO  ANDPBAOnCB.---PABTTSBXTINOUPAFFIBMAnTBD0n8Bhae 

the  burden  of  proof  to  show  it  true.  £MsPi»s&iiryele.CxT.£lMli€ii/ 
He  Oe.,  226. 
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f«  TiMABao  im>  Praiotriii.  — Pabtt  mat  ]>knt  wholly  the  wrong  with 
wfaioh  he  is  charged,  patting  the  party  alleging  it  to  the  proo(  relying 
npon  his  inability  to  make  each  proof  of  any  part  of  the  whole  wrong. 
Bat  the  fact  that  the  complaining  party  does  sacceed  in  proving  a  part 
only  of  all  the  wrongs  alleged  is  no  evidence  that  defendimt  is  sarprised 
in  either  fact  or  law.    Id, 

i.  AsBWXBy  AvKBHXNTBor,  WHIN  Dbsboi)  DotTED.  —  Allegations  of  agency 
and  authority  pleaded  as  new  matter  in  a  reply  are  to  be  deemed  to  be 
controverted  by  defendant  withoat  the  filing  of  any  pleading  or  affidavit 
denying  the  same^  nnder  section  86  of  the  Kansas  code^  which  does  not 
provide  for  any  pleading  to  the  reply,  except  a  demorrer,  and  section 
128;  which  provides  that  "the  allegation  of  new  matter  in  the  reply 
■hall  be  deemed  to  be  oontroverted  by  the  adverse  party*  as  apon  direct 
denial  or  avoidance,  as  the  case  may  reqaire,**  notwithstanding  section 
108;  which  provides  that  "  in  all  actions^  allegations  of  ...  •  any  i^ 
pointment  or  anthority  shall  be  taken  as  trae,  onless  the  denial  of  the 
nme  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney.  ** 
Ckmihienial  ln»,  C<k  v.  Peareet  667. 

IL  Nonsuit  Imfbopbb  when.  —  Where  the  liability  of  a  defendant  corpora- 
tion, if  any,  mnst  arise  oat  of  its  faflore  to  perform  daties  imposed  by 
its  charter,  or  oat  of  the  negligent  manner  in  which  it  performed  those 
duties,  and  the  facts  and  the  inferences  are  in  dispute,  a  nonsoit  shoald 
'  not  be  granted.    KBOtor  L.  Co,  v.  8L  Croix  B,  Co,,  837. 

IOl  Bill  ov  BxoipnoNa  is  in  record,  notwithstanding  the  rendition  of  the 
Judgment  and  the  approval  of  an  appeal  bond  intervened  between  the 
overroling  of  a  motion  for  a  new  trial  and  the  giving  of  time  within 
which  to  file  such  bin.    LoidgMe  etc  Co,  r.  WHg^  432. 

11.  FlULOTZOS.  — To  Bbino  iNST&ucnoNB  nnt>  thb  Rxodbd  without  a  bill  of 
exceptional  the  Indiana  statute  imperatively  requires  that  they  shall  be 
signel  by  the  judge  and  filed.  That  they  must  be  thus  filed  is  a  rule 
of  practice  established  by  the  legislature,  which  the  supreme  court  can- 
not change:  R.  S.  1881,  sec  633»  clause  6.    Id, 

12.  iNSTBUonoNS.  —  It  is  unnecessary  to  embody  all  the  law  of  the  case  in 
one  instrnction;  and  where  a  role  of  law  applicable  to  the  case  is  given  in 
one  instruction,  it  ia  not  necessary  to  repeat  it  in  another;  if  an  instruo- 
tion  is  not  erroneous  as  to  the  law,  and  is  not  fall  enough,  the  party  who 
thinks  it  faulty  shoald  submit  additional  instructions.    Id, 

18.  Inhthuotions.  — All  instructions  given  must  be  considered  together,  and 
if^  so  oonsidered,  they  correctly  and  intelligibly  state  the  law,  and  are 
not  oonfasing  to  the  Jury,  the  judgment  will  not  be  reversed  because  of 
inaccuracy  of  some  perticolar  instruction.    Id, 

14  Although  iNflRTBUonoN  o  Ebbonious,  yet  if  it  appear  from  the  finding 
of  the  Jury  that  it  was  a  harmless  error,  it  can  famish  no  ground  <^ 
complaint.    Id, 

IS.  It  is  No  Ebbor  to  Birusi  Ibstbuotion  when  there  is  no  evidence  to 
which  the  same  is  applicable.    BoamnUU  ele,  IL  B.  Co,  r,  Ch^fUm,  468. 

18.  iNSTBuonoNs  SHOULD  Statb  Lbgal  Fbinoiflbs  Apflxoablb  to  thb 
Faosb  or  THB  Oasb,  and  not  Mebb  Genxbal  EuLiB  ot  Pouot  which 
may  or  may  not  be  wise  and  proper  in  the  conduct  of  a  particular  busi- 
ness.   Id, 

17.  If  iNSTBUonoNS^  Takxn  as  a  Wholb,  abb  Cobbiot,  it  oonstitntas  no 
ground  for  reversal  that  a  portion  of  them  taken  seperately  are 
COS.    SMvefy  V.  Cedar  R,  etc  Co.^  471. 
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ISb  TkouuH  Obasob  AxmukoiLT  Ouasuibbbd  u  vov  SnoocLT  Oouoi^ 
jet  il^  taken  in  oonaeotien  with  the  oiioamttanoee  of  the  oeoe  and  other 
hietmotions  given,  it  cannot  haye  done  any  injury  to  the  party,  or  mie- 
led  the  jnzy,  it  wOl  not  be  ground  for  revenaL  Hemmingwaifyi^Ohka^ 
tie.  Co^  823. 

19.  CoiinEaszoN&  — iNsmucnov  to  Jitbt,  asked  by  defendant*!  oonnael,  to 
the  effect  that  th^  *'  may  conaider  the  admiamnina  made  by  defendant^ 
and  give  them  snoh  weight  as  they  may  deem  them  entitled  to  nndei 
all  the  circnmttanoee  of  the  oase^  and  if  the  Jury  believo  from  the  evu 
dance  that  the  confessions  of  defendant  were  brought  aboat  by  faar^ 
and  were  not  tme^  they  will  disregard  them,"  abonld  not  be  refused. 
jnSf  ▼.  Siaie,  634. 

to.  Ebsob  in  Abmittdio  BvmMita  lur  bb  Oobbd  bt  ImffBmumnr  wfaiek 
withdraws  from  the  jnzy  the  consideratJon  ef  the  evidence  so  admitted. 
SmUou  ▼.  Chicago  etc  B'f  Co.,  501. 

tl.  Sbbob  nr  Bbcooyzmo  Immatbbial  EvrosiroB  o  MAacBBUi»  when  the 
court  after  objection,  receives  it  as  material,  and  may  have  |^ven  11 
weight  in  disposing  of  the  case.    BlodgdiY.Ahbtd.^^. 

tL  Oraias  ow  Tbxal  Ooobt  is  vot  trb  "FDrBDroa."  Jchuttm  ▼.  Bern 
Frcmekoo  BavbuQa  Unkm,  129. 

S8.  AmuL  iBOM  JunQMBNT  WILL  BB  DiHMiwnip  IF  voT  TixBB  wnHiv  On 
Ybab  after  the  entry  of  judgment^  aa  provided  for  by  section  939  of  tiie 
Code  of  Civil  Fkooednre  of  California.  HtOmm  ▼.  Fomfer  BwUtk  Omai 
Chnpon^,  133b 

M.  Fbaoxiob. — Upon  Afpbal  from  Obdeb  Sbttiko  Asum  Dbfault,  su- 
preme court  will  not  conaider  complaiDt  that  the  court  below  in  opening 
default  permitted  ademurrer  tobe  filed  to  the  petition,  when  such  matter 
did  not  pertain  to  the  order,  and  the  remedy  was  by  moving  to  strike 
the  demurrer  from  the  files  and  the  court  below  has  not  detennined  the 
light  to  demur.   Jeam  v.  JTeaneMf  ,  486. 

S6»  Whbb  OBjBonoH  to  Omibsion  of  Pabtivs  mat  bbTakbn  on  Appbal.  — 
Where  the  parties  omitted  are  mere  formal  parties,  and  not  indispensa- 
ble to  a  decision  of  the  case  upon  its  merits,  it  will  be  too  late  to  make 
cbjectiom  at  the  hearing;  but  where  the  rights  of  the  parties  not  before 
the  court  are  intimately  connected  with  the  matter  in  diq^te,  so  that 
a  final  decree  cannot  be  made  without  materially  affecting  their  inter- 
ests, the  objection  may  be  taken  at  the  hearings  or  on  appeal,  or  on 
SRcr.     Cferard  ▼.  Batea^  350. 

ML  PBaoiicb  to  Edcahd  Causb  Gbnbballt  is  proper  if  decree  is  reversed 
for  variance  between  the  allegations  of  the  bill  and  the  proofs^  or  for  any 
reason  not  going  to  the  merits  of  the  cause;  otherwise^  where  upon  the 
merits  there  can  be  no  recovery.    Prke  t.  Dime  Savingi  Bank,  367. 

See  AnEAOBMBBT    abb  Oabbxbhmbrt;  Cbdcdial  Law;  Ibtbbflbadbbi 

Wbus  of  Bbbob. 

FLEDGB. 

L  Sals  ov  Flidobd  Fbobbbtt— NoncB.  —At  common  law  tiie  pledgee  had 
bo  ri^t  to  seU  the  property  pledged  without  judicial  process,  unless  he 
gave  the  pledgor  reasonable  notice  to  redeem,  and  the  pledgor  was  also 
entitled  to  notice  of  the  pledgee'a  intention  to  aell,  and  of  the  time  and 
place  of  aale.    McDoweU  v.  Chieago  Steel  Worke,  381. 

S.  Noncni  of  SLilb  of  Pledgbd  Pbopbbtt  isvot  NBOBasABTiriMre  paysMHl 
ia  drnnandsi!  of  the  pledgor,  and  the  instrument  in  writin|U  by  wUelitlio 
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Mooiity  pledged  ia  anigned  and  tnmafeiTed  to  the  pledgee,  speolal]/ 
■athoTuee  the  latter  to  sell  ''a*  pablio  or  prhrate  aale  at  his  disoretUm^* 
npcndefiMilt  being  made^  or  upon  the  eocpiiation  ol  a  oertaln  immberof 
dajra  after  deHaolt;  and  tfaia  role  appUea  to  atoGkao  pledged  as  ooOateraL 
Id. 

lb  LicmB — Ebtofpil.— Where  par^  allows  a  aale  of  pledged  atook  to  stand 
for  riz  years  after  it  was  made^  this  ooostitntes  suoh  serious  labhea  as  to 
preolnde  a  reoorery;  and  where  in  addition  he  received  from  the  oom- 
pany  the  difTerenoe  between  the  real  yalue  of  the  stock  and  what  it  sold 
for,  and  sned  in  trover  after  demand  and  failore  to  obtain  it  for  his  stook 
note  as  having  been  satisfied  by  sale  of  the  stook,  he  is  estopped  from 
olaiming  the  sale  to  be  void.    Id. 

4b  DnoHABOB  or  Vbovskty  Hxld  Aa  CauJOEtLAi^ — When  a  third  person 
pledges  his  property  as  seoority  for  the  payment  of  a  debt  or  obligation 
of  another,  such  property  will  stand  in  the  position  of  a  sorety  of  the 
debtor,  and  any  change  in  the  contract  of  saretyship  which  will  dis- 
charge a  snrety  wOl  release  and  diBohaxge  the  property  so  held  as  col* 
latenL  This  mle  also  applies  to  mortgages  made  by  one  peraon  to  seonro 
the  debt  of  another.    Price  v.  Dime  Sav.  Bank,  867. 

A.  8UBBK5DBB  AUB  CAVaBLLATIOS  OV  OlD  N0TB8  SbOUBED  BT  CqLLAXIBAIi  IS 

SumazuTT  Ck>iisiixKaAno2i  iob  New  Kona^  and  the  holder  by  snoh 
sorrender  and  cancellation  pats  it  oat  of  his  power  to  sno  on  the  indebt* 
edness  or  enforce  its  collection  nntil  the  maturity  of  the  new  notea.    U* 

FROOBSS. 

L  AcTum  I0B  BivoBcal  o  FBoanDoro  xv  Esm^  00  Fab  is  It  Avisois 
SxATUS  OV  PiBTDHi  and  the  onstody  of  their  minor  children,  and  a  ser- 
vice of  summons  by  pnbUoation  on  a  non-resident  defendant  is  good. 
NtwmmCM  Baiaie,  li6. 

%  Amxetded  AmDAvm  07  Sxevios  or  Sumioiirs  sr  FuBUCAxnnr  mat  bs 
Rsusivsu  BT  Oouvr  after  Jvdgmant  has  been  rendered  in  an  action  for 
divoroe^  and  before  the  roll  is  made  up.    Idm 

pmsuo  LAinxsL 

L  PuBMoLAiroS'^'DssDToTowy  8n«BTPBaaAisJupai^""Bisontinnand 

delivery  of  a  deed  to  a  town  site  by  a  probate  Judges  acting  under  and 
by  virtue  of  the  United  States  and  territorial  town-site  statutes,  is  analo- 
gous to  the  granting  of  a  patent  by  the  governmental  land  department^ 
and  the  same  presumptions  that  exist  in  favor  of  the  latter  also  exist  in 
bkYor  of  the  former.  Keiiher  can  be  impeached  collaterally,  nor  the 
regularity  of  the  proceedings  anterior  to  its  issue  called  in  question  in 
an  action  of  law,  where  there  was  jurisdiction  to  dispose  of  the  land. 
Chever  v.  Horner^  217. 
ti  PiTBLio  Lands — Collatbbal  Attack  on  Patxnt. — Where  the  officers  of 
the  government  land  department,  while  acting  within  the  limits  of  their 
Jurisdiction  in  issuing  a  patent,  err  In  respect  to  their  duty  as  to  question 
of  £sct  or  law,  or  even  act  from  corrupt  motives,  the  patent  cannot  be 
collaterally  attacked  for  such  cause,  if  upon  any  state  of  facts  the  patent 
mi^t  have  lawfully  issued,  and  as  against  such  collateral  attack  the 
•xistence  ef  such  necessary  facts  wiU  be  presumed.  Parties  aggrieved 
must  resort  to  direct  proceedings  to  set  aside  such  patent.  The  same 
rale  applies  to  a  deed  executed  by  a  probate  Judge  acting  under  and  by 


^Mm cf  Ite  Vallia  BMwaod  Obknde tanitorid  towandte  stetntea. 
/A 

8L  Pujiho  Laiwds*  «^Dbbd  Ri  kwited  bt  P^OBiM  JppoB  awnmliig  to  act  Ha* 
dar  and  by  virtiwof  the  Unitad  Statea  and  Colondo  territorial  town-aito 
atatatan^  racitiiig  that  entry  aod  ooiiTeyaiiee  were  made  under  and  by 
▼irtoe  of  and  in  aooordaaoe  with  anoh  atataten^  and  that  tbe  grsnteo 
tiwrain  ia  entitled  to  the  land  aa  the  rightful  ooenpant^  and  alao  aa  the 
owner  of  the  improvementa  thereon^  ia  aoffieient  to  zaiae  a  preaonptiany 
In  an  action  of  ejeotinent  by  a  anbaeqnent  grantee  from  another  probata 
Jodga^  that  the  neoeaaacy  initiatory  ateps  were  taken  in  conformity  with 
law.  Nor  ia  the  deed  open  in  ench  action  to  attack  for  def ecta  or  omia- 
aifloa  in  anoh  initiatory  proceedinga.  Id* 

4k  FuoBiTr ov  GBAinr.  -^Cokymtajskm  uvbir  vbm  Swaxf-labss  Aonooold 
no%  paaa  titla  to  anything  which  previoosly  to  thoae  aota  had  bean  oon* 
▼eyed  Iqr  the  United  Statea.    FuOer  r.  Dauphin,  SSS, 

ii  Tjoaan  Jmomd  bt  Ubitid  STim  «o  Oxntbal  Paodio  Razlboas^  uhiibb 
Am  or  OoiroBiBB  ov  1862,  aitd  Axkhdatobt  Act  ov  1864»  n  bot 
ODBCLumvB  Evnaanm  that  the  land  oorered  by  the  patent  ia  non^min- 
and  in  ehazaoteri  and  one  who  daima  the  land  nnder  a  aobaeqnenft  ndn^ 
lag  patent  may  ahow*  in  an  action  by  him  againat  a  gnmtae  ol  the 
niilfoad  company*  that  the  land  ia  mineral,  and  therefore  ezoepled  from 
tbaopemtian  of  the  grant  to  the  company.    Fd, 

RAILROADS. 

!•  If  mfliBOAP  BB  00  OOMBTBDCrED  ABB  QfBRATBDOTBB  Ol'HBBm  OV  CStTT 

AB  Ubbsasobablt  TO  OBflTBVOT  the  abutting  lot-owner^a  meana  of  egreaa 
and  ingreaa  from  and  to  hia  lot^  or  if  he  auffera  apeoial  and  anbatantial 
ii^Jnry  by  having  amoke^  aparka^  or  eindera  thrown  into  hia  hooae^  or  ite 
walla  be  cracked  by  the  movement  of  traina,  etc.,  he  may  recover  for  the 
damagea  directly  reanlting  from  anoh  canaea.  Bat  before  the  road  b 
boilt^  and  while  it  ia  yet  a  mere  matter  of  apecolation  whether  any  anoh 
iajoiy  will  reanlt  to  the  adjoining  ownera,  ita  oonatmction  will  not  be 
eojcined  merely  becavae  anoh  injuriea  may  reanlt.    FMm  ▼•  8koH  Jfoafe 

Ok,  6ia 

%  &UUB0n0B.~00B«rB00TIOBOVBAZLBOAD  ALONG  SXBBBri8B0T»BBBS]^ 

an  encroachment  npon  the  individual  right  of  the  abutting  lot-ownar^ 
and  whether  he  can  complain  dependa^  not  npon  the  fact  of  ita  eodatenocb 
but  the  manner  of  ita  oonatmction  and  operation.  If  he  ia  thereby  de- 
prived of  the  reaaonable  vae  of  the  atreet^  he  may  appeal  to  the  oonrta 
for  reliel^  bnt  if  he  ia  merely  inconvenienced,  or  anffBra  aome  remote  oon* 
■eqnential  injury,  it  ia  danumm  ab^p/e  h^uricu    Id. 

&  Bailboad  Oompabibs — NBauoBBOB.  — Mbbb  Faot  that  PBonDaT  » 
BiBEBOTBD  OB  Damaobd  BT  ViBB  OuazBAXXBo  from  aparka  emitted 
bom  locomotive  ia  not  auffieient  to  faaten  a  liability  upon  the  railroad 
company,  but  proof  of  that  fact  raiaea  a  preaumption  of  na^^tigence, 
conaJBting  in  a  defect  in  the  oonatmction  of  the  locomotive^  or  in  the 
i^liancea  naed  to  prevent  accidenta  from  eacaping  aparka^  or  in  want  of 
care  in  ita  management^  and  caata  on  the  company  the  burden  to  rebut 
the  preaumption.  Lonimrille  AN.R.ILC0.Y.  Rem,  68. 

4  QuBsnoB  wmTHBB  Dbath  or  PBBaoN  was  Oooasxonbd  bt  Gboob  NBau- 
OBBODi^  reckleaaneaa,  and  criminal  miaconduct  of  the  employeea  of  a  rail* 
road  company,  ia  for  the  jury,  and  not  for  the  courts  unleaa  the  evidence 
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Id  iSbA  and  ii  parfaody  oooefasiTe  and  ofrerwbelming.  Duame  v.  0%i- 
toQoSN.  W.  JZV  (^»  879. 

i.  Whibb  Railwat  Trjldk,  after  PAflsnro  Htohwat  OBoa8iKa»  Immxdi- 
▲TELT  Rbtdbn8»  a  penoQ  approaching  tha  econing,  and  having  no  reaaon 
to  expect  snoh  retam  of  the  train»  ia  not  hound  to  atop  and  look  and 
listen  hef  ore  attempting  to  croaa  the  track.    Ai 

€.  Acts  ov  Omb  SuBPBxacD  bt  Suddbv  Danobb,  how  Judoxd.  — The  law 
doea  not  leqnire  that  a  peraon  who  is  snrpriaed  and  oonfnaed  1^  a  sud- 
den danger  shoold  aot  or  he  judged  according  to  any  strict  or  fixed  rule. 
Id. 

7.  DuTT  ov  Railboad  OoKPAirr  whxbb  Train  Pabbbb  CBOflsiiro  ahd  ImcB- 
DiATBLT  EsiUBKS.  — Where  a  train  passes  a  railway  crossing,  and  almost 
immediately  returns,  it  is  the  du^  of  the  oompany  to  have  warning 
given  to  persona  who  may  be  ahont  to  erosa  the  track  in  the  mean  timeb 
Id. 

S.  RAn«BOA1>  OmIPAHIBB.— CtoBPORAIION  ChABTBBBD  to  BOTLD  ^'RAntBOAP" 

Mbrblt  BAB  Right  to  Blbtatb  It  wherever  the  character  of  the 
country  makea  it  either  convenient  or  essential  to  do  so.  Bvan  if  this 
light  were  questionable^  it  would  be  placed  b^ond  doubt  by  an  amended 
charter  of  the  corporation  referring  to  city  ordinances  requiring  the 
road  to  be  elevated  at  the  street  crossings.  FuUomr,8hofiB(mte€kk»6lik 
8ea  Ocminnr  Cakbibbs;  Fbavohibbs;  Mandamus;  Mastbb  and  Sxbvanti 

SxATOTB  or  LmiTATioNa,  2;  Watbbs,  15-17. 

RECORDS. 

PusLio  Rboobin^  Who  has  Right  to  Ezaionb  and  Makb  AnflTRAon  or. 
—  Any  person  who  has  a  preeent  and  existing  interest  in  information  to 
be  obtained  from  the  public  records  in  any  county  office  has  a  r^t  to 
make  an  examination  of  such  records  to  the  extent  of  his  interest^  and 
to  make  copiee^  abatracts*  extracts,  or  memoranda  therefrom,  under  see* 
tion  172  of  the  Kansas  Compiled  Laws  of  1886,  which  provides,  with 
respect  to  county  officers,  that  "all  books  and  papera  required  to  be  in 
th^  officea  shall  be  open  for  the  examination  of  any  person ";  and  he 
may  enforce  such  right  by  mandamua.    Boykm  v.  WarrtHt  661. 

RBCOUPMENT. 
See  SsT-orr. 

See  JUDOHBNTI»  0. 

REMAINDERS. 
See  EsTATBfl^  7. 

REPLEVIN. 

L  Dbexvbbt  or  thb  Fboipbbtt,  in  Rbflbvin,  d  tbb  Fbimabt  OBjBortt 
the  aotkm.  The  value  is  to  be  recovered  in  lieu  of  it  only  in  case  a  da« 
livery  of  the  spedfio  property  cannot  be  had.    Swomtz  v.  PUloWf  98. 

t.   AXTBBKATIVB   JUDGMENT   AGAINST   DEPENDANT   IN  REPLEVIN  DOBS    NOT 

Give  Hm  BueonoN  to  pay  the  assessed  value  of  the  property,  and 
retain  it  aa  his  own,  against  the  will  of  the  plaintiff,  although  he  has 
given  a  bond  for  the  performance  of  the  Judgment^  and  had  the  property 
rsstoied  to  him  by  the  sheri£    Id. 
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%  TumoBAMn  wmom  DmniAiiT  in  Rbklivib  of  Pikopkbtt  nr  Suit,  with 
aoliial  notiee  of  the  litigation,  tmya  at  his  peril,  and  miist  abide  the 
reenlt  of  the  aetion  the  same  as  the  pait7  from  whom  he  got  his  titlsu 
And  if  judgment  be  afterwaards  rendered  against  tiie  defendant^  and  an 
ezeontioii  thereon  issned,  it  will  be  the  dniy  of  the  sheriff  under  it  to 
take  tiie  property  from  snch  pnrohaser,  notwithstuiding  he  vmj  havo 
paid  foil  Talne  for  it.    itL 

SBS  ABJUDIOATA. 

tacBDOs  09  Summ  Ooukton  FoBMSBApniLiuiioOiBCAXV  QawKoom 
ImnoLTiD  "Bwamm  Law  of  Oasb,  and  win  be  followed  oa  a  Moond  i^ 
pesL   JokmtomT.  8.  F.  8a9Sng8  Unkm^  120. 

BBSGI8SI0K. 
SoeOoHTBAOTs;  Sales,  4. 

BEWARDS. 

L  BiWAftm— OnrxBALOiiEEOFRBWABDFOitABBBroFy  WBH  Fteovw 
Oomnor,  Aitt  Pibsoh  committing  a  specified  offianse  is  a  pramise 
ditkmal  on  doing  tiie  proposed  acta,  which,  by  perf ormanoe^ 
binding  oontraot^  the  offinr  not  being  previoosly  rer^oked.  Oadtal  R,  S 
B.  Ox  T.  Cftettftom,  48. 

1.  ReWABD.— BAILBOADCOMPAirrHASllCPLIXDPoWOtTOOfVIBft  gBIMnl 

stMiding  reward  for  the  deteetum,  aijprehension,  and  bringing  to  Jnstioa 
of  persons  who  may  obstmot  its  road,  or  otherwise  offend  against  its 
property  righta,  and  snch  anthority  is  incident  to  tiie  bnsineBS  and  duties 
ol  the  superintendent^  and  to  the  poiposes  of  lus  department^  and  oon- 
sequentiy  is  within  the  scope  of  his  sgency.    Id. 

&  Rewabd.  —  Fbinted  GiRoaijui  Which  Pubfobis  bt  ns  HkADnro  to  bi 
Dbboxd  in  Name  of  Railboad  Compant,  offering  a  reward  for  the  arrest 
of  any  person,  with  proof  to  conyict,  of  malidonsly  obstmoting  the  trseki 
ol  the  company,  and  signed  by  its  superintendent  with  the  affix  of  the 
abbreviation  of  "superintendesit''  to  his  signature^  ii,  on  its  fsoe^  the 
not  or  offer  of  the  company,  which  is  bound  thereby.    Id. 

4  Bbwabd.  »  A  CiBcnTLAB  BATZxra  been  Sekt  btMaxl  ToFiiAnmFF  Suieo 
TO  RaoovEB  the  reward  in  respouBe  to  a  letter  directed  to  the  superin- 
tendent^  and  in  an  official  envelope  addressed  in  tiie  handwritiog  of  his 
secretary,  the  presumption  is,  in  the  absence  of  rebutting  evidsnoe^  thai 
it  was  an  official  transaction.    Id. 

i.  REWABI>.»ONQUESnON  OF  RATIFlOATIOlf ,  FaOIB  THAT  GiBODLABS  WEBB 

Posted  at  various  pubUo  places  on  the  line  of  the  railroad,  by  direction 
of  an  employee^  who  was  under  the  control  of  the  snpecinteiident^  and 
remained  posted  for  several  months,  and  nntQ  after  the  rendition  61  the 
sarvios^  were  proper  to  go  to  the  jury,  as  tending  to  show  that  the  offi« 
oers  of  the  oompai^  were  oognismt  of  the  superintendent  s  act  in  offering 
the  reward.    Id. 

C  BbWAB1».  — TEBMBOrOllEEOQBTAIirEDDIAOlBOOXiAB  BEDTO  OEHBBAI^ 

the  offer  applisd  equsOy  to  ipff"Hfiw  either  before  or  aftsr  the  date  of  tlio 
eiroalsr.    Id. 

!•  OmnnzioKAL  Sale.— WBHTEEOonTBAor  fob  Lease  of  a  piano  of  aoit«- 
tain  valus^  subject  to  conditions  that  it  shall  be  psid  for  by  the  parlj  in 
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poneadoa  in  oerfcain  monihly  payments;  tfaal  in  default  of  sach  pay- 
maita  the  piano  ahoold  either  bo  letnrned  to  the  owner  or  interest  paid 
on  ancb  deferred  payments,  at  his  election;  that  the  piano  shall  not  be 
remoired  from  the  prenuses  without  t}ie  consent  of  the  owner;  that  no 
agreement  of  sale  is  implied,  nor  shaU  a  sale  or  purchase  be  deemed 
▼alid,  without  the  written  receipt  of  the  owner,  — is  a  conditional  sale, 
and  not  a  chattel  mortgage,  under  which  the  Tender  can  recoTer  posses- 
sion of  the  piano  for  failure  to  comply  with  the  conditions  of  the  sale, 
or  recover  from  the  purdiaser  of  such  yendee  who  purchased  with  fuU 
knowledge  of  the  nature  and  character  of  his  Tender's  title.  Qemn  t. 
duUBo,  260. 

1.  Bales.  — Txtlb  to  Pxb80nal  PltopiBTT  hat  Pass  to  Vkndbi  without  fix« 
ing  an  absolute  price,  if  the  circumstances  attending  the  transaction 
satisfaofeorily  show  such  to  be  the  dear  intention  of  the  oontraoting 
parties.    Oreene  v.  Lnris,  32. 

&  Sale.  — Title  at  Ongb  Passes  on  Sale  and  Dbutebtof  Hobsb  to 
Buyer  for  a  reasonable  price  to  be  afterwards  agreed  on,  and  the  fad 
that  the  parties  cannot  agree  afterwards  on  a  reasonable  price  makes  no 
difierence.    Id* 

4  One  Who  RBsciNni  a  Contbaot  of  Sale  iob  Feaud  PaAcnosD  on  Btx^ 
and  offers  to  return  to  the  Tender  the  property  purchased,  is  not  obliged^ 
on  refusal  of  the  Tendor  to  receiye  the  property,  to  keep  it  untQ  the 
termination  of  the  controversy  between  them.  He  may  either  retain  the 
property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may,  in  good 
faith,  sell  it  on  his  account.  If,  however,  the  purchaser  gives  the  prop- 
erty  away,  or  wantonly  sacrifices  it  by  selling  it  for  a  grossly  inadequate 
prioe^  he  must  account  to  the  vendor  for  the  difference  between  the 
price  received  and  the  reasonable  value  of  the  property,  less  the  expense 
of  keeping  it  up  to  the  time  of  the  sale,     ffandfrtds  v.  WWtku^  631. 

iw  BUBDBN  OF  PbOOF.  —  SaLEOFGoODS  MaDEBTKnOWN  INBOLTENT  DEBTOBy 

Gimro  Pbsfebbnge  to  one  creditor  to  the  prejudice  of  others,  casts  on 
the  preferred  creditor  the  burden  of  proving  that  the  goods  were  ac- 
quired in  absolute  purchase^  and  at  a  price  not  materially  disproportion- 
ate  to  their  fair  market  value;  but  he  is  not  bound  to  negative  the  reser* 
Tation  of  a  benefit  to  the  debtor.    Hotwald  v.  HMk^  23. 

8EX-0FF. 

BiOQvnaiiT.— In  an  AcmoN  on  a  PBoioBaoBT  Note,  the  Deixnbant 
nay  plead,  by  way  of  recoupment,  that  the  note  was  given  under  a  oon- 
traot^  by  the  terms  of  which  tiie  payee  was  to  furnish  wagons  to  be  sold 
bj  tiie  maker  on  oommissicm,  and  was  not  to  sell,  nor  furnish  to  be  sdd, 
any  other  wagons  to  any  otJier  dealer  in  the  same  town,  and  that  the 
plaintiff,  after  furnishing  wagons  to  the  defendant,  and  receiving  there- 
for tiie  note  in  suit,  violated  his  agreement  by  furnishing  wagons  to 
olbar  dealers^  iH&ereby  defendant  was  prevented  from  selling  the  wagons 
fumiahed  him  at  any  profit.  The  commissions  for  selling  may  fnnish  % : 
eritsrion  for  estimating  damages  sustained  by  the  defendant.  Amin  ▼• , 
Aornwj^  0001 

SHERIFFS. 
See  Sjleoutiohb* 

SLANDER. 
See  T^fWCT^ 
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STATUTES. 

!•  ScATvn  HOBf  MOt  Bi  QnrsH  Rrboaoixti  Kffwjf  valaM  iti  liogiugv 
■ipteiily  nqfoins  it   iVop20  y.  O'Brien,  684. 

1.  OSAKAORR  or  A  STiniTl  IS  NOT  DETlBlIX2fXD   BT  TtB  TtTLE,  but  t>y  iti 

pronuoiuiy  uileH  iti  language  Ib  ainbiga<Mi%  in  which  event  iti  title  and 
the  ocoaaion  of  iti  enactment  may  be  con^dered  to  aanst  a  correct  un- 
derstanding of  its  terms,  id, 
tb  BuauTM  PKoynxDro  PBoaBBDmas  to  bb  Tajkbm  ok  thb  DnBaLvmm  cxv  a 

OOBPOBAIIOB  BT  AOT  OF  THB  LboISLATUBB  XDBT  BB  GiVBIf  A  PMMPBO- 

nvB  OPBRAXiONy  and  cannot  be  applied  to  a  corporatioii  so  diMolved 
prior  to  the  enaetment  of  the  atatote.   Id, 

See  CoNBTinmoBAL  Law;  Cobfobatiov8. 

STATUTE  OF  LIMITATIONS. 

1.  SsATon  09  IjiurAnoHs  Bsoore  to  Rmr  aoazhbt  Auuuubt  ScanD  imh 
Datb  or  Ssatbkbrt,  where  an  open  aooonnt  is  Tcrbally  atated  before 
the  itema  comprising  it  are  barred.    Kahn  t.  Bdward»,  141. 

1.  SrAnm  or  LaarAxiONa.  — In  AonoN  AOAmarr  Eailboad  CoMPAirr  vob 
OBBTBOOTiBa  Water  AiTD  OYBBrLOWiNG  Land,  the  right  of  action  does 
not  necessarily  accrue  from  the  time  the  obstraction  was  first  boOt^  and 
the  plea  of  the  statate  of  limitations  is  properly  withheld  from  the  jnxy 
when  it  appears  that  at  that  time  the  damages  could  not  hare  been  fore- 
aeen  and  estimated  with  any  degree  of  aocnracy^  but  depended  in  part 
on  the  seasona.    SuUens  y.  Chieago  tie.  JVy  Co,,  501. 

8.  Statdtb  of  LnoTATioNa. — Estbibsiv  Defosttob's  Bahx-book  OoBsn- 
TDTB  "EviBBNOB  OF  Ibdbbtbdvbss  IN  Writino,'*  within  the  TOflanfng 
of  the  Illinois  statate  (section  16),  since  the  entries  haring  been  mads 
by  the  bankers,  they  charge  themselves  with  the  money  d^osited;  and 
where  the  liability  of  stockholders  mnst,  under  the  charter  of  inoorpon- 
tion,  be  regarded  as  that  of  partners,  the  stockholders  occupy  the  same 
relation  to  the  creditors  as  the  bank  does,  so  far  as  the  statate  cl  limita- 
tions is  conoenied.    Shaktd^  v.  Field,  617. 

4  Statutb  of  Lzmtiationb  against  a  Tax  Titlb.  ^  Section  fi39  of  the  eods 

of  Mississippi,  declaring  that  three  years*  occupatioa  under  a  tax  title 

shall  bar  any  suit  to  recover  the  land,  does  not  protect  one  who  baa  a  tax 

title,  as  against  a  subsequent  tax  sale  and  deed  of  the  same  lands.    Lemi§ 

T.  SMei,  64a 

See  Adtebbb  Poaansnuii 

STREETS. 
See  Taxation. 

SUBBOGATIOK. 

1.  Sobbooation.  —If  a  county  treasurer,  whose  agent  or  deputy  has  nisi^ 
propriated  tiie  poblio  f unds^  takes  a  note  from  such  sgent  for  the  som 
misappropriated,  with  a  third  person  as  surety  on  the  note^  the  otmotf 
is  entitled  to  be  subrogated  to  the  treasurer,  and  to  enforce  the  note 
against  the  maker  and  his  surety.    Board  qf  8uperui9or$  y.  A\ford,  637. 

%  SVBBOG  ATION  — {RIGBT  TO  OF  PUBOHAflBB  AT  VoiD  JUDICIAL  OB  BZBOUTION 

^Salb. — One  who^  in  good  faith,  under  the  belief  that  he  is  acquiring  the 
titles  purchases  Isnd  at  a  void  judicial  or  execution  sale^  and  whoae  bid 
discharges  a  lien  on  the  land,  is  entitled  to  restitation  to  the  extsnt  eC 
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Ike  Hmi  difdingedy  before  tbe  defendant  in  fhe  Toid  prooeeding»  of  liie 

hdn»  eiA  yecoyer  the  land  ao  pnrchaaed  by  him.    Bnt  each  reatitotion 

eMmot  be  awarded  to  aaoh  punchaser^tbont  proof  that  hia  bid  dla- 

chai'ged  a  anbeiating  lien  which  conld  be  enforced  againat  the  land. 

Ueher  y.  Cbie,  101. 

See  Vendor  and  Vendes. 

SURETTSHIP. 

1.  SimnT  WILL  BE  DnoHABOED  if  creditor  by  valid  and  binding  agreemenl 
without  the  aaaent  of  enzety  givea  farther  time  for  payment  to  the  prin- 
cipal debtor.    PHee  ▼.  Dime  S(wuig$  Scwh,  367. 

%  Prdvcipal  and  Subbtt. — Where  Surbtt's  Land  n  Lbvibd  on  and 
Sold  under  Bxboution  against  principal  and  aarety»  and  the  principal 
baya  the  land,  hia  porohaae  innrea  to  the  anrety'a  benefit,  ainoe  it  waa 
the  prinoipal'a  duty  to  diacharge  the  exeontion.  Oreen  y.  WkdennM, 
613. 

&  Scrbtibb  on  the  Bond  of  tbb  Samb  Oviigzal  ior  Diiibeent  Tebmb.  — 
If  mooeya  are  misappropriated  by  the  agent  of  a  county  treaanrer,  and 
he  oonoeala  thia  fact^  and  proonrea  moneya  and  exhibits  them  to  the 
eoonty  officiala  dnring  hia  term  of  office,  and  also  during  one  or  more 
■etUementa  after  entering  on  the  discharge  of  his  dutiea  for  a  aeoond 
UoHOf  and  then  prodaima  the  nuaappropriation,  and  refuses  to  make  it 
good,  hia  default  must  be  regarded  as  having  been  made  in  the  aeoond 
term,  and  hia  auietiee  for  that  term  are  the  onea  who  are  anaweraUe. 
Board  qf  69iperm$or$r.  Aiford,  637. 

See  BoRDs;  Bjlbuutobs  and  ADMiNitnBATOBfl;  SoBBOOAxnnr,  L 

SURVEY. 
See  BouNDABisa; 

TAXATION. 

Dbobhb  or  FtaaouMUBB  or  Lien  or  Street  Ajwrhhhbnt  oahbot  bb  Gql- 
UOMRAJLLY  AxTAOKBD  by  one  who  claima  under  the  defendant  theieiny 
Vy  ahowKDg  that  prior  to  the  decree  the  aaaeaament  had  been  paid,  the 
deoree  bemg  valid  on  ita  face,  and  rendered  in  an  action  in  which  the 
oonrt  had  juziadiotion  of  the  subject-matter  and  of  the  person  of  the  de- 
fendant.    JfTard  V.  Ikmgheriy,  151. 

See  Debds^  4,  5;  Statute  or  Ldotationb,  4. 

TELEGRAPHS. 
1.  AonoB  bob  Bbbaoit  or  Gontraot  roR  Neougbnt  Failure  to  Transmit 

AND  DbUVBR  MESaAOE  HAT  BE  MAINTAINED  AGAINST  TeLBGRAFH  Ck>M« 

PART  by  one  to  whom  the  meaaage  is  aent,  and  the  actual  damagea  aua- 
tainedy  including  the  money  paid  for  the  transmiasion  of  the  message^ 
reoovered,  where,  although  the  aender  had  no  authority  to  aend  the  mea- 
aage, it  waa  for  the  benefit  of  the  plainti£^  and  the  plaintiff  returned 
the  money  paid  for  the  transmission,  and  fully  ratified  the  transaction. 
W€$i  V.  Weitem  Union  Tel  Co.,  630. 
g,  BxRMPLART  Damages  mat  be  Rboovered  against  Telegraph  Compant 
for  failure  to  transmit  and  deliver  message,  where  there  is  auch  groaa 
negligence  on  the  part  of  the  agents  of  the  company  as  to  indicate  wan- 
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toimeM  or  a  malicioiis  purpose  in  fafluig  to  transmit  and  deliver  th* 
meiaage.  Id, 
t,  DAMAan  FOB  MsHTAL  Ahouibh  OB  Sunrazva  Oocabiohxd  bt  Failitbb  of 
Tbuubafh  Compavt  to  TBAN8ifir  AHD  Dbuvbb  Mbssaob  Aknovkgino 
Dbath  of  the  plaintiff's  brother^  and  the  oooaeqaent  delay  in  the  an- 
nonnoement^  whereby  the  plaintiff  ooold  not  attend  the  fonend,  cannot 
be  recovered.    Id, 

TRADE-MARKa 

1.  TbADB-MABKB.  —  To  Ck>N8nTUTB  ViOLATIOll  OF  RXOHT  OF  PBOPXBIT  DT 

Tbadb-bcabk,  it  is  not  necessary  that  the  trade-mark  itself  should  bo 
Imitated.  If  the  simulation  in  every  other  respect  be  snoh  as  to  destroy 
the  efficacy  of  the  trade-mark,  and  indnoe  the  publio  to  believe  thiU* 
the  manufaotored  article  is  that  of  the  real  owner  of  the  trade-mark,  it 
becomes  as  mnch  a  violation  of  property  as  if  the  trade-mark  itself  had 
been  used.    Avery  v.  M^kk^  604. 

t,  Tbadb-mabxs.  —  Whkbb  Onb*8  Right  of  PBOPBBTr  ih  Tbadb-kabs  hab 
BBBM  Violated,  Hs  ifAT  Elbot  to  claim  damages,  or  reqoire  the  wrong- 
doer to  account  for  profits.  And  the  fact  that  the  injured  party,  in  ao 
action  in  equity  to  restrain  the  wrong-doer,  daimed  "damages"  will 
not  preclude  him  from  electing  to  take  the  "  profits,'*  which  is  the  tme 
criterion  of  damages  in  equity,  no  other  special  injury  being  alleged  or 
daimed;  nor  will  the  plaintiff  in  such  action  be  required  to  show  Arm« 
atively  the  extent  of  his  injury,  but  the  court  will  assume  as  matter  of 
law  that  these  purohaBing  the  simulated  goods  would  have  been  the  cus- 
tomers of  the  plaintiff  but  for  the  simulation.    Id, 

%  Tkadb-mabss.  — Laohv  IB  PBosaounoB  of  Cladc  fob  Pbofixb  Bot  snoh 
as  to  preclude  relief  under  the  circnmstanoes  of  the  partionlar  ease.    Id, 


TRESPASS. 

L  BouBiUBT — TBBaFAss.  — Every  one  must  know  the  boundaries olbis  own 
land;  and  in  an  action  quart  ekmawm  frtgU  against  him  for  passing  his 
own  boundaries  and  entering  the  land  of  another,  he  cannot  defend  by 
showing  his  ignorance  of  the  boundary  lines.  Whether  he  or  his  servant 
acting  within  the  scope  of  his  employment  committed  the  trespass  is 
immateriaL  lAUle  PiUOmrg  elc  Co.  v.  LUOe  Chitfetc  Ok,  226. 

ti  EnDBHCB.  —  Ant  CiBGnMSTANOB  Attbndino  CoMMiasioN  OF  TBBBPAflB  or 
wrong,  although  not  set  forth  in  the  declaration,  may  be  given  in  evi- 
dence with  a  view  of  affecting  the  question  of  damages^  save  where  the 
oironmstances  within  themselves  constitute  an  independent  oaase  eC 
action.    LoukMe  etc  R,  E.  Co,  v.  BaOard^  60a 

TRUSTS  AND  TRUSTEES. 

L  Tbust  Don  not  Rnsuut  in  Favob  of  thb  Gbantob  nr  a  Dbed  wbbn 
It  Rboitbs  a  Piovniabt  Oonbidbbation,  teo0gh  Nokikax.,  if  the 
habendwfn  declares  a  use  in  favor  of  the  grantees,  who  are  children  of  the 
grantor,  and  the  deed  contains  covenants  of  warranty.  Moore  v.  JoT' 
dan,  641. 

X.  Dbolabation  of  Tbust  bt  Pabol  bt  Gbantbb  in  Favob  of  tki  Gban- 
tob is  void  by  the  code  of  Mississippi.    Id. 

t,  CoxBiBucriYB  TBirgis  IN  Rbal  Pbofbbtt  abb  Exoxptid  fbom  Qpbb- 
AnoN  OF  Statdtb  of  Fbauds^  and  may  be  estaWished  by  pavoL  Brttm 
w.Briaoit,  184. 
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L  OEAam  n  Guxltt  or  Actual  Fbavd  it  Hx  Obtains  Absolvtb  Dixd 
fviTUiNJT  OcnmnmuTroir  bt  MxAirg  ot  Pabol  PBomra  to  Rboohyxt, 
niftda  withoat  any  intentum  of  performing  it^  and  cannot  interpose  the 
■tetate  of  fraods  as  a  defense  to  an  action  to  declare  a  oonstrootiye  trust 
in  the  land.    Id, 

ib  ObABTKB'b   ViOLATIOV    of  PbOMISB   to    ReOONYBT    la   CONSTRUCIirBLT 

Fraudulent,  and  gi^es  rise  to  a  oonstmctiye  tmst,  which  may  be  es- 
tablished by  parol»  if  he  obtains  an  absolute  deed  withoat  oonsideration* 
by  means  of  a  parol  promise  to  reoonvey  to  the  grantor,  to  whom  he 
stands  in  a  fiiynfidflntiil  relation,  even  if  there  be  no  intention  at  the  time 
nottoperform  the  promise.    Id. 

UNINCOKPOBATED  SOCIETIES. 

L  OoDsn  WILL  Intxbvbbb  pqb  Pubposb  of  Pbotictino  Propsbtt  Riohts 

OF  M«MMnt«  OF  Uninoobpobatxd  Assogiations  in  all  proper  cases,  and 

when  they  take  jurisdiction,  will  follow  and  enforce,  so  far  as  applicable, 

ibe  rules  applying  to  ineoiporated  bodies  of  the  same  character.    OUo  ▼• 

^Jimmeipnen*8  etc,  Unkm,  10ft. 

%  Mbmbbb  of  Uninoobpobatbd  Amooiatiok,  nr  Good  Standdio,  Bntitlbb 
TO  Pabticipatx  in  m  Bbhxiit  Fund^  has  Pbofkbtt  Rights  In- 
YOLTXD^  which,  if  Tiolated  by  the  association,  entitles  him  to  the  pro- 
teotion  of  the  courts.    Id* 

X  IIbmbik  of  Uninoobfobatbd  Association  may  bb  Expelled  thxrbfbok 
for  a  violation  of  such  of  its  established  rules  as  have  been  subscribed  or 
assented  to  by  the  members,  and  as  provide  expulrion  for  such  violation, 
er  for  such  conduct  as  clearly  violates  the  fundamental  objects  of  the 
association,  and  if  persisted  in  and  allowed  would  thwart  those  objects 
.  er  bring  the  association  into  disrepute.    Id. 

4.  Uninoorporatbd  Association  Aois  in  Quasi  Judicial  Chabaoteb  in 
Hattbb  of  Expulsion,  and  so  far  as  it  confines  itself  to  the  exercise  of 
the  powers  vested  in  it,  and  in  good  faith  pursues  the  methods  prescribed 
by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the  land  or 
any  inalienable  right  of  the  member,  its  sentence  is  conclusive  like  that 
*  of  a  judicial  tribunaL  The  courts  will,  however,  decide  whether  the 
ground  for  expulsion  is  well  taken.    Id. 

i.  Mmbbk  of  Uninoobfobatbd  Association  Who  is  Expelled  thbbeiboic, 
nominally  for  offense  which  would  warrant  such  expulsion,  but  in  reality 
for  an  offense  which,  by  the  rules  of  the  association,  is  punishable  by  fine 
only,  will  be  reinstated  by  the  courts.    Id. 

USURY. 

1.  UsuBT.  ^  Patubft  of  Usubious  Intebbst  on  One  of  Two  Notes  given 
for  the  purchase  money  of  land,  in  consideration  of  indulgence  or  for- 
bearanoe,  does  not  render  the  other  note  usurious,  which  remains  in 
force  without  renewal,  discharge,  or  canceUation,  and  the  plea  of  usury 
is  viuiyailiiig  in  defense  of  a  suit  to  enforce  the  notes  as  a  lien  on  the 
land.    WoodaOy.  KOfy^  fS^. 

%  QUBRION  OF  UsUBT  IS  NOT  RAISED  BT  PLBA  OB  AnSWEB  WhIOH  FaILB 

to  state  distinctly  the  terms  and  nature  of  the  alleged  usurious  agree 
it^  and  the  specific  amounts  for  which  credits  are  claimed.    Id. 
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TENDOB.  AND  TENDEBL 

L  Tnmm  of  Lard  Don  hot  Loss  ob  Waiyx  his  Lmi  thibbov  bt  Cak- 
nra  Nom  from  his  Tondee  for  the  unpaid  pnrohaae-money,  and  after- 
wards obtaining  thereon  a  personal  judgment  at  law,  where  the  deed 
ezeonted  by  him  and  aooepted  by  the  vendee  reserved  a  spedfio  lien  to 
secure  such  purchase-money.    Dowdy  v.  Blaht^  88. 

%  SuBBOGATiON  ov  Ck>-FUBCHAS]EB  OP  Land.  — Where  two  persons  purchase 
land  jointly,  giving  their  joint  note  for  the  unpaid  purchase-money, 
secured  by  a  lien  reserved  in  the  deed,  and  one  of  them,  to  protect  his 
own  share,  is  compelled  to  pay  the  whole  amount  of  the  note^  he  will  be 
subrogated  to  the  vendor's  security,  and  may  enforce  his  right  to  r^ 
imbursement  against  his  co-purchaser,  or  the  latter's  vendee,  who^  after 
partition,  buys  with  notice  of  the  encumbrance.     Id* 

t,  Vxndob'b  Likn.  —  Whin  Pubchassb  of  Land  Assnius  as  Past  ob 
Wholb  of  Aobbbd  Pubohasb-monbt  Debt  which  his  vendor  owes  to 
a  third  person,  and  gives  his  note^  payable  to  such  third  person^  by 
mutual  agreement  among  the  three^  the  note  continues  to  be  a  charge  on 
the  land  as  a  vendor's  lien,  and,  unless  waived,  may  be  enforced  by  the 
,  payee  by  bill  in  equity  in  his  own  name.     Woodall  v.  Kdiy^  67. 

4  QuBsnoN  OF  Waxveb  of  Vxndob'b  Lrn  is  Onb  of  Faot,  ob  LrrBZiTiON 
manifested  by  acts  or  declarations  of  the  contracting  parties.  And  the 
taking  of  collateral  security,  or  of  a  note  for  the  purchase-money  with 
the  names  of  strangers,*  or  other  persons  than  the  purchasers  of  the  land, 
as  personal  securities,  or  co-makers,  or  indorsers,  will  frbna  fade  be 
oonstrued  as  a  waiver  of  the  lien;  but  this  presumption  is  open  to  rebut- 
tal by  evidence  that  Bach  was  not  the  intention  of  the  contracting  par- 
ties.   Id, 

Bb  Vbndob's  LneN. — If  Pubohaszb  in  Possession  of  Land  can  Cladi 
Abatement  of  purchase-money,  in  a  suit  to  enforce  the  vendor's  lien,  on 
the  ground  that  the  conveyance  was  void  as  to  part  of  the  land,  the  de- 
fense must  be  interposed  by  cross-bill  or  answer,  alleging  the  insolvency 
of  the  vendor,  and  electing  to  recoup  damages  for  the  defect  of  titie; 
and  the  defense  must  fail  if  it  appears  that  the  vendor  is  able  and  willing 
to  perfect  the  conveyance,  and  relief  is  granted  him  on  the  express  oor- 
dition  that  he  does  sa    Id. 

ft.  Vxndqb's  Libn — NonoB.— PuBCHASEBOF  Land  is  Chabobablb  vkh 
NoTiOB  OF  Vbndob's  Libn  cTisting  on  the  land  at  the  time  of  his  pur- 
chase, if  he  then  knew  that  a  part  of  the  purohase-money  was  unpaid. 
He  is  put  on  inquiry  by  such  knowledge  as  to  the  ezistenoe  of  the  lien. 

Id. 

See  Ohamfsbtt. 

WATERS. 

L  PowBB  OF  WnooHSDr  AND  Minnesota  to  Authobizb  Oonbibuotion  Oi 
Booms  in  St.  Gbodc  Bivbb.  —The  provision  of  the  ordinance  of  1787» 
which  was  substantially  incorporated  into  the  enabling  acte  for  the  ad- 
mission of  the  states  of  Wisconsin  and  Minnesota,  and  into  the  oonsti* 
tations  of  these  states,  that  "the  navigable  waters  leading  into  the 
Mississippi  snd  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  ....  without  any 
taZy  impost^  or  duty  therefor,"  was  not  intended  to  prevent  obstructions 
to  tiie  navigation  of  such  waters,  but  to  prohibit  the  levying  of  any  tax 
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mk  tneh  nsfigation;  and  until  OongresB  sees  fit  to  legislate  on  the  8al>- 
)aeC^  those  states  may  authorise  the  constraotioD  in  snch  waters  of  booms 
for  intercepting,  storing,  and  handling  logs,  although  sach  booms  may 
materially  interfere  with  navigation  by  steamboats  and  other  water- 
craft.     KecOor  L.  Co,  ▼.  St.  Croix  B,  Co.,  837. 

%  Ck>NOUBRENT  JOBISDIOTION  OF  STATES  OVEB  KlVER  FORMHrO  BOUKDABT 

BXTWESN  Them.  — Wisconsin  and  Minnesota  having,  by  their  constita- 
tions,  concorrent  jurisdiction  over  the  St.  Croix  River,  forming  the 
boundary  between  them,  either  state,  acting  independently  of  the  other, 
may,  in  the  absence  of  legislation  by  Congress  to  regulate  commerce  on 
said  river,  authorize  the  construction  of  booms  for  the  interception, 
storage,  and  handling  of  logs  in  said  river,  within  its  own  territory;  but 
it  cannot,  as  against  the  other,  rightfully  assume,  or  authorize  the  as- 
sumption of,  permanent  and  exclusive  occupancy,  possession,  and  con- 
trol of  the  entire  navigable  portions  of  the  river.  Orton,  J.,  dissenting. 
Id. 
t.  QuisnoN  WHBTBIB  (hsB  Statk  has  Invbikosd  JuBisDicfnov  OF  Anothsb 

OTXB  BOUIIDABT  RiVEB,  NOT  AVAILABLB  TO  MXRB  PbIVATB  PaBTT.  — 

If  Minnesota  attempts  to  grant  a  corporation  authority  to  construct 
booms  in  the  boundary  river  between  it  and  Wisconsin,  within  the  ter- 
ritory of  the  latter  state,  or  if  such  corporation,  under  its  charter, 
assumes  such  authority,  mere  private  parties,  claiming  to  be  damaged 
by  the  obstruction  thereby  caused  to  navigation,  cannot,  in  an  aotioB 
against  such  corporation,  be  heard  upon  the  question  as  to  whether  Min- 
nesota has  infringed  upon  the  rightful  jurisdiction  of  Wisconsin.     Id, 

4.  Boom  Cobporation  not  Liable  fob  not  Goinq  Outside  of  its  Chabteb 
PowEB&  —  A  boom  corporation,  bound  by  its  charter  to  use  all  possible 
means  for  the  speedy  removal  of  logs,  is  not  liable  for  the  obstruction 
to  navigation  caused  by  an  unusual  jam  of  logs  in  its  boom  merely  be- 
cause it  fails  to  go  outside  of  its  charter  powers  and  invade  the  territory 
of  an  adjoining  state  by  taking  possession  of  a  lake  there,  for  the  pur- 
pose of  keeping  its' booms  clear.    Id. 

fi.  Water  Riohts. —  Afpbopbiatob  of  Wateb  of  Stream  for  irrigation  ac- 
quires a  prior  right  thereto  as  against  the  riparian  owner  of  land  along 
such  stream,  who  obtained  patent  for  such  land  after  such  appropxiatioii 
had  been  made,  but  before  the  operation  of  the  amendment  of  July  9, 
1870,  to  act  of  Congress  of  July  26, 1866,  requiring  that  patents  to  publio 
lands,  thereafter  to  be  issued,  shall  be  subject  to  any  vested  or  accrued 
water  rights.     Hammond  v.  JRoae,  258. 

C  Wateb  Bights.  —  Wateb  of  Stbbam  can  bb  Divebted  by  appropriation 
for  irrigation  to  the  exclusion  of  any  riparian  owner  along  such  stream 
under  the  law  in  Colorado,  even  when  the  lands  to  be  irrigated  are  not 
located  on  the  banks,  margin,  or  neighborhood  of  such  stream.     Id, 

7.  Wateb  Bights.  —  Common-law  Doctbinb  giving  riparian  owner  a  right 
to  the  flow  of  the  stream  in  its  natural  channel  upon  and  over  his  lands, 
even  though  he  makes  no  beneficial  use  of  it,  is  inapplicable  to  Colorado. 
The  first  appropriator  of  water  from  the  stream  for  a  useful  purpose  has, 
subject  to  constitutional  and  statutory  qualifications,  a  prior  right 
thereto,  to  the  extent  of  his  appropriation,  and  tliis  right  is  entitled  to  pro- 
tection as  well  after  patent  to  a  third  party  of  the  land  over  which  tha 
stream  flows  as  when  the  land  is  a  part  of  the  publio  domain.  The 
right  acquired  by  prior  appropriation  is  not  dependent  upon  the  loau  of 
its  application  to  the  beneficial  use  designed.  Id. 
Ax.  St.  Ear..  You  VIL  —62 
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t.  KfPARTAN  PnogBPrioB  IB  'EtSTmMO  TO  Imgwofioir  BiCTBiinrflm  IT»iaw« 
WUL  DivxBSiogr  ot  Watbm  ot  BaauMf  ahhooi^  iha  injttry  eutted  hj 
the  diT6raioa  is  inoapable  of  MO«rteiii]iwiit»  or  of  hmag  ooafuied  ia 
damagaL   HeiBmm  ▼.  iW&r  iffioJM  Cb.»  183. 

9.  BiOBTs  OF  RiPABiAN  Pbopbirob  DO  KOT  DaprnTB  orov  QUAmTT  ow 

Watbe  flowing  in  the  stream.    Id. 

IOl  Riparian  Pboprxxior  oankot  AuTHORm  OoBPORA3nnr  to  Taks  Water 
IROM  Strbam,  to  be  oondncted  to  a  distanoe  and  thnre  sdLdt  as  agaaiBt  a 
lower  proprietor.    Id, 

11.  Tbmaht  ior  Tsars  of  Lakd  Borbkrxho  on  Strram;  witr  Puvumb  of 
PuROHAaxNG  DURZNO  Thbh,  ifAT  Bnjozn  Unlawfitl  Ditsrsion  oI  the 
waters  of  the  stream,  the  in jnnotion  neoessarilj  beooming  inoperative  if 
the  estate  which  it  was  designed  to  protect  oeases.    Id. 

1&  AonoN  TO  RsaTRAiN  DnrxRaoN  of  Watbrs  of  Strrah  anb  for  BaooY- 
RRT  OF  Damaoib  CANNOT  BR  Plradbb  IN  Abatrmrnt  of  R  sRbaeqRent 
action  brought  by  the  same  plaintifib  and  others  against  the  same  de- 
fendant^  in  which  no  damages  are  asked,  and  in  which  the  oompUiili* 
charges  the  actual  dirersion  and  threats  to  continne  the  same  at  a  date 
subsequent  to  the  bringing  of  the  first  aotion.    Id* 

lib  Bight  to  Takr  Shbll-fibh  from  Natorai*  Bbds  in  TmR-WAXRRSof  this 
state  Lb  a  part  of  the  public  right  of  fishery  common  to  all  the  eitttens 
of  the  states  which  may  be  exercised  by  them  at  will,  except  so  far  as 
it  is  restrained  by  positiTe  law,  or  by  grants  from  the  state  to  individ* 
fMds.  And  they  cannot  be  deprived  of  this  right  by  the  unantfaoriasd 
attempt  of  a  person  to  appropriate  the  bed  of  the  waters  to  his  own  pri* 
▼ate  use.    Brown  v,  Dt  Grqf,  794. 

14.  CmzRN  Who,  in  Taking  Clahs  from  Natural  Bbds,  Injuris  Otbtsrb 
planted  thereon  without  authority,  is  n^ot  liable  to  the  owner  of  the 
oysters  for  such  injury,  provided  he  acts  with  reaaooable  care,  and  does 
no  unnecessary  damage  to  the  oysters.    Id. 

10.  SuBFAOB  Watbbs.  — Wheri  Railroad  Compant  whose  road  crosMs  a 
stream  constructs  an  embankment  over  the  low  lands  and  valley  adja- 
cent thereto  in  such  manner  as  to  turn  all  the  water  which  flowed  from 
above  into  the  main  stream,  and  builds  a  culvert  over  the  stream,  which 
is  not  of  sufficient  capacity  to  properly  pass  the  waters  of  such  floods  as 
might  reasonably  be  expected  to  occur,  it  is  liable  in  damages  to  one 
whose  lands  are  overflowed  by  reason  of  the  construction  of  such  em- 
bankment and  insufficient  culvert.    SuUena  v.  Chieago  etc  ffy,  Cb.,  501. 

14.  SmtFAOB  Waters,  What  Constttutb.— Water  which  overflowed  from 
the  main  stseam  some  distance  above  an  embankment  ceases  to  be  surface 
water  when  turned  back  into  the  stream  by  such  embankmant,  and 
must  be  regarded,  in  determining  the  sufficiency  of  the  culvert^  the 
same  as  if  it  had  continuously  flowed  in  the  bhanneL    Id. 

17.  OvBBFLOWiNo  Land — Mrasurr  OF  Damaor8.--*Whrrb  Rahaoad  Coit- 
PANT  Constructs  Insuffbiibnt  Culvrst  otbb  Strraic,  and  an  em- 
bankment over  low  lands  and  valley  adjacent^  and  thereby  obstructs 
the  water,  and  causes  it  to  overflow  land,  there  is  no  error  in  instmct- 
ing  the  jury  that  in  estimating  damages  they  may  consider  the  fair 
market  value  of  the  land  immediately  before  and  immediately  after  the 
overflow  in  each  year,  and  that  the  term  "land"  so  used  indodes  the 
growing  crops.    Id. 

18.  P1.BADINQ. — Declaration  in  Trbspass  fob  Obsibuotxno  Flow  of 
Water  and  OvERFTX>wiNa  Plaintiff's  Land  to  his  injuiy  is  drfeotivv  if 
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il  fuls  ia  aver  that  MmUiimi  was  nolifltd  «r  f«fiMit«4  t^  reiiwv*  tiM 
obatmetiolL   €hr^r.  Amtmhramdt,  U2. 

Bee  BomnnABiH^  S;  3;  Statuts  of  iJOfajaiaKB,  % 

wnxa 

1.  WiOL  — >  Kov-nrarr  BrmmeM  of  TiBKATOBfs  Mhital  Oafaoitt.— Upoa 
a  yartbn  as  t»  the  testamentsiy  capacity  of  testaltar,  neic^bon  of  the 
dsosdent  idw  were  weU  aeqiiainted  with  him  arp  competent  to  give  opift- 
loBS  as  to  his  sanity,  and  may  testify  as  to  his  appeaianoe,  as  to  wheUier 
jys  nmid  was  weakened,  the  general  state  of  his  healtii  when  last  seen, 
and  ys  aM^  to  hold  an  extended  oonTer^ation.  nere  most  of  neces- 
tHyhe  eipiesstums  cl  opinions  by  witnesses  in  regard  tQ  appearance^ 
soaveMaliun,  and  aets  of  one  whose  mental  capacity  is  hroii|^t  in  qnea- 

&  Iix  *  Upon  qnestioQ  of  testetcF%  capacity  to  make  a  wiU,  witnesses  may 
detail  aonvarsafcions  had  in  his  BrasoMa  sasardinff  his  osnditisn  of  — *"^ 
and  that  ha  rsmainad  silsnt     id. 

A  T*nRA¥iaiT4:^  CUFAOiff .-^  AiffBDirav  BiFOfsmfuii  QbhhmisPdtto 

tends  to  prove,  yet  it  is  qot  vaqpiired  thait  the  lacto  should  be  iwededy 
nof  «a  tscl^ica]  •ffenmey  rfqiund  in  framing  the  q^estiona.   /A 

4tl>«jDraQov  OF  HrwMh  CU^^ioinr  ftnoviBgn  m  Mashio  4W111..— A 
pfMvn  of  fwyand  inind  in  snob  oase  is  one  vho  has  foil  and  inlriligent 
kpowWli»9f  thf  ««||i#af  e9g^pdln,aliiUkB0v]ediscf  thopaapBrty 
he  possesses,  an  intelligent  perooplian  and  nndenteiding  of  the  dispo- 
iition  he  desires  to  make  of  iit^  md  of  tho  psffons  he  desires  shall  be 
the  recipients  of  his  bounty,  and  the  copaeity  to  recollect  and  compre- 
hend the  natoro  of  the  daiM  of  ibqso  wbo  are  exdnded  from  partici- 
patinff  in  his  bounty;  bat  it  is  not  nocessary  that  bo  should  bOFOsiifioiMl 
capadty  to  make  oon^raots  and  to  do  bosiness  ^enerf^y,  nor  to  ^guglHS^ 
in  complex  and  int|ioate  basineas  matters.    ItL 

9k  MmTAL  OAPAixfT  OF  TBTATon — hfsmojqvtovB  AS  TO  Wdq9t  of  Ssm* 
BynxDroB.  —  Where  two  physicians  tesufied  for  proponents  and  two  for 
contestants  in  a  will  case,  and  thei|r  evidence  was  based  npon  personal 
examination  by  them  of  decedent  made  to  determine  his  mental  capacity, 
an  instmction  to  the  jniy  that  testimony  of  physicians  of  large  experi« 
ence  is  nsoally  in  saoh  esses  entitled  to  more  weight  than  that  of  nnpro- 
IssiionBl  witnesses,  bat  that  in  the  case  on  trial  it  was-a  qaestion  for  the 
Jnry  whether  the  testimony  of  the  medical  men  was  entitled  to  more 
waiji^t  than  that  of  other  witnesses,  is  correct.    Id, 

ft  Tax^iov  of  C08X8  AOAiHSF  ExxouTOB  IN  WiLL  CoimflT.— It  is  the  dnty 
cf  execntor  to  probate  will  of  his  testator,  and  he  shoold  not  be  held 
personally  liable  for  costs  in  the  absence  of  showing  of  bad  ^th  or  the 
like,  especially  where  the  verdict  in  snob  will  contest  was  general,  and 
an  examination  of  the  evidence  clearly  ahowa  that  it  was  foanded  npon 
a  want  of  teetamentary  capacity  in  the  decedent.    Id, 

7.  PlKOBATK  OF  WiLL  IN  FOBXIOll  JUBISDIOTIOM  IB  CONDmON  FltXOXDBNT  TO 

MAsnro  Rbcxxbd  thxbbof  in  New  Jersey,  and  the  fact  of  such  probate 
most  appear  by  the  certificate  transmitted  with  the  exemplified  copy  of 
the  wilL  If  tiie  surrogate  record  a  will  without  such  certificate,  his 
leocrd  is  a  nullity,  and  he  can  make  no  transcript  of  such  a  record  which 
will  be  competent  evidenAo,    An  aflidavit  of  an  attorney  at  law  that  the 
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win  haf  been  admitted  to  probate  in  the  state  from  which  the  copy  ii 
exemplified  is  not  saffioient.    LindJey  ▼.  O'HeUlpf  802. 

8.  Fbooib  ufon  Probatk  or  Foseiqn  Will,  when  kust  bb  £xsMPLiFiED«i 
—  When  the  object  of  making  a  will  admitted  to  probate  in  another 
state  a  record  in  New  Jersey  is  to  nse  it  in  making  title  to  landa,  the 
record  exemplified  from  such  other  state  most  contain  the  proofs  taken 
on  the  probate  there,  that  it  may  appear  therefrom  that  the  will  was 
made  and  exeoated  in  the  manner  and  with  the  formalities  prescribed  by 
the  statnte  of  New  Jersey  for  devises  of  land.    Id. 

I.  DinBK  TO  SsYXBAL  Pkbsons  Kquallt,  ahd  whin  EkruxB  Diss  his  Shabi 

TO  BE  Divided  ahono  the  Rest,  vesta  the  property  in  the  devisees  as 

tenants  in  common,  with  cross-remainders  between  them,  and  the  nlti* 

,     mate  limitation  to  the  last  snrvivor.    The  heirs  of  the  devisees  other 

than  of  the  last  survivor  acquire  no  title  to  the  property.    i2e6er  v.  Douh 

WITNESSES. 

L  WmnsB  hat  Always  Rsvbxbb  his  Mbmobt  vbom  a  Meicorawpum; 
wfam  he  does  in  iact  testify  from  his  memory  thus  refreshed;  and  it  is 
no  objeetian  to  the  memorandum  that  it  was  written  by  the  witness's 
■oOf  in  his  presence  and  at  his  dictation,  for  it  is  the  memorandum  of  the 
witaen^  and  not  that  of  the  son.    Card  v.  Foot^  311. 

ti  AmonHNo  Phtbkjiak  mat  not,  ik  AonoN  to  Set  Aside  Will,  Tes- 
xnrr,  against  objection,  as  to  mental  and  physical  condition  of  the  testa 
to,  ncr  divulge,  in  such  action,  any  information  acquired  by  him  while 
in  the  necessagy  discharge  of  his  professional  duty t  Indiana  R.  8.  1881, 
■00.497.    Bmtbm  r.  Swip$<m,  ^0^ 

See  HiT8BAin>  ahd  Wife,  ^-4. 

WRITS  OF  ERROR. 

Unas  A  Wbtt  of  Esbob,  the  Ooubt  will  not  Dioidb  Qitbsiionb  of 
Fact,  and  will  look  into  the  evidence  only  to  discover  whether  it  affords, 
on  any  permissible  interpretation  of  it,  a  rational  support  of  the  findings 
made  by  the  trial  court     Voorhia  v.  Terltuntt  781. 

WRITS  OF  POSSESSION. 
See  Ejeotment,  2l 
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